KOHCTUTYLUINHeE
npaso

Miapy4yHukK

OpraHi3sauis 3 6e3neku Ta
C € cniBpobiTHULTBa B EBpOni
KooppauHatop npoekTiB B YKpaiHi







KOHCTUTYLIVHE
MPABO

[Tigpy4HnK



YAK XXXXXXXXXXX
XXX

PekomeHZ0BaHO A0 ApYKY BuyeHoto pagoto HauioHanbHOro yHiBepcuteTy
«Kneeo-MorunaHcbKa akagemis» (npotokon Ne 12 Big 25 ntotoro 2021 p.).

PekomeHa0BaHO A0 ApyKy ByeHoto paaoto HalioHanbHOro tpuanyHoro
yHiBepcuTeTy imeHi Apocnasa Myaporo (npoTtokon Ne 2 siag, 18 sBepecHs 2020 p.).

PeueH3eHTU:

Mapuensak Oner Bonoaummposuy, A-p topua. Hayk, npodecop, 3acayxe-
HWUI topUCT YKpaiHu, 3aBiayBay Kadenpu KOHCTUTYLUiMHOTO Npasa KMiBCbKOro
HaLiOHaNbHOro yHiBepcuTeTy iMeHi Tapaca LLleByeHKa.

OHiuyk Mukona BacunboBuY, A-p OPWA. HAYK, 3aC/YKEHWUIA LOPUCT YKpaiHu,
peKkTop HaujioHanbHOI WKOAM cyaaiB YKpaiHu.

KOHCTUTYLiMHe npaBo: NiApPyYHMK / 3a 3araibHOW peaakLieto
M.I. Ko3tobpw. / HO.I. Bapabatu, O.M. Bopucnascbka, B.M. BeHrep, M.I. Ko3tobpa,
A.A. Meneuwesny.- K.: Baite, 2021. - 528 c.

ISBN XXXX XXXX XXXX XXX

Opranizauisi 3 6e3nekn Ta
EE cniBpobiTHULTBa B €Bponi
KooppauHaTop npoekTiB B YKpaiHi
BuaaHo 3a niaTpumkm KoopamHatopa npoekTie OBCE B YKpaiHi. Y wit ny-

HikaLii BUCNOBNEHO BUKAOYHO MOMNAAM aBTOPIB. BOHW He 060B’A3KOBO
36iratoTbca 3 odilliiHo no3uLieto KoopamHatopa npoekTis OBCE B YKkpaiHi.



PO34I1/1 1. KOHCTUTYLLIOHANI3M, KOHCTUTY L IA,
KOHCTUTYLIMHE NPABO TA IXHI B3AEMO3B’A3KMU:
3ATAZIbHA XAPAKTEPUCTUKA . . . . . . v vt i i it i e e n

1.1. KoHcTUTYLiOHaNi3M: reHe3unc, CYTHICTb | CTPYKTYPHI enemeHTu .
1.1.1. BUTOKM KOHCTUTYLIOHANiI3My 1 OCHOBHI eTanu 1Moro
CTAHOBJMIEHHA . & . v v v v v e e e et e e e e e e e e
1.1.2. CyTHICTb KOHCTUTYL,iOHANI3My, MOrO PiBHI 1 CKNAA0BI
enemeHTU. KOHCTUTYLLIOHANI3M | KOHCTUTYLIA. . . . . . . . .
1.1.3. [lo nuTaHHA Npo TMNK (MoAeni) KOHCTUTYLioHaNi3My . . . .
1.1.4. TeHe3unC yKPAIHCbKOTO KOHCTUTYL,iOHANI3My Ta MOro
CYYACHUM CTAH . & v v v e e e e e e e e e e e e e e e

1.2. KoHcTUTYyLiiHe NpaBo Ta oro micue B CTPYKTYPi 3HaHb i
NPABOBIMCUCTEMI . . . & & v v i it e e e e e e e e e e e n e e
1.2.1. KoHCTUTYyLiiHE NPaBO AK TPaHCHALLiOHalbHA HayKa . . . . .
1.2.2. KoHcTUTyUiiHE NpaBo 1 No3aHayKoBi GOpPMM OCBOEHHS
AiNCHOCTI: peniris, Mopanb, MUCTEUTBO . . . . . . . . . . ..
1.2.3. KoHcTUTyUiliHEe NpaBo: rasy3b nNpaBa Yu
byHAaMeHTalbHa OCHOBA — CTPUMXKEHb HALLiOHA/IbHOI
MPABOBOI CUCTEMM . .+ . v v v v e e e e e e e e e e e e

1.3. CniBBiAHOLWEHHA KOHCTUTYLiNHOIO i1 MiXKHapoAaHoro npasa. . .

1.3.1. TeHe3nC NUTAHHA Ta MOTO aKTyasli3alia B ymoBax

CyYyacHMX rnobanisauiiHnX Npouecis . . . . . . . . . . . ..
1.3.2. KoHCTUTyLiiHe NpaBo 1 MiXXHapoaHi goroBopu . . . . . . .
1.3.3. 3ara/fIbHOBM3HaHi MPUHLUMNM 1 HOPMWU MiXKHAPOLHOTO

NpaBa Ta KOHCTUTYLIMHE MPABO . . . . v v v v v e o v e e v
1.3.4. CniBBigHOLWEHHA MiXXHAapPOAHOrO NPaBa 1 HaLioHabHMX

KOHCTUTYLLIA . . . . o o o o o e e e e e e e e e e e e e e e e

1.4. Mxkepena KOHCTUTYLLIMHOTO MPABA « « « « « « v v o o o o o s o o &
1.4.1. KoHcTUTyLiA AK TUTyAbHe 1 6a3oBe AxKepeno
KOHCTUTYLMHOrO NpaBa Ta MOro cepueBMHa: 3aranbHa
XAPAKTEPUCTMKA « o v v v v o e e e e e e e e e e e e e e
1.4.2. OcHoOBHI gyKepena KOHCTUTYLAHOrO NpaBa . . . . . . . . . .
1.4.3. IHWi gykepena KOHCTUTYLIMHOTO NPaBa .« .« « . v v v . . . . .



PO341N 2. NAPUHLUUNU KOHCTUTYLINHOTO NPABA . . . . .. .. 95

2.1. MoHATTA NPUHLMNIB KOHCTUTYLLINHOrO NpaBa Ta iXHA npupoaa .95
2.1.1. Migxoan A0 PO3yMiHHA NPUHLMMNIB KOHCTUTYLiMHOro npasa 95
2.1.2. Oxxepena NoxXoArKeHHA NPUHLUMNIB KOHCTUTYLiMHOrO npaea. 97

2.1.3. MPUHLMMIM KOHCTUTYLIMHOMO NpaBa Ta lopuAMYHa HayKa . . 98
2.2. Knacudoikauis npuHUMNIB KOHCTUTYLiMHOrO NpaBa . . . . . . . 104
2.2.1. Migxoan o Knacudikaii NpUHLMNIB KOHCTUTYLLIAHOTO
MPABA .+« v vt e e e e e e e e e e e e e e e e 104
2.2.2. YHiBepcanbHi NPUHLMUMN KOHCTUTYLiMHOMO NpaBa . . . . . . 106
2.2.3. UuBinizauinHi npMHUMNM KOHCTUTYLiMHOrO NpaBa . . . . . . 123
2.2.4. MpaBoCiMENHI NPUHLMUNN KOHCTUTYLIMHOrO NpaBa. . . . . . 127
2.2.5. HauioHanbHi NPUHUUNKW KOHCTUTYLIMHOrO NpaBa. . . . . . . 130
PO3/IN 3. KOHCTUTYLINHE NPABO 1 MPABA IIOAUHM. . . . . 132
3.1. NpaBa NtOANHMU AK NePLIOAKEPENO i BUSHAYANbHA LLiHHICTb
KOHCTUTYLLIMHOTO MPABA .« & v + « v v v vt e e e e e e e e e e 132
3.1.1. NoHATTA NpaB NOAMHU: OCHOBHI Nigxogn . . . . . . . . . .. 132
3.1.2. EBoAtOLiA NpaB AOANHU K TEHAEHLT IXHbOro PO3BUTKY . . . 137
3.1.3. NMpaBa NtoanHU 1 dyHAAMeEHTabHI (OCHOBOMONOMXKHI,
OCHOBHI) MTPABA . . & v v v v e e e e e e e e e e e 145
3.1.4. MpaBa NtOANHW 1 NpaBa TPOMAAAHMHA . . . . . . . . . . .. 150
3.1.5. MpaBa ntoaAnHU Ta lopuanyHiocobmn . . . . . . . . .. .. .. 152
3.2. OCHOBHIi BNaCTUBOCTIi NPAB/IIOAMHM . . . . « v v v o o 0 v o o & 154
3.2.1. JlioacbKa rigHicTb AK axxepeno 1 GyHAaMeHT npas ntoauHn 154
3.2.2. HeBig4y»KyBaHiCTb i HEBIAAINBHICTL NPaAB AOAUHN . . . . . . 158
3.2.3. PiBHO3HauHiCTb, B3aEMOMNOB’A3aHiCTb, B3aEMO3aNEXHICTb
i HEBUYEPNHICTb NPAaB /MIOAMHMN . . . . o v v v v e e e e e e e 159
3.2.4. YHiBepCanbHiCTb NPaB /IIOAMHU: iCTOPIA | Cy4acHICTb . . . . . 160
3.3. KnacnikagianpaB MlOAMHU . . . . . . v v v v b e e e e 166
3.3.1. KpuTtepii Knacndikauii npaB AtOANMHU . . . . . . . . . .. .. 166
3.3.2. XapaKTepuCTMKA OCHOBHUX BUAIB NPaB KOAUHN . . . . . . . 170
3.4. KoHcTUTYLiliHI 3acaam rapaHTiii npas N0AUMHU Ta CUCTEMM
TXHBOTO BAXMCTY &+ & v v v v v v v o o o o s o ot o o o s a oo s 181
3.4.1. MoHATTA rapaHTii peanisaLii Ta 3axMCTy npas AoguHM . . . 181
3.4.2. CUCTEMM 3aXUCTY NPAB JIIOAMHU . . . o v v v v e e e e e e 183
3.5. KOHCTUTYLIiHI 3acagm o6MmeXKeHHA NPaB IIAUHU . . . . . . . 194
3.5.1. MOHATTA OBMENKEHHA MPAB /MOAMHU . . .« . v v v v v n 194



3.5.2. Bugm npas., Wo MOXKYTb OYyTV OOMENKeHi. . . . . . . . . ... 196

3.5.3. KOHCTUTYLiNHI MmeKi obMmeKeHb NpaB IOAUHN . . . . . . . . 197
3.5.4. ObmerKeHHA npas N0LAMHU B YMOBaX HaA3BMYAMHUX
CUTYALLIM . . o o o e e e e e e e e e e e e 203
3.6. KoHcTUTyLiliHMIA cTaTyc 0c06UM: NOHATTA, CTPYKTYpPaA, BUaU. . . 205
3.6.1. MOHATTA KOHCTUTYLIMHOrO CTaTycy 0Cobun . . . . . . . . . .. 205
3.6.2. CTpyKTypa KOHCTUTYLiMHOrO cTaTycy ocobu. . . . . . . . .. 206
3.7. KOHCTUTYLilAHO-NPaBOBUIA iIHCTUTYT rPOMAAAHCTBA . . . . . . 213
3.7.1. MOHATTA 1 CYTHICTb FPOMASAHCTBA. « « « « « « v v v v v v v 213
3.7.2. TIpUHUMAN TPOMAOAHCTBA « « « v v v v e v e e e e e e e e e 216
3.7.3. Cnocobu HabyTTA rPOMAAAHCTBA. . « « « v v v v v v v v v w 219
3.7.4. Cnocobu NPUNUHEHHA TPOMAAAHCTBA . .« . « « « « v v v . . . 222

3.8. 3acaam KOHCTUTYLiNHOrO cTaTycy iHo3emuis, ocib 6e3
rpomagfaHcTBa, b6iXkeHUiB Ta BHYTPILWHbO NepemilieHUx ocié 228
3.8.1. 3acaau KOHCTUTYLiMHOrO CcTaTycy iHO3eMLiB Ta ocib 6e3

TPOMALAHCTBA « & v v v v v v e e e e e e e e e e e e e 228
3.8.2. 3acaau KOHCTUTYLiMHOrO CTaTycy BiXKeHUWiB. . . . . . . . .. 230
3.8.3. 3acaam KOHCTUTYLIMHOrO CTaTyCy BHYTPILLHbO

NepemilleHnMx ocib. . . . . . . . . . . . . e 232

PO3/I/N 4. KOHCTUTYL|IHI 3ACAAU AEMOKPATII TA

DEMOKPATUYHUX IHCTUTYTIB .. ... ... ... ... 235
4.1. lemoKpartia B KOHCTUTYLiNHI napagurmi XXI ctonitra . . . . 235
4.1.1. JemoKpaTia: icTopia M CbOrOAEHHA . . . . . . . . . v v . .. 235
4.1.2. leMoKparTia AK YHiBepcanbHa LiHHICTb . . . . . . . . . ... 239
4.1.3. KOHCTUTYLiOHaNi3auia AeMOoKpaTii AK KNOYOBOI LLIHHOCTI
KOHCTUTYLLIOHANIBMY. . . . . v v v vt e e e e e e e e e 241
4.1.4. dopmmM AeMOKPaTIi: KOHCTUTYLIMHI acnekTn . . . . . . . .. 245
4.1.5. Opugmusauia gemoKpaTii . . . . . . . . . ..o 252
4.1.6. CamO3axUCT AEMOKPATIT. + .« v v v v e e e e e e e e 256
4.2. Bubopwu Ak Karvosa ¢popma 6esnocepegHboi feMoKparil:
KOHCTUTYLIMHI 3aCaAM. . . . . . . . o it e e e e e e e e e 269
4.2.1. NpaBoBa NpUpoaa BUGOPIB. . . . . . . . . o v v v v v v ... 269
4.2.2. KOHCTUTYUiHI NpUHLMIM BUGopYoronpaea . . . . . . . . . 272
4.2.3. Peaniszaujina npuHumnis Bubopyoronpasa . . . . . . . . . . . 285
4.3. PepepeHpym y cucTeMi iHCTUTYTIB eMOKpaTii . . . . . . . . . 288
4.3.1. NpasoBa npunpoaa pepepeHaymy, MOro NO3UTUBHI 1
HEMATUBHI PUCK . . . o o o o e e e e e e e e e e e e e e e e 288



4.3.2. MNpegmeT pedepeHayMY . . . v v v v v v v e i e
4.3.3. PedepeHaym SK iHILIaTUBHUMA IHCTUTYT . . . . . . . . . . ..
4.3.4, MicueBnit pedepeHayM. . . . . . . o i

4.4. NoniTnyHi NapTii: KOHCTUTYLiAHI 3acagyn PyHKLiOBaHHA. . . .
4.4.1. NpaBoBa NpUpoaa NOAITUYHUX NAPTIN. . . . . . . . . . . ..
4.4.2. KoHCTUTYLiMHI 3acaam opraHisauii Ta gianbHOCTI

NOMITUYHUX MAPTIM. © . v v v v e e e e e e e e e e e e e
4.4.3. TeHAEHUji pO3BUTKY NOAITUYHMX NAPTIN Ta
KOHCTUTYLiMHMX 3acag, peryntoBaHHA iXHbOT aKTUBHOCTI . . .

PO3/1/15. KOHCTUTYLLIA A NYBAIMHABAALA . . . . ... ...

5.1. Ny6niyHa Bnaga B CTPYKTYpi KOHCTUTYLiiiHOro npaBa . . . . .
5.1.1. MonitnyHa BNaaa, nybniyHa Bnaga, gepKasHa Bnaga:
3arasIbHOTEOPETUYHUM ANCKYPC « « v v v v v e e e e e e
5.1.2. KOHCTUTYLiMHI OCHOBM GOPMM NPaBAIHHA. . . . . . . . . . .
5.1.3. KoHCcTUTYyLiA AK 3acib 3anobiraHHA 1 po3B’A3aHHA
BAAAHUX KOHPAIKTIB. . . . . . . . o oot e e

5.2. IHCTUTYUiliHa apXiTeKTypa AepKaBu: KOHCTUTYLiNHO-
NPABOBUM BUMIP. . . . . . ¢t o it e e e e e e e e e e e n
5.2.1. Mpe3naeHTani3amM. . . . . . . . v v v i it e e
5.2.2. TIapNaMEHTAPM3M . . . . v v v e e e e e e e e e e e e

5.3. TepuTtopianbHa opraHisauis aep:>kasu (popma aep>kaBHOro
1Yoy Lo o ) 1
5.3.1. TepuTopisa AepKaBu i cnocobu ii opraHisauii. . . . . . . ..
5.3.2. YHITQpPHA EPHABA. . « + v v v v vt e e e e e
5.3.3. PegepaniaTaiiBnanm . . . . . . . ..o
534, ABTOHOMIAA . . . . . . . o ot i
5.3.5. PerioHanicTUYHA AEPXKaBaA . . . .« v v v v v v e e e

5.4. MyHiymnanbHa Bnaga (micuese camoBpAgyBaHHA) . . . . . .
5.4.1. CyTHiCTb MiCLLEBOrO CAMOBPAAYBAHHA . . . . . . . . . . . . .
5.4.2. €EBponeincbKi CTaHAAPTU MiCLLEBOrO CAMOBPSAYBAHHA . . . .
5.4.3. OpraHu micueBoro CamMoBpPAAYBaHHA . . . . . . . . . . . . .
5.4.4. be3nocepenHs y4acTb rpOMagaH Y 34iMCHEHHI micLeBoro

CAMOBPAAYBAHHA . . v v v v v v e e et e e
5.4.5. Jep*KaBHUN KOHTPONb 33 MiCLLeBUM CaMOBPALYBAHHAM. . .



PO3/11/71 6. PEANI3ALIA 1 OXOPOHA KOHCTUTYULIT. . . ... .. 430

6.1. MexaHi3m gii Ta ocobausocTi peanisauii KOHCTUTYLT. . . . . . 430
6.1.1. MexaHi3m 4jiT KOHCTUTYLLIT. . . . . . . . . . v v v v oot 430
6.1.2. MpaBoBMI aCNEKT MeXaHi3My Aii KOHCTUTYLT Ta

peanizalia il HOPM. . . . . . . v v v i e e e 443

6.2. TnymayeHHA KOHCTUTYLT Ta Moro ocobamusocTi. [lyx i 6yKsa

KOHCTUTYLLIT. . . & . v v i v e e st e e e e e e e e e e e s 456
6.2.1. OcobANBOCTI OPUANYHOTO TAYMAYEHHS KOHCTUTYLT. . . . . 456
6.2.2. Kputepii KnacudikaLii TiymayeHHs KOHCTUTYLIT . . . . . . . 462
6.2.3. MeXi TNyMauYeHHA KOHCTUTYLi . . . . . . . . o o o v . . 473

6.3. OXOPOHA KOHCTUTYLLIT . . . .« v v v v v v ettt e e e e e e e 481
6.3.1. MOHATTA 1 GOPMM OXOPOHU KOHCTUTYLT. . . . . . . . . . .. 481
6.3.2. OxopoHa Yepes 3abe3neyeHHsa Aji KOHCTUTYLIT . . . . . . . . 482
6.3.2. KOHCTUTYLiMHA topucamnKLia: ocobameocTi . . . . . . . . . . 501






Bcryn

3a POKM He3anexKHoCTi B YKpaiHi NiaroToBaeHo M BUAAHO YMMano nia-
PYYHMKIB 3 KOHCTUTYLIMHOTO Npasa. BoHM pi3Hi AK 3a CK1aaom aBTOPIB, TaK
i 33 0bcArom, cTMAEm NoAaHHsA MaTepiasy, a iIHOAI 1 3a AKiCTHo.

MpoTe BOHM MatoTb i CMiIbHI pUCK: B aDCONOTHOI BiNbLIOCTI 3 HUX OAHa-
KoBa Ha3Ba — «KoHCTUTYLiMHe nNpaBo YKpaiHu». Llinkom norivyHo, wo oc-
HOBHI 3yCM1A aBTOPM TaKMX NIAPYYHWUKIB 30Cepea yoTb Ha BUCBITAEHHI
nonoxeHb KOHCTUTYUIT YKpaiHM, WO 3HAYHOK MIPOK BM3HAYa€E AK CTPYK-
TYPY, TaK i 3MIiCT Nigpy4YHUKIB. MepL HiXK PO3MNAHYTM Li NMTaHHA, 3a3BMYal
XapaKTepmn3ytoTb NpeamMeT KOHCTUTYLiIMHOIO npaea YKpaiHu, noro ocobnm-
BOCTI AK rany3i HallioHaNbHOIo NpaBa, HayKM B CUCTEMI HaLLiOHANbHNX OpU-
AVNYHUX HaYK Ta HaBYaAbHOT ANCLMMAIHN.

ABTOpPM NMPOMOHOBAHOMO MiAPYYHMKA, AK YCTUIIM MOMITUTK AOrO YmMTa-
Yyi, BiAMOBMAMCA BiA, TPAAMLIMHOI HAa3BW NiAPYYHUKIB 3 KOHCTUTYLIMHOTO
npaBa, XxapaKTepHOIi, A0 peuyi, He TiNbKM BITYM3HAHMM NIAPYYHUKAM 3 L€l
HaBYa/bHOI AUCUMNAIHW. BOHW 3Baskanu Ha Te, Wo rnobanisauiriHi i iHTe-
rpaLliHi npouecw, AKi BindysatoTbca B Cy4aCHOMY CBITi, AeAani akTUBHILLe
NPOHMKAIOTb Yy BCi chepm cycniNibHOro, 30Kpema i NpaBoBOro KUTTA. He €
BMHATKOM i chepa KOHCTUTYLIMHOMO NpaBa, WO CTaEe Aeaani yHiBepcaniso-
BaHILLIOK 1 iHTepHaLioHaNi30BaHiLIO 3i 36epeReHHAM, 3BiCHO, CBOIX Ha-
LioHaNbHWX ocobansocTel. HacniaKom TakMX NPOLLECiB, Ha AYMKY aBTOpPIB
NiApy4YHMKa, € Te, WO B KOHCTUTYLLIMHOMY NpaBi Malixe BCiX KpaiH 3’aBna-
€TbCA Aeaani binblie cnibHUX pUC (MOHATb, MPUHLMNIB, IHCTUTYTIB, HOPM),
AKi CNOHYKaKTb A0 NOAONAAHHA Mif Yac MOro BUKNAZAHHA CyTO HALLiOHaNb-
HWX, KpaTHO3HABUYMX Ta PEerioHanbHUX MiAxo4iB. 3pobUTK Le B MeXKax Tpa-
ONUIAHUX ONA BITYU3HAHUX IOPUANYHUX BULWIB HaBYabHUX KypciB «KOH-
CTUTYLiNHE NpaBo YKkpaiHn», «KOHCTUTYUiMHE NpaBo 3apybixKHUX KpaiH» un
HaBiTb «[1oOpiBHANBHE KOHCTUTYLIIHE NPABO», HAa AYMKY aBTOPIB MNPOMOHO-
BAHOrO MiAPYYHMKA, HAATO CKAALHO, @ YACOM i MPOCTO HEMOX/MBO.

[parHeHHA OCMMUCAUTU KOHCTUTYLIiMHE NpaBo, WO BMXOAWUTb 33 MeXKi
HaLLiIOHANbHMX KOPAOHIB, MO3HAYMA0CA TAKOXK Ha MEeTOAO0/ONYHMX Miaxo-
[ax A0 CTPYKTYpPyBaHHA M 3MICTy NigpyYHMKa Ta MeTOAML BUKAALy maTe-
piany. ABTOpM Niapy4YHMKa NOYMHALOTb 3i 3'ACYBAHHA NPOBIAHOIO A1A KOH-
CTUTYLiIMHOIO NpaBa MOHATTA — BWTOKIB KOHCTUTYLIIOHANI3MY, MOrO CTaHy



M TeHAEHLIN PO3BUTKY B Cyd4acHOMY CBITi. [ornnbneHe OCMUCNEHHA KOH-
CTUTYLLIOHANI3MY @710 3MOTY NO-iHWOMY NOMAHYTX Ha TPaAWUIMHI ANA Bi-
TYM3HAHOI KOHCTUTYLIOHANICTUKM MUTAHHA: CTAaTyC KOHCTUTYLLIMHOTO NpaBa
B HaLLiOHANbHWIM NPABOBIM CUCTEMI, MOro NpeaMeT i NPUHLMMK, Micle Ha-
VKM KOHCTUTYLLIMHOIO NpaBa B CUCTEMI Cy4aCHMX HAYKOBMX i MO3aHayKOBUX
3HaHb. BuxigHa ifes, ska NpoHM3YE BCi pO3AiaM NiapyyYHuKa (ix wicte) —
ines Npo BM3HAYanbHY Posb AtoAMHMK, Ti rigHOCTI, Npas i cBoboA y dyHKL-
tOBaHHI BCiX AE€MOKPATUUYHMX iIHCTUTYTIB, OpraHi3aL|ii 1 AifNbHOCTI AeprKaBm
Ta ii opraHis. To6TO BiAHOCUHW BNAZAPIOBAHHA € BTOPUHHUMM, NOXIAHNMM
BiA «NOAMHOBUMIPHUXY | NiANOPALKOBAHI M.

Y nigpy4YHUKY YnTayi 3HANAYTb TAKOXK HU3KY IHWKX HETPAANUiIMHWX Nia-
XOAiB A0 3MICTYy 1 METOAMKM NoAaHHA maTepiany — opraHisauii nyoniyHoi
BNAAM, peani3auii Ta OXOPOHM KOHCTUTYL,I, TT T1yMadYeHHA ToWwo. ABTOpM Ha-
Marasmca NoKasaTu 3arafibHi W CNiNbHI ANA KOHCTUTYLMHOrO Npasa, Moro
NPUHLUMNIB M IHCTUTYTIB TEHAEHLIT PO3BUTKY B Cyd4acHomy rnobanizoBaHo-
My Ta iHTErpoBaHOMY CBITi. TOMY BOHW 3BEPTAOTbCA HE Ti/IbKM A0 BiTYM3-
HAHOIO Ta EBPOMENCLKOro AOCBIAY KOHCTUTYLIMHOMO peryitoBaHHa, a 1 4o
KOHCTUTYLIMHOTO A0CBiAY KPaiH iHWWX KOHTUHEHTIB. Y LbOMY KOHTEKCTi B
NiAPYYHUKY PO3MNAHYTO 0COBAMBOCTI KOHCTUTYLIMHOrO Npasa YKkpaiHu.

Ona ninworo 3acBOEHHA MaTepiany BUKIALEHI B HbOMY TEOPETUYHI
NONOXEHHA NIAKPINAEHO NPUKNALAMM i3 CYLOBOI NPAKTUKKM, NepesoBCiMm
NPaKTUKM CYAiB KOHCTUTYLLIMHOI topUCAMKL,i. Xo4a AOCATTM ONTUMabHOrO
BanaHCcy Mix TEOPIEID M NPAKTUKOK He 3aBXKAM BAABANOCS.

OueBMAHO, He BCi aBTOPCbKI MO3MUIT 1 BMCHOBKM Oe33acTeperkHo
cnpuinmyThb daxiBuj, aaxe AesKi 3 HUX NoTpebytoTb J04aTKOBOrO OCMMC-
JIEHHA 1 NepeBipKM KUTTAM, iHWI — MOXYTb YTOYHIOBATM, 3MiHIOBATM abo
M y3arani BiAKMHYTM HACTyMHi AOCNIAHMKN. ABTOPU He MpPeTeHAylTb Ha
OCTaTOYHY 3aBepLIEHICTb CBOIX MiPKyBaHb i BianoBiaHO 6e3p0raHHe iXHE
OOrpyHTYBaAHHSA, TUM Maye Ha yHidiKaLito Niaxoais A0 NiAroTOBKK M Hanu-
CaHHSA NiAPYYHUKIB 3 KOHCTUTYLIMHOTO NpasBa. BoHW NOBWHHI 3aauMwaTmcA
Pi3HUMM, NPOTE, Ha IMMDOOKe NepeKoHaHHA aBTopIB, iX He ciig obmexkyBaTh
BY3bKMMMW HALLIOHAIbHUMM MEXaMU, WO HEMUHYYEe BeAe [0 eKNEeKTU3MY,
HaLIOHAbHOrO eroiamy Ta MapriHasisauii.

ABTOpW CNOAiBAOTHCA, WO NPOMOHOBAHWM MNIAPYYHWK CNPUATUME He
TiIbKM 3aCBOEHHIO CTyAEHTAaMM MOTPIOHOrO MiHIMYMY CUCTEMATM30BAHMX
3HaHb NPO KOHCTUTYLjMHE NPaBo, a M CTaHe A0POroBKa3oM, AKUA A0MO-
MOMKe M BifbHilLE OPIEHTYBATUCA B Cy4aCHMX TEHAEHLIAX MOro PO3BUTKY,
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CaMOCTIMHO aHani3yBaTy Ta OLLiHIOBATM 0COBAMBOCTI KOHCTUTYLLIMHOTO Npa-
Ba YKpaiHW B piYMLLi 3arasibHOr0 NOCTYMY KOHCTUTYLIMHOrO Npasa 3arajiom.

MigpyYHWK NiAroTyBaB aBTOPCbKMI KONEKTWMB Yy CKAa4i: A-pa topua.
HayK, npod. M. . Ko3tobpu — BCTyn, po34iav NepLni i Apyrnin; A-pa topua.
HayK, npod. 0. I bapabalwa — niapo3ainu 4.1, 4.3 — po3ainy 4eTBEpPTOrO,
niapo3ainu 5.1, 5.2. — po3ainy n’atoro; A-pa topua. Hayk, aou. O. M. bo-
pucnascbKol — niapo3ainu 5.3, 5.4 — po3ainy n'AToro; KaHa,. pua. Hayk,
nou. B. M. BeHrepa — niapo3ainu 4.2, 4.4 — po3ainy yetsepToro (y cni-
BaBTOPCTBI 3 AoKTOpom dinocodii, aou. A. A. Menewesnyem), Ta po3ain
WOCTUM; KaHA,. topua. Hayk, aou. O. M. JinceHKo (po3sain TpeTii); ynopaa-
HUWK TEKCTY NiapyyYHmKa B. M. TkaveHko.
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Po3aia 1.
KOoHCTHTYHiOHAAI3M, KOHCTHTYLIiA,
KOHCTHTYULiHHE NMpaBo Ta ixHi
B3a€MO3B A3KH: 3aradbHa XapaKTepHCTHKA

1.1. KOHCTHTyWiOHai3M: NeHEe3HC,
CYTHICTbD i CTPYKTYPHi €1€eMeHTH

TepmiH  «KOHCTUTYUIOHaNi3M» MNOXOAMUTb BiZ4 /NAaTUHCBKOrO CNOBa
constitutio — KOHCTUTYL,iA, LLO, CBOEID YEpProto, eTMMOOriYHO NoB’A3aHe
3 IATUHCBKMM CNOBOM constituere, WO B Nepeknasi yKpaiHCbKOO MOBOO
HyKBa/IbHO 03HAYa€E «BCTAHOBMOBATUY (KBCTAHOBUTUY).

Ha BigmiHy Big TepmiHa «KOHCTUTYLLIOHANi3M», AKMIM MOYannm BMKO-
pucTtoByBaTK B KiHUI XVIII — Ha no4aTKy XIX CTONITTA, CNOBO KKOHCTUTYLLIA»
BXWBA/IN e Yy CBOIX TBOPAX aHTUYHI MUCAUTENI, Y TEKCTaxX i HaBiTb Ha3Bax
0diLiMHMX AOKYMEHTIB MONITUYHOTO 1 HOPMATMBHO-NPABOBOro 3micTy Cta-
poaasHboi Ipedji Ta CTapoaaBHbOro Pumy, TO6TO NoHaz ABi TUCAYI POKIB.
Moro po3rnaganv 30e6inblOoro Ak CUMHOHIM YCTPOIO Aepasn. Hanpuknaa,
[0 TaKUX TEKCTIB HanexaTb: «AdiHcbKka noniTiay («KoHcTuTyuia AdiH»)
Apictotens, «KoHcTuTyuia ConoHa», «KoHcTuTyuia Jlikypra». B enoxy ce-
PeAHbOBIYYA TEPMIHOM «KOHCTUTYLiA» Y4aCTO MO3Ha4yanM Pi3HOMaHITHI
OOKYMEHTU Mpo npueinei Ta BonbHocTi deonanis. Cepesn HUX CAif Ha3Ba-
TM «KOHCTUTYLItO NPO NMpaBa KHA3iB AyXxoBHMX» (1220 p.), «KoHcTUTYyLjO
NpoO MpaBa KHA3IB CBITCbKMX» (1232 p.) Ta HavBigomiwy «KaponiHy» —
Constitutio Criminalis Caroline (1532 p.)". Ha moniTMKo-npaBosi aKkth, vy
TEKCTaX AKUX BXKUBAJIM TEPMIH «KOHCTUTYLLIA», MOXHA HAaTPanuTU TaKOX Y
KpaiHax LleHTpanbHoi Ta CxigHoT EBpONM, 30Kpema B YKpaiHi.

Monpu HEepPO3PUBHUA ETUMOOTIYHUIA 3B’A30K MiK TEPMIHAMM «KOH-
CTUTYLLIOHANI3M» | «KOHCTUTYLiA», iX He CAig OTOTOXKHtoBaTK. lNo-nepue,
Cy4acHe PO3yMiHHA TEPMiHa «KOHCTUTYLiA» AOCUTb AaneKe Bif, Moro Tay-
Ma4eHHA B aHTUYHI 1 cepeiHi BiKKM, | AKe CKAANOCA NnLLEe Ha NoYaTky nibe-
PanbHO-AEMOKPATUUHMX (OYpKya3HMX) aHTMabCOMOTUCTCHKMX PEBOIOLLM
XVII—XVIII cTonitb. MNo-apyre, Te, WO B KpaiHi € KOHCTUTYLIA, LWe He 03Ha-
YaE, WO TAKOXK € M KOHCTUTYUiOHANI3M AK ABULLE. ACKpaBUin Npuknag —
[EPKaBM 3 TOTANITAPHMMM pPerMMamm. AQXKe Hi ogHa 3 HalNporpecmBHi-
WMX 1A CBOFO Yacy KOHCTUTYLIN — BelmapcbKka KOHCTUTYLiA HimeuydnHm

CreutoK M. OcHOBYM Teopii KOHCTUTYLi Ta KOHCTUTYUiOHaNi3My. JIbBiB: AcTponnbis, 2003. C. 8—11.
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1919 poky, AKka bopmanbHO Byaa YMHHO Mif Yac NPaBAiHHA HALMCTIB, Hi
«HaMAeMOKpaTMYHILLa Yy CBITI» (TaK NpMHaMMHI Ha3mBanu Ti TBOPL) CTaniH-
cbka KoHctuTyuia CPCP 1936 poKy, — He Ti/IbKK He yTBepAnaAN B LUMX Kpai-
Hax KOHCTUTYL,iOHaNi3M, @ HaBMaKK — CTaan B3ipLem HanbpyTasbHILLIOro B
iCTOPIT TNYMAIHHA Ha4 HUM.

KoHCTUTYyLiOHaNi3am — Le He NpocTo Habip NeBHMX, HaBITb AeMOKpa-
TMYHMX 33 CBOIM 3MICTOM iAeW, YTiNeHUX y TEKCTax KOHCTUTYLIM, TMM nade,
KOJIM IXHbOK METO € CTBOPEHHA BUAMMOCTI LEMOKPATUYHOCTI AEPXKaBM
(wmpmu, 30BHIWHBOrO dacaay), a 1 peanbHa NONITUYHA iAe0NOria AepKa-
BM. KOHCTUTYUiOHANI3M — Uge TaKOX KOHCTUTYLIiMHA NPaKTMKa, AKa 3Hau-
HOO MIpPOIO 3aN1EXNUTb AK Bif, CMPaBXHIX HAMIPIB | BOJII Ba4aptoroymx, Tak
i Bi, ICTOPUYHMX NONITUYHMX | MPABOBUX TPAANLiN, PIBHA KyN1bTypPU 1 MeH-
TANbHOCTI HapoA4y, PO3BUHYTOCTI AEPHKABHMUX | MPABOBMUX iIHCTUTYTIB Ta iH-
LWNX YUHHMKIB, NPO WO MTUMETHCA AaNi.

1.1.1. BMTOKM KOHCTUTYL,iOHaNi3My i1 OCHOBHi eTanu loro
CTAaHOBJ/IEHHA

Mepuwi igei Npo NoTPibHICTb AEMOKPATUYHOIO AEePKaBHOro M Cycnifb-
HOTrO YCTPOO, MPO CNpaBea/IMBICTb, PiBHICTb i cBOOOAY, Ha AKMX BiH NMOBU-
HeH 6a3yBaTuCA, CAratoThb LEe aHTUYHMX YaciB. Came B Lei nepioa Biabysca
nepexia, BiJ, NaHiBHUX 40 LUbOro MiGpOIOriYHNX | penirinHnx yasaeHs Npo no-
OyaoBy CBiTY 40 MOro paLioHa/IbHOTrO ocmucaeHHA. Cnpobu Takoro ocMmuc-
JIEHHA 3ano4YaTKyBann We AaBHbOrpelbki myapeli, ak-ot: MNidarop, lepa-
KANiT, leMOoKpIT Ta iHWi. BiaTak uj igei no4ann po3BmBaTh y CBOIX Npausx n
iHWi BMAATHI mmucauTeni Mpeuii: MaaToH 3 MOro 0brPYHTYBAHHAM «LLiI/IKOM
[OCKOHaNoi AepkaBn», NobyaoBaHOI Ha 3acafax BEPXOBEHCTBA PO3YyMY,
[o6pa 1 cnpaBeiMBOCTI , a TaKOXK MOro y4eHb ApIiCTOTe b, AKUIA aKLEHTY-
BaB Yy CBOIX TBOPAX Ha JIIOAMHI Ta il «34aTHOCTI CNPUIMMATI TaKi NOHATTA AK
[06po i 3710, CNpaBea/IMBICTb | HECNPaBeAMBICTL» ~, @ TAKOX KOHCTPYIO-
BaHHI «HAMNINWOro», WO FPYHTYETLCA Ha BEPXOBEHCTBI 3aKOHY, AeprKaB-
HOTrO YCTPOIO, «OPraHisalia AKOro Aa€ MOAMHI 3MOTY YNHUTK AKHaKAINWe
M SKUTU Wwacamso»™ . Ynumano ysaru y CBoix TBOpax ApicToTens Npuainas
TAKOX BMMOram 10 0Cib, AKi 00ilMMatloTb AepKaBHi Nocaam, 30Kpema ixHim
OOCKOHAIMM MOPa/IbHMM YECHOTAM, LLO CMOHYKAKOTb iX HEYXMIBbHO Kepy-
BaTMCA BUMOramMu CrpaBeaInBmx 3akoHis™™"

MnatoH. [lep:kasa / nep. 3 gasHborp. [. Kosans. K.: OcHoswu, 2000.

ApictoTenb. Monituka / nep. 3 gasHborp. O. Kucoka. K.: OcHosu, 2000. C. 17 (1253a, 15—20).
" Tam camo. C. 182 (13244, 20—25).

™ Tam camo. C. 33, 203—205 Towo. (1260a, 15—20; 1333a, 30—40).
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laei mucnuTenis [JaBHboi Mpelii — MnaTtoHa 1 ApicToTena — po3BUHYB
y CBOIX Npauax BMAATHUN mucantens 3i CtapoaasHboro Pumy, Mapk Tynin
UnuepoH. KputnyHo npoaHanisayBaBLM ixHIO cnawmHy, LinuepoH B1ucyHys
i 0BrpyHTYBaB HM3KY OPUTiHANbHUX iAel WOAO «A0CKOHANO! AepKaBu»,
3aKUEHTYBaBLWM, Ha BiAMIHY Bia naToHa 11 ApicToTens, He Ha iaeanbHin
[epKaBi, AKOO BOHM il XOTiAM 6aunTK, a Ha AepPrKaBi, LLO peanbHo iCHYE, B
AKIA MOM/MBO MOMITUTM PO3YMHI OCHOBM FPOMaAAHCHKOCTI. Takoto aep-
’KaBoto, Ha AyMKy LinuepoHa, byna AeprkaBa, AKy 3acHyBaB Pomyn, To6TO
Pumcbka aepxasa’. Ocobamsy ysary LIMLepoH npuainue noiuyky 3aco-
6iB, AKi 6 ybe3neunnn Bnaay Bia, CBaBiNAA 1 TUPAHIT, 0 AKMX BiH 3apaxoBy-
BaB: PiBHOMIPHMI po3noain npas, 0O0B’A3KIB Ta MOBHOBAKEHb MiX Pi3HK-
MU IHCTUTYTamMK (CKNaAHMKaMM) BAaam «3 TUM, Wob A0CUTb BAaam Byno y
maricTpaTis, LOCUTb BNIMBY B paAu Hanepwmx atoaer i 4ocnts ceoboam B
Hapoay»™". TiNbKM TakWit AepskaBHUI YCTPI, Ha AyMKy LiMuepoHa, MOsK-
Ha BBAXKaTW «HAMAINWMMY | pO3paxoByBaTh Ha CTabiNbHICTb.

AKLLO TOBOPUTU NPO BUTOKM i€l KOHCTUTYLLIOHANI3MY, HE MOXKHa Nn-
LWNTM NO3a yBarot OAMH 3 HaMBIAOMILIMX JAOKYMEHTIB 400U cepeHbOBIY-
4ya — aHmincbky Magna Carta 1215 poKy, AKy NoYaiv BUKOPMUCTOBYBATM B
HaraTbox KpaiHax CBiTy, 30Kpema 11 YKpaiHi nia Ha3Boto Bennka xapTia BOb-
HocTel. HM3Ka cTaTel UbOoro AOKYMeHTa, AKMM | HWUHI He BTPATUB CBOEI UiH-
HOCTI, CTa/IM HOPMATUBHMUM ODOPMIEHHAM ANA BUPODNEHMX B NONepeaHi
enoxu igen, nepesyMoBOt0 Cy4aCHOMO PO3YMIHHA KOHCTUTYLiOHaNi3My i
HepOo3pMBHO NOB’A3aHOI 3 HUM KOHUenLii the Rule of Law, W0 yKpaiHCbKOO
MOBO 0iLLiiHO 3BYUYMNTb AK BEPXOBEHCTBO NpaBa.

Benuka xapTia BONIbHOCTEN CNpAMOBaHa NPOTK NaHiBHMX ToAi B EBpon,
30Kpema i B AHMii, aBTOPUTAPHUX METO/AiB MPaB/iHHSA, ONip AKMM MOBCHOA-
HO HabupaB 06epTIB, MOLWMPIOKYUCH Bif, KpaiHK A0 KpaiHW. XapTia cTana,
Mo CyTi, MUPHMM [JOrOBOPOM MiX MOHapPXOM (Koponem) i noscTaanum bpu-
TAHCbKUM ABOPAHCTBOM, AKe MNiaTpMmann Bosku Yenbcy n LLoTnaHaii Ta
HaBiTb 036POEHE AYXOBEHCTBO, LLIO BMMarano anqa cebe nesHMX npas i cBo-
604, HaroNoWy4YM Ha NOTPebi NOCTaBUTU KOPOAA B *KOPCTKI MPABOBI MEXKI.

XapTia MicTUTb HU3KY (63 B peaakLii 1215 poky, 61 — y TeKkcTax nisHi-
LINX POKIB) topnanYHMX Gopmys, AKi, 3 0AHOro HOKY, CYTTEBO OOMEKMAM
cBoboay At Kopona, a 3 APyroro — PO3LWnMpPKUAK npasa n ceoboam niaaa-
HUX (freeman — BinbHUX nogen). Y rnasi 39 XapTii B pegakuii 1215 poky
3aKpinaeHo Take: «MoAHy BiNbHY MtoAMHY (no freeman) He moxe OyTu
CXOnaeHo, yB'a3HeHo, No36aBfeHo BAACHOCTI Y/ BObHOCTEN, OTO/IOWEHO

LinuepoH Mapk Tyniit. Mpo aepsasy / nep. 3 nat. B. /iuteuHosa. K.: OcHosu, 1998. KH. 2. C. 75 Ta HacT.
Tam camo. KH. 2. C. 90—91.
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3/104MHLEM, NiIAAAHO BUTHAHHIO UM B ByAb-AKMI iHWWKIA cnocib no3basneHo
IOPUAMYHMX NPaB, a TAKOX KOAHE PilleHHA He Oyae BMHECEHO CTOCOBHO
Hel, )XO4He — CTOCOBHO 3aCyAXKeHHA i iHaKLWe, HiXK Ha NiacTasi NnpaBomip-
HOTO CYI0BOrO PileHHA» .,

Li Bnepwe 3adikcoBaHi B XapTii rapaHTii HeaOTOPKAHHOCTI 0cobu I
CNpaBeA/IMBOr0 NPaBOCYAAA — FOA0BHOMO IHCTUTYTY 3aXMUCTY ii NpaB CTann
HapiXXHUM KameHem HaraTboX HaCTYMHWUX HALIOHANbHUX KOHCTUTYLIAHMX |
MiXXHapPOAHWX AOKYMEHTIB, MPUCBAYEHMX MPaBaM JOANHMN.

Benuka xapTia BONIbHOCTEN MICTUTb TaKOXK YMMaA0 iHWNX HaA3BMYaAMHO
BAYK/IMBUX MONOXKEHb, CNPAMOBAHMX Ha BMNPOBAAKEHHS NPeACTaBHMLBKOMO
npaB/iHHA — 3ara/IbHOI paayu KOPONIBCTBA, LLIO CTa1a CBOEPIAHMM Npoobpa-
30M «NPEeACTaBHULBKOIO M MOTEHLIMHO CU/TIbHOTO 3aKOHOAABYOr0 OPraHy»,
BCTAaHOB/IEHHA «3BEPXHOCTI MpaBa Haz, BONEIO MPUMXM BAagapa»  ToLWO.

3HaYeHHs XapTii B CTAHOBNAEHHI KOHCTUTYLLIOHAMI3MY 1 PO3BUTKY /IO~
CTBa BaXXKO nepeouiHnTh. Mpo sBenny Magna Carta ACKpaBO CBIAYNTDL i
OLiHKa B OZHIM 3 NMPOBiAHMX OPUTAHCBKKUX ra3eT Guardian nig, 4ac cBAT-
KyBaHHA 750-TOT pivyHMLI LbOro ICTOPUYHOIO AOKYyMeHTa. XapTito BU3HAHO
KHAMBAMK/MBIWMM KOHCTUTYLLIMHMM OOKYMEHTOM YCiX 4aciB», OCKIi/bKM
BOHa CyTb Bif, CyTi — «OCHOBa cBOOOAM 0COOM CynpoTM CBABINbLHOI BaaM
pecnota»”™”. Ui ipei ctaam 3rofom OCHOBOIO AOKTPUHM M MPAKTUKM KOH-
CTUTYLIOHaNI3MYy.

B enoxy CepeaHbOBIYYSA iAel ManbyTHbOro KOHCTUTYLLIOHANI3MY PO3BU-
Ba/IM y CBOIX NpaLsax Taki dinocodu, sk-o1: loaH Concbepincbkuii 06rpyHTy-
BaB NoTpeby B NiANOPAAKYBaHHI BAAAM 3aKOHY, CNPaBeaMBOCTI M 3arasb-
Horo 6nara; Mapcunii MafyaHCbKUI, OPIEHTYOYMCL Ha iael HapoaHOoro
CYBEpPEHITeTy, HamaraBca PO3KPUTM Kpi3b MOro MPU3MY MOHATTA 3aKOHY,
noro ujni n ymosu 3abesnedeHHs; Hikkono Makiasenni y cBoix npauax ob-
FPYHTYBaB igei cTBOpeHHs pecnybiikaHCcbKoi GOpMM NPaBiHHA, OCHOBAHOI
Ha 3aKOHHOCTI; *KaH boaeH akueHTyBaB Y CBOI NpaLAX Ha iaei cyBepeHiTeTy,
Yy KOHTEKCTI AKOro po3raaas Aepkasy Ta ii popmm TOLLO.

laeamm mucautenis MNisHboro CepeAHbOBIYYA 3aBEPLUIYETHCA, AK 3a3Ha-
Yyae AHaKenika KpycaH, nepeaictopia KOHCTUTYLOHANI3MY 1 NMOYUHAETb-
ca 1oro BnacHe ictopia™ . Came B enoxy Hosoro uacy i1 MpocBiTHULTBA,
10670 Yy XVII—XVIII cTONITTAX, YHACNIAOK PEBONOLIMHUX MOAIN Y KpaiHax

AHTONOMMA MUPOBOM MPABOBOM MbICaK: y 5 T. M.: Mbicab, 1999. C. 390—391. T. 2. [In.. TakoX: [on0BaTUit
C. BepxoBeHcTBO npasa: y 3 T. K.: ®eHikc, 2006. C. 134. T. 1.

fonosaTuii C. BepxoBeHcTBO npasa: y 3 T. K.: ®eHikc, 2006. C. 139, 143, Ta iH. KH. 1.

Guardian.1 june 1956. LluT. 3a: fonosaTuii C. BepxoBeHcTBO npasa: y 3 T. K.: deHikc, 2006. C. 140. KH. 1.
KpycaH A. P. Cy4acHWii YKpaiHCbKMIM KOHCTUTYLioHani3m. K.: FOpiHkom IHTep, 2010. C. 22—24.
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€BpOoNM 3aHenaatoTb abCONOTUCTCHKI MOHAPXIYHI peXMMM i1 GOPMYIOTbCA
NPOBIAHI 3acafy Cy4acHOro KOHCTUTYLiOHA/i3My, OCHOBY AKMX CTAHOBNATL
NPUPOAHI, HEBIAYYKYBAHI NpPaBa MHOAMHM 1 TeOpiA Ta NPaKTUKa KOHCTUTY-
LiHOro NpaBAiHHA.

|oel AOKTPUHM NPUPOLHOTO NpaBa, 30KPemMa TPbOX il CKNALHWKIB — CBO-
604M, PIBHOCTI 1 BNACHOCTI — yTBOPUAN GYHAAMEHT, Ha AKOMY I'PYHTYETb-
€ AOKTPUHA M NPaKTMKA Cy4acHOro KOHCTMTYyUioHaniamy. Ui iaei sianbunnca
B Npauax 6araTbox NPOrpecnBHUX MmucanTenis Hosoro yacy 1 MpocBiTHK-
UTBA, @ TAKOX Yy MepWMX KOHCTUTYLIMHNX aKTax aHMMiNCbKOI, aMepUKaHCbKOI
Ta dpaHuy3bKoi pesoatouin. Cepea HaMBUAATHILLMX MUCIUTENIB-NPEACTAB-
HWKIB LOKTPUHM NPUPOLHOTO NpaBa TMX YaciB CNif Ha3BaTK nepeaycim Ta-
Knx dinocodis i npaBo3HaBL,iB, AK-0T: Camyenb doH MNydeHaopd, ImmaHyin
KaHT, Teopr Binbrensm ®piapix ferens (HimeuunHa), Bonstep, MaH-Hak
Pycco, Wapnb MoHTeck'e (PpaHuisa), Tomac fob6c, OKoH JIOKK (AHrniaA),
lyro Mpouit, beHeamKkT CniHo3a (fonnaHAaia) Ta iHLWwi.

Came 3 iXHIMM iIMeHaMK NOB’A3YIOTb OBrPYHTYBAHHA yABAEHb NPO NpU-
poay NMOAMHW AK NePLIOAKEPENO NPaBa; NPO 3B’ A30K NOXOAKEHHA AepKa-
BM Ta ii npupoam 3i 3roaoto Ntogaein — cycnifibHUM JOroBOPOM; NMPO BEPXOB-
Hy B/laJy HAapOZy Ta MOro NpaBo Ha NPaBOMIPHMIA ONip Y Pasi 310BXKMBAHHA
[epKaBHO BNAZ0H; NPO PO3MENKYBAHHA NOBHOBAXKEHb MiXK BMOOPHMMM
[epKaBHUMM OpraHamu, sKi yXBantowTb 3aKOHW, ¥ opraHamu, npusHa-
YEHUMM ONA TXHbOTO BMKOHAHHA; NPO BAaXK/MBICTb NiANOPAAKYBAHHA BCiX
[EePrKaBHUX OPraHiB i iXHiX NocagoBMX OCIO NPUPOAHOMY 3aKOHY; NPO 3a-
cobu 1 cnocobun obmerkeHHA AeprKaBHOI BAaAu; HOPUANYHY PIBHICTb JtO-
[Nel; He3anexHe M HeynepeaXeHe NpaBocyaaa AK rapaHTito NpaBs i ceobos,
NoAen Bia cBaBiNbHUX Ai BNaAmM TOWO. | Xo4 MiX Nornsgamm 3ragaHux
MUCIUTENIB MOXKHA MOMITUTM YMMAN0o pPo3biKHOCTEN, iXHin BHECOK Y dop-
MYBaHHA CY4aCHOro KOHCTUTYLLiOHaNi3My 6e33anepeyHuii.

fyro lpouin 6yB oAHMM i3 MepLIMX TEOPeTMKiB NPMPOAHOro Mnpasa,
AKMIM 0OCTOIOBAB i€ CYCMiZIbHOrO A0roBOPY SIK OCHOBM BiJHOCKH MiXK
BN130H0 Ta HAPOAOM.

3acnyra Tomaca lob6ca, 3a BCi€El HEOAQHO3HAYHOCTI MOro cnagumHm
yepes CXMAbHICTb 40 aBTOpUTapmnamy (abcontoTnamy), y TOmy, LLO BiH Oxa-
PaKTEPM3YyBAB «BIYHI 1 HEMOPYLLUHI NPUPOAHI 3aKOHM», Ha NiACTaBI AKMX
CaMOOPraHi3yeTbCA rPOMaZAHCHKE CYCNiNbCTBO, MOAENb AKOTO M Hamaras-
CSi CKOHCTPYOBaTU. TaKoX BiH cHOPMYNtOBAB NMPUHLMNM BiAHOCKH «Miaaa-
HUX» — JHOAEN | «CyBEpeHa» — AeprKaBu, cepes AKX BUOKPEeMMB Ti, Lo
0BOMeXYI0Tb BMlay «CyBEpeHa» Ha KOPUCTb «MiaaaHoroy.
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CyTTEBO BNMHYB Ha PO3BUTOK NONITUYHOI M NpaBOBOI iaeonorii HoBoro Yacy
BMAATHWI aHMiNCbKMiA dinocod i npaBo3HaBseLb [XKOH JIOKK. Y CBOiX npausx,
30Kpema HaMBiAOMILLIN 3 HUX — «/1Ba TPaKTaTM NPOo BpsAAyBaHHA» (1690), BiH,
OPIEHTYIOUYMC HA KOHKPETHY MOAITUYHY CUTYaL,i0 TOro4acHOI AHTAIT, po3BK-
HYB Teopito NPMPOAHMX NpaB i cBoboA, NtoAMHM, OBrPYHTYBABLIM Ly HU3KY
NUTaHb, AKi XBUAOBAAN aHIINCbKE, Ta 1 He TiIbKKM, CYyCMifIbCTBO B Ti OypemHi
POKW, HANPWKAAL: MOHATTA «NOAITUYHOI BAAM» M «NONITUYHOTO CyCNiNbCTBaY,
iXHi LiNi Ta B3AEMO3B'A3KM, KHAPOAHMIA CYBEPEHITETY, TEOPItO «CYCMNiIbHOMO
[0roBOpY», TEOPIO BNACHOCTI 11 6arato iHLWKMX.

3HayHy yBary [:KoH JIOKK npuainme 3acobam i cnocobam obmerkeHHs (ca-
MOODBMeNKEHHSA) AeprKaBHOI BNaAW Ha KOPUCTb FPOMAAAHCBLKOTO CyCMiNbCTBa,
npaBs i cBoboA NoANHN. Take 0OMeXKeHHA BiH ybayaB y NianopsaaKyBaHHI
3aKOHOAABYO! BNaAM NPUPOAHMM 3aKOHAM, B OCHOBI AKMX CycninbHe 6aaro.
3aKoHOAABYa BNaia HE MOMKE MaTK iHLLIOT METU, OKPIM 30eperKeHHS LiNICHOCTI
CYCNIiNbCTBA, @ OTXKE, KHIKO/IN HE MOXKe MaTyV NpaBa 3HWULLYBaTK, MOHEBO/IOBATH
ab0 YMWUCHO po30pATU NiaaaHux»”. BUKoHaBYy Bady OOMEKEHO 3aKOHaMK,
LLLO YXBa/IW1a 3aKOHOZABYa BNaZa, 33 4OMOMOTIO0 AKMX BOHA MOBMHHA yNpaB-
natn. OLHOYACHO OCHOBHOIO i, NO CYTi, EAMHOKD METOR 3aKOHIB MOBUHHO ByTU
6naro Hapoay . BepxoBHa Biafa HaNeKUTb HapOAOBi, AKMI MaE Npaso
3MIHIOBATM 3aKOHOAABYMI opraH, 6a Binblue, ycyBaTM BNady 3aralom, AKLLO
BOHa He BMKOHYE CBOIX 30608’A3aHb Nepes HMM, 30KpeMa CKOPMUCTaBLUMNCh
NPUPOLHMM NPaBOM Hapoy Ha MOBCTaHHA .

Xou y KoHLenuii JTokKa cyLoBOi BNaAu AK OKPEMOI FiIKK BaAM HEMAE,
3AiNCHEHHA NpaBoCyAAA BiH PO3rNAAaB AK BaXK/IMBY BNACTUBICTb AeprKaBMy,
NOKNaAakoumM 1i Ha KOXKHY 3 TiI0K BNaAM B NPOLECI HAa/IeXKHOr0 BMKOHAHHA
CBOIX MOBHOBaXeHb.

OuiHto4YM TeopeTUYHy cnaalwmHy [xoHa JIokKa 3aranom, cnig Harono-
CUTW Ha TOMY, WO BiH HAcnpaBadi 3ano4aTKyBaB AOKTPUHY Nibepaniamy Ak
LjflicHe BYEHHS, LLO CTa/la HeBiA4i/TbHOK YAaCTUHOK CMOYaTKYy aHMINCbKOI,
3roA0M — 3axigHOi, a 3pewTo — i 3ara/ibHOI IHTeNeKTya/IbHOT Tpaauu,ii
KOHCTUTYLioHani3my. Came nig, racnamu Liei AOKTPUHM Biabynacs aHmin-
cbKa CnaBHa peontouia 1688—1689 pp.

3ro4oM LK OOKTPUHY PO3BUHYAM Y CBOIX BYEHHAX MWUCAUTENI €MOXM
MpoceiTHMUTBA: MaH-Kak Pycco i Wapnb MoHTecK'e, WO CYTTEBO BMANHY-
/10 Ha MPaKTUYHI HACNIAKM aMepUKaHCbKOI M Bennkoi dpaHLy3bKoi peso-
nouin XVIII ctoniTra.

AHTONIOTMA MMPOBOI NPaBOBOM MbicAK: B 5 T. M.: Mbicab, 1999. C. 91. T. 3.
Tam camo.
Tam camo. C. 93.

o
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OCHOBOK MONITMKO-NPABOBOI KOHLEMNLii OAHOr0 3 HaWACKPaBIilLMX
NpeacTaBHUKIB enoxu MpocBiTHMLTBA — dpaHUy3bKoro dinocoda i Nuch-
MeHHMKa aH-HaKa Pycco, Wo BMKaAeHO NepeBarkHO B Moro npaui «[po
cycninbHMit gorosip, abo MpuHUMnK nonitTMyHoro npasa» (1762 p.), ctana
i0eAa HapoAHOro CyBEepeEHITeTY, AKMI Pycco BM3HAYaB AK «HEBIAYYKYyBa-
HUIM» | «HenoainbHWIM». Came HapoA AK CMiNbHICTb BCiX rPOMadAH Aep-
*KaBu, o6’eaHaHMX Ha niacTasi cycninbHoro aorosopy (Social Contract) —
[OMOB/IEHOCTI rpoMaaH Mix coboto, € cyBepeHOM Yy AepkaBsi. JeprkaBHa
BNaZa, 3a Pycco, CTBOPIOETbCA aKTOM CyBepeHa, nepebyBae B HbOro Ha
cnyb6i. TinbKM CyBEPEHOBI HaNeXWTb NMPaBO yXBa/tOBATWM 3aKOHW, Aep-
*KaBHa K B/MaZla Ma€ iX 3aCTOCOBYBATW M BUKOHYBATW. BOHa He MOXKe mMaTw
AKMXOCb OKPEMMX MPaB, OKPIM TUX, AKMMM ii HaAiNAE HAPOA, CBOEID «3araib-
Holo Boseto»”. Le gano nmigctasy 6araTboM aBToOpam BBaX<atu, L0 MK.-K.
Pycco BinaaBaB nepesary 6e3snocepeaHim dopmam peanisauji HapoaHOro
cyBepeHiTeTy. poTe B A€AKMX HACTYMHUX CBOIX NMpausx BiH He 3anepeyy-
BaB NOTPIOHOCTI NapfamMeHTy AK NPeACcTaBHULLKOrO OpraHy, Lo 3/iMCHI0E
3aKoHOZaBYY Bnay. Tomy AopeyHille, 04eBWAHO, FOBOPUTM NPO Te, WO Nig,
33aKOHOM fAK aKTOM «3ara/ibHOi BONi Hapoay» Pycco po3ymis Te, Lo 3 4acom
CTanun HasmeaTn «OCHOBHWMM (OCHOBOMO/IOKHMM) 3aKOHOMY», TOBTO KOH-
ctutyuiero™". Y Takin iHTepnpeTauii igel *.-*K. Pycco uinkom cnis3syyHi 3
[LOKTPUHOK KOHCTUTYLiOHaNi3My Ta € ii 6e3CyMHIBHMM 3100yTKOM.

CyTTEBMI BHECOK Yy PO3BMTOK 3aCagHUYMX iAe OOKTPUHWM KOHCTUTY-
LioHaniamy 3pobums Lie oaMH BiAOMMIKA GpaHLYy3bKMIA NpaBo3HaBelb i di-
nocod — Uapnb flyi MoHTecK’e. B icTopito NOAITUYHOI i NPaBOBOT AyMKM
BiH YBIMLWIOB AK OAMH i3 TBOPLIB TEOPIii NOAINY BNAAM, XO4 MOro cnaguinmHa
OXOM/ItOE HabaraTo WKpLLe Koo N1TaHb. Y npauax MoHTeCK'e YMmano yBa-
M NPUAINEHO, 30KPeMa, CNPaBea/IMBOCTI AK BiYHOI KaTeropii, LWo XO4HUM
YMHOM He 3a/1IeXNTb Bif NOACBKMX 3aKOHIB. Came Ha UbOMY MOPaabHOMY
ineani cnig 6yaysaTu BiAHOCWMHW BiNbHOI NOAMHM 1 CNPaBeaIMBOro Cy-
CNinbCTBa. TaKOXK YMMAN0 OPUTiIHANBHUX iAel BiH BUCAOBMB NPO MOHATTA
3aKOHY AK BUAB «1OACBKOrO PO3YMY», AKMIA Y CBOI OCHOBI OPIEHTYETLCA Ha
3aKOHM MOpani; PO3MeXyBaHHA 3aKOHIB NPMPOAMN 1 MO3UTUBHMUX 3aKOHIB;
cnocoby TBOPEHHA OCTaHHIX Towo" .

PedpeHom Kpi3b BCi L MipKyBaHHA MOHTECK'e NpOXoaAMTb iAes NoACbKOT
cB0bOAM, AKY MOXKHA 3a0e3MeUYnTh MLe B yMOBaX «CTPMMYBAHOO NpPaBliH-
HA». i HUM MUCANTENb PO3YMiB NPaBO NtOAMHU POBUTK BCe, LLLO He 3ab0-

AHTOIOTMA MMPOBOM NPaBOBOW MbICK: B5 T. M.: Mbicab, 1999. C. 129—130, 131, 134—137,139—140.T. 3.
fonosaTuii C. BepxoBeHCTBO npasa: y 3 KH. K.: deHikc, 2006. C. 349. KH. 1.
AHTONIOTUA MMPOBOI NPaBOBOM MbicaK: B 5 T. M.: Mbicab, 1999. C.108—112. T. 3.

o
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POHEHO 3aKOHOM, Ta He POBUTU TOTo, A0 YOro ii 3aKOH He 3060B’A3YE, TaK |
nobyaoBy AepKaBHOI BNAAM Ha IHCTUTYLiMHIN OcHOBI. BianosiaHo ao Teopii
MoHTecK’e, LbOro A0CAratoTh 3a A0NOMOIOK NOAiNY BAaAM Ha TPU OYHKLLI:
3aKOHOZaBYY, BMKOHABYY 1 CYA0BY, AKMM MatoTb BiANOBIAATU TPU BUAN Op-
FaHiB, MOBHOBAXKEHHA MiXK AKMMM YiTKO PO3MNOAINEHO, OO YHEMOKANBUTY
iXHE 30CepeayKeHHa B AKOMYCb OAHOMY OpraHi. o Toro * BiAnoBiAHO A0
Teopii MoHTecK'e «noain Bnaam cia cynpoBoAKyBaT CUCTEMOID CTPUMY-
BaHb i NPOTMBaAr», WO nepeadayae B3aEMHMI KOHTPOIb MiXK 3aKOHO4aBUYN-
MW, BUKOHABYMMM 1 Cy10BMMM OpraHamu. TiIbKu Taka nobyaosa Bnaau, Ha
nepexkoHaHHA MoOHTEeCK'e, Mag ManbyTHE, iHaKLLIe BOHa «3armHe»”.

Li * TeopeTnyHi iaei L. MoHTeck'e cTann, No cyTi, XxpecToMaTinHMMM
014 KOHLENTya/IbHOi MapaZnrMmn Cy4acHOMO KOHCTUTYLOHani3my. BoHu, Ak
M inei Moro nonepeaHuWKiB, MPo AKI MWAOCA BULLE, yneplue 3HaNLWAM CBOE
BiAOUTTA B KOHCTUTYLINHNX AokymeHTax CLUA: [eknapauii He3aneHoCTi
1776 p., KoHcTutyuii 1787 p., binni npo npasa 1791 p. Ta KOHCTUTYLIMHOMY
3aKOHOaBCTBI Bennkoi dpaHLy3bKkoi pesoatouji kiHua XVIII ctonitrs.

Lli izei nArm B OCHOBY HOBOTO PO3YMiHHA KOHCTUTYLLT cCnoYaTKy B €Bponi,
a 3rofoMm i B BaraTbox iHLWKMX KpaiHax cBiTy. CyTb TaKoro ii PO3yMiHHA YiTKO
chopMyNbOBAHO B MYHKTI WiCTHaAUATOMY dpaHLy3bKoi [leknapadji npas /to-
OMHW | rpomaaaHmnHa 1789 poKy, B AKOMY MAeTbcA Npo Take: «CycninbCTso,
B AKOMY He 3abe3neyeHo rapaHTii NpaB i He NPoBeAEHO PO3MOoAin Baau,
HE Ma€ KOHCTUTYLi» ™. Came 3 PO3YMIHHAM KOHCTUTYLT AK HOPMaTUBHOIO
nokymeHTa — OCHOBHOTO (OCHOBOMOJ/IOXHOIO) 3aKOHY, CMPAMOBAHOIO Ha
obMmeKeHHs BNaAHOro CBaBiNNgA, 3abesneyeHHs npas i ceob6oa NtoAMHN i1 daK-
TUYHOrO NPOBeAEHHA PO3MOAINY AePrKaBHOI BNaAM 32 MEBHMMM HanpAMamm
ii pisnbHOCTI (BiANOBIAHWMM rinkamm), LLO6 He AoNYCTUTK i y3ypnaLlii oHiel0
0c0o6010 (MOHapPXOM) Y NEBHOK FPYMNOH0 OCID, MOYMHAETLCA YTBEPAKEHHS
KOHCTUTYLLIOHaNi3My AK 0COBMBOI MONITUKO-NPABOBOT AOKTPUHM M MPaKTUKK.

1.1.2. CyTHicTb KOHCTUTYLiOHaANiI3MYy, MOro piBHi U CKNagoBI
enemeHTU. KOHCTUTYLLiOHaNi3m | KOHCTUTYLLIA

Monpwn AoBOANI TPMBaAAy ICTOPIO AOCNIAXKEHHA KOHCTUTYLiOHANI3MYy,
MOro NOHATTA M A0CI AK Y 3apybiXKHIN, TaK i BITYN3HAHIM NiTepaTypi iHTep-
NpeTytoTb Mo-pisHOMY. HalNoWMWpeHiWnmM € KnacuiHe BM3HAYEHHA KOH-
CTUTYLiOHANI3My AK Teopii 1 NpakTUKM OBMeXKeHHA AepKaBHOI Bnaam

. Tam camo. C. 115—116, 116—121.

. [eknapauna npas YenoBeka M rpaxaaHvHa 1789 roga. KoHcmumyyusa u 3akoHodamesbHble KMol
6ypxcyasHbix 2ocydapcme (XVII—XIX 88.): c6OpHUK LOKYMeHTOB. M.: focyaapcTBEHHOE U34aTeNbCTBO
topuamyeckoi mtepatypsl, 1957. C. 250—251.
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(meprkaBHOrO NpaBNiHHA) B iHTEPECax rPOMAZCbKOro CNOKOK (rpomaasaH-
CbKOTO CYCniNbCTBA), 3aXMCTy NpaBs i cBOHOA NMOAMHM Bif, AePHKABHOMO CBa-
Binna". MpoTe € i iHWi, WupLwi nigxoam A0 iHTepnpeTauii NOHATTA KOHCTW-
TyLiOHaNi3My: ONOBHEHHSA MOro KAAaCUMUYHOI CYyTHICHOT pUch — 0BMeReHHs
(camoobmekeHHs) aepKaBHOI BAAAM (HWMMU CYTHICHUMM O3HAKamMn —
pO3Mnoainom BnaAM, NapiaMeHTapmM3Mom, BUOOPYOKD CMCTEMOID, Micle-
BMM CamMOBpPAAYBaAHHAM, «34aTHUMM 3anobirTi yaypnaui nybaiyHoi Bnaam
% 6e3BianosiganbHOCTI nepea iHAMBIAAMM | CycninbCTBOM» ", CYA0BUM
KOHCTUTYLIMHMM KOHTPOIEM AIK rapaHTiero obmexeHHs nybaiyHoil Bnaam 1
3abe3nevyeHHs nNpas Ta cBo604 MOAMHM ™ TOLLO.

JoBoni nownpeHnmmM € HamaraHHA PO3KPUBATM MOHATTA KOHCTUTYLL-
OHanNi3My Yepes KaTeropito «noNiTMKO-NPaBOBOro PEXMMY», BU3HAYAOUN
MOro K «pexnm GyHKLiOHYBaHHA AepsKaBHOI BNaAM BiANOBIAHO A0 KOH-
CTUTYLI..., OCHOBAHOI Ha iAeoNorii KOHCTUTYLiOHaNI3MY» ™~ abo » Ha Bep-
XOBEHCTBI Npas i cBOBOA MOAMHM M rpomMadaHMHa™ . [HWI aKUeHTYIoTb
yBary Ha KOHCTWUTYLLiOHaNi3Mi AK Ha CBOEPIAHOMY Cnocobi MMUCAEHHSA, 33
AKMM MNONITUKA Ma€e ByT1 cnpsAMOBaHa 3rigHo 3 npasuaamm abo KoHLUenu,-
AMU, MUCAHUMM aBO HEMUCAHUMU, AKI HE MOMKHA Nerko 3MiHuTK . Le
iHWIi — pPO3rNAAAaTb KOHCTUTYLLIOHANI3M AK BaraTopiBHEBY CUCTEMY, KA
bYHKLUIMHO BUXOAMTb 33 MeKi KOHCTUTYLM i NpaBa B3arani, Biabusatoun

Horok Kok

0COBMBOCTI MEHTANITETY M OYTTA Hapoay TOLLO.

3 UbOTO Aa/1eKO HEMOBHOIO NMepesiky iHTepnpeTaLiin KOHCTUTYLiOHaNi3-
MYy BWAHO, LLO CUTYyaLia, AKA CKIANaca HUHI B NiTepaTypi 3 BU3HAYEHHAM
MOro NOHATTA, HaraZlye, 3a BUC/IOBOM Cy4aCHOMO YrOPCbKOrO KOHCTUTYLL-
oHanicta A. Walo, cutyauito BigHocMH CBATOro ABryctnHa 3 borom, Konm
TOWM Ha 3anuTaHHA, XTO Takuii bor, BignoBiB: «He MoKy AaTh MOMyY BM3Ha-
YEHHs, aNe 3Halo, WO Take 6e360HMUTBO» ", CxoMKa CUTyaLlid TakoX

Oue., Hanpuknag: Mellwain C. Constitutionalism: ancient and modern. Ithaca: Commel Univ. Press,
1940. P. 21;

LWaio A. CamoorpaHuyeHve Bnactv (KpaTkuii Kypc KOHCTUTYUMOHanm3ma) / nep. ¢ ser. M.: lOpucTs,
2001. C. 24; TonoBaTuit C. BepxoBeHCTBO npasa: y 3-x KHWrax. BepxoseHcmaeo npasa: ykpaiHcoKuli docsio.
K.: ®eHikc, 2006. KH. 3. C. 1627—1628;

KpycaH A. P. Cy4acHuii yKpaiHCbKMI KOHCTUTYLioHani3m. K.: KOpiHkom IHTep, 2010. C. 73.

Mana eHuMKnoneaia eTHoaep:kaBo3HascTea. K.: leHesa, [losipa, 1996. C. 244,

CaBunH M. KoHCTUTYLiOHaNi3m i npupoaa KOHCTUTYLLT: HayKoBe BUAAHHA. Yxkropoa: flipa, 2009. C. 19, 23.
LLleBuyk C. OCHOBM KOHCTUTYL,iMHOI topucnpyaeHuii. K.: YKpaiHCbKUIA LeHTP NpaBHMYmMX cTyain, 2001,
C. 140.

leopriua A.3. TeOpPeTUKO-METOA0NOrYHI NPO6AEMU CyHaCHOTO KOHCTUTYLiOHani3my. YepHiBui: PyTa,
2002. C. 18.

Elster J. Constitutionalism in Eastern Europe: An Introduction/University of Chicago Law Review. 1996.
Ne 58. P.463; CteuoK . OcHOBM Teopii KOHCTUTYLLT | KOHCTUTYLiOHaNi3My. J1bBiB: AcTponabis, 2003. C. 64.
MpobnemMbl COBPEMEHHOM KOHCTUTYLMOHANUCTUKM: yuebHoe nocobue / nog, pea. npod. M. ®. Op3uxa
K.: OpuHkom UHTep, 2013. C.67.

LWaio A. CamoorpaHuyeHve Bnactv (KpaTkuii Kypc KOHCTUTYUMOHanM3ma) / nep. ¢ ser. M.: lOpucTs,



€ B 3ara/ibHil Teopii Npaga i3 BU3HAaYeHHAM NOHATTA NPaBa, NiATBEPAKEH-
HAM YOro € PO3MiPKOBYBaHHA 3 LbOro NPUBOAY OAHOMO 3 BiAOMMX Cydac-
HUX GpaHLY3bKMX TEOPETUKIB MpaBa M KOHCTUTyUioHanicTiB M. Beaens.
3a MOro BAaCHMM BM3HAHHAM, NiCAA TPMBAAMX PO3AYMIB BiH TaK i He 3mir
3HaMTW 0AHO3HAYHOI BiANOBIAI Ha 3anuUTaHHA «lLlo Take npaBo?», 3pew-
TOIO AiMLLIOBLIN TaKOro MOKAa30BOrO BMCHOBKY: «XO4 A MOraHO 3Hato, WO
TaKe NpaBo B CYCMiNbCTBI, AyMato, Lo A 3Hato, AKMM 61 Byno cycninbcTso
6e3 npasa»”. TIPUBANZHO Te K Came MOXKHA CKas3aTu MPO KOHCTUTYLLO-
Hanism. K cknaZHe, baraTonaaHose 1 HaratopiBHeBe ABMULLE MOTO MOKHA
iHTepnpeTyBaT NO-Pi3HOMY: AK MOAITMKO-NPABOBY iA€0Ori0, AK CyCniNb-
HO-MONITUYHUIA PYX, CNPAMOBAHMIA Ha peani3auito el iAeonorii; AK NpaKkTn-
Ky pery/itoBaHHs CycnifibHWX BiAHOCKH ToLWO

MpoTe »KoAHa 3 TaKMX iHTepnpeTaLii He CMPOMOXHa AaTW LjliCHe yABNEH-
HA NPO KOHCTUTYLLIOHANI3M K deHOMeH. ToMy 33 BCi€i BaXK/MBOCTI KOPOTKMX
onepaLiMHMX BU3HaAYeHb (HaNPUKNAL4, K HaBeAeHe BULLE KNacuyHe), Lo
XapaKTePW3YOTb CYTHICTb KOHCTUTYLLIOHAi3MY, 418 MOBHOTO PO3KPUTTA KOro
3MICTy AOLiNIbHO BUKOPUCTOBYBATH He AediHillii (TMM naye 3 NpeTeHsieto Ha
yHiBEpCanbHICTb), @ XapaKTEPUCTMKY KOHCTUTYLLIOHANi3My Yepes MOro OCHOBHI
03HaKM — eNeMeHTH, AK Le pobnaTb AeAKi NpaBO3HaBL.

Cy4yaCHUN aMepuKaHCbKWI BYeHNUI J1. TeHKiH, 30Kpema, cepes 03HaK
KOHCTUTYLiOHaNi3My BUOKPEMIIOE TaKi MOro NPpUHUMNN-CKNAAHNKN:

® TMPUHLMMN HAPOAHOrO CyBepeHIiTeTY AK OZHA 3 BU3HAYa/IbHUX LiHHOC-
TEN KOHCTWUTYLOHANI3My Ta MOro MPOroNOLIEHHA B KOHCTUTYLI AK
pe3y/1bTaT BOJIEBUABIEHHA HAapOAY;

* MPUHLMN HaNBULLOI OPUANYHOI CUAM KOHCTUTYLII, ii BU3HaAHHSA 6e3-
nocepesHbO YNHHUM, BULLMM MPaBOM, @ He MPOrPamoBUM NONITUY-
HUM OOKYMEHTOM;

* MPUHUMN 3AiINCHEHHA AepKaBHOI BNaaW Ha NiacTasi M BiaANoBiAHO
[0 KOHCTUTYLLT;

® TMPUHLMMN BU3HAYEHOTO KOHCTUTYLIEKD NPEeACTaBHULbLKOIO MpasiH-
HA, BiANOBIAA/IbHOrO Nepen HapoZOM Ha NiACTaBi 3arasbHOro BCe-
HapPOLHOTO, NepioaMYHOrO BONIEBUAB/IEHHA;

* TMPUHLMMNN BEPXOBEHCTBA NpaBa, AEeP*KaBHOro NPas/iHHA Ha AeMo-
KpaTUYHMX 3acajiax, Lo, CBOEK Yeproto, nepeabayatoTb AOTPUMAH-
HA NPUHUMNIB 0OMEeXKeHOro NpasiHHA, NOAiINY BAAAM i3 CUCTEMOIO
CTPUMYBAHb | NpOTUBaAr;

2001. C. 24.
PynaH Hop6ep. McTopuueckoe BBeaeHMe B npaBo: yuebHoe nocobue ans Bysos. M., 2005. C. 23—24.
CreutoK M. OcHOBYM Teopii KOHCTUTYLT | KOHCTUTYLiOHaNi3My. JIbBiB: AcTponabis, 2003. C. 61.
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® HaABHICTb LMBIZIBHOrO KOHTPO/IO 33 36PONHMMM CUNAMM I IHLLIMMM
BIICbKOBMMM HOPMYBAHHAMM;

® [apPaHTOBaHY KOHCTUTYLEIO HE3ANEXKHICTb CYALIB;

® HAABHICTb IHCTUTYTY CY10BOTO KOHCTUTYLIMHOTO KOHTPOJIKO AK rapaH-
TiT KOHCTUTYLLT;

® MPUHUMN BHECEHHA 3MiH A0 KOHCTUTYLIT AMWwe Ha niacTasi BU3Ha-
yeHoi Npoleaypu, Aka 3abesneudye il KOPCTKICTb | NpiopuTeT (Bepxo-
BEHCTBO) W00 iHWMX MPABOBUX AKTIB;

*  HenpunyctTumicTb 060B’A3KOBOTrO (0diLLIMHOIO) TAYMaYeHHA KOHCTK-
TYUiT NONITUYHUMKW OpPraHamm Yum NapTiaAMK;

®  MOM/IMBICTb NEBHOMO KOHCTUTYLIMHOrO MaHeBpy, AKMM A€ 3mory
BPAxXOBYBATWM KOHCTUTYLLIMHI TpaAMLii KpaiHW ONA KOHCTUTYLiOHANI-
3aUii dyHAaMEeHTaNbHUX LLIHHOCTEeMN CyCniNbCTBa;

® HaABHICTb KOHCTUTYLiMHWX rapaHTii OCHOBOMO/IOXKHMX NpPaB i CBO-
60/, IXHbOrO 3aXM1CTY Bif AEPsKaBHOI Ta iHLLIOI CBaBOAI .

Xoya 6inbliicTb NepeniyeHmx 03HaK KOHCTUTYLLIOHANI3My HEPO3PUBHO
NOoB’A3aHa 3 XapaKTePUCTUKOK NMPUPOAM 1 OCHOBHOIO 3MICTY KOHCTUTYLT
B Cy4aCHOMY il PO3YMIHHI, HE BaXKKO MOMITUTM, LLO IXHE KOPIHHA CATAE KOH-
LenTyanbHUX 3acaf, KOHCTUTYLIOHaNi3My, WO cHOPMyNtOBanU MUCAUTEN
MWHYNOTO, | AKI BiA0BPaKEHO BXKE B NEPLUMX KOHCTUTYLLIMHNX akTax XVII—
XVIII cToniTb, Npo WO BXKe MLWA0CA BULLE.

Monpwu Te, WO Ui 3acajiy KOHCTUTYLLIOHANI3MY, AK | MOro JIOKTPUHaA 3a-
ranom, GopmyBanmca B yMOBax HenibepanbHMX CyCcninbCTB — MaHiBHUX
ToAi B EBponi abCoONOTUCTCHKMX MOHAPXIYHUX PEXUMIB, BOHU TPYHTYBa-
nmca Ha nibepanbHUX ineanax: NPUPOAHMX, HEBIAYYKYBAHUX Npasax Nto-
OVHW, cnpaBeanBoCTi, cBoboAM Ta OPUAMYHOI PIBHOCTI, 0OMEKEHOro
[epKaBHOro NpaBiHHA (BNafaptoBaHHsA), HAPOAHOTO CyBEPEHITETY TOLLD,
nig, racnamm siKMX 34iMCHI0BaNM NibepanbHO-AEMOKpPaTUMYHI (ByprKyasHi)
peBontoLii. TOBTO KOHCTUTYLLIOHANI3M AK ABULLE CBOIM CTAHOB/IEHHAM 30-
H60oB’A3aHNIM Hacamnepe, igeonorii nibepaniamy, KOANCKOK sikoro byna €B-
pona. [na po3yMiHHSA KOHCTUTYLLIOHaNi3MY Lie 10oro iaeonoriyHe niarpyHTa
M€ OJlHe 3 BM3Ha4a/lbHWUX 3Ha4YeHb. BOHO Z@ae 3mory He TinbKK rnbuie
OCMUCIUTN MOTO CYTHICTb, @ 1 CYTTEBO BM/IMBAE Ha TMMOAOTItO (Knacudika-
Liit0) KOHCTUTYLLIOHAMiI3MY, 0CODAMBOCTI NPaKTUKKM MOro peanisaLii B pisHUX
KpaiHax, 30Kpema B YKpaiHi, Npo Lo NTUMeTbCA Aai.

Henkin L. New Birth of Constitutionalism: Genetic Influence and Genetic Defects. Cordozo Law Review.
1991. P. 40—41; Ame. Takox: Creytok . OCHOBM Teopii KOHCTUTYLT | KOHCTUTYLIOHaNi3My. JTbBiB: ACTpO-
nabisn, 2003. C. 63—64; KpycaH A. P. CyqacHUit yKpaiHCbKUIM KOHCTUTYLioHani3m. K.: OpiHKom IHTep,
2010. C. 62—63.

22



OTXKe, OCMUCNEHHA MOHATTA KOHCTUTYLIOHANI3MY CAif, pO3MNOYMHATH 3
YCBiAOMAEHHA iICTOPUYHO AOCTOBIPHMX MOr0 KOHUENTYabHMX OCHOB, iHaK-
e KaXkyyu, 3 JOKTPMHA/NbHOTO PiBHA. be3 Lporo nornmbneHe po3ymiHHSA
KOHCTUTYLiOHaNi3My Ta MOro BTiZIEHHA B HOPMOTBOPYY M HOPMO3aCTOCOB-
HY KOHCTUTYLiMHY NPaKTUKY KPaiHWU HEMOXKMBE.

HacTynHMMm, He MeHLl BaK/JMBUM pPiBHEM KOHCTUTYLiOHaniamy, 6es
AKOrO BiH HE MOXKe ICHYBaTW AK UinicHe ABULLLE, € MOr0 IHCTUTYLLIMHO-HOP-
MaTUBHWIN piBEHb — «NepeBeAeHHA» 3acaaHNYmMX iaen (ineanis) KOHCTU-
TyUiOHaNi3My Yy BiANOBIAHI HOPMATUBHI LOPUANYHI GOPMYNU, HE3ANEKHO
B TOro OyAyTb BOHW 30CepedKeHi B EAMHOMY KOAMDIKOBAHOMY KOHCTK-
TyuinHOMy akTi — OCHOBHOMY 3aKOHi, 4,0 YOro HUHI CXMAAETLCA BinbLLIiCTb
[epaB, UM BUKNALEH] B AEKiIbKOX HOPMATUBHO-MPABOBMX aKTax (4OKy-
MEeHTaX) KOHCTUTYLiMHOrO 3MicTy. TOBTO KOHCTUTYLLIOHANI3M, XO4 | He € no-
XiAHWUM BiZ KOHCTUTYLIT AepKaBK, AK BBAXKAIOTb AeAKI KOHCTUTYLLIOHANICTH,
npoTe HepOo3pMBHO NOB’A3aHMUI 3 Heto. KOoHCTUTYLiA — Le 060B’A3KOBUN
aTPUBYT KOHCTUTYLIIOHaNI3My. be3 Hei BiH NepeTBOPOETHCA HA MOMITUYHY
neKknapaujto abo B ninwomy pasi — y dinocodcbKkmnin cBiTOrNaa NEBHOI iHTE-
NEeKTYaNbHOT YaCTUHM CyCNiNbCTBA.

BoaHo4ac We pa3 Haros1I0CMMO, WO KOHCTUTYLLIOHA/I3M | KOHCTUTYLIA —
ABULLA HeineHTUYHI. [To-nepLue, cami NONOKEHHA KOHCTUTYLIT MOXYTb He
BIANOBIAATN BMMOraM — eleMeHTaM KOHCTUTYLIIOHaNi3My. | AK CBiAYNTb
iCTOPUYHMI [0CBIA, Taki BUNaAKKM He € piakicTio. Mo-apyre, HaBiTb y TOMy
pa3i, KoM TEKCT KOHCTUTYLT 3ara/iom BigOMBAE BUMOTM KOHCTUTYLiOHAi3-
My, Le e He yTBEePAKYE MOro aBTOMaTUYHO B KpaiHi. Tpeba, wob ui Bu-
MOTU (3@ OT)Ke, | TeKCT KOHCTUTYLT) MOCAiAOBHO 1 HEYXMbHO BTI/IIOBAAM B
MUTTA. Ha XKanb, PO30BiINKHOCTI MiXK KOHCTUTYLiIMHUMKN GOPMY/TIHOBAHHAMM
(Hopmamu) 1 peanbHOK NPaKTUKO IXHBOI peanizalii B 6araTbox KpaiHax
4aCTo TaKi pastoyi, LLO rOBOPUTU MPO iICHYBAHHA B HUX KOHCTUTYLiOHANI3MY
MOXHa abo K 3 BEIMKMMM 3acTeperKeHHAMMK, abo K y3arani He 4OBOAUTb-
ca. OTKe, NPaKTUYHKUIA, GYHKUiIMHWUIA PiBEHb KOHCTUTYLOHANI3MY YaCTO Ma€
BM3HaYa/ibHE 3HAYEHHA AN XapPaKTEPUCTMKM MOro CTaHy B TiM YW iHWIN
KpaiHi, 10 YOro Mu e NMOBEPHEMOCA.

1.1.3. [o nuTaHHA npo Tunu (Moaeni) KOHCTUTYLiOHani3my

Y cneujianizoBaHil niTepatypi Npo KOHCTUTYLLIOHA/i3M MOro 4acTo Kna-
cMbikyOTb 3a BiANOBIAHUMM TMNamK abo moaenamu. Kputepii Takoi Kna-
cuodikalii 4OCUTb Pi3HOMaHITHI: BiA, AOKTPWHANAbHUX 0COBAMBOCTEN A0
cneumdivHMX 03HaK TiEl UM iHWOI moaeni — ocobmMBOCTEN PO3NOAiny Bna-
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an 1 Gopmm fepKaBHOro NpPaBAiHHA, CTYNEHs CyBEPEHITETY NapiameHTy,
HaABHOCTI UM BiACYTHOCTI KOAMPIKOBAHOT KOHCTUTYLLT Ta CY/10BOrO KOHCTU-
TYLIMHOrO KOHTPO/O, PO CyAOBOi BAaaM B NPaBOTBOPYOCTI, 30KpeEMa B
PO3BUTKY KOHCTUTYLT, MOAENT KOHCTUTYLLIMHOI FOCTULLIT TOLWO.

BianosigHO A0 0coBAMBOCTEN AOKTPMHANBbHUX 3acaf, AesKi aBTopu
BMOKPEM/IIOKOTb, 30KpemMa, nibepanbHUi i nibepanbHO-AEMOKPATUYHWI
TUNW KOHCTUTYLIIOHaNi3My. B OCHOBI nepLworo Tmny, Ha iXH AYMKY, 3axia-
Ha TpaauMLia npasa, dyHAaMEeHTaNbHUMM LiHHOCTAMM AKOI €: CAMOLLiHHICTb
iHOVBIAA Ta MOro BiANOBIAANBHICTb 3@ CBOI Aji; NPUMHUMN HEeAO0TOPKaHO-
CTi MPWBATHOI BAACHOCTI AK OCHOBW iHAMBIAyanbHOI cBOHOAM; BiNLHOIO
PUHKY, BiZIbHOI KOHKYPEHL,i Ta PiBHMX MOXAMBOCTEN; pPO3NoAin BNagu 3
PO3BMHEHOK CUCTEMOID CTPMMYBaHb i MPOTMBAr; rapaHTOBAHICTb MpPas i
csobop NtoAMHK, PIBHICTb Ntoaer (rpomaasH) nepen, 3aKOHOM; BEPXOBEH-
CTBO NpaBa Towo.

KnacuuyHoto moaennto nibepanbHOro TNy KOHCTUTYLLIOHANI3MY 3a BKa-
3aHO0 Knacudikallieto BBaXKaoTb aMepPMKaHCbKy. O UbOro X TUMy Hasne-
KUTb TaKoXK BpuMTaHcbKa, abo BeCcTMiHCTepCcbKa Moaenb. Ha BiamiHy Bif,
amepuKaHCbKoi Mmogeni, bpuTaHCbKa BiabWBae ineto cysepeHiTeTy (Bepxo-
BEHCTBA) Nap/laMeHTy 3a 0HOYaCHOro BU3HAHHA aKTUBHOI NPaBOTBOPYOI
poni CyLOBOI BNAAM, BIACYTHICTb MUCAHOT KOHCTUTYLLT TOWLO. KOpPiHHA Tpa-
OWLIT Liei Mmoaeni carae BiKe 3ragaHoi Besnkoi xapTii BonbHocTel (1215), a
Takox MNeTuuii npas Ta binna npo npasa (1689), AkTa npo ycTpin (1700).

NibepanbHO-AEMOKPATUYHMIA TUM KOHCTUTYLIOHANI3MY, 3riZHO 3 TaKO0
Knacubikauieto, NpUTaMaHHK NepeBarKHO KpaiHamM KOHTUHEHTaNbHOI €B-
ponu. BiH rPyHTYETLCA Ha TaKMX LLIHHOCTAX, AK-OT: NoBara /HOACbKOT rifHO-
CTi, HapoAHOro cyBepeHiTeTy, AemokpaTii. OcobamBe micue y LbOMy TUMi
KOHCTUTYLiOHaNi3My 3aliMae BYEHHA Npo NpaBoBy Aeprasy (Rechtsstaat),
Ha BiAMiHY Bia KOHUenLii BepxoBeHcTBa nNpasa (Rule of law) — y nibepanb-
HOMY (aHrI0-aMmepuKaHCbKoMY) TUMi. Y mexkax nibepanbHO-AeMoKpaTUy-
HOTO TUMY KOHCTUTYLIOHANI3MY BMOKPEM/TIOIOTb TaKi Moro moaeni — dpaH-
LY3bKUIA | HIMELBbKUI KOHCTUTYL,iOHaNI3M™.

OKpim Ha3BaHWX TUNIB | MOAENEN KOHCTUTYLLIOHA/i3MY, BUOKPEMIOIOTb
e M iHWi Moro pisHOBMAM, HaNPWKAAA: ICNAMCbKUIM, NaTMHOAMEPUKAH-
CbKWUI, JaneKkocxigHWi, TpaauuiMHMi, nepexigHui KOHCTUTYLioHani3mM”™
Towo. [eAki KOHCTUTYLIOHANICTM aKUEeHTYHOTb yBary nepeBaxHO Ha ABOX

OCHOBHMX Pi3HOBMAAX KOHCTUTYLLIOHANI3MYy — 3aXxiJJHOEBPOMENCLKOMY W

[us. Hanpuknaa: CasumH M. KoHcTutyuioHanism i npupoaa KoHCTuTyLii. Y:kropog: flipa, 2009. C. 29—69.
Tam camo.
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amepurKaHcbKomy  abo X Ha TPbOX MOT0 peanbHO HasBHUX MOAENAX —
AMEPUKAHCbKIM, aHMINCLKIM (BECTMIHCTEPCHKIM) Ta €BPONENCHKIN™, AKi
3aMNpOMOHYBaNM CBOrO Yacy aMepPMKAHCbKi KOHCTUTYLIOHAANICTM. 3 LbOro
NOTIYHO BUNAMBAE, WO KpaiHa, AKAa MAE HAaMIp CTAaTU Ha LWAAX KOHCTUTYL-
OHani3My, 3 ypaxyBaHHAM KOHKPETHUX iCTOPUYHUX YMOB, TPaAMLMA TOLLO
NOBWHHA BMOpaTK A1a cebe oAHY 3 UMX mogenel. TakoxK NolmnpeHa AymKa
Npo Te, WO KOXHa NpaBOBa CUCTEMA, BUKOPUCTOBYHOYM CBITOBMIM AOCBIA,
CTBOPIOE CBOKO MOAE/Nb KOHCTUTYLOHaNi3my ™.

He 3anepeyytoum 6araTOMaHITHOCTI BUABIB KOHCTUTYLLIOHANI3MY B pi3-
HWX KpaiHaX, NPaBOBMX CIM'AX i UMBINI3aLiAX, HABPAA, YM € NiACTaBM pis-
KOro pPO3MeXyBaHHA OOKTPUHANbHWUX 3aCaj, KOHCTUTYLOHAMI3My M KOH-
CTPYtOBaAHHA Ha Ui NiacTaBi MOro BiANOBIAHMX TMNiB. KOHCTUTYLLIOHANI3M
AK OOKTPUHA Ta ABMLLE NONITUKO-NPABOBOTO KUTTA CHOPMYBABCA HA FPYHTI
nibepanbHoi ineonorii  BiANOBIAHWX T LIHHOCTEN: NOACbKOI MiAHOCTI, He-
BIZYYXKYBaHWX NPaAB NOAMHN, CNPABEAINBOCTI, OPUAMYHOI PIBHOCTI, PO3-
noAiny Bnazv, BepxXoBeHCTBa Npaga (NpaBoBoi AeprKaBu), CnpaBeaMBoOro
M HeynepearKeHOoro NpaBoCcyAAdA TOWo. Y LUbOMY MAaHi MOMITHMX BiAMiH-
HOCTel B iAeonorii, Ha AKIN I'PYHTYETbCA aMePUKAHCbKNM, aHTNINCbKWIA, EB-
ponencbkuin (GpaHLy3bKUi | HIMELLbKMIA) KOHCTUTYLLIOHANI3M, HEMAE. B ix-
Hill OCHOBI OAIHI 1 Ti }K — EBPOATNAHTMYHI NibepanbHi LHHOCTI, XO4 OKpeMi
AKLEHTU paHKyBaHHA (i CNOBiZYyBaHHA) LMX LLIHHOCTEN B aMepUKaHCbKOMY,
AHMNINCbKOMY Y1 KOHTUHEHTA/IbHO-EBPONENCHKOMY PiI3HOBMAAX KOHCTUTY-
LioHaniamy (3o0Kkpema GpaHLy3bKOMy 1 HiMeLlbKoMY) pO3CTaBAEHO NO-pi3-
HOMY, LLLO 3yMOB/IEHO ICTOPUYHUMM YMOBAMMN CTAHOBAEHHA KOHCTUTYLLIO-
Hani3my B LMX KpaiHax.

Lli akLeHTN CTOCYtOTbCA, 30Kpema, CMiBBiAHOLWEHHA NHOACHKOI MAHOCTI
M cBOOOAM MOANHM, 0OCATY MO3UTUBHUX 3000B’A3aHb AEPIKABU B 3aXMCTI
npas MIOAMHM, CTYNEHA }KOPCTKOCTI (THYYKOCTI) po3noajiny Bnaam, ocobau-
BOCTEN CY[0BOr0 KOHCTUTYLLIMHOrO KOHTPOJIO, BiAHOCKMH MiXK HallioHa/b-
HUM | Mi*XHapOoAHMM NpaBoM Towo. [poTe, No-Neplle, BKa3aHi akLEeHTU He
BMXOAATb 33 MEXi 3aCaZlHUYMX MONOXKEHDb KOHCTUTYLLIOHANI3MY, a No-Apyre,
BOHM ab0 XK NPMHAMMHI YacTMHa 3 HMX, BaraTo B YOMY 3a/1€XKaTb Bifl 3arasb-
HUX TEHAEHLIN PO3BUTKY KOHCTUTYLLIOHANI3MY Y CBiTi, TOOTO € HEe CTaTUYHM-
MW, @ ANHAMIYHUMMU.

[ue. Hanpuknag: Kpycax A. P. CyyacHWI yKpaiHCbKMI KOHCTUTYLiOHani3m. K.: FOpiHkom IHTep, 2010. C. 8.
Bopucnascbka O. M. €EBponeiicbka MOAENb KOHCTUTYLLIOHANI3MY: CUCTEMHO-AKCiONOTYHUI aHanis:
moHorpadisa. Xapkis: Mpaso, 2018. C. 10, 12—30.

Mpobaembl COBPEMEHHOM KOHCTUTYLMOHANUCTUKK. K.: KOpuHKOM MHTep, 2012. C. 66.
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Monpw Te, WO AOKTPUHANbHE (KOoHLEenTyanbHe) GOpMYBaHHA KOHCTUTY-
LioHaniamy 34iMCHIOBaNM Ha NiACTaBi eBponencbroi (3axiaHoi) TpaamLuii Ta
NPUTaMaHHMX i LiHHOCTEM, HWUHI NPOBIAHI CKNAAHWKM — LiHHOCTI KOHCTH-
TyLiOHaNi3My NOCTYNOBO HabyBatoOTb 3ara/ibHOCOLLia/IbHOrO, YHiBEpCabHO-
ro 3micty, To6T0 CTatoTb HaabaHHAM ycboro NtoacTea. [lo Toro K, Ha BiA-
MiHY BiJ, nonepeaHix iCTOPMYHMX enox, KOAM AOMiIHYBaB EBPOMNOLEHTPM3M
AK HIBUTO EAMHO NPABUIbHWUIA, MAriCTPaNbHUI LWAAX PO3BUTKY /IOACTBA M
3axiAHi LiHHOCTI HAaB'A3YBaM iHLWMM HapoAam, 0COHMBO KOAMLLHIM KONO-
HifgMm, Yepes TMCK abo M NPAMUIA NPUMYC, HUHI EBPOMOLIEHTPU3M AK ABULLE
BiAXOAUTb Y MUHYe. MoTpeby B ypaxyBaHHI LMBINi3aLIMHKX, NpaBocCimen-
HMX | HalLiOHaNbHMX 0COBAMBOCTEN i, IK NK1caB J1. TeHKiH, «MeBHOro KOHCTU-
TYLIMHOTO MaHeBpy» A8 IXHbOro 3abe3neyeHHsa HWHI 3a3BMYall BU3HAOTb
He Ti/IbKM B Teopii, a 1 A0TPUMYIOTbCA Ha NPaKTUL,.

BoaHouac y cBiTi aeaani binblie yCBiAOMAIOWOTL, WO 3a BCiEl pisHOMa-
HITHOCTI KyNbTYp, TPAAMLIiMA, NONITUYHMX | NPAaBOBUX CUCTEM OKPEMMX Kpa-
iH, perioHiB i KOHTUHEHTIB, AKa, 6e3nepeyHo, 3bepiraTMmeTbCa 1M Hadani,
ANA nofonaHHA rMmobanbHUX NPOBAEM i BUKAMKIB, WO 3'ABUAMUCA NPOTATOM
OCTaHHIX AecATUNITb, NOTPIOEH NEBHWI KOHCEHCYC WoA0 6a30BMX yHiBep-
CaNbHMX LJHHOCTEMN, LLO 3PELITO 3HAaXOAMTb CBOE BiAOWUTTA B CMiNbHUX
KOHUENTyanbHMX Niaxoaax i Hanpsamax (cdepax), NpUHUMNAX M IHCTUTYTax
KOHCTUTYLIOHaNi3my.

AK CBIAYMTb MpaKTMKa BaraTbox KpaiH (He nulie eBponencbKMx i nis-
HiYHOAMEPUKAHCbKMX), Y KOHCTUTYLIMHOMY peryntoBaHHi (Ha iHCTUTYLiN-
HOMY W HOpPMaTMBHOMY piBHAX) BiAOyBalOTbCA MPOLECK B3AaEMOBM/IMBY,
CBOEPIAHOI KOHBEPTreHL|i, TO6TO 36/IMKEeHHA KOHCTUTYLiIMHMX 3acal, chep
Pery/ltoBaHHsA M iHCTUTYTIB Ta iXHbOrO BTIIEHHS B KOHCTUTYLLIAX, iHLWWX KOH-
CTUTYLIMHO-NPABOBMX aKTax. 3 0AHOro HOKY, Y TEKCTU KOHCTUTYLM Binb-
LWOCTi /1epKaB CBITY NPOHMKAOTb LHHOCTI, TPAAMLIMHO NPUTAMaHHI KOH-
CTUTYLIAM KpaiH 3axoay: NONOXEHHA NPo Npasa NtoANHKM, PO3NOAIN BAaAM,
3acobu 1 cnocobu ii obmerkeHHs ToLLO.

HaBiTb y cakpanizaoBaHUX MyCy/IbMaHCbKMX KpaiHax 3 IXHIMM peniriiHm-
MW MPABOBMMM CUCTEMAMM, A€ NO3ULji icnamy TpaguuiiHO AOMiHYBann
B OpraHisau,ii cycnifibHOro, 3o0Kpema MoAiTUYHOIO XUTTA, HWUHI cnocTepira-
0TbCA MPOLLECH Cerynapu3aLii’, 30Kkpema 1 yepes ynpoBadKeHHA B Ha-
LiOHaNbHI KOHCTUTYL,T LiHHOCTEN KOHCTUTYLOHANi3MY, TPAHCNIaHTOBAHMX
30e0inbloro 3 EBPONENChKMX KOHCTUTYLIN. | XO4 BiIHOCUHM MiXK NPUHLM-

Constitutionalism in Islamic Countries: between Upheaval and Continuity. Oxford Scholarship Online: April
2015.D0i!10.1093/acprof:0s0bl/9780199759660.001.0001. Groter, Rodert.Introduction.p — Ozbudunc.
Secularism in Islamic Countries/
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NaMu KOHCTUTYLiOHaNi3My 11 iCNaMOM, 30KpeMa WapiaToM, 3a/MLIatoTbCA
[0BONI CKNAAHWMUK, aHTArOHI3M MK HUMMK NOCTYNOBO BIAXOAUTb Y MUHY-
Nle, NOCTynatumMcb MicLem B3aeEMOZAOMOBHIOBAHOCTI (complementarity)
OAMH OAHOrO". IHTEHCMBHICTL | CTyMiHb MOCAIAOBHOCTI LMX MPOLECIB
Y Pi3HMX MyCy/NIbMaHCbKMX KpaiHax CyTTEBO BiApi3HAOTbCA. B oaHMX (Ha-
npuknaa, B lpaHi, MakunctaHi) icham (WapiaT) NPOAOBKYE AOCUTb aKTUBHO
BMN/MBATK AK Ha TEKCTM HaLLiOHA/bHUX KOHCTUTYLIM, TaK i Ha NPAKTUKY ix-
HbOTO 3aCTOCYBaHHSA; B iHWMWX (Hanpukaaa, y Hirepii) nomiTHe nparHeHHs
[0 BinoKpemMeHHs penirii Bia, AeprKaBu 1 0OMeKeHHs 3aCTOCyBaHHA Wapi-
aTy KOHCTUTYLI€E ™, WO, OYEBMAHO, 3HAYHOK MIPOKD MONKHA MOACHUTK
«NONIKOHMECIMHICTION Ujei KpaiHK; y Le iHWKX (HanpuKknag, y TypedydmHi)
MOXHa CNOCTepiraTm 4eMOHCTPATMBHI BUABM CYMICHOCTI ichamy, AeMOKpa-
Tii Ta cekynapuamy” .

Jenani yacTille B KOHCTUTYLAX MYCY/IbMaHCbKMX (iCnamCbKmx) KpaiH
3aKPINIOOTb MOJIOXKEHHA, NPUCBAYEHI NPaBam JOAMHU, MICLKO MiXHa-
POAHMX AOTOBOPIB NPO MpaBa ItOANHM B HaL,iOHA/IbHI NPaBOBIN CUCTEM,
NPUHLMNY PO3NoAiay Baaan  ~, iIHCTUTYTY CYA0BOro KOHTPO/O 3a A0TPK-
MaHHAM KOHCTUTYLIT (KOHCTUTYLiMHOrO KoHTpoto)™™ Touwo. KoHCTUTYLn
ermnty 2014 poKy, HanpuMKNa4, Xod i NiATBEPAXKYE BIPHICTb NPUHLMNAM
wapiaty (Mpeambyna, ctatti 1, 2, 3), NpoTe 3aKPINItOE HN3KY NONOKEHD,
AKi 6e33anepeyHo Hanexatb A0 HagbaHb KOHCTUTYLOHAN3My: cyBepe-
HITET HaNEeXMTb NINLLIE HAaPOAOBI, AKWI € AXKEPeNOM BAaLM, OXOPOHAE Ha-
LiOHANbHY €AHICTb, OCHOBAHY Ha MPWHLMMNAX PiBHOCTI, CNpPaBeaMBOCTI
PIBHUX MOX/IMBOCTEN rpomagaH (cTatta 4 KoHcTuTyuii ErmnTy); NoAiTuYHy
M NapTiiHy BaraToOMaHITHICTb, MUPHY Nepeaady BAaau, po3noain i banaHc
BAaAM, il NiA3BITHICTL HAPOAOBI, NoBarM A0 npas i ceoboa, NOAMHM (CTaT-
Ta 5 KoHcTuTyuii €rvnTy) Towo. LIIHHOCTI KOHCTUTYLiOHaNi3My NOCTynoBo
NPOHWMKAIOTb TAKOXK B IHLWI KPATHKW, 30KPEeMa Ti, WO 33 NOWMPEHOLO KAacK-
dikalieto noci 3apaxoByHOTb /10 «COLLiaNICTUYHMX», AKI 3a3BMYAl BBAXKAIOTb
HECYMICHMMM 3 KOHCTUTYLLIOHAI3MOM.

Y po3BuTKY Knutaicekoi HapoaHoi Pecnybnikmn Ta ii npaBoBoi cuctemm,
Hanpuknaza, nicna 1978 poky NOMITHO O4eBUAHMIA BiAXiA, Bia npaBoBoOi c1c-
TEMU PASAHCHKOTO 3pa3Ka Ta iXHA CYTTEBA MOAEePHI3aLia i «BeCcTepHi3auiay».
Lle TaKoX BUABNAETHCA B CNPUMHATTI CUCTEMM Cy4aCHMX NPUHUMNIB NPaBa,
30KpPEMa O/IHOrO 3 OCHOBHMX — MPUHLMIMY BEPXOBEHCTBA NPaBa, AKWI Ku-

Ibid. P. 77—88.
" Ibid. P. 147—200.
" lbid. P. 135—146.
" lbid. P. 321—470.
***** Ibid. P. 221—320.
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TalCbKOO MOBOIO MepeaatoTb TEPMiHAMM «ba YKM» 1 «idaukmnryo», Lo
Bnepue 6yno 3akpinaeHo B TekcTi cT. 5 KoHctutyuii KHP 1982-ro B peaak-
uii 1999 pokry”. CyTTEBO 3MIHMNACA TAKOM HU3KA IHLWIMX MPUHLMMIB Y
nybniyHo-npasosit cdepi KHP. | xou iXHii 3MiCT He € LiIKOM iAeHTUUHWIA
i3 3aXiAHMMM aHANOraMM, MAE KKUTAMCbKY cneumndiky», He nomivyati umx
3ara/sibHOUMBINI3ALIMHNX TEHAEHLIM KOHCTUTYLiOHAI3MY HE MOKHa.

MownpeHHA KOHCTUTYLIOHANI3MY Ha iHWI UKMBINi3aLii Ta HapoaM € Ha-
CNIZAKOM PO3WKMPEHHA AIaNory MiXK pPisHUMMK KpaTHaMM, IXHIMKU NONITUYHMN-
MU 1 NPAaBOBUMM CUCTEMAMK, 30KpeMa y cdepi ocHOB NobyaoBK cycninb-
CTBa M AigpyKaBK, BU3HAHHA 1 rapaHTyBaHHA NpaB Ta cBOHOA NHOAMHM TOLLO.
Lum npouecam cnpuatoTb Taki YMHHUKK AK-OT: rnobanizauiiHi i1 iHTerpa-
LiMHi TpaHcdopmalii, o BiabyBaloTbCA B Cy4aCHOMY CBITi; PO3LUMPEHHS
iHbOpPMaLLMHIMX KaHaNiB CNiNIKyBaHHA, BNAWB MiXKHapoAHOro npaga, 0co-
6/1MBO MiXKHAaPOAHO-NPABOBUX JOKYMEHTIB y cdhepi Npas NOAMHW, AeMO-
KpaTii, 3abe3neyeHHA BEPXOBEHCTBA NPaBa; PilleHHA HaliOHAAbHWX CYAiB,
AKI Aefani aKTUBHILLE 3BePTaloTbCA A0 A0CBIAY MIXHAPOAHMX CyAiB Ta Cy-
[iB IHWMX AepaB Nif vYac po3rnany TakmMx cnpas TOLLO.

3 iHWOro BOKY, Y KOHCTUTYLiAX 3axiAHWX KpaiH Aeaani vacTiwe 3'aBns-
OTbCA MOOMKEHHS, XapaKTePHi ANA KOHCTUTYLIM iHWWX NPaBOBKUX Cimel:
NPUHLMMAN COLiaNbHOT CONIAAPHOCTI 1 couia/ibHOT CnpaBeaMBOCTI B PO3-
noAiNeHHi couljanbHUX 6nar, NOeAHaHHA iHAMBIAYaNbHUX (TPaAMULIMHUX
[Ns 3axofy) iHTepeciB 3 KONEKTUBHUMM, NYDAIUHUMUM, eNeMEHTU PEry/to-
BaHHA PUHKOBOT EKOHOMIKM TOWLO. O4HOYACHO LLIHHOCTI KOHCTUTYLiOHaNI3-
My 3HAYHOIO MipOt0 BTPaYatoTb CBOE BMXiAHe (NepBUHHE) nibepanbHe 3a-
HapBaeHHA. 30BCiM He TOMY, WO «/1ibepaniam HUHI BMUPAEY, IK BBAXKatOTb
[esAKi ajadi pocitcbKoi KyasTypr™™, a TOMY, LLLO iA€0N0rYHI BUTOKM Npas /ito-
OMHK, cBOHOAM, IEMOKPaATIi Ta BEPXOBEHCTBA NpaBa NnepecTaroTb byTn BU-
3HaYyaIbHMMM B Cy4acHOMY CBIiTi. BoHW Aenani 6inblie HabyBatoTb XxapaKTe-
py 3arasibHONOACBKMX LLIHHOCTEN, HE3aNEXKHMX BiA, CNOBIAYBaHOI iaeonorii.

Odenani NOMITHIWMM CcTae 36AMKeHHA chep KOHCTUTYLiIMHOIO perynto-
BaHHSA, MOro NPUHLMNMIB M IHCTUTYTIB, MOHATIMHOrO anapary. Y pe3yabrari
KOHCTUTYLT Pi3HMX KPaTH CBITY CTaloTb AeAai CXoXiluMmn (oaHopiaHMMN)
AK 33 OCHOBHWMMK NPUHLMNAMWM 1 CTPYKTYPOLO, TaK i, MeBHOI Mipoto, 3a
CBOIM 3MiCTOM. Y Cy4aCHOMY CBiTi Mali»Ke HEMAE TEKCTIB KOHCTUTYLiN, siKi 6
NOBHICTIO HEXTYBaW HaAbAHHAMM NHOACTBA Y rany3i KOHCTUTYLIOHANI3MY.

YaH BiH JliHb. MpuHumMnm npasa Kutalicbkoi HapoaHoi Pecnybnikv: asToped. AMC. KaHA,. lopua. Hayk.
CneuianbHictb 12.00.01. Ogeca, 2017. C. 4. 8, 9—10.
laseta «[leHb». 21—22 BepecHA 2018 p.
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Llboro 3a3Bmyaii He HaBaXyOTbCA POOUTU HaBITb AMKTATOPCLKI PEXMMM 3a-
pagy CTBOPEHHSA BUAMMOCTI CBOET pecrnekTabenbHOCTi.

LinkoBuTe irHopyBaHHA 3400YTKIB MOACbKOI LMBINI3aLIl B ranysi KOH-
CTUTYLLIOHANI3My HEMWHYYE CIPUYNHUTD I30NALLIKD TAKUX PEXKUMIB, a 3peLu-
TOt0, IXHE MoNiTUYHE BaHKPYTCTBO. TOMY XapaKTEPHOK PUCOD CyYaCHMX
ABTOPUTAPHUX PEXKMMIB € HE TaK HAABHICTb BIABEPTO aHTUAEMOKPATUYHMX
KOHCTUTYLiM (@ TOYHile TXHiX TEKCTIB), AK iXHA GIKTUMBHICTb, TOBTO CyTTEBI
PO36iXKHOCTI MiK NPOroNOWEHNUMM B KOHCTUTYLLIT NONOKEHHAMM 1 peanb-
HOO NMPAKTUKOO iXHbOI peanisalLlii.

OTKe, MOXKHa CTBEPAMKYBATH, WO Ha AOKTPUHANbHOMY PiBHI, AKMI Npo-
[NOBXKYE €BO/OLLIOHYBATK, HAMOBHIOKYMCH CRIIBHUMMW KOHCTUTYLIMHUMM
3000yTKaMK Pi3HUX KpaiH, Ta IHCTUTYLIMHOMY, HOPMATUBHO-KOHCTUTYLLIM-
HOMY PiBHi MaricTpa/ibHUI WAAX PO3BUTKY KOHCTUTYLLIOHANI3MY AK i /itoa-
CTBa 3arasiom, MPOCTEXYETbCA AOBOJI YiTKO. 3 OrNAAY Ha L, 3anepeyvyBaTh
TEHAEHLjO A0 MOro yHiBepcanisalii HaBpaa YuM € NiACTaBm.

YHiBepcanisauis chep, 3acag, iHCTUTYTIB KOHCTUTYLLIMHOIO perystoBaH-
Hs, 3BiCHO, He Bee A0 iXHbOT MOBHOI yHidiKaLLii. Y TeKCTax KOHCTUTYLM yCiX
KpaiH, 6e3CcyMHIBHO, € CBOI «pOA3UHKM», NOB’'A3aHi 3 iCTOpiEt0 AeprKaBo-
TBOPEHHSA, HALLIOHAbHUMM TPAAULIAMMN N LLIHHOCTAMMK TOLO, AKi BCE XK He
MOXKHa BBaXaTW BU3Ha4vanbHUMU. LLlyKaTK, HaBiTb 3 6H1aropoAHOI METOO,
BNACHWUM YHIKAIbHUM LNAX KOHCTUTYLLIMHOIO PO3BUTKY, 40 YOro iHKO/IM 3a-
KAMKAOTb AeAKi BiTYM3HAHI NONITMKN, B ymoBax robanizauinHmx Ta iHTe-
rpaLiMHUX NPOLEciB, AKi CTaloTb Aedani MOMITHILLMMM B Cy4aCHOMY CBITi,
Le Waax [0 TOro X i301AUIOHI3MY, SKMIN 3pEeLITO CMPUYUHUTL KaTacTpo-
bivHi ons nepskaBM HACNiAKM.

Habarato cknagHiwa pid 3 NPakTUYHUM, QYHKLiOHabHUM PiBHEM KOH-
CTUTYLiOHaNI3My. AK 3aCBiAYyE KOHCTUTYLIMHWIA A0CBiA BiNbWOCTI KpaiH,
iaeann M NPUHUMOW KOHCTUTYLIOHANi3MY, AK i BIANOBIAHI KOHCTUTYLIMHI
NONIOXKEHHA, HAaKNaAatoTbCA Ha KOHKPETHWUI COLianbHUI IPYHT TiET YnM iH-
Lo KpaiHK, NpaBoBOI ciM'i Ta LMBINI3aL|ii, «3aHYPIOIOTLCAY B IXHE NTMOUHHE
cepenoBuLLe: iCTOPUYHI TpaamLii, 0cOBAMBOCTI NPaBOBMX CUCTEM, NPABO-
CBiJIOMOCTIi, NPaBOBOI Ky/NbTypM M MEHTaNITeTy Hapoay, CTUAO NPaBOBO-
rO MUCNEHHA TOLLO.

CBIiTOBMI AOCBIA NEPEKOHIMBO CBIAYMTD, WO e NPaKTUYHMIA QYHKL-
OHaNbHWUI 3pi3 KOHCTUTYLiOHaNI3My (6e3 SKOro Moro yaBUTU HEMOXK/IMBO)
Habarato KOHCEePBATMBHILLWI, AKLWO NOPIBHATM 3 iAefAMMU 1 NPUHUMNAMM
KOHCTUTYLiOHANI3My, TEKCTaMM KOHCTUTYUA Ta IHWKUX KOHCTUTYLIMHMX
HOPMATMBHO-NPaBOBMX aKTiB. LUBMAKNX 3MiH Ha UbOMY PiBHI KOHCTUTYLL-
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OHani3amy o4ikyBaTV He goBoauTbcA. CyTTeBI ocobnmBocTi TyT 36epiraTu-
MYTbCSl HE Ti/IbKM B HAaMOAMKYIN, @ 11y BiaAaneHil icTopuYHii nepcneKkTusi.
YHiBepcanbHi LIIHHOCTI, NPUHLMNK 1 IHCTUTYTK, AKi Aeaani yacTille Biaobpa-
YaKTbCA B KOHCTUTYLIAX KPaiH, NPABOBi CUCTEMM AKMX HaNeXaTb A0 Pi3HUX
MPaBOBMX CIMEN, Ha MPAKTUL,i YaCTO MiAAAKTHCA CYTTEBOMY KOPEryBaHHIO
BiZINOBIAHO A0 NPUTAMAHHMX Til UM iHLLI NPABOBIM CiM’i TPAANLIMHWX AsKepen
npasa, NPaBOBMX IHCTUTYTIB, CTU/HO NPABOBOrO MUCNEHHA Ta IHLWNX 0c0BAMBOC-
Tel. He € BUHATKOM HaBiTb OZ1Ha 3 HAaNbI/IbLL «BECTEPHI30BAHMX» KOHCTUTYLIM
nanekocxiaHoi npaBoBoi cim’i (KpaiH Janekoro Cxoay) — KoHcTUTyujia AnoHii
(o, A0 pevi, He AMBHO, OCKINbKK Ti pO3pP0BAAAK 11 yXBaNOBAM Mia, 3HAYHUM
nonitmyHmm Bnamnsom CLLA). Ha npakTuuj it NONOMKEHHS, AK | NONOMKEHHS IHLLNX
HOPMAaTMBHMX aKTiB, NiAAAt0Tb CYTTEBIN «AMOHI3aLji», TOBTO «NPOMNYCKatoTb»
Kpi3b NPM3MYy XapaKTepHUX ANOHCbLKIM NpaBoBii cucTeMI (AK i KMTaAMCbKIN)
TpaauLii KoHbyuiaHcTBa. TMM NMOMITHILLE Taka NpaKkTMYHa TpaHchopmallis
KOHCTUTYLLIMHWX MONOXKEHb BUABNAETLCA B KpaiHax, MPaBoOBi CUCTEMMN AKMX
HanexaTb 40 PenirimHKx Ta TpaaMUiMHUX NPaBoBMX cimen. [ig Yac 3acTocy-
BaHHA TaKMX NOMOXKeEHb (HaBiTb 338 YMOBM iXHbOI 30BHILLIHbOI HEBIAPI3HEHHOCTI
Bi/1 EBPOMNENCHKMX) BOHM NPUCTOCOBYIOTHCA A0 PENITNIMHMX KaHOHIB | TpaaMLLIN,
TO6TO BiAOYBAETHCA iXHA «iCNami3aLLifay, «iHAYCU3aLIA», KO3BUYAEHHA» TOLLO.
BiaTak HanpoLwyeTbCA BUCHOBOK: KPUTEPIT BUOKPEMIEHHA BIAMNOBIAHMX
Pi3HOBW/LIB KOHCTUTYLLIOHAI3MY CANiA, LIYKATK NePEBAXKHO He Ha AIOKTPUHANb-
HOMY PiBHi 1 HaBiTb HE Ha PIBHI 3aKPINJIeHHA MOro OCHOBOMOOXKHMX 3acad,y
KOHCTUTYLiSAX (OKPiM XiBa Lo KOHCTUTYLI MyCybMaHCbKMUX KpaiH), a Hacam-
nepes Ha piBHI PyHKLiOHaAbHOMY. Came Ha LUbOMY PiBHI MOMKHA, 04eBUAHO,
BMOKPEM/IIOBATY HE TiZIbKM aMePUKAHCbKMIA, BPUTAHCbKMA, KOHTUHEHTA b-
HO-EBPOMNENCLKNIN (PPAHLY3bKUA YN HIMELIbKMIA) KOHCTUTYLLIOHANI3M, a 1
HaraTo iHWMX MOro Pi3HOBUAIB: CKAaHAMHABCbKMIA, NiBAEHHOAMEPUKAHCHKNN,
AMNOHCbKNI, iIHAYCbKNI, iCNaMCbKII, iyAeNCbKMIA, adpUKaHCbKIMI TOLLO.

YTiM, Y LibOMY pa3i nAeTbCa WBKUALLE He TaK NPO MOAENi KOHCTUTYLiOHa-
Ni3MY AIK Takoro™, AK Npo 0COBANBOCTI MPABOBMX CIMEN | NPaBOBMX CUCTEM, B

.

Xo4 TepMIHOM «MOAEeNb KOHCTUTYLLIOHANI3My» iHKOIM ONepyroTb TaKOXK Yy 3apybixKHil niTepaTypi, BuU-
KOPWUCTOBYBATM MOTro cnif, f0BO/T 06epexkHO.[NA LUbOro € Kifibka NpuymH. Mo-nepLue, MoAeNtoBaHHA
6yLb-AKMX COLiaNbHUX, 30KPEMA KOHCTUTYLLIMHWUX ABULY | NpoLeciB — piv HaZA3BMYAMHO CKNAAHA, a
Yacom i NPocTo He3gjlicHeHHa. Lie 3ymoBneHo:

- 6araTodaKToOpHicTio, 6araToBUMIPHICTIO LiMX ABWLL | NPOLLECiB, BEINMKMM BMNIIMBOM Ha HUX CY6’EKTUBHOTO
YMHHMKA, AKUIA 3yMOBJIIOE IXHIO CTOXACTUYHICTb, TOBTO BipOrigHiCTb, BUNAAKOBICTb;

- CKNIAAHICTIO KiJIbKICHOrO ONMUCYBaHHA COLialbHUX ABULL | NpOLLeCiB, 6€3 AKOro HUHI YABUTU MOLENIOBAHHSA
BAXXKO, @ TAKOX iIXHIM BUCOKMM AUHAMI3MOM, AKUI HE MOXKe KYNOBUTU» KOAHA MOAENb.

Mo-apyre, y npoLeci MofentoBaHHA KOHCTUTYLLIMHUX, AK i coLianbHMUX 3aranom, ABULY i npoLecis no-
TpiBHO PO3B’A3aTV HU3KY NOCNIJOBHUX 3aBAaHb: BUSHAYEHHSA METU 1 KOHKPETHOTO NEPeniKy NMUTaHb,
Lo noTpebytoTb Po3B’A3aHHA; NepeBefeHHA AKICHUX KOHCTUTYLiMHWX 0coBMBOCTEN KpaiHu B KinbKicHe
IXHE BUPAXKEHHS; 3BOPOTHE NepeBefieHH KiIbKICHUX MOKa3HMKIB NicasA IXHbOTo onpaLoBaHHA (6axaHo
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AKMX BiH GYHKLIOHYE. IHaKLLIE KarKy4M, «HaLliOHaIbHWIA KOHCTUTYLLIOHANI3M» AK
ABMLLLE 3HAYHOO MiPOIO GOPMYETLCA NifL BNAMBOM 0COBAMBOCTEN HallioHa b-
HOI NPaBOBOI CUCTEMM I NPaBOBOI CiM’T, 10 AKOT BOHA HaNeXWTb. IXHA icTopia
carae HabaraTo MMBLLNX NAACTIB NoNepeaHix enox, AKLLLO NOPIBHATM 3 ICTOPIED
KOHCTUTYLIOHaNI3MYy. 3 BpaxyBaHHAM LIMX 3aCTEPEXEHb CiA, pO3INALATH TaKOXK
0COBANBOCTI BITYM3HAHOIO YKPAIHCbKOrO KOHCTUTYLLIOHANMI3MY.

1.1.4. TeHe3uc yKpPAiHCbKOro KOHCTUTYLiOHaNi3my Ta iioro
CYYaCHMUM CTaH

Y BITUM3HAHIN NiTepaTypi 3 KOHCTUTYLOHANICTUKM iHKOAM MOMXHa Ha-
TPanuUTK Ha TBEPAXKEHHA NPO Te, WO B NPOLLECi CTAHOB/IEHHA HOBOIO KOH-
CTUTYLiMHOro nagy (0cobanMBo Ha NOYATKOBUX MOro eTanax) B YKpaiHCbKMiA
«NPaBOBUN IPYHT» BYNO «nepecaayKeHo» iael M iHCTUTYTK 3 YyXKoi colianb-
HO-NONITUYHOI Ta NPABOBOI PEAIbHOCTI «3aXiZAHOTO KOHCTUTYLLIOHANI3MY».
MpoTe icTopunyHi GakT cBig4aTh NPo iHWe. CTaHOB/IEHHA KOHCTUTYLOHa-
Niamy B YKpaiHi mae 6araToBiKOBY CKaZHY M cynepedinBy icTopito, Ha Waa-
Xy AKOT OyNn AK Nepioam 3N1eTiB, TaK i NafiHb. [CTopiA BITYN3HAHOIO KOHCTU-
TYLIOHANI3My NOYMHAETLCA He 3i 3400yTTAM HEe3aneXHOCTi 1 HaBiTb He 3
nepioay letbmaHLmHK (cepeamHa XVII — kiHeub XVIII cToniTh), 9K iHKOMM
NULWYTb Y HayKOBIl NiTepaTypi. KopiHHA KOHCTUTYLLiOHaNi3My B YKpaiHi (Bi-
TYM3HAHOTO KOHCTUTYLiOHaNi3aMy) HabaraTo rmnblie, BOHO CArae Lie 4Yacis
Pyci (YkpaiHu Pycu). MesHi iaei, cniB3ByyHi 3 ineamMm KOHCTUTYLOHaNI3Mmy,
MOKHa MOMITUTK B «PycCbKili NpaBai», Tak 3BaHMX BiYeBMX AOroBOpax —
YyroAax KHA3iB 3 HAPOAOM, a TaKOX Yy MiXXHapoaHux aorosopax Pyci. Jeuio
nisHilwe — 3a JINTOBCbKO-PyCcbKOi 1061 BOHM PO3BUHYANCA B JIUTOBCHKMX
CTaTyTax i AEAKMX IHWMX HOPMATUBHMX aKTax, AKi 3a 6araTbMa CBOIMW 03Ha-
KaMM KOpPecnoHayBaan 3 PO3BUTKOM iAei KOHCTUTYLLIOHaNi3My B EBPOMI.

BarknmBe 3HaueHHA A5 PO3BUTKY B YKPaiHi KOHCTUTYLIMHUX igen maim
aKTU nepioay HauioHanbHO-BM3BO/IbHOI BiliHW YKPATHCLKOrO HapoAy nig,
NpPoOBOAOM reTbMaHa boraaHa XmenbHWUbKOro: 360piBCbKMI  A0roBip
1649 p., bepesHesi cTaTTi (abo ix We HasBMBanW MepeacnaBCbKUM A0ro-
BopoM) boraaHa XmenbHULUbKOro 1654 p., a Takox MaaaLbKMi TpakTaT IBa-

€/1eKTPOHHOT0) Ha MOBY LIMX AIBULL, | NPOLLECiB TOLLO. 3p06UTH Lie Le Baxkye. PopmaniayBaTu i SMogento-
BaTW A0CBIZ, BONETBOPUMIA NOLIYK i HABITb IHTYILilO «MOAeNtoBaNbHUKA» HEMOXKANBO. 3 OrNady Ha Le,
BAYXKO He MOroAMTUCA 3 AYMKOIO BilOMOro amepuKaHCbKoro dinocoda i npaBosHasua ®. Maeka, AKKN,
KPUTUKYIOUM KOHLENLLiK0 «KOHCTPYKTUBHOrO paujioHaniamy» K. Monnepa, 3a3Hayas, WO HEMOXINBO
06/1aLWTYyBaTV CYCNiNbCTBO Ha MAaHOBIN OCHOBI 6€3 Toro, Wob He 06MEXWUTH MOro MOXK/IMBOCTI 3aCTO-
COBYBATM KOPUCHI 3HaHHA. (Oue: Cammurynud B. K. Npaso u Henpaso. focydapcmao u npago. 2002.
Ne 3. C. 5—8; degopeHKo B. A. CrcTema KOHCTUTYLiMHOrO Npasa YKpaiHW AK CKNAgHWK KNAaCUYHOTO
KOHCTUTYLoHaniamy. KoHcmumyuyis i KoHcmumyyioHaniam: subipkosi npobaemu: 36ipHUK HayKOBUX
npaup. K.: «KynpiaHosa», 2007. C. 63).
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Ha Buroscbkoro 1658 p. i AeAKi iHWI « 40roOBipHI» aKTX Mi3HIWKMX POKIB. YCi
BOHM BiNbLIOK YN MEHLIOK MIpPO0 3akNafanu OCHoBM NobyaoBM Aemo-
KPaTUYHOI AeprKaBKM Ha TepeHax YKpaiHu T1X Yacis.

OpaHak ocobnmBe micle cepes, BITYM3HAHMX AOKYMEHTIB KOHCTUTYLLIM-
Horo 3micty XVII—XVIII cToniTe 3aimae «1paBoBMi YyKNAA Ta KOHCTUTYUII
BIAHOCHO NpaB i BOAbHOCTEN Bilicbka 3amop0o3bKOro, yKAaAeHoro Mix Ac-
HOBEbMOXHMM NaHom Muamvnom OpAMKOM — HOBOOBOPAHWM reTbMaHOM
Biicbka 3amopo3bKOro i reHepasbHOK CTapWMHOK, MOAKOBHUKAMM, a PiB-
HO K i camuMMm BilicbKom 3anopo3bKMM, CXBaeHi 0boMa CTOPOHaMM i CKpi-
NNeHi HaMACHIWMM [eTbMaHOM Ha BiIbHMX BMOOPAX yPOUMCTOK NPUCATOLD
poKy boxoro 1710 KBiTHA n’AToro AHA y beHaepax». Y WWPOKKiA obir uen
[OKYMeHT yBifwoB Ak «KoHcTuTyuis Muamna Opavka 1710 poky» (MeHLW
nowmnpeHa Moro Ha3ea — «beHaepcbKa KOHCTUTYLiA 1710 poKy»).

X0u4 3a CBOED MPUPOAOIO 1 3MICTOM il HEe MOXHa De33acTeperkHO Has-
BaTW KOHCTUTYLIIEID B CY4aCHOMY PO3YMiHHI, HM3Ka iAen i N0N0XKeHb Lboro
OOKYMEHTA LiZIKOM BIANOBIAAE, @ B AEAKMX AaCMNEKTaX HaBiTb BUMepeaKae
€BPONENCbKY KOHCTUTYLiMHO-NPaBOBY AyMKy Tiel 406K, 3a cnroBamu Bifo-
MOTO YKpaiHCbKOro icTopuka OImutpa JopolleHka «lpaBoBui yKnag Ta
KOHCTUTYL,I... 1710 poKy» «NepenHATo ay»e nibepanbHUM i AeMOoKpaThy-
HUM OyXOMY», WO CTaBWUTb MOr0 «B PAAM HaMKpaLLMX Nam’aTOK NOAITUYHOI
LYMKM TOTO 4acy B Ui Esponi»”. | ue HeanBHO, aaxe «IpaBoBUit yKaaa
Ta KOHCTUTYLi...» TOTyBasa BMCOKOOCBIYEHA, 3 LUMPOKMM EBPOMENCHKUM
CBITOMAAOM efliTa TOro4acHOro yKpaiHCbKoro cycninbctsa — [Muamn Op-
JIMK i MOro CNOABUMKHUKN-OAHOAYMLL, — sKi, 6e3CYyMHIBHO, He TifibKK Bynu
03HaMoMEHi, a 1 TBOPYO OCMMUCAWAN A YCMiLHO 3aCTOCYBa/M 3 MPUCTOCY-
BaHHAM 10 YKPAiHCbKMX peanil iaerHi HaabaHHA EBPOMNENCHKOTO, a TaKOXK
BITYM3HAHOIO KOHCTUTYLIOHANI3MY, IO HabyBaB PO3BUTKY.

Cepen, HaMBaXAMBILLIMX NONOXKEHb «[1paBOBOro ykaagy...», AKi BM3Ha-
Yanu 3acagm nobyaoBu M QYHKLIOHYBaHHSA AepskaBHOI Bnaau B YKpai-
Hi, cnig Ha3BaTu:

* MOAiIN BNaay MixK reTbMaHOM fAK 1aBoto Ypaay (BMKoHaBYOi Baam),
leHepanbHoOtO Pagoto Ak Npoobpasom 3araibHOAEPKABHOIO Npea-
CTaBHMLLbKOrO OpraHy 3 3aKOHOAaBYMMM NOBHOBAXXEHHAMM 1 eHe-
pasibHUM CYyA0M Ta CyAamMu, WO 34iMCHIOTb CYA04MHCTBO;

e obOMexeHHs Bnaau fetbMaHa lfeHepanbHoto Pagoto Ta leHepanbHUM
Cyaom;

[opoweHko . Hapuc ictopii YKkpainu. Jlbsis: «CsiT», 1991. C. 385.
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*  MPUHUMN BUOOPHOCTI «reHepanbHUX PajiHUKIB» — YneHiB feHepanb-
HoI Paan Ta «HapPOAHWUX PagHUKIB» — «FOPOAOBMX MONKOBHUKIBY;

® pPaBO YKPAIHCbKMX MICT Ha CaMOBPALYBAHHA 3 BU3HAYEHHAM OCO-
6/1BOTO CTaTyCy CTONULI YKpaiHM — micTa Knesa.

«MpaBOBUI YKNAA...» MICTUB TaKOX HWU3KY iHLIMX NMONOXKEHb, CNPAMO-
BaHWX Ha 3abe3neyeHHa Ge3nekn BiTUM3HM, yNpaBAiHHA rPOMAACbKMMM
CrnpaBamu TOLLO, KiHLEBOI METO AKMX MPOTO/IOLWEHO «ChifbHE 6aaro».

Ha »anb, Nicna Toro Ak pOCiMcbKMI iMNepCbKMIA peXnMm NiKkBiayBaBs [eTb-
MaHLLMHY B YKpaiHi 1 MOCUAMB THIT YKPAiHCbKOrO Hapozy, PO3BMTOK KOH-
CTUTYLLIMHO-NPaBOBOI AyMKM B YKpaiHi Maike H6yno NpunmMHeHo Ha A0Bri
OECATUNITTA — aXk A0 Apyroi nonosuHu XIX cTonitrda. Hecnpuatamsmmm
6ynu 1 yMmoBMU ii PO3BMTKY TaKOX y 3axiAHil YKpaiHi, Aka Bxoamna A0 CKna-
ny ABCTpo-YropcbKoi imnepii, nonpwu Te, Wwo nicna pesontoui 1848 p. y Hil
po3no4Yanncs TpaHchopmallinHi NnpouecK, sKi 3aBepLInINCA CTBOPEHHAM
KOHCTUTYLiIMHOT MOHapxii, Baaramm AKOT MOTIM KOPUCTYBATMCA M YKpaiHL.

MocuneHHA NOAITUYHUX | MOBHMX penpecii NPoTU YKPaiHCbKOro Ha-
poJy, 30Kpema CyMHO3BICHMI BanyeBcbknit unpkyasp 1863 p. n EMcbKMI
yKa3 uapsa OnekcaHgpa Il 1876 p. cTann NOWTOBXOM A1A CMPOTUBY POCIn-
CbKOMY iMMEPCbKOMY PeXMMY 1 HaLioHaNbHOrO BiAPOAMKEHHS, 30Kpema
PO3BUTKY HaLLiOHAbHOT KOHCTUTYLiMHO-NPaBOBOI AyMKuW. Li noaii Bigobpa-
3MIMCA B HM3Li KOHCTUTYLIMHWUX NPOEKTIB, AK-0T: «Hauepk KoHcTUTyL,i Pec-
nybnikn» omHoro 3 uneHis Kupuno-MedogiiBcbkoro ToBapuctea leopris
AHapy3bkoro (1848—1850 pp.), «MMpOEKT OCHOBaHMN yCTaBa YKPaUHCKOro
obuiectsa “BonbHblin Coto3” — “BinbHa cninka”» Muxatina JparomaHoBa
(1884 p.), «OcHOBHWI 3aKkoH CamocTilHOT YkpaiHn» Mukonn MiXHOBCHKO-
ro (1905 p.) Touo.

OcobAnBO NOTYKHMM iIMMY/TbCOM ANA PO3BUTKY i€ KOHCTUTYLLIOHANI3MY
CTaB Nepioa, HaLiOHaNbHO-BU3BO/IbHMX 3MaraHb i BiAPOAKEHHA YKPAIHCbKOI
nepkasHocTi (1917—1920 pp.). Ui iaei BTineHo B Wi HX3LI JOKYMEHTIB TOro
nepioay: YHiBepcanu YKkpaiHcbKoi LieHTpanbHoi Paam, KoHCTUTYLiA YKpaiHCbKOI
HapopaHoi Pecnybniku, CTaTyT Npo AepsKaBHMA YCTPIM, NpaBa Ta BOJIbHOCTI
YHP, KOHCTUTYLINHI akTK YKpaiHcbKoi HauioHanbHoi Paauy y J1bBoBi, Tumua-
coBuin OCHOBHMIM 3aKOH MPO Aep*KaBHY CaMOCTINHICTb 3emenb byBLIOT AB-
CTPO-YropcbKoi MOHapXii Ta iHLWOMY KOHCTUTYLLIMHOMY 3aKOHO/AABCTBI; TAKOX
y NpoekTax KoHcTuTyLii YKpaiHu: « OcHOBHWI [lep*aBHMN 3aKOH YKPaTHCbKOT
HapogaHoi Pecnybnikmn» (1920 p.), «KOHCTUTYLiA (OCHOBHI AepKaBHi 3aKOHMN)
YHP» npod. O. EixenbmaHa, «KoHctutyuis 3YHP» npod. C. AHicTpAHCbKOro
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(1920 p.)" Towo. Monpwu Te, Wo AeAKi 3 AOKYMEHTIB nopsaz, 3 nibepanbHo-ae-
MOKPATUYHUMM iAeAMM MICTUAWM N NEBHI COLLIANICTMYHI AepKaBOTBOPMI iagi,
a iICTOPWKM 1 MPaBO3HaBLLi OLiHIOBA/M iX HE 3aBX AWM OHO3HAYHO, CNlig, BMU3HA-
TW, LLO 3ara/loM KOHCTUTYLLIMHI 3acaZiy, Ha AKMX po30ynoByBann YKpaiHCbKy
[Eep¥KaBy TUX YaciB, PO3BMBAMCA B PiUMLLI 3araIbHOEBPOMNENCHKMX TEHAEHLLM
KOHCTUTYLiOHaNi3my.

Llei npouec 6yno nepepBaHo nicaa BCTaHOBAEHHA B YKpaiHi (3a akTuB-
HOI BiNCbKOBOT MiATPMMKM Pocii) paasaHcbKoi Braay 3 i K<HOBUM KOHCTUTY-
LiMHUM NOPALKOMY, AKMIN I'PYHTYBABCA Ha 3anepeyeHHi OCHOBHMX 3400yT-
KiB KOHCTUTYLiOHaNI3Mmy:

* HEeBiAYY)KYBAHMUX NPaB NOAMHU, PO3MNALAOYM X AK BCTAHOB/EHI,
«[apoBaHi» [ep*KaBoto, 3 OMAAY Ha WO iXHE BU3HAHHA 11 3abe3ne-
YeHHA BBaXKaNW 1i BHYTPIWHbOIO CMPaBOIO;

*  MPUHLMNIY PO3NOAINY BNALAW, HATOMICTb NPOroN0WEHNM PALAHCHKN-
MW KOHCTUTYLiAMMK, 30Kpema KoHctuTtyuieto YPCP pisHuX nepioais
BCEBNIAAAA Paj, 33 AKMM, MO CyTi, NPUXOBYBaIM MOHOMO/IbHY Blaay
«KEepPIBHOT | CNPAMOBYBAIbHOT CUAN» — KOMYHICTUYHOT NapTii;

* MPUHUMNY iAE0NOrYHOr0 M MOMITUMYHOrO MAPaANi3My, HaCAiAKOM
4YOro CTaNo NAaHYBaHHA EAMHOI KOMYHICTUYHOI i4e0NOrii;

* MPUHLMNY BEPXOBEHCTBA NpaBa (NPaBOBOI AePKaBHOCTI) 1 NiaMIHA
MOro «MPUHLMMNOM COUjaNiCTUYHOT 3aKOHHOCTI»;

*  MPUHUMAY NPAMOI Aii KOHCTUTYLT, 1T IHTepnpeTaL,ia AK akTa NoniTh4-
HOTO, MPOrPamMoBOro 3MiCTy, @ He KDPUANYHOTO AOKYMEHTA TOLLO.

Lle He gae niacTas BM3HABATM 0COBAMBY «PaAAHCBKY MOAENb KOHCTU-
TYLiOHaNi3My», WO iHKOAM Ba4MMO B NOCTPaAAHCHKIN, 30KpeMa BITYM3HA-
Hilt niTepatypi.”

| XO4 B OCTaHHIi POKM PagAHCHKOrO KOHCTUTYLIMHOrO NOpAAKY Biabynaca
neBHa oro nibepanizauia — NporonolWeHHs iaei «couianicTMYHoi Nnpaso-
BOI Aep:KaBn», YNPOBAAMKEHHS IHCTUTYTY CMeLiani3oBaHOro KOHCTUTYLiN-
HOTro HarnAay TouWo, e He 3MiHMI0 MOro CyTHOCTI.

CnpaB»KHii peHecaHc BiTYM3HAHOIO KOHCTUTYLLIOHANI3My Ta MOro HoBe
AKiCHe HanOBHeHHA HaADaHHAMM E€BPOMEMNCHKOrO M CBITOBOrO KOHCTUTY-
LioHani3my Biabynoca nnwie nicna NpPoronoweHHa HesanexHocCTi YkpaiHm
(1990—1991 pp.). Vke nepmit iCTOPUYHMIA aKT Lporo nepiogy — [dekna-
paLia Npo Aep*aBHUI cyBepeHiTeT Big, 16 aunHa 1990 p. (yxBaneHo Lie B

My3gpay HO. B. UcTopua poccuiickoro KOHCTUTYLMoHann3ma IX—XX sekos. CM6.: FOpuanyeckuin LeHTp
«Mpeccy», 2004. C. 463.

[ue., Hanpuknag: MupoHeHko O. M. IcTopisa KoHcTuTywji YkpaiHu. K.: BuaasHuumnit aim «IH FOpe», 1997.
C.38—44.
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ymoBax nepebyBaHHA YkpaiHu B cknaai CPCP) 3aaeKknapyBaB OCHOBHI LjH-
HOCTiI KOHCTUTYLLIOHANI3MY, AK-OT:
* nobyaosa AeMOKPaATMYHOI Ta NPaBOBOI AePKaBM;
e ycebiyHe 3abe3neyeHHs Npas i cBOOOA NOANHM;
® 3MiMCHEHHA AepPXKaBHOI BNaAM 3@ NPUHLMMIOM ii NOAINY Ha 3aKOHO-
[,aBYy, BUKOHABYY Ta Cy40BY;
®  3aXMCT ycix GOPM BNACHOCTI, 30KpemMa I NPMBaTHOI TOLLO.

Came [leknapalia 3ano4vaTkyBana HOBITHIM KOHCTUTYLIMHWI Npouec B
YKpaiHi, CTaBLWM MOro CBITOMAAHO-METOA0/10MNYHO0 OCHOBOHO.
3ropom igei [deknapauii po3BuHyan B KoHuenuii HOBOI KOHCTUTYLIT
YKpaiHu, AKy cxBannna BepxosHa Pasga YkpaiHcobkoi PCP 19 yepsHAa 1991 p.,
TOOTO We A0 yxBaneHHA BepxoBHOO Pagoto YKpaiHu AKTa nporonotleH-
HA He3anexHocTi YKpainu Big 24 cepnHa 1991 p. Monpw Te, WO Ha 3MIcCTi
KoHuenuii NeBHOK MipO0 HEraTUBHO MO3HAYMINCA YMOBU, B AKUX Ti PO3-
POBAAAM N YXBAMOBAIM, WO CAPUYMHUAO IHKOAW HAAMIPHY 3anoniTM3o-
BAHICTb 11 OKPEMUX MOJIOXKEHb, IXHIO IOTIYHY HEY3rOAXKEHICTb Yepes BUMY-
LUEeHI KOMNPOMICK MIiXK PISHUMU NONITUYHMMUK cunamu Towo. KoHuenuin
CTana Ba*KNMBMM KPOKOM Ha LWAAXY PO3BUTKY HOBITHbOIO BITYM3HAHOIO
KOHCTUTYLiOHaNi3my. Ha niacTtasi ii nonoskeHb, KOHCTUTYLiMHA Komicia Ta i
poboui rpynu (3a yyacTi 3apybixkHMX ekcnepTis) npotsrom 1992—1996 pp.
PO3POOAAAM 1 YAOCKOHAIIOBA/IM MPOEKTU HOBOIT KOHCTUTYLIT YKpaiHu. Lien
TPUBANMI | CKNAAHWA KOHCTUTYLLIMHWIA NpoLec ypeluTi-peLT 3aBepLllmnBCs
28 yepBHA 1996 poKy ii yxBaneHHAM BepxoBHOW Panoto YkpaiHu.
Y KoHctuTyuii YKpaiHu, sika BignosigHo Ao ii npeambynmnm € OCHOBHUM
3aKOHOM YKpaiHu, WO LiJIKOM BianoBsigae il cy4acHOMY po3ymiHHIO, By0
3aKpPIiNJeHo BCi OCHOBHI eN1eMeHTH (LLIHHOCTI) KOHCTUTYLiOHaNi3My:
® BM3HAHHA HOAMHN, Ti KUTTA 1 340POB’A, YecCTi 1 rigHOCTi, HeaoTop-
KaHHOCTI 11 6e3neKkun HalMBULLO LLiHHICTIO, @ Npas i cBOHOA, NtoANHM
HEeBIAYYKYBAHNUMM, TAKMMMU, LLO BM3HAYAOTb 3MICT | CNPAMOBAHICTb
LisnbHOCTI aepasu (cTaTTi 3, 21 TOWO), @ TaKOXK iXHbOI rapaHTOBa-
HOCTI;

* MPUHLMN HAPOAHOro cyBepeHiTeTy (cTaTTa 5);

* MPMHUMNA NPEeACTaBHULIbKOrO NpaBaiHHA Yepe3 HapoaHe BOEeBMAB-
NeHHs (cTaTTi 5, 69 Tow);

e MPUHLMN NOAJNY BAaAM Ha 3aKOHO4aB4y, BUKOHABYY 1 CyA0By (cTaT-
T8 6);

e MPUHLMN BEPXOBEHCTBA NpaBga (cTaTTa 8);

HOpM (cTaTTAa 8);
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* MPUHUMN CYAOBOr0 KOHCTUTYLIMHOIO KOHTPOJIO 33 AOTPUMAHHAM
KoHctuTyuii (ctatra 147);

* MPUHLMN He3aNeXHOCTI cyay 1 cyaais (cTatta 126);

* MPUHUMN BHECEHHA 3MiH A0 KOHCTUTYUiT Anwe Ha niacTasi npoue-
Aypw, WO BU3HaYeHo B Hilt (po3ain XllI) Towo. JoknaaHilwe npo ue
NTUMETbCA B PO3A,iNi LUIOCTOMY LibOro NigpyvHMKa.

Tomy UiIKOM NOTIYHO, WO TeKCT KOHCTUTYLT YKpaiHW NO3UTUBHO OLLIHWAA
Papa €Esponu Ta ii CTPYKTYpK, 30Kpema EBpoMNercbKa KOMicia «3a AeMOKpaTito
yepes NpaBo» (BeHewjlcbKa KOMICIf), @ TAKOXK 3aKOPAOHHI EKCNEPTY.

e, 3BicHO, He 03Hayvae, Wo OCHOBHMI 3aKOH YKpaiHW 30BCimM no36as-
NleHni Ba. be3aoraHHMX, i4eaNbHUX TEKCTIB KOHCTUTYLLIM Y CBIiTi HE iCHYE, i
KoHCTUTYLIA YKpaiHW He € BUHATKOM. B oOKpemMmx i NON0KEHHAX BiZA4YBAETbCA
BM/IMB NoONepeaHboi PaAAHCLKOT enoxXK, WO B YMOBAX MOLIYKY KOMIPOMICIB
MiXK I1€010rYHO PiI3HOCMPAMOBAHUMM, HACOM AiaMeTPaIbHO NPOTUNEKHUMM
NONITUYHUMM CUNAMM, O4EBUAHO, BYN1I0 HEMUHYYUM; AEAKI KOHCTUTYLiMHI dop-
My/IOBaHHSA BPa3nMBi 3 NOrnaay topuamnyYHOI TEXHIKK; iIHKOMIW BUHWKAE noTpeba
NOrOAMTN KOHCTUTYLLiHI NONOXKEHHS 3 PO3BUTKOM KOHKPETHO-ICTOPUYHMX YMOB
bYHKUjOBaHHA CyCcniNbCTBa, @ TAKOXK y3ATMMM Ha cebe YKpaiHOo MiKHapoAHMMM
3060B’A3aHHAMM TOLLO. Ta 1 HaujoHaNbHI 0COBAMBOCTI CAiA ypaxoBaTH Y Hiit
[Aello BiNbLLIOK MIPOHD. 3 OISy Ha L, 3MiHWM 40 KOHCTUTYLT HE TiIbKM MOXK-
JIMBI, @ 1 Yacom NOTPIOHI. MpoTe BOHM HE MOBMHHI CTaBaTK CaMOL/IO, a IXHE
BHECEHHA He NepeTBOPIOBATUCA B PePOPMATOPCLKMI KKOHCTUTYLLIMHMI Bymy,
NepPMaHEHTHY «KOHCTUTYLIOHaAY», KONW KOKHa HOBOODpaHa Bnaaa (npesnaeHT,
NapaaMeHT) HamaratoTbCs NiANaLWTyBaTH TEKCT KOHCTUTYLT Nig BAacHe baueHHs
abo 1 By3bKOMAPTIMHI, BY3bKOKOPMOPATUBHI NOTPEOM, CTBOPHOOYN A5 LbOro
KOHCTUTYLLIHI paam», KKOHCTUTYLLIMHI acaMBNEei», « KOHCTUTYLLIMHI KOMICiT» TOLLO.

HaBiTb AKLLO 3MiHN A0 OCHOBHOIO 3aKOHY BHOCATL 3 H1aropoOAHNUMM Ha-
Mipamun — 10ro NOAINWEeHHA MOMMIKOBO BBaXKaTW, LLO TaKi 3MiHM CTaHyTb
3aMOPYKOHO (rapaHTier) LWBUAKMX MO3UTUBHMX 3MiIH B YKPaiHCbKOMY CyChib-
CTBi, @ TUM Maye NaHaUEe Bif, BCIX HAABHWX HErapasaiB Ha HMBI KOHCTUTYLLi-
oHaniamy. KOHCTUTYLIMHWIA igeani3am, TOBTO CXMAbHICTb A0 nepebinblieHHA
3HAYEHHSA NEeBHUX KOHCTUTYLIMHUX GOPMY/IOBAHb, MPUNUCYBAHHA iM 34aT-
HOCTi paZlMKaabHO 3MiHIOBATM CMTYaLLitO B KpaiHi, 6e3BiAHOCHO /10 FOTOBHOCTI
CYyCNiNbCTBA 3ara/loM M 0COBAMBO MO0 MNONITUYHUX EiT A0 TaKMX 3MiH, AK i
TPAaAMLIMHWNI, Ha Kanb, AN8 YKpaiHM NpaBOBUA, 30KPEMA KOHCTUTYLIMHUNA,
HIrNI3M — HEenoBaXKHe CTaB/IeHHA [0 NMpPaBa, 3aKoHY i KOHCTUTYLIT, nonpu ix,
371aBan0csa O, Pi3HOBEKTOPHY CMPSAMOBAHICTb, HACNpaB/Aj € ABOMA CTOPOHAMM
«OAHIE Medani» — AedilunTy NONITMYHOI i NPaBOBOI KyAbTYPK, AePOPMOBaHOIT
NPaBOCBIZOMOCTI 1 HenpodecioHaniamy, AKMIM iIHKO/IM MEXKYE 3 HEBIT/TACTBOM.
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KOHCTUTYLIiS — XO4 i HaZ3BUYAMHO BaXKAMBUIA, NOTPIOHNIM aTPUOYT KOH-
CTUTYLLiOHaNI3My, NpoTe Aulie 3acib nMoro ytBepaKeHHsA. KOHCTUTYLIOHa-
Ni3m peanbHO GYHKLIOHYE TOAj, KOMM LIHHOCTI M NoAOXeHHA KoHCTUTyLi
NOCNIA0OBHO Ta HEYXWbHO pPeanisytoTb Y NPaKTUYHIM AiANbHOCTI OpraHm
nybniuHoi Bnaam Ta ixHi nocanosBu ocobu, rpomaacbki 06’eaHaHHA, nia-
NPUEMCTBA, YCTAaHOBM M OpraHisaLii, 3pewToto — y NoBeaiHuj rpomMaaaH,
TO6TO TOAj, KOAM BCTAHOBAEHO MILLHMMA KOHCTUTYLIMHWIA NpaBonopsaaoK.
Came Ha UboMy bYHKLIMHOMY PiBHI Ha 40/1H0 YKPATHCHKOTO KOHCTUTYLLIOHA-
Ni3My BMMNano Haibinblie BUNpobyBaHb 3a POKM HE3aNeKHOCTI. IXHi npu-
YWUHW OOBOAI Pi3HI, OAHI 3 AKUX CATAtOTb KOPIHHAM Y CKAagHy Cynepeyvinsy
M YacTo ApamaTMUHY BITUM3HAHY iCTOPItO, iHLLI, XO4 | NOB'A3aHi 3 NepLNMM,
3YMOB/IEH] MEePeBaXKHO Cy4acCHUMM CyBO'eEKTUBHUMM YMHHUKaMmK. Cepen, Ta-
KUX MPUYMH MOXHA Ha3BaTu:

e HpaK HaNeXHOro NPaKTMYHOro AOCBIAY AEPHKABOTBOPEHHS i BiANOBIAHO
KOHCTUTYLIETBOPEHHA 3 OMNALY Ha TPMBaAWIA PO3BUTOK YKPAIHCbKOIO
Hapoay AK «HeAEeP*KaBHOro Hapoay»;

e CyTTEBi 0COBAMBOCTI HaLiOHAALHOI NPABOBOI CUCTEMM YKPaiHU, AKLLO
NOPIBHATM 3 IHWMMM NPABOBMMM CUCTEMAMM, WO HanexaTb A0 Cim'i
KOHTMHEHTA/IbHOTO Npasa. Xo4 OCHOBM NPaBOBOI, 30KPEMA KOHCTH-
TyUiHOT Tpaamuji YKpaiHn dopmyBanmcs 34e6inblioro nig ynamsom
€BPOATNAHTMYHOI, @ He 0COBANBOT «POCIMCHKOI», KEBPOA3INCHKOI» UM
«CXiAHOXPUCTUSAHCBKOT» LMBiNi3aLii, 6yno 6 nepebinblueHHIM roBOpUTH
NPO HUHILHIO LUMBINI3aLLIMHY OAHOPIAHICTb NPABOBOI cUCTEMM YKpaiHM
(0cob611BO piBHA NPABOBOI CBIAOMOCTI 1 MPABOBOI KYAbTYPU, CTUIO
NpPaBOBOro MUCAEHHS ToLO). MepebyBaHHA i YaCTUH Y CKAaAj Pi3HUX
iMNepin CyTTEBO MO3HAYMNOCA Ha il HAHILWHBOMY CTaHi;

e OpaK cnpaBXHbOI HaLLiOHANbHOI eiTh, CIPOMOXKHOI 40 rMMOOKOro
YCBIZJOMNEHHSA 1 BHYTPIWHbOIO CNPUHHATTA HAMAINWKX HaZbaHb Cy-
YaCHOMO KOHCTUTYLOHANI3MY, YXOBHMX | AEPKABOTBOPUMX LiiHHOCTEMN
YKpaiHCbKOro Hapoay AK 3anopyKu nobyaosu yCnillHOi AEMOKPATUYHOI
Ta NPaBOBOI AepKaBK;

®  HaABHICTb LMBINI3aALiMHNX BIAMIHHOCTEM MiXK PI3HMMM perioHamm YKpaiHu
i AK HAaCNiAOK — BiACYTHICTb EAMHOTO HayeHHA CTPaTerivYHNX HaNPAMIB
i NepcneKkTB PO3BUTKY YKPAIHCbKOT AepKaBu Ta ii NpaBOBOI CUCTEMMU;

e HpaK NoniTMYHOI BOAI 4,0 NPoBeAeHHs eDEKTUBHMX EKOHOMIYHMX, Npa-
BOBMX i MOANITUYHMX pedOopM, CNPAMOBAHMX Ha BTINEHHA Y BITYM3HAHY
NPaKTUKy 3000YTKIB EBPOMNENCHKOI Ta CBITOBOI LMBINi3aLl;

e arpecia Pocii npoTn YKkpaiHu ToLO.
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Ta BCe »K HaBaAXK/IMBILLOIO NPUYMHOK BMNPOOYBaHb, @ YacoMm i cnpas-
*KHiX NOTPACIHb BITYN3HAHOTO KOHCTUTYLLIOHANI3MY € XPOHiYHa XBOpoba —
NPaBOBMIA i, 30KPeMa, KOHCTUTYLLIHWIA Hirini3m. Moro kopiHHA B YKpaiHi
HaA3BMYaHO MillHE 1 He 0BMeXYTbCA PaAAHCbKMM NepiofoM BITHU3HA-
HOI icTOpIi, a cArae MUBUHWM BIKiB. IX CNig, 0O4eBUOHO, WYKATK e B enoci
PaHHbOro CepeHboBIYYA, 30KPEMA B TAKOMY ABMULL AK Bi3aHTMU3M.

OZHi€0 3 MOro XapaKTepHWX PUC y rany3i NpaBa € 34aTHICTb CTBOPHOBATH
BUAMMICTb CMPUNHATTA BCbOTO BEIMYHOTO M MPECTUXHOTO, WO HAarpOMaaKeHO
€BPOMENCHKOIO LMBINI3aLLieto B Ui chepi (Hanpuknaa KoHCTUTyLin YKpaiHn),
BOAHOYAC BiAKPMBAKOYM NPOCTIP BAAAj a3iMCbKOro TUMNY 3 MPUTaMaHHMMM it
cnocobamu BNaiaptoBaHHA: iIHTpUramu, NiakMarmHo 6opoTbOoto enit, 3acTo-
CyBaHHAM METOAY BiiHW NPOTW OMOHEHTIB, HEMPaBAoo Ta danbCudikaLismm.
B1ABIB Bi3aHTM3MY B CyHaCHIM BITYM3HAHIN KOHCTUTYLiMHIN NpaKTULi MOXKHa
HaBecTun 6e3niy: Big, maHinynAuii 3 Tekctom OCHOBHOMO 3aKOHY BepXoBHOK
Pagoto Ykpainu i KoHcTuTyuinHum Cyaom YKpaiHu A0 NigKUAMMHWX TOPriB
i JOMOBNEHOCTEN, O MEXKYIOTb 3 KOPYMLIEID Y BULMX eLlesOHax BAaau 1
«BMBipKOBOro NpaBocyaas». Ha Xanb, Lo Bi3aHTINCbKY TPAAMLLILO NPO/I0BKYE
M cydacHa yKpaiHCbKa Blada 3 KHOBMMMU 0BAMYYAMMN Y.

OTKe, OCHOBHI 3yCUANA, CNPAMOBAHI Ha YTBEPAMKEHHA KOHCTUTYLLIOHANI3MY
M KOHCTUTYLiMHOro NpaBonopaakry B YKpaiHi, cnia 3ocepeamTu came Ha QyHK-
L[ioHa/IbHOMY MOr0 PiBHI — HeYXMAbHOMY BUKOHaHHI OCHOBHOIO 3aKoHYy. 119
Lporo Tpeba He AekNapallii 1 NPOAMKTOBAHI MOMy1i3MOM 3MiHM A0 HbOTO, He
«Maneposi» 3aX04M WOAO «MNOJiMNWeHHA NPaBOBOrO BUXOBAHHA HACE/IEHHAY, @
TBEPAa AepKaBHa BO/IA, PO3paxOBaHa He Ha MUTTEBI PE3Yy/ILTaTK, @ Ha KPOMITKY,
noc/iaoBHY 1 TprBany poboTy. | nounHaTh ii Tpeba 3 pilly4oro BUKOPIHEHHSA
NpPaBOBOro, 30KpemMa KOHCTUTYLLIMHOTO Hiriniamy B opraHax Bnaau, niasu-
LLEHHA PiBHA NPaBOBOI KyAbTypW 1 NpodecioHaniamy iXHix nocaaoBmx ocib.
MpuKknagy Lbomy MatoTb NOLAABATM HaCaMNepen NPaBHUKK. AK NiATBEPOKYE
€BPONENCLKMI | CBITOBWMIM A0CBIA, CTabinibHa, OCHOBaHa Ha KoHCTUTYLT, npaBsi i
3aKOHI OPUAMYHA NPaKTUKA — CYALIBCbKA, aZlBOKATCbKa, MPOKYPOPCbKa TOLLO
€ Halninwum BmxoBatenem. bes uporo Hyab-aKi bopmm macosoi NpaBoBoi
0CBITK ByAyTb ManoedeKTUBHUMM.
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1.2. KOHCTHTyLiFiHEe MpaBO Ta HOIo Micue
B CTPYKTYPi 3HaHb i NpaBoOBiH CHCTEMi

1.2.1. KoHctuTyuiiiHe NpaBo AK TPaHCHaLiOHa/NbHA HayKa

HanexHe yCBIAOMNEHHA CYTHOCTI KOHCTUTYLIOHaNi3My, TeHAEHLA i
nepcneKkTUB MOro Po3BUTKY AA€ 3Mmory rmublie ocmMmncantu (abo 1 nepe-
OCMUCANTK) CTATYC KOHCTUTYLLIMHOMO Npaga Ak HayKu.

Y BITYM3HAHMX NiAPYYHUKAX | HABYANBHUX MOCIOHMKAX 3 KOHCTUTYLLIMHO-
ro npaga, AKi MaloTb TPAAMLIMHY (3@ aHanorieto A0 NiAPYYHMKIB BaraTbox
KpaiH) Ha3By «KoHCTUTyLiMHe npaBo YKpaiHW», Moro 3a3BmMyait po3rnsaa-
tOTb AK OKPEMY rasly3eBy HayKy B CUCTEMI IHLIMX «HALOHANbHUX» LOPUANY-
HMX HayK: LMBINbHOrO Npasa YKpaiHW, KpMMIiHA/IbHOro npasa YKpaiHu, aa-
MIHICTPaTMBHOroO Npasa YKpaiHX TOLLO. TOMY CTBOPHKOETLCA BPAXKEHHA, LLO
«HaLiT 33 CBOEK NONITUYHOK OpraHi3aLlield, NMPAaBOBOO KyNbTYPOIO | TEKCTA-
MW KOHCTUTYLIM PO3PI3HAKOTb TaKOK MIpOLO, WO HEe 3a/IMWAETLCA MiCLA...
OCMWC/IEHHIO KOHCTUTYLLIMHOrO npaBea, Wo € no pi3Hi 60KM HauioHaNbHUX
KOpAOHIB» . IHaKLWe Ka)y4u, 3@ TaKOK /IOTIKOK Ki/IbKICTb HayK KOHCTUTY-
LiMHOro NpaBa Yy CBITi NPAMO NPONOpLiMHa KiNbKOCTI AepKaB, NPUHANMHI
TUX, WO MatOTb KOHCTUTYLLT.

3a nonepeaHbOtD, Y¥Ke CYTO PaAHCHKOLO, TpaauLIiED A0 0COBAMBUX, OK-
PEMMUX HayK iIHKOMIM 3aPaxXOBYHOTb TaKOX KOHCTUTYLIMHE NpaBo 3apybikHMX
KpaiH™". MpoTe, AKLWO 3a pagsHCbKMX YaciB pi3Ke PO3MEKYBaHHA «PaJaHCbKOro
KOHCTUTYLiMHOrO NpaBay i «BypiKya3HOro KOHCTUTYLLIMHOrO Npasa» Maso nif,
cob0ot0 iAeonoriyHe NiarpyHTA — «MPUHLMNOBY HECYMICHICTbY IXHBOI CyTHOCTI
1 CBITOMNAAHO-METOA0N0rYHMX 3aCad, A0CAIAKEHHS (LLLO MO3HAYMIOCA Ha Ha-
3Bi BiANOBIAHMX HaBYaNbHUX ANCUMMNNIH «PaiIAHCBKE KOHCTUTYLIMHE NPaBO»
i « KOHCTUTYLLIHE NPaBO BypPXKyasHMX KPaiH»), TO HUHI, B yMOBaX 30/MMKEHHS
KOHCTUTYLLIMHMX CUCTEM Pi3HMX KPaTH, CBITOMIAAHO-METOA0/10MYHOro naopa-
nizmy po3man « KOHCTUTYLLIMHOro npaBa 3apybiXKHUX KpaiH» AK OKPEMOI, aB-
TOHOMHOI HaYKW MA€E BUIIAL aHAXPOHI3MY.

Yepes aKTMBHE BMPOBAAKEHHA B HaBYa/ibHMI MPOLEC YKPATHCbKUX

YHIBEPCUTETIB YK€ AaBHO 3aN04aTKOBAHOIO B 3axiAHMX YHIBEpCUTETax Ha-
BYaNbHOTO Kypcy «[1opiBHANBHE KOHCTUTYLIMHE NPABO» CYMHIB BUKMKAE

Commers D. P. The Value of Comparative Constitutional Law. John Marshal Journal of Practise and
Procedure. 1976. P. 685. Liut. 3a: KeneHoBa W. M., Tpouukas A. A., LWyctpos [. I CpaBHUTENIbHOE KOH-
CTUTYLMOHHOE NPaBo B LOKTPUHE U cyaebHbIX peweHuax. M.: KPACAH/, 2015. C. 47.

[ue. Hanpuknaa: Maknakos B. B. KOHCTUTYyLMOHHOE NpaBo 3apybexHbIx cTpaH. ObLiasn YacTb: y4ebHMK.
M.: Bontepc Knysep, 2006. C. 47—54.
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3beperkeHHsA B HaliOHabHUX YHIBEPCUTETCbKMX NPOrpamax HaBiTb caMo-
CTiIMHOT HaBYaNbHOI AMCUMNAIHM — «KOHCTUTYLiMHE NpaBO 3apybikHMUX
KpaiH». Ha BigMiHY BiA L€l ANCUMNAIHN, AKA MAE MEepPeBarKHO Ni3HaBab-
HY MeTy — O3HaWOM/EHHA CTYAEHTIB 3 0CODAMBOCTAMM KOHCTUTYLLIMHMUX
cucTem 3apybirKHMX KpaiH Ha NiacTaBi aHani3y iXHiX KOHCTUTYLIM Ta iHWKNX
aKTiB MO3UTUBHOIO NPaBa KOHCTUTYLLIMHOMO 3MICTYy, MeTa «[1opiBHANBHOTO
KOHCTUTYLMHOro Npasa» WupLwa. BOHO He TibKM PO3LIMPIOE 3HAHHA NPO
KOHCTUTYLiMHI cnucTemun 3apybikHMX KpaiH, a 1 HamaraeTbesa ranbwe npo-
HUKHYTW B KOHCTUTYLiAHI IHCTUTYTWU, MEXaHI3MM 1 MPAKTUKY IXHbOTO BYHK-
LiilOBaHHA, BUKOPUCTOBYIOYM MPU LLbOMY, 30KpPEMa, Cy0BY MPaKTMKY, AKa
YacTo A.a€ NOBHiLle YABAEHHS NPO CTaH KOHCTUTYLLIOHANI3MY B Tild UM iHWIN
KpaiHi, HiXK TEKCTU iXHIX KOHCTUTYLiN; BUBYMTW A0OCBIA KOHCTUTYLLIMHOTO pe-
ryt0OBaHHA 3apybixKHMMK KpaiHaMK (30Kpema TMMK, AKi He HanexaTb 10
3axigHol Tpagmu,ii) Ta BUABMTM B HbOMY NMPUKAAAM YCMILLHOTO PO3B’A3aHHA
TUX NUTaHb, AKi We He BMpilleHi B KpaiHi AocniaHMKa; rnblie 3p03ymiTy,
YOMY 3aM03MYeHi 3 KOHCTUTYLLIMHOT MPAKTUKM iHLWMX KPaiH iIHCTUTYTH 1 Me-
XaHi3MM He crnpaLbOoBYOTh B KpaiHaxX «TpaHcnAaHTalii» Ta 3'sacyBaTtv npu-
YMHM UbOTrO, LLOD 3acTeperti BNACHY KpaiHy Bif TaKMX BUMAZAKIB TOLLO.

[0 NPOHWKHEHHA B MMUOUHM QYHKLFOBAHHA KOHCTUTYLIMHUX CUCTEM
3apybisKHUX KpaiH CTUMY/IIOE CaM MOPIBHAZIbHO-NPABOBMI METOA 3 PO3ra-
NY}KEHOI CUCTEMOLO MO0 BUMOT i MPaBW/, AKi 1eKaTb B OCHOBI MOPIBHAb-
HOro KOHCTUTYLLIMHOTO NpaBa.

OaHaK WWPOKIi MOXAMBOCTI CNeLiaibHOro MeToA00rMYHOTO IHCTPYyMEH-
Tapito, AKUN BUKOPUCTOBYE MOPIBHAIbHE KOHCTUTYLIIIHE NMPaBO, TaKOX He
[A€ NiAcTaB Po3r1aaaTv MOro AK CAaMOCTINHY, aBTOHOMHY HOPUANYHY HAYKY.

AZXKe HayKy XapaKkTepusytoTb He TifibKM 0Cob/IMBOCTI BUKOPUCTOBYBA-
HOro Heto MeToA0N0rMYHOrO IHCTPYMEHTapIto, a 1 cneundika il npeameTa,
TOBTO TUX ABMLL, | MPOLIECIB peanbHOro CBITY, WO BMBYAE (4oCniaxKye) Ta
YyM iHWa Hayka. He moxe OyTM NoABiHOro, AyaniCTMYHOro npegmera —
OAHOro ANA AOCAIAMEHHA BHYTPIWHIX (HalioHanbHWX) ABULL i NPOLLECIB, a
IHWOro — A5 BUBYEHHA TUX MKe ABULL | NPOLECiB Y 3apybirKHMX KpaiHax.*

Byab-AKa HayKa MOKe MaTu AnLle OAMH NpeaMeT. | KOHCTUTYLIHE NpaBo,
AK | OPUAMYHI HAYKM 3arasiom, He € BUHATKOM. [lyaniam npeameTiB 3anepeyye
€AHICTb HAYKM i, AK HACNIAOK, MOPOAXKYE CYMHIB LLOAO 3apaxyBaHHA MEeBHOI
CYKYMHOCTI 3HaHb (HaBiTb OCTOBIPHMX) A0 KNACy OKPEMOI HayKMN.

€4HOCTI HayKM O0CAraloTb HEe TiZIbKM 3@ AOMOMOrot0 €AHOCTI il npea-
MeTa M BUMKOPWCTOBYBAHOIO HE MEeTOAO/0NYHOMO iIHCTPYMEHTapIto, a
CNinbHICTO T MOBM, TEPMIHONOTIYHOIO | MOHATIMHOrO anapaty, 3PELToto,
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OCHOBOMOOXHMX AOKTPUHANBHMX 3aCaf, Ha AKMX BOHA IPyHTYETbCA. Hay-
Ka — Le He NPOoCTO OMMWC M NMOACHIOBAHHA TUX ABULL i MPOLLECIB HABKOMLL-
HbOI AIMCHOCTI, AKi CTAHOBAATbL ii NpeaMeT. 3BiACK HayKa KOHCTUTYLLIMHOMO
npaBa — Le He NPOCTO «BiA0BOpParKeHHs HOPM KOHCTUTYLMHOrO Npasa, a
TaKOX YPeryboBaHUX HUMM BIAHOCUH Y NPaLAX y4eHUX» i He TiNbKK1 fo-
CNiAXKEHHN KOHCTUTYLiIMHMX HOPM Ta iHCTUTYTIB, @ TaKOX CYCMiNbHMX Bif-
HOCWH, L0 MOXYTb ab0o NOBMHHI BOHW peryatoBatv’’, AK BBaKalOTb AEAKi
KOHCTUTYLIOHANICTL.

OfHie 3 BM3HAYabHMX O3HAK HayKM € il 3arafibHO3HaYyLLiCTb. TOOTO
OTPMMaHI Hero 3HaHHA He 0BbMeXytoTb KOpAOHAaMW OAHIEI KpaiHM, BOHM
(abo NpuHalMMHI BUCHOBKM KOHLENTYa/IbHOrO 3MiCTy) NOBMHHI BYyTW Npu-
[aTHI N8 BUKOPUCTAHHA BCIMa Mt0AbMM (TUM Nave — AOCAIAHMKAMKN) He-
3a/1€XKHO BiZ, TOTO, B AKMX KyTOYKax MAAHETW Ti NpoxmBatoTb. OTxKe, Hay-
Ka — Le Hacamnepes cucTema iaen, KoHUEenuin, Teopii Npo NpMpoaHi 1
cycninbHi ABMWLA. BoHa, AKWO Le CNpaBXHA HayKa, N03aHaluioHabHa 1 NO-
3aTepuTopianbHa. HauioHanbHMMK MOXKYTb BYTW TBOPLI BiANOBIAHMX Teo-
i, KOHUENLiN, AOKTPMH i HAyKOBI WKOAW. Lle cToCyeTbCA AK NPUPOAHNYMX,
TaK i COUjiaIbHO-TYMAHITapPHMUX HayK.

3BiCHO, COLia/IbHO-TYMaHITapHi HayKM MaloTb CYTTEBI 0OCOOAMBOCTI,
AKLWO NOPIBHATM 3 NPUPOAHNYMMN, | AKI 3yMOBAEHI Hacamnepea, cneundi-
Koto 06’eKTa coliaNbHOro NisHaHHA. HUM € AnHaMIYHa, LWBUAKO3MIHIOBAHA
couia/ibHa AiMCHICTb 3 6araTOMaHITHICTIO ABULL, CKAAAHO NnepeneTeHnMNn
BMNAAKOBMMM 1 3aKOHOMIPHUMM 3B’ A3KaMM i1 cynepeyimBMmM BilHOCMHA-
MU, B AKMX Y pe3ynbTaTi BUABAAOTLCA NOTpebu i iHTepecn ntoaen — npea-
CTaBHMKIB PI3HMUX COLja/IbHUX TPy,

[HaKLWe KaxKkyyu, B 0O’EKTI COLiabHOrO Mi3HAaHHA ONPeaMeYyeTbCA /to/-
CbKa CYTHICTb; TOMY BiH HE3PIBHAHHO DiNblie «ONAHEHMIA» NPOTU NPU-
POAHMX 0O’EKTIB, LLIO BXe, CaMo COHOt0, HE MOXKe He BMIMBATN Ha PO3BUTOK
nisHaBa/bHOro Npouecy Ta Moro pesynsbrati. AKWO A0 UbOro A0AaTH, Lo
cy6’eKT coLia/IbHOro HayKoBOro Mi3HAHHA — AOCAIAHUK-TYMaHITapin — He

.

Takoro nornsgy Ha nNpeameT KOHCTUTYLIMHOro npaBa Ak «EAUHOT OPUANYHOT rany3eBoi HayKu» fo-
TPUMYETHCA BiLOMMUIA YKPATHCbKMIA KOHCTUTYLiOHAnicT B. M. LWanosan. Ha ioro aymky, noagiviHicTb
npeameTa HayKu KOHCTUTYLIAHOrO Npasa No/Arae B TOMy, LLLO «AOro CTaHOBUTL A0CBIA OpraHisauii Ta
3[4iICHEHHA AEeP’KaBHOTO BNafaptoBaHHA Ha MOMITUMHOMY PiBHI B KOHKPETHIW KpaiHi 1 Takuii camumia
[0CBIf, B iHWMX KpaiHax». Came Le «3yMOBAIOE iICHYBAaHHA ABOX HAaBYA/IbHUX AUCLUMAIH, AKI BUBYAIOTb
BITYUM3HAHI CTYAEHTU-IOPUCTU — KOHCTUTYLiMHE NpaBo YKpaiHW Ta KOHCTUTYLiMHE NPaBo 3apybikHUX
KpaiH» (LWanosan B. M. KoHcTuTyuiiiHe npaBo 3apy6ixkHMX KpaiH: nigpydHuK. K.: IH HOpe, 2015. C. 30;
[lvB. ioro »: KoHcTUTyLiiHe npaBo 3apybixkHUX KpaiH. K.: «ApTEK», «Buwa wkona, 1997. C.4.).

[Ous: leopriya A. 3. KOHCTUTYyLjliHe npaBo 3apybikHUX KpaiH. YepHisui: BuaasHuuTBo «PyTa» YepHi-
BeL,bKOro HalioHanbHOro yHisepcutety, 2001. C. 36.

[Ous.: fopoxuH C. B. leneHune npasa Ha Ny6/M4HOE M YaCcTHOE: KOHCTUTYLLMOHHO-NPABOBOM acneKT. M.:
Bontepc Knysep. 2006.
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TiNIbKM YaCTMHA LLbOro «O/toAHeHoro» 06’ekTa, TO6TO NepebyBae BCepeanHi
Moro, a M cam AK 0COBUCTICTb € HOCIEM MNEBHOTO CBITOMNAAY, OCOBUCTICHOrO
Ta npodeciiiHoro Aoceigy, onocepeKOBAaHOrO BAACHUMM NEPEKOHAHHAMM
M BiAANOBIAHO rPOMAZACbKOIO MO3MLEID, TO HEBAXKKO AT BUCHOBKY: BiH
3HayYyHo bHinblle Aoaae A0 0bpasy 0b6’eKkTa BNacTMBOCTEN CyH’EKTA Ni3HAHHSA,
Hi>K AOCNIAHUK NPUPOAHMX ABMLY, | NpoLueciB. JOCArT1 B COLiaNbHO-TYMaHi-
TapPHMX HayKax NOBHOI «CTEPU/IbHOCTI», OFOPOAMBLLN iX Bia 0cobUCTICHOrO
CTaBNAEHHA A0CNIAHMKA A0 COLiaNbHOI AIMCHOCTI, WO Ni3HATb, MalxKe He-
MOX/MBO. ToMy De33acTeperkHe NepeHeceHHA Ha coLiasbHO-TyMaHITapHi
HayKn KpuTepiiB (cTaHAApTiB) HAYKOBOCTI, CHOPMYNbOBAHMX NEPEBAKHO
Ha 6a3i NPUPOAHNYMX HAYK, METOAONONYHO HAATO BPa3/MBeE.

30Kpema MaeTbca NpPo Taki KpuUTepii, AK-0T: 06’€EKTUBHICTb, ICTUHHICTD,
3mora Bepudikalli, cTabinbHICTb HabyTUX 3HaHb TOLLO.

[o upnx 3araibHNUX 0COBMMBOCTEN COLLaIbHO-TYMaHITapPHMX HAYK Yy Ha-
yUi KOHCTUTYLiMHOro npasa CAif AoAaTV BiAMIHHOCTI KOHCTUTYLIMHOIO
PeryitoBaHHA B Pi3HMX KpaiHax, WO 3yMOBAEHO iXHIMW iCTOPUYHUMMK Tpa-
OMUIAMM, KyAbTYpPO, MPAaBOPO3YMIHHAM, AXKepenamu npasa ToLLO, NMPO
O MLWNOCA BULLE.

A nporte Ui BiAMIHHOCTI He MatoTb BUPILLaSIbHONO 3HAYeHHA ANA NoAC-
HEHHS KOHCTUTYLIMHOI AOKTPUHM. BUBYEHHS YMHHMKIB, LLO BM/MBAIOTb Ha
il eBONOLLIIO, TEHAEHLM | 3aKOHOMIPHOCTEN PO3BUTKY, TOOTO Mi3HAHHSA Ha-
YKOI KOHCTUTYLIMHOTO npaBa «camoi cebe» — ofHa 3 BaXKAMBUX YMOB Ti
NOCTYyNasibHOrO PO3BUTKY.

CninbHICTb AOKTPUHANbHMX 3acaf, HayKM KOHCTUTYUiIMHOrO npasa, AKi
CTaloTb Aenani yHiBepcanbHilli, Tl NOHATbL | KaTeropin, a TakoX npeameTa,
OCHOBHMX YHKLiA Ta BUKOPMCTOBYBAHMX HEO 3arasibHOHAYKOBMX i crieuj-
a/NIbHOHAYKOBMX METO/IB AA€ NiACTaBM KOHCTATyBaTW, WO HayKa KOHCTUTY-
LiMHOro npasa 3a BCiX ii HalioHanbHMX 0COBNMBOCTENM 3araflomM € He Hallio-
Ha/IbHOO, @ TPAHCHALIOHA/IbHOK HaYKOH.

Lle 30BCiMm He 3anepeyye BNAMBY Ha Hel NeBHOro CBITOMNAAY — LiHHOC-
TeW, NepeKoHaHb, HAaCTAHOB, WO Pery/totoTb CTaBNEHHA NIOAMHM A0 cepe-
[OBULLA, WO ii OTOYYE, | AKMIM HacnpaBai BiAMIHHMA B Pi3HUX LIMBINI3aLiAX i
NPaBOBMX CiM’aX (Ta 1y Pi3HUX IOAEN TaKOXK).

MpoTe cBiTOrNAA — Le nepeBarkHo chepa dpinocodii, 3apaxyBaHHA AKOI
[0 KNacy HayK y NiTepaTypi 3a/MLWAETbCA ANCKYCIAHUM.

Po3rnan, HayKM KOHCTUTYLIMHOrO NpaBa AK EAMHOI, LiNICHOT, TpaHCHaL-
OHa/lbHOI AONMOMarae noAonaTM oAHOBIYHI KpaesHaBuYi, reorpadiyHi 1 peri-
OHa bHI NiAXoAM A0 MOro BUBYEHHSA, NiAHATUCA Had HalioHanbHO obme-
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YEHICTIO (@ IHKO/IM 11 HaLOHA/IbHUM €roi3MOM) Ta eKAEKTU3MOM, YiTKille
BM3HAYUTM M YCBIAOMMUTU MariCTPaNbHUI WAAX PO3BUTKY KOHCTUTYLIMHO-
ro NpaBa Ta MicLLe, CTPATErito | TAaKTUKY YKpaiHW Ha LbOMY LUAAXY, @ TaKOXK
npeameTHilWe W NoBHiWe BMABUTM 0COBAMBOCTI KOHCTUTYLIMHO-NPABOBOI
cucTemMun YkpaiHu. OnaHyBaHHA 6a30BMX, CMiIbHUX AN BCiX KpaiH LiHHOC-
Ten KOHCTUTYLMHOro NpaBga, A3a€ 3MOTy CTYAEeHTaM He TiZIbKM YCMillHO BK-
KOPWCTOBYBATM iX y CBOIM MabyTHI NpodeciiHii AisnbHOCTI, a 1 weuawe
aanTyBaTUCA 0 BUBYEHHA KypCy (KYPCiB) KOHCTUTYLIMHOrO NpaBsa nig yac
CTa)KyBaHHA YW HAaBYAHHA B 3aKOPAOHHMX YHIBEPCUTETAX.

€OHICTb HAYKM KOHCTUTYUiIMHOIO MpaBa He MepelKoAXKa€e MOPIBHAHO
CaMOCTIMHOMY AI0CANIAMKEHHIO 0COBANBOCTEN KOHCTUTYLLIMHOMO NpaBa pis-
HWX KpaiH, Npu4Yomy He 0DOB'A3KOBO B MeXKax «KOHCTUTYLiiHOro npasa
3apybiXKHUX KPaTH», @ M IHWKUX HANPsAMIB, HABAMKEHMX A0 cneundikm TUX
YW iHWKWX NpaBoBMX cimel. KopuCTi Bif TaKMX HAayKOBMX HaNpAMIB i BiaMO-
BiAHMX HaBYa/IbHUX KypCiB MOXKe ByTW HaBiTb Difnblie HiX Bij Ha3BaHOI 3a-
ra/IbHOT HaB4YaAbHOT AUCLIMNIHN.

Po3rnaa HayKmn KOHCTUTYLIMHOrO NpaBa AK TPaHCHaLoHaAbHOI Nnepeabadae
nornnbaeHe BUBYEHHS 0CODANBOCTEN BITYM3HAHOIO KOHCTUTYLIMHOIO NpaBa
B MeXax OKpPemMol HaB4YabHOI AUCLMNAIHK (ane He CaMOCTINHOI HayKK).

1.2.2. KoHctuTyuiiiHe npaBo i1 N03aHayKoBi GOPMU OCBOEHHSA
AiACHOCTI: peniria, mopanb, MUCTELTBO

3a BCi€l BaXKNAMBOCTI PO3rNaAy KOHCTUTYLIMHOMO npaBa fK Hayku Ta ii
3HAYeHHA Yy BMABAEHHI rNobaNbHUX TEHAEHLUIN, 3aKOHOMIPHOCTEN MOoro
PO3BUTKY B Cy4aCHOMY CBITi, @ TAKOX Y AOCNIAXKEHHI 0CODANBOCTEN CTaHY
M NepcrneKkTB PO3BUTKY BITYM3HAHUX KOHCTUTYLLIMHO-NPAaBOBUX HOPM 1 iH-
CTUTYTIB Ta NPAKTMKM iXHbOI peanizaLyi, BMpobieHHi 0BrpyHTOBaHMX PeKo-
MeHAauiM Woao iXHbOTOo YAOCKOHANEHHA, 3HAYEHHA HaYKM KOHCTUTYLLIHO-
ro Npaea, AK i HayKW 3arafiom, He BapTO NepeoLLiHOBaTY AK Le YacTo byBae
Y BITYM3HAHIN IOPUANYHIN NiTepaTypi.

| He NvLWwe ToMmy, WO HayKa HeBCeCU/IbHA, BOHA HE MOXe AaTu BuYepn-
Hi 1 CBOEYACHI BiANOBIA} HA BCi 3aNMTaHHA, AKI BUHMKAIOTb Y NMPOLLECI KOH-
CTUTYLLIMHOI HOPMOTBOPYOCTI, HOPMO3aCTOCYBaHHA Ta iHLIOI, NOB'A3aHOI 3
peanizauiero KOHCTUTYLT AiANbHOCTI. HayKka He € EAMHOLD, @ HUHI, AK BBa-
’KatoTb AeAKi aBTOpK, i OCHOBHOI GOPMOIO 3HAHHSA; BOHA He 3aiiMaE Toro
CTaHOBMLLA, AIKe i NPUNMCYBaNMN B €MOXY TaK 3BaHOIO CLIEHTM3MY .

YecTtHoB WM. /1. MocTknaccuyeckas Teopus npasa. CM6.: «Aned-Mpecc», 2012. C. 131.
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OCBOEHHSA coLianbHOT AiMCHOCTI 3 orNAAy Ha il 6araTOMaHITHICTb He 3BO-
OMTbCA [0 HAyKOBOTO Mi3HaHHA Yepe3 NpuMTamMaHHi Momy KpuTepii — pa-
LiOHaNbHICTb, 0B’EKTUBHICTb, HEMTPANBLHICTL, BepUdiKoBaHiCTb ToLLO. [i3-
HaBa/ibHe CTaBAEHHA NIOAMHM A0 CepefoBMLLa, WO i OTOYYE — Le XoM i
Ha/Z3BMYAHO BaXKAMBa, NPOTe He eanMHa GOpMa OCBOEHHA Heto cBiTy. He
MEeHLL CYTTEBUMM ANS MOAMHM € OPMM CBITOCNPUNHATTA | CBITOPO3YMIHHS,
B SIKMX NepeBakatoTb He TaK ICTUHHI 3HaHHA (KpuTepii «iCTMHHOCTI — XM1b-
HOCTI», «iCTUHM — OMaHW»), a CNiNbHI LiHHOCTI 11 igeanu, WO perynoTb
BIAHOCMHM MiX NtH0AbMM B CYCRiNbCTBI. [JO TOro K UiHHOCTI ANA NOAMHM
yacTo OyBatOTb BAaromillMMM 38 TEOPETUYHI CYAKEHHSA M BUCHOBKM HayKMy,
OCKifNIbKM came LHHOCTI, AK 3a3Ha4aB BMAATHUI maTemaTuk, Gi3unk i dino-
cod Mackanb, BU3HAYAlOTL peasibHe XUTTA Atodel Ta ixHio aonto. Cepen
LiHHICHUX OPIEHTMPIB, 3@ AOMNOMOTOI0 AKMX /IIOAM OLLIHIOOTb AiNCHICTb, CAij,
Ha3BaTW Hacamnepes Taki NapHi KaTeropii-aHTMNOAM SK «A06P0O — 3710,
«cnpasea/vBe — HecnpaBeaMBe», «4ecHe — raHebHe», «npaseaHe —
rpiliHe», «KOpUCHe — LWKiAAMBe (HEeKOpUCHE)», «npeKkpacHe — MoTBOp-
He» Tolo. Y dinocodii Take cTaBNEHHA A0 AIMCHOCTI, Ha BiAMIHY Bia ni3Ha-
Ba/IbHOrO, IMEHYIOTb AYXOBHO-MPAKTUYHUM.

[yXOBHO-NPaKTU4YHE OCBOEHHA CBITY 3A4iMCHIOIOTb MEPEBAXKHO Yy No3a-
HayKOBMX GOpmMax, cepes, SKUX HalyacTille Ha3MBatOTb PENirito, MOpPasb i
MMUCTeUTBO. KOHCTMTYLMHe NpaBo Nos’sa3aHe 3i BCiMa Ha3BaHUMK dopma-
MW. Tpo MOro 3B’A3KM 3 Penirielo HamnepekoHAMBILLE CBiAYaTb PENiriiHi
NpPaBOBi CMCTEMM, B AKMX NMPABO HEBIAMENKOBAHO BiZ penirii. [NpoTe HaBiTb y
TWX NPaBOBMUX CUCTEMAX, Hacamnepes, EBPOMNENCbKMX, A€ NPaBO He CaKpa-
Ni30BaHO, TOBTO IHCTUTYLIMHO BiZOKpemMneHe BiA, penirii, dyHKLiMHO BOHO
3a/IMWAETbCA NOB'A3aHMM 3 Heto. AIK 3a3Ha4aB BiAOMMIN aMepUKaHCbKUI
npaBo3HaBelpb [KoH bepmaH, i HUHI NpaBy 1 penirii BAaCTUBI CMinbHI pucK,
AK-OT: PUTYabHICTb, TPAAMLIAHICTb, aBTOPUTETHICTb 1 YHIBEPCANbHICTL .
Y KOHCTUTYLIMHOMY peryatoBaHHi Li pUCK NMPOCTEKYIOTbCA 3HAYHO BUpa-
3Hile, HiX B AeAKMX iHWKMX cdepax NPaBOBOro peryntoBaHHA Ta ranysnx
npaBa. 30Kpema BOHW BMABNAIOTLCA B CKPYMYNbO3Hi NOCAILOBHOCTI KOH-
CTUTYLIMHUX NpoLeayp, 30BHILWHIMA LepeMOoHianbHOCTI, 30Kkpema y dopmi
NpUcArn AepRaBHUX BUCOKOMOCAAO0BLLB M iHLLIMX NOCaA0BMX OCI6, NiaBu-
LLEHIM CTabiNbHOCTI, KKOHCEPBATUBHOCTI» TEKCTY KOHCTUTYL, i HaMBULLLO-
My aBTOPWUTETI cepes, iHWMX HalioHaAbHUX HOPMATUBHO-MPaBOBMX aKTIB
i HaBITb MIXXHAPOAHUX HOPMATUBHUX AOKYMEHTIB, NOWMPEHHI 1T AiT Ha BCi
CycninbHi BiAHOCKMHM TOWO. Big cTaHy penirinHoi cBinomocTi 6arato B Homy

BepmaH I. [)K. Bepa v 3aKOH: NnpyMUpeHmne npasa u peaurmum. M.: Mock. WK. noauT. uccnea,, 1999. C. 6.
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3a/1€XKMTb LiNIICHICTb CYCNiNIbCTBA, @ 3PELITO0 — peasibHUI CTaH KOHCTUTY-
LiOHaNI3My 1 NPaBOBOI CMCTEMM 3ara/IoM y KpaiHi.

LLle TicHiWi 3B’A3KM KOHCTUTYLiMHOrO Npasa 3 mopannto. Monpu Te, Wo
Lj 3B'A3KM, AK i BIAHOCMHM MiXK NPaBOM i MOPaA/LO 3arasom, y AiTepaTypi
NPOAOBXKYIOTb iIHTEPNPEeTyBaTV MO-PiI3HOMY 3a7eXHO Bi4 TMMy MpPaBopo-
3yMIHHA, HMHI Aefani MEeHLIAEe TUX, XTO 3aMepeYye, Wo NpaBo M Mopanb
06’eAHYIOTb CNiNbHI ANA HUX LiHHOCTI.

AK BM3HAYeHHA NOHATTA LUiHHOCTEN, TaK i ixHA Knacudikauia B nitepaTy-
pi [OBONI PiSHOMAHITHI. X NOAINAIOTL Ha NO3UTWBHI 1 HeraTWUBHI, maTepi-
aNnbHi N [YXOBHI, cepef AKUX TaKOXK BMOKPEM/IIOIOTb MOPasbHi, peniriiHi,
eCTeTUYHi, HayKOBIi; abCONOTHI 1 BiAHOCHI; LiHHOCTI, NpUTaMaHHi NeBHOMY
CYCNiNbLCTBY, M YHiBepCcanbHi (3aranbHONOACHKI) LiHHOCTI Towo. He Baato-
YMCb [0 AOKNAAHOrO aHanisy nepeniyeHnx nuTaHb (e BUXOAUTb 33 MEMi
KOHCTUTYLMHOTO MpaBa), HaroJIOCMMO Ha TPbOX 3ayBarax, AKi CTOCYHOTbCS
LbOro Nigpo34iny NiapyyYHMKa.

Mo-nepue, WiHHICTb — Lie He MPOCTO MaTepianbHUN YN AYXOBHUIN, NPU-
POAHMI YK colianbHMUN 0B'eEKT, y3aTUIN OKpeMo. Takmnin 00'eKT CTaE LiHHICTIO
e To4j, KO € BMABOM 3aLLiKaB/IEHOrO CTaBAEHHA /OAMHN 3 NOrAay
337,0BONIEHHA UMM 06’eKTOM Ti NoTpeb i iHTepecis’. IHaKWe Kaxydu, Kpu-
Tepiin TOro, WO 3apaxoByBaTH, a WO Hi A0 LiHHOCTEN, 3a1EXKNUTb BiJ camoi
NHOANHN, € AKTOM T OLLIHKOBAHHA.

Mo-Aapyre, Xo4 OUiHI00Tb Yy cdhepi KOHCTUTYLIMHOro npasa, AK i npasa
3aranom, 6es3niy ABMLL, 30Kpema M HeraTUBHMX, CyCMiZIbHO WKIAAMBUX YK
HaBiTb HEDEe3MeyHMX, NPaBo SK GEHOMEH (30Kpema KOHCTUTYLLIHE) NoB’A-
3aHe TiIbKN 3 NO3UTUBHMMM LHHOCTAMMW: NIOACBKOM TiAHICTIO, A0O6pOMm,
CnpaBeANMBICTIO, PIBHICTIO, cBOOOA00 TOLLO.

Mo-TpeTe, Nia 4Yac MOACHEHHA LiHHOCTEM BaKAMBE 3HAYEHHA MatoTb
He paujioHaNbHI, NOTiYHI AO0Ka3W, BNACTMUBI HayLli, @ eMOLjiNHe CNPUMHATTA
NOAMHOK 06’EKTa AK LJiHHOCTI Yepes BHYTPIWHI nepemBaHHA. LIIHHOCTI
Ta iXHE 3HAYEHHA A4 N0AeN MOXKHA OMMCYBaTK 33 AOMOMOTOK MOBHMX
3acobis, MoHa, H6a binblue — Tpeba KepyBaTUCA HUMUK Y CBOTN MPAKTUYHIN
OiANBHOCTI, YABUTM AIKY M0O3a KOHTEKCTOM LLIHHOCTEN HEMOMK/IMBO, NPOTe
pallioHaniayBaTh LiHHOCTI (HanpuKknag, yxe 3ragyBaHi — AOACbKY Tia-
HiCTb, 4OBPO, CNpaBeaIMBICTb, piBHICTb, CBOOOAY, AK | NpaBeAHe, NopsAaHE,
npeKpacHe Tollo), TO6TO aHani3yBaTH iX AnLLE KPi3b MPMU3MY PO3YMY, 3a A0-
MOMOTOLO BiANOBIAHMX NOTIYHMX AOKa3iB HepeaibHO. CyTO HayKOBI MeToaM
TYT He CNPaLbOBYOTb. 3pO3YMITM K MPABO 3arasoM, TaK i KOHCTUTYLiNHe

HeHoscku H. Mpaso 1 ueHHoctu / nep. ¢ 6osrap. M.: Mporpecc, 1987. C. 26.
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NpPaBO 30KPEMA MOMKHA Ti/IbKM Yy 3B'A3KYy 3 NepeniyeHnMn 1 iHWUMK LiH-
HOCTSIMK, AKI He 3aBXK/AM BifobparkatoTb Y TEKCTaX KOHCTUTYLIM Ta iHWMX
HOPMAaTMBHMX aKTax KOHCTUTYLIMHOrO 3micTy. TOMy Ba*K/IMBOrO 3HAYEHHA
HabyBae, AK MMCaB OAMH 3 NPOBIAHMX CyHaCHUX aMePUKAHCbKMX TEOPETU-
KiB i dinocodis npasa PoHanba [JBOPKiH, MopanbHe npoyunTaHHs (moral
reading) KOHCTUTYLT, AKOMY BiH NPUCBATUB OAHY 3i CBOIX NpaLpb .

LliHHiCHe cTaBneHHA KOHCTUTYLIMHOTO NpaBa A0 CBiTy CMOPIAHIOE 10Oro
He TiIbKK 3 Penirieto n Mopanto, ane i 3 MUCTELTBOM, LLO Y BITYM3HAHOMY
NPaBO3HABCTBI 3a/IMLLAOTL NO3a YBaroto.

MucTeuTBO — Le Taka popma AyXOBHO-MPAKTUYHOIO OCBOEHHSA CBITY,
B AKill OPraHiYHO NMOEAHYIOTbCA Mi3HAHHSA | TBOPEHHSA, WO IPYHTYOTLCA He
JIVLIE Ha 3HaHHI, @ N1 Ha BUCOKOMY PiBHI BMiHHS, MalCTEPHOCTI B Till UM
iHWIM cdepi AisnbHOCTI. AKLLO B HayLi BiANOBiAHI Teopii i KOHUEeNLIT NpnB’s-
3aHi 40 PaKTiB, € HAC/NIAKOM IXHbOTO y3arajbHeHHS, TO B MUCTELTBI 3HaHHA
€ pe3yNbTaTOM OLLiHIOBa/IbHOrO CTaBNEHHA A0 AiMCHOCTI. TakoMy CTaBNEHHI
BA1ACTMBA 3HAYHO binblia iHAMBIAyanbHa cBOHOAA, AKLWLO NOPIBHATY 3 Hay-
KOBMM Mi3HaHHAM.

KOHCTUTYLS (SK | KOHCTUTYLiAHE NPaBO) FPYHTYETLCA He TiIbKM Ha Ha-
ABHOMY — Yy3arasibHeHHi GaKTiB Ta IXHbOMY OLiHIOBAHHI, @ 1 Ha HaNeXHo-
MY, BUpilWabHEe 3HAaYeHHA B AKOMY MAE€E LjiHHICHe CTaBleHHA il TBOPLiB A0
HABKO/IMLLIHBOTO CBITY. Y)Ke yepes e KOHCTUTYLinHe NpaBo BMXOAUTb 3a
MEXI «4UCTOT» HayKM. TUM BiNbLIOK MIPOKD MUCTELIbKa MaCTEPHICTb BU-
ABNAETLCA Y GOPMYNOBAHHI NOMOXKEHb KOHCTUTYLT, MOBI 1 CTUNI BUKNAAy
HOPMaTMBHOrO MaTepiany (Moro, 3 oAHOro OOKy, NanigapHOCTi, CTUCAOCTI,
a 3 iHWOro — YiTKOCTi, ACHOCTI), B ONTUMa/ibHOMY MOEAHAHHI B HbOMY 3a-
ra/IbHOBXWMBAHOI Ta crnewiaNi30BaHOl TEPMIHONOTIT TOLLO.

Lle aano nigcraBu AeAKMM NpPaBO3HABLAM roOBOPUTM MPO Te, WO topu-
[OUYHI TEKCTM MatoTb Be3nocepenHii 38’A30K 3 eCTETUKOI0 ", @ OTKe, iX CAif,
OLiHIOBATX 3a KaTeropiamu, WO NpUTamaHHi MUCTeUTBY: AOCKOHANOCTI,
[OBEPLIEHOCTI TOWO; Y LUbOMY 1 BUABAAETbCA NpodeciliHa MaiCTepHICTb.
[HaKLWe KaxKyun, TEKCT KOHCTUTYL,T Ta iHLWI TEKCTM KOHCTUTYLIMHOro 3micTy
€ He TiNbKM Pe3ynbTaTOM HayKOBOrO Mi3HaHHA, a 1 BUTBOPOM HOpPMaTMB-
HO-NPaBOBOro MMCTeLTBa. HalAcKkpasille CNOPiAHEHICTb KOHCTUTYUi i
KOHCTUTYLIMHOrO Npasa 3 MUCTELITBOM AEMOHCTPYE NPOLLEC Tl TAYMaYeHHs,
MPO WO NTMMETBLCA B HACTYMHMX PO34iNax.

Freedom’s Law. The Moral Reading of the American Constitution. Cambridge. MA, 1996.
Bypnaii €. B. MpaBo AK TUN COLiaNbHOrO pery/toBaHHA: eCTeTUYHUIA acnekT. Haykosi 3anucku HaYKMA.
FOpuduyHi Hayku. T. 26. K., 2014. C.14.
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3BiCHO, MAMCTEPHICTb MPABHWKM OMNAHOBYOTb PAa3oM 3 MpPodeciiHMm
nocsigom. NpoTe 3aBaaHHA IOPUANYHOIT OCBITU B YMOBaX Cy4aCHWX MOCTiH-
AycTpianbHUX rnobanisauinHnMx TpaHchOpPMaLii, KoM LHHOCTI CTaloTb
0COBANBO BaAKAMBMMMU, He CNif, 3BOAUTU A0 03O6POEHHA MalbyTHIX NpaBs-
HWKIB TEOPETUYHMMM 3HAHHAMMK (3a BCiei noTpebu), a nepenbavae dop-
MyBaHHA HAaBMYOK CAaMOCTIMHOIO MMWC/AEHHA, YMIHHA TBOPYO 3aCTOCyBaT
HabyTi 3HaHHA B HOPMOMPOEKTYBA/bHIl, HOPMO3aCTOCOBYBA/IbHIN Ta iHLWIM
NPaKTUYHIM AisnbHOCTI. be3 ycBiaOMAEHHA CNOPIAHEHOCTI NpaBa, 30Kpema
KOHCTUTYLMHOTO, 3 LIHHOCTAMM 1 MUCTELITBOM Lie 3p0OUTU HEMOXKANBO.

1.2.3. KoHctutyuiiiHe npaBo: rany3b npasBa 41 pyHAaMeHTa/IbHa
OCHOBA — CTPUXKEHb HaLLiOHA/IbHOI NPaBOBOI cMCTEMU

3a yCTa/IeHo TPAAMLIEID KOHCTUTYLMHE NMpaBo Y BiTYM3HAHIN Ta 3a-
KOPAOHHI HayKOBIl niTepaTypi, NiaApy4YHMKax i HaB4YabHUX NOCIGHMKaX 3
KOHCTUTYLiIMHOro NpaBa po3rnaaatoTb AK rany3b HalioHabHOro Npasa no-
PA 3 rany3aMmn afMiHICTPATUBHOTO, LMBIZIBHOTO M KPUMIHAAbHOrO NpaBsa
Towo. Wonpasaa, rany3b KOHCTUTYLIMHOrO Npasa, Ha BiAMiHY Bif iHWMX
MOro ranysen, 4acTo CynpoOBOAMKYIOTb eMNiTETaMM: «NPOBIAHA», KKAOYOBAY,
«LeHTpasbHa», «iHTerpyBaabHa» TOWO. IHOAI il B3arani iHTepPNpeTytoTb AK
«Hafranysb», HOPMU AKOT OAHOYACHO € B YCIX rasy3ax npasa’.

3a Ti€W K TPaAMLIED KOHCTUTYLIMHE NpaBO 3apaxoByloTb A0 rany3emn
nybaiYHOro npasa, TO6TO TiEl NiaCMCTEMM NPaBa, WO PEeryatoe BigHOCKMHM,
nos’A3aHi 3i 34iMCHEHHAM NyONiYHOT BNaanM — AepaBHOI Blagun 1 micue-
BOrO CamMoBpPAAYBaHHS.

Kputepiamm BMOKpeMIEHHA NEeBHOI CYKYMHOCTI NPaBOBMX HOPM Y ra-
N1y3b KOHCTUTYLIMHOTO NpaBa, AK M iHLWMX rany3ei NpaBa TaKoXK TPaANLIMHO
(MpuHalMHI 4NA BITYM3HAHOrO NPaBO3HABCTBA) BBAXKAOTb HASIBHICTb Y LIiEl
CYKYMHOCTI HOPM CMi/IbHOTO NMpeaMeTa peryntoBaHHA, TOOTO AKICHO OAHO-
PiAHWX BiAHOCKH, AKi BOHM PErytoloTb, Ta METOAY MNPaBOBOro peryatoBaH-
Hs, TOOTO 3acobiB, cnocobiB i NPMINOMIB BNIMBY AEPMKABM Ha CyCMinbHI Bia-
HOCMWHM, LLLIO CTAaHOBAATb NpeaMeT peryatoBaHHA BiANOBIAHOI ranysi.

AKLLO 3BEPHYTUCA [0 aHani3y BM3HAYeHb NpeameTa KOHCTUTYLiIMHOTO
NpaBa, WO € AK Y BITYM3HAHIN, TaK | 3aKOPAOHHIN niTepaTypi, To 6a4Mmo,
O Ui BM3HAYEHHA CYTTEBO PI3HATLCA HE Ti/IbKM 3@ MOBHO-CTUAICTUYHUMM
03HaKamM (LLLO LLiIKOM MPUPOAHO, OCKIIbKM BOHM BUPAXKatOTb iHAMBIAyaNb-
Hi BNoA0OaHHA iXHiX aBTOPIB), a 1 32 3MICTOM. 3a TpaAMLLIEtO, SKa CArae e

.

0O6was Teopun rocyfapcTea v Npasa. Akagemmnyeckuin Kype: yuebHuK 4ns By3oB: y 2 7. / oT. pea. npood.
M. H. MapyeHko. M.: 3epuano, 1998. C. 241. T. 2.

47



YyaciB JOMiHyBaHHA B EBpoONi Ha3BKM chepn peryatoBaHHA CyCnifbHUX Bia-
HOCWH, NOB’A3aHMX 3 OpraHisaljeto i GyHKLIOBAHHAM AeprKaBHOI BAaaM,
Ta BiANOBIAHOT 1 CYKYMHOCTI HOPM — «ep’KaBHe MpPaBO», YUMAN0 KOH-
CTUTYLLIOHANICTIB NPOAOBXKYIOTb 3BOANTM NPeAMET KOHCTUTYLLIMHOIO NpaBa
nepeBa*kHO A0 BiAHOCMH BAaZaptoBaHHA. MpoTe BinblicTb cnewjanicTtis 3
KOHCTUTYLiMHOro NpaBsa, YCBiZAOM/IOUM, O4EBMAHO, BPA3/IMBICTb TaKOI No-
3ULT Yepes cyTTeBe PO3WMPEHHA cHepPU KOHCTUTYLLIMHOrO perytoBaHHA B
CYYaCHMX YMOBaX, AKLLO MOPIBHATU HaBIiTb 3 NepWwmMMmM KoHCTUTYLiaAMK CLUA
Ta €Bponu, NiAX04ATb A0 BM3HAYEHHA NpeamMeTa KOHCTUTYLLIMHOro npaea
feuo no-iHwomy. OAHi 3 HMUX, BBarKatouu, WO nybaiYHO-NpPaBoBi ranysi
npasa peryntotoTb BiAHOCMHU AePKABHOMO BAAAAPIOBAHHA, TOOTO cycninb-
Hi BiAHOCWHMW, NOB’A3aHi 3 opraHisalieto i 34iCHEHHAM Bfaayn B AeprKaBi,
NpeaMeTOM KOHCTUTYLIIMHOrO npasa OXOM/OKTb AMLWe Ti 3 HMX, WO pe-
a/lbHO MatoTb MOMITUYHMIA 3MICT, OAHOYACHO «PO3MNAAAI0Tb iX Y KOHTEKCTI
BM3HAHHA NOAMHU HAMBULLOKO LiHHICTIO | HANeXHOoro 3abesneyeHHs npas
MoAVHMY . [HWI Ha nNepwuin nnad y npeameTi KOHCTUTYLIRHOro npasa
CTaB/ATb HEe BiAHOCMHMW BNAAAPIOBAHHA, @ BiAHOCUHM 0COBM inaepwasn™
abo ¥ B3arani BigHOCMHM OXOpPOHKM NpaBs i ceoboa MoamHn (M. B. barnai,
B. H. lTabpuuinze)”™ . e iHWi BBaXatoTb, L0 NPEAMETOM KOHCTUTYLLIMHOIO
npaBa € «MNONITUYHI 1 iHWI HanBaXkAMBILLi (nidKpecaeHHA Hawe — M. K.)
BIAHOCWMHM, 3MICT AKUX MONATAE B YTBEPAXKEHHI Ta rapaHTyBaHHI KOHCTU-
TYUiMHMX npaB i cBoboa MtoAMHM, peanizalii nybaiyHoi BAaau..., @ TaKOXK
3abe3neyeHHi B3aemosii rpOMaZAHCbKOrO CyCniNbCTBa 3 AepKaBOl Ha
napuTeTHWUX 3acagax» . HapewTi cepes 3apybiskHMX (NOCTPaaAHCHKMX)
i BITYM3HAHMX KOHCTUTYLiOHANICTIB € 1 Ti, AKi B6avyatoTb cneumdiky npea-
MeTa KOHCTUTYLIMHOro NpaBa B TOMY, LLO MOro HOPMW PErytooTb OCHOBM
NpPaBoOBOro CTaTyCy NOAMHU, FPOMAAAHUHA i iXHiX 406POBINbHUX 06’ea-
HaHb, OCHOBM B3aEMO3B’A3KIB OCOOUCTOCTI — KONEKTUBY, AEPHKABU — Cy-
CNiNbCTBA — AEPMKaBHOI BAaAM, @ TAKOXK OCHOBW BiAHOCKMH B yCix chepax
KUTTEAIANBHOCTI CYCMiNbCTBA: MOMITUYHIN, €KOHOMIYHIM, coUianbHIl, ay-
X0BHin™" abo » [0 npeameTa KOHCTUTYLIMHOrO npasa 3apaxoByHoTb YCi
«CYCNiNbHI BIAHOCKHM, AIKi HE MOXKHa edEeKTUBHO BPErytOBATHU 33 AOMNOMO-
o0 IHWMX coLlianbHMX Hopm» ™"

LWanosan B. M. KoHcTuTyuiHe NpaBo 3apybiskHMX KpaiH: nigpyyHuk. K.: IH HOpe, 2015. C. 6.
DpuubKkuit O. ®. KoHcTuTyuiiHe npaso YkpaiHu: nigpyyHuk. K.: FOpiHkom IHTep, 2004. C. 10.

Tam camo. C. 9.

depopeHKo B. /1. KoHcTuTyuiHe npaBo YkpaiHu: nigpyyHuk. K.: BugasHuurso Jlipa, 2016. C. 14.
YnpKuH B. E. KOHCTUTYUMOHHOE NpaBo Poccuu: y4ebHuK. 6-e nsganune. M.: HOPMA, 2009. C. 20, 1—21;
BiTuk I. P., BiTuk tO. |. KoHcTUTyLiHe npaBo YKpaiHu: HaB4anbHui Kypc. K.: Bagmum Kapnenko, 2012. C. 3.
CaBumH M. KoHctutyuioHanism i npupoaa KoHctutyuii. K, 2013. C. 268.



HaBiTb Lei HEMOBHWMI Nepenik BM3HaAYeHb NpeaMeTa KOHCTUTYLMHO-
ro nNpasa CBiAYMTb NPO Te, WO BiAHOCUHMU, AKI BIH OXOMJIIOE, HE € «AKICHO
OAHOPIAHUMMY, LLO BXKe Camo cOBOID YCKNAAHIOE iHTEpPNPeTaL,ito KOHCTU-
TYLiMHOrO NpaBga AK raaysi npasa.

3 ornaay Ha CYMHIBHICTb TaKOro TpaAMLIMHOMO NiaAxo4y A0 BU3HAYeHHA
NPMPOAN KOHCTUTYLLIMHOrO NpaBa, AeAKi KOHCTUTYLIOHaNicTM, obcTototo-
YW NO3MLItO MOro iHTepnpeTay,ji AK raay3i HalioHaAbHOrO NpaBa, Y Takin
Heo4HOPIAHOCTI NpeamMeTa KOHCTUTYLIMHOTO npaBa HamaratoTbca noba-
YUTK CYTTEBY OCOBAMBICTb LLET ranysi, AKWO NOPIBHATA 3 iHWMMMK ranyss-
MM Npasa’, aKUeHTyBaTV yBary Ha TOMYy, WO BOHO, MOB/SAB, «3a CBOEIO
CTPYKTYPOIO... 3arajloM BiATBOPIOE CUCTEMY HaLiOHaAbHOTO Mpasa»
€ 3ara/IbHOK YaCTMHO BCiX iHWMX raay3en npasa Touwo. K. b. Kntoukos-
CbKWW y3arani CYMHIBa€eTbCA B €4HOCTI NpeAmeTa KOHCTUTYLLIMHOrO Npaga,
HaroaoWyYM Ha Moro baraTonpeAMeTHOCTI 1 AOLINBHOCTI 3 OrNA4Y Ha Ue,
BMOKPEM/IEHHS LiI0r0 Nepeniky noro npeameTis™ .

He MeHLLe 3annTaHb BUHWKAE 3 BUOKPEMIEHHAM crneumdiyHoro metoay
KOHCTUTYLLIMHO-NPABOBOr0O PeryatoBaHHA. Y KOHCTUTYLiMHOMY NpaBi BUKO-
PUCTOBYIOTb Mal»Ke BECb apceHa 3acobiB, cnocobis i NpUiMoMiB peryatoBaHHsA
CYCMiNIbHWUX BIZAHOCWUH, MPUTaMaHHMX NPagy: iMNepaTmMBHWX, BIaAHO-aBTOPUTAP-
HMX, NOByA0BaHWX Ha BiAHOCKMHaX CybopAMHaLLii, AKi BUSBNAIOTLCA HacaMmnepes,
Y «BepTUKaNbHUX» BiIHOCUHAX, MOB’A3aHMX 3 OpraHisaL|ieto BUKOHABYOI B3y,
BMMOrax 40 OpraHiB Aep»KaBHOI BN1aAM, OPraHiB MiCLLEBOro CaMoBpPALYBaHHA
Ta iXHiX NocagoBMx Ocib AiATW NuLe Ha NiACTaBaX, y MeXKax MOBHOBAMKEHbD i B
cnociob, Lo nepenbavyeHo KOHCTUTYLLIEK Ta 3aKOHaMK, TOBTO InLLE Ha NiacTa-
Bi ZLO3BIi/IbHOMO TUMY NPABOBOrO PerytoBaHHA — «/103BOJIEHO ULLE Te, WO
H6e3nocepeiHbO NepeadayeHo 3aKOHOMY;

*  OMCNO3UTUBHMUX, NODOYAOBAHMX Ha 3acajax aBTOHOMIi, OPUANYHOI
PIBHOCTI cy6’eKTiB, KOOPAMHALMHUX 3B'A3KIB MiXX HUMMK, AKI Nnepea-
6a4atoTb 3MOry Bpery/1boByBaTW BiIHOCMHM Ha NiACTaBi 3ara/sibHO-
[03Bi/IbHOTO TUMY PErytoBaHHA, TOOTO 3a NPUHLMMNOM «Z103BOSIEHO
BCe, Lo He3nocepeiHbO He 3aDOPOHEHO 3aKOHOMY, SIKMIA NMOLLNPIO-
€TbCA Hacamnepes Ha rPOMaAH.

Kosnosa E. U., KytaduH O. E. KoHcTUTYLMOHHOE npaBo Poccuu: yuebHUK. 4-e u3g., nepepab. u gon.
Mocksa: TK Benbu, Mpocnekr, 2007. C. 67.

CkpunHioK O. B. Kypc cydacHoro KOHCTUTYLiMHOro npasa YKpaiHu: akagemiuHe BUAaHHA. Xapkis: Mpaso,
2009. C.9.

KntoukoBcbkuit 0. B. MpuHUmMnM BUGOpYOro npaBa: LOKTPUHANbHE PO3YMIHHA, CTaH Ta NEePCneKTUBK
3aKoHOAABYOI peanisauii B YKpaiHi: moHorpadis. K.: Baite, 2018. C. 38—39.
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MowyKn 0cobNUBUX BiAMIHHOCTEN Y MeTOAaxX KOHCTUTYLLIMHOrO peryto-
BaHHA B TOMY, LLLO KOHCTUTYLiiHE NPaBo:
® «pEerytoe HaMBa*KAMBIWI MOMITUYHI, EKOHOMIYHI, CcOLianbHi, Kyab-
TYPHI (Ayx0BHI) i iHLWI TicHO NOB’A3aHi 3 HUMMK CyCNiNbHI BIAHOCUHMK,
L0 € NPeAMETOM KOHCTUTYLIMHOIO npaga»’;
* «CNpwuAe peanizauii iHTerpaTMBHOI GYHKLIT KOHCTUTYLiMHOrO Npaea
LWOAO iHLWWX rany3eit HalioHaAbHOTO Npasa»

abo x:

° vy KONi CyD'eKTiB, AKMX AeprKaBa BWM3HAE MNPaABO3AATHUMMW | Aie3-
LaTHUMK;

* Yy NOPALKY BU3HAUYEHHA Ta 34iMCHEHHA IOPUAMYHMX NPaB M 06oB’A3-
KiB cyb’ekTiB™" TOWO, AK Ue YacTo ByBae B MiApPYyYHMKAX 3 KOHCTM-
TYUiHOro Npasa, MatoTb AOBONI HEMEPEeKOHAMBNI | GaKTUYHO Bes-
NepCcneKkTUBHUN BUTNAL.

3a3HayeHi «0cobAMBOCTI METOAY KOHCTUTYLLIMHOIO NpaBa» HacnpasAi
CTOCYOTbCA abo NpeAMeTa KOHCTUTYLIMHOMO NpaBa, We pa3 NiaATBepasKy-
oYM AKICHY HEOAHOPIAHICTb CyCniNbHUX BiIHOCKH, LLO BiH peryntoe, abo
X IHWKX 0cOBNMBOCTEN CaMOro KOHCTUTYLIMHOMO NpaBsa, ajne ax HisK He
0cobMBOCTEN MOrO METOAY.

Haspaa 4m moxHa NoroanMT1CA 3 MOLIMPEHOIO AYMKO NpOo Te, Lo BAaA-
HO-IMMNepaTUBHUN METOA, AKMIM Ba3yETbCA Ha BiAHOCMHAX BAaAM 1 nigno-
PAAKYBAHHA, € MAHIBHUM Y KOHCTUTYLLIMHOMY Npasi. AJ)Ke BaXKKO Ha3BaTh
BiAHOCHHM MiK 3aKOHOAABYMMM, BUKOHABYMMM 1 CYA0BUMM OpPraHamm Ym
BIAHOCKMHM MiXK Aep»KaBOK i MiCLLEBMM CaMOBPAZLYBAHHAM BiZAHOCHMHaMM
cybopamHauii, Ak ue 6yno B MMUHy/NIOMY, 0COB/IMBO 3a PadsHCbKMX Yacis,
KOMW [ifiB TaK 3BaHUIM NPUHLMMN AEMOKPATUYHOTO LeHTpaniamy. Tum nave
Lie CTOCYETbCA BiAHOCUMH MiX rpomagaHMHOM (Nt0AMHOW) i AepKasoto. Y
peryitoBaHHi BCIX UMX BIAHOCUH Aedasi WuMpLlle BMKOPUCTOBYOTb AMCMNO-
3UTUBHNIM METOA, OCHOBY AKOIO CTAaHOB/ATb BiAHOCUHWN KOOPAMHALLT, a He
nignopsaaxkyBaHHA. Llel meton aenani NoOMiTHiWE NPOHUKAE HaBiTb y che-
py BMKOHABYOI BNaaM, e BiAHOCMHM cybopamHaui 3anMLiatoTbea i, Boye-
BWUAb, 3aMWATUMYTbCA HaAaNi AOMIHAHTHMMM,

AKLEHTYBaHHA yBarn y BU3Ha4YeHHi npegmeTa KOHCTUTYLiMHOro Npasa
Ha AeprKaBHO-NONITUYHMUX BiAHOCUHAX BAaJaptOBaHHA, HaBIiTb 3 BiAMNOBIA-
HUMW 3acTepPEeKeHHAMW — Lie, MO CyTi, BiAJyHHA nonepeaHboro AepKas-
HOLLEHTPWUCTCBKOro Miaxody A0 iHTepnpeTauii CyCchnifibHMX BIAHOCKH, LWLO

depopeHKo B. J1. KoHcTUTyuiHe NpaBo YKpaiHu: nigpyyHuk. K.: Bugasuuurso Jlipa, 2016. C.16.
Tam camo. C. 16.
DpuubKkuit 0.0, KoHCTUTYLiiHE NpaBo YKpaiHu: niapyyHuk. K.: lOpiHkom IHTep, 2004. C.10— 11.
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BMHMKAIOTb Yy 3B’A3KY 3 OpraHisauji€eto i PyHKLilOBaHHAM [epKaBHOI BAaaM,
chOPMyNbOBAHNX NO3UTMBICTCbKMMM KOHLENLISMI. TakmiA niaxia Binobpa-
YKEHO B y»Ke 3rajlyBaHil Ha3Bi BiAMNOBIAHOI CYKYMHOCTI HOPM, WO perynto-
tOTb Ui BIAHOCUMHW — AeprKaBHe Npaso.

| xou LA IXHA Ha3Ba 3a TPAAMLIED A0Ci 36epiraeTbca y AeaKnx KpaiHax,
6iNbLIOK YM MEHLLIOK MiPOK HAMOBHIOKYMCL HOBMM, Cy4aCHMM 3MICTOM,
KOHLENTYaNbHO AepKaBHE NPaBO M KOHCTUTYLiMHE NPaBo He CAiJ, OTOTOX-
HIOBATK, K Lie € Yy BITYM3HAHIN (Ta 1 NeBHOI Mipoto 3apybixHil, ocoban-
BO MOCTPaAAHCbKiN) NniTepaTypi 3 KOHCTUTYUiMHOrO Npasa. He MoXKHa He
NOroANTUCH 3 AYMKOK BiJOMOr0O HiMELbKOro KOHCTUTYLOHanicTa KoHpa-
na Tecce, akui we y 80-x pOKax MMHYAOro CTOAITTA nucaBs: «[eprkaBHe
NpPaBO HeifeHTUYHEe KOHCTUTYLIMHOMY, OCKiZIbKM OCTAHHE CTOCYETbCA He
NVlle Aep:KaBu, ane 1 cycnibHOro XUTTA 3arafiom (BnacHicTb, cim’'s, ria-
HiCTb NOAMHM), X04a, 3 iHWOro HOKY, KOHCTUTYLLIMHE NPaBO MICTUTb 3aca-
[V OEPIKABHOTO» .

PossuBatoum aymky lecce, cnig ooaatv, WO KOHCTUTYLiIMHE npaBo
MiCTUTb He NPOCTO 3acaM AEePXKABHOIO NPaBa, a 3aCan AepPXaBHOro Baa-
[aptoBaHHA, Nobya0BaHOrO Ha MPUHUMNOBO BIAMIHHINA BiA, topUANYHOIO
NO3UTUBI3MY, THOANHOLUEHTPUCTCbKI METOAOMONYHIA OCHOBI. AIK CAYLWHO
HaronoLyBaB OAMH i3 TBOPL,iB AOKTPUHM the Rule of Law — BepxoBeHCTBA
npaBa M Cy4acHOro KOHCTUTYLiOHA/i3My — BM3HAYHWU aHMNINCbKUIA KOH-
cTuTyuioHanict AnbbepT [alici, npaBa i cBob60an 0cobu € «OCHOBO, a He
Pe3y/1bTaToOM MpaBa KpaiHW», a NPaBWIa, WO CTAaHOBAATb KOHCTUTYLINHWIA
KOAEKC, € «He [XKepesom, a Hac/NiAKOM npas oci6»™™. Xoda Ui BUCHOBKM
[Jawnci pobus Ha niacTaBi NOPIBHAILHOIO aHanisy 6PUTAaHCbKOI KOHCTUTY-
LiHOT CUCTEMM 1 KOHCTUTYLLIMHNX CUCTEM KOHTUHEHTAIbHOT EBPONM, HUHI
BOHW CMPUNHSATI BCIED EBPOMENCbKOI CMi/IbHOTOHO.

Came HeBia4y»KyBaHi NpaBa i cBOOOAN MOANHM, AK CBIAYUTL AOCBIA, CY-
YaCHMX PO3BMHYTUX KPaiH, BM3HAYAIOTb OPraHi3aL,ito i GyHKLiOBAHHA aep-
YKaBHOIO MEXaHi3My, yTBOPIOKOTb OCHOBY CTPMMYBaHb i MPOTMBAr AEpKaB-
HOI BNaAM, AKa 3aBXAM CXM/IbHA 40 BUXOAY 3-MNiJ KOHTPOIKO CYCniNbCTBa.
Le Ton obmexyBansHMA Bap’ep, AKMIA He moxe OyTM NoAoaaHO Ha Biac-
HWM PO3Cy/, Hi 3aKOHO4ABY00, Hi BUKOHABYOLHO, Hi CY/I0BOLO Ti/IKaMW BNAAM.
Mo cyTi, npaBa  cBoboAM NOAMHU € MEPLIOAKEPENOM MPaBa, 30KPeMa
KOHCTUTYLiMHOTO.

.

Xecce K. OcHOBbI KOHCTUTYLMOHHOTO npasa ®PI. M.: Mporpecc, 1982. C. 29.
Dicey A. V. Introduction to the Study of the Law of the Constitution. 1959 (1961). P. 232.
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Bu3HavyanbHe 3HaYeHHA HeBIAYYKyBaHMX NpaB i cBOHOA, NMOANHM LLOAO
000B’A3KIB [ep:KaBM, opraHizauii i dyHKLUitoBaHHA Ti mMexaHi3aMmy npamo
3adikcoBaHo y KoHCTUTYLIT YKpaiHu. 30Kpema, y 4acTuHi apyrii ctatTti 3
OCHOBHOrO 3aKoHYy MaeTbcA: «MpaBa i cBOOOAM MOAMHM Ta iXHI rapaHTii
BM3HAYatOTb 3MICT i CNPAMOBAHICTb AiANLHOCTI Aepxasu. JepKasa Bigno-
BiAa€ nepea Nt0AMHO0 33 CBOIO AifNIbHICTb. YTBEpAKEHHA | 3abe3neyeHHs
npaBs i cBO60A NMOANHU € TONOBHUM OOOB’A3KOM AEPIKaBM».

Taka NOOMHOLEHTPUCTCbKA CAPAMOBAHICTb KOHCTUTYLIT Aa€e niacTaBu
CTBEPAXKYBATH, LLO:
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no-nepule, BUXiAHWMM, BU3HAYaIbHUMKN ANA KOHCTUTYLiIMHOIO npa-

Ba € /IIOAMHA Ta BiAHOCWMHMW, NMOB'A3aHi 3 rapaHTyBaHHAM ii npas i

csobop. BigHOCMHW BnafaptoBaHHA BTOPWMHHI, MOXiAHI Big, HWX i

nignopAAKoBaHi iM. Bia TOro, HacKiIbKM BOHM NIOAMHOCNPAMOBAHI

(«NOANHOUEHTPUYHI),3aN1EXKNTb HE TINIbKM KUTTA | 30,0P0B’S, HeJo-

TOPKAHHICTb | 6e3neKa KOXKHOI MtoAMHM, Ti FiAHICTb, a 1 cTaH rpoma-

[OAHCBKOrO CYCNiNbCTBa B LLiIOMY, MOro lyxoBHa aTmocdepa.

no-Apyre, KOHCTUTYLiMHE MpaBO 3a CBOEK MPMPOAOHD i 3MICTOM

BMXOAMTb J@NeKo 3a Mexi nybniyHoro npasa. Tomy HEMaE niacTas

H6e33acTepekHO 3apaxoByBaTM MOro 3a nonepeaHbolo TPaauLIieo

(3a aHanorieto A0 AeprKaBHOrO Npaga) Ao nybniyHoro npasa. Moain

cucTeMM Npasa Ha nybaiyHe 1 NpMBaTHE NPaBO B Cy4aCHUX YMOBaXx

MOro MOMITHOrO «ONtOAHEHHA» CTa€ AeAani YMOBHIWMM. 3HaUTK

HWHI «Y4MCTY» ranysb NpaBa, AKa 3axuuiana 6 TinbKK NyO6AIYHUIA YK

NPUBATHUI iHTEPEC MalKe HEMOXAMBO. TMM Mnaye Le CTOCYETbCA

KOHCTUTYLIMHOTO NpaBa. 3acam KOHCTUTYLIMHOrO naay — OAHiIEi 3

BM3HaAYa/IbHUX KaTeropin KOHCTUTYLIMHOrO NpaBa BM3HavatoTb Haso-

Bi, BianpasHi 3acaan dyHKLIHOBAHHSA BCiX chep cycninbHUX BiAHOCKH

i BCiX rasly3ein nNpaga:

— KOHCTUTYLiMHI 3acazay BNAcHOCTI CTaHOBAATb 6a3y LMBINLHOIO
npasa;

— 3acaay GopMyBaHHSA ypay, MOro NOBHOBAXKEHb, BiIHOCKH 3 Mia-
NOpPAAKOBAaHMMM MOMY OpraHaMm BMKOHABYOi BAaAM Ta iHWMMM
IHCTUTYTaMW — A/19 CTAHOBAEHHA | PYHKLIOBAHHA IHCTUTYTIB aj-
MiHICTPATMBHOIO NpPaBga;

— MPUHLUMN BiNLHOTO BMOOPY Npal 1 3moru 3apobnath Heto cobi
Ha XXUTTA — A1A TPYAOBOro Npasa;

—  MPUHLUMN PIBHMX NPaB NoApyKKs B W0Hi Ta cim'i — ana cimen-
HOro NpaBga;




— TMPWHUMA, 3r4QHO 3 AKMM 0CODY BBaXKatoTb HEBMHYBATO Y BUYM-
HEHHi 3104MHY 1 HEe MOXKHa NigaaTM KPUMIHAbHOMY MOKapaH-
Ht0, AOKM Ti BUHY He Byae A0BeAEHO B 3aKOHHOMY MOPAAKY 1 BU-
3Ha4YeHO 0BBMHYBAIbHUM BUPOKOM Cyay — O1A KPUMIHANbHOTO
M KpMMiHabHO-NPOLLeCYanbHOro NPaBga;

— 3acaau PiBHOCTI nepen, cyaoM i HesanexHocTi, 6e3CTOPOHHOCTI
cyay v cyadis — AnA ranysein npoLecyanbHoro npasea;

— npuHUMN non bis in idem — HeMOXAMBOCTI NPUTATHEHHA A0
tOPUANYHOI BiANOBIAAAbHOCTI ABIYi 32 0AHE 1 Te K caMe NpaBo-
nopyLweHHA — A4 BCiX ra/y3ei npasa TOLLO.

KoHCTUTYLiMHE NpaBo He TiNbKW BM3HAYaE BianpasHi 3acaam dyHKLto-
BaHHA BXe yCTaNleHNX TPagMLIMHNX rasy3en npasa, a M 3ak1afa€e OCHOBM
bopMyBaHHA HOBUX MOrO rany3en.

e B cepeanHi 90-x poOKiB MUHYOTO CTOMITTA Y BITYN3HAHOMY NPaBO3-
HaBCTBI MPONYHAAM apryMEHTN Ha KOPUCTb CTaHOBNIEHHA TaKOi HOBOT ranysi
HaLiOHa/IbHOrO NpaBa AK NapiaMeHTCbKe npaso Ykpainu™. Mopag, 3 wu-
POKUM Mepeniikom AKICHO O4HOPIAHMX BIAHOCKH, WO CTAaHOBAATL NpeameT
peryntoBaHHA NapaaMeHTCbKOro npasa — OCHOBHMX QYHKLiM Ta NOBHOBa-
YEeHb NapaameHTy, MOro CTPYKTYPU, OpraHisaljii 4iabHOCTI Nap/iaMeHTy Ta
MOro AOMNOMIKHMX OpraHiB, NapiaMeHTCbKMX NpoLeayp ToLWo, iCTOTHO BK-
3HAYEeHILWOD, AKWO NOPIBHATY 3 KOHCTUTYLIMHUM NMPaBOM, BUAAETLCA Ta-
KOX crneundika MeToy peryntoBaHHA napaaMeHTCbKMX BiaHOCKMH. OaHUM
3 BAaroMmx aprymeHTiB Ha KOPUCTb BUOKPEMJIEHHA Nap/laMeHTCbKOro npa-
Ba B aBTOHOMHY ra/ly3b Npasa CTaB A0CBIA AeAKMX 3apybixKHMX KpaiH, npa-
BOBi CUCTEMMU SAKUX HasieKaTb A0 CiM'i KOHTMHEHTA/IbHOTO MpaBa, 30Kpe-
Ma ®paHuii, PPH Towo, Ae Taki ranysi Be GpakTmMyHo chopmysanmca’.
BiaToai KiNbKiCTb NPUXMUIBHUKIB BUOKPEMIEHHA MNAPIaMEHTCbLKOIO NpaBsa B
OKpeMy rany3b HaliOHa/IbHOro Npasa 3pocna.

PAL AK BITYM3HAHMX, TaK i 3apybixKHMX NPaBO3HABLLIB Y»Ke JOCUTb AaBHO

AKTUBHO OOCTOIOIOTb CAMOCTIMHICTb Cy40BOroO NpaBa sk rajaysi HalioHa b-
Horo npasa” . Mig, cyaoBMM NPaBOM PO3YMItOTb He XapakTepHe ana cim’i

Ous.: Topoaeubkuii O. B. MapnameHTcbKe NpaBo YKpaiHW: npouec cTaHoBNeHHA. Haykosuli 8icHUK
YepHiseybkozo yHisepcumemy. Bun. 4—5. MNpaBo3HaBcTBO: 36ipHMK HayKOBMX Npaub. YepHisyi: Y4Y,
1996. C.138—144.

[uB., Hanpuknaa: Ypbsac 0. M. MapnameHTckoe npaso PP, Oyepku napaameHmcKoeo npasa (3apybexcHoili
oneim)/nog pes. b. H. TonopHuHa. M.: UMNT PAH, 1993; KpyTtoronos M. A., Kosnep A. U. NMapaameHTCKoOH
npaBo ®paHuuK. Tam camo. KOHCTUTYLIMOHHOE (rocyAapcTBEHHOE) NpaBo 3apybeHbIx cTpaH. O6uwasn
yactb. M.: U3a-Bo BEK, 1996. C. 437—438.

[us.: boitko B. ®., Esgokumos B. O., tOngawes O. X. Mpaso ntoamHKn Ha npasocyaaa (Cynose npaso
YKpaiHu): HaBYanbHMI nocibHuK. K.: Bapta. MAVYI, 2003. 256 c.; Mpuayubkuit C. B. Bctyn go teopii
cyposoi Bnagum (CycninbcTeo, npaBocyaas, Aepasa): moHorpaodis. K.: IHCTUTYT aepkasu i npasa im.
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3ara/ibHOro npaea «cyaAaiBcbke npaso» (judge-made law), To6To Npaso,
CTBOPEHE CyAAAMM, @ CUCTEMY IOPUANYHUX HOPM, NMPeaMETOM peryto-
BaHHA AKMX € NOPAAOK GOPMYBAHHSA 1 CTATyC OPraHiB Cy40BOI BAAAM, IXHA
CTPYKTYypa, NOpAAOK opraHisaLii i GyHKLitOBaHHA, BiAHOCMHM MiX Cyaamm
M IHWMMM OpraHamm AepKaBHOI BAaAM, CTaTyC CyAAiB Ta iHWMX NOCaZ0BMX
ocib cynoBoro BiomcTBa, ixHe 3abesneyeHHs Towlo. fanysi cynosoro npa-
Ba B/IACTMBA He Ti/IbKM AKICHO oHOpIAHA cdepa CycniNbHUX BiIHOCKH, AKi
BOHO peryntoe, a 1 cneundika MeToAiB IXHbOro PeryatoBaHHA Ta BUCOKUIMA
CTYNiHb BHYTPIWHbBOI OpraHisauii cya4oBoro npasa. [1po ue cBig4mTb, 30Kpe-
Ma, oro KoamMdiKkauia B HM3LI aepkas (y benbrii, Hanpuknaa, aie Cynosuii
Koaekc, y PpaHuii — KoaeKc npo cyaoycTpii Tollo).

JocnTb NMEepeKoHMBUMM TaKOXK € apryMeHTW Ha KOPWUCTb BUOKPEM-
NeHHA BMHBOPYOro nNpasa AK aBTOHOMHOI ranysi HalioHaNAbHOro Npasa, Lo
3yMOB/IEHO NepeayCiM 3pOCTaHHAM 3HAYeHHA CyCMiIbHO-MNONITUYHOTO iH-
cTUTYTY BMBOPIB i BiANoBiAHO BMBOpYOro npasa Ana GyHKLIHOBaHHSA cyyac-
HOI ZE€MOKPATUYHOI AEeprKaBM Ta rPOMALAHCLKOro cycnifibetBa. OAHMM i3
HacNiaKiB TaKOro 3pOCTAaHHA CTafNo 3HAYHe PO3WMPeHHs obcAary cycninb-
HWX BiZLHOCWH, LLIO BOHO PEry/toE, Ta YCKAALAHEHHA BHYTPIWHbOT CTPYKTYpU
BMbopyoro npasa. Mo-Apyre, BaroMoo NiZCTaBoO BUOKPEMIEHHA CUCTe-
MW HOPM, WO PEeryatooTb BUOOPYI BiAHOCKMHM, Bif, iHWKWX NPaBOBUX HOPM
€ AKiCHa OAHOPIAHICTb BiIHOCKH, WO BUHMKAIOTb Y 3B’A3KY 3 MiArOTOBKOO
i NpoBeAeHHAM BMOOPIB yCix TUNIB | BMAIB (OpraHiB AepKaBHOI BAaau, op-
raHiB MiCLLEEBOro CamoBpAAYyBaHHSA, MOro nocaaosux ocib). Mo-TpeTe, Ha-
HaraTto BMpa3HiWOoLo, AKLLO NOPIBHATA 3 METOAAMU AEAKMX iHLWX rany3em
npasa, € cneundika MeTOLONOMNYHOrO IHCTPYMEHTApIt0 NPaBOBOro pery-
JITOBAHHA, BNAacTMBOro BMbopyomy npasy. [o-4eTBepTE, BaXKAMBO NiACTa-
BOO BMOKPEM/IEHHA BUHOPYOro NpaBa B aBTOHOMHY rasly3b Npaga €, OKpim
TOTro, BUCOKMI «CTyniHb BHYTPILWHbOT OpraHisaii (cnctemHocTi) Bubopyoro
npasa, HaBiTb BCymnepeY BiACYTHOCTI Moro Koamdikauii»”. Llen Hemonik
MOro cMcTeMHOCTI B YKpaiHi HelloAaBHO NOA0NAHO 3aBAAKWU YXBaNEHHIO
Bubopuyoro Koaekcy.

YiKe OCTaHHbOTO AECATUAITTA HEe TiINbKM BUOKPEMIEHO, a 11 33 aHaOorieto
[0 HU3KM EBPONENCBKMX AeprKaB, HacnpaBai odilinHO BU3HAHO OKPEMOIO
rany3sto BITYM3HAHOI CUCTEMM MpaBa — MyHiUMNanbHe npaso. liarsep-
OXKEHHAM LLbOTrO € A0AaBaHHA MOro 10 HOMEHKAATYpW crnelianbHOCTel i3
3axXMCTy AMcepTaLiin Nopaa 3 KOHCTUTYLIMHMM NpaBom, Aka byna [0 He-

B. M. Kopeupkoro HAH Ykpaitu, 2012. C. 24, 28 Ta iH.
KntoukoBcbkuit 0. B. MpuHUmMnM BUGOpYOro npaBa: AOKTPUHANbHE PO3YMIHHA, CTaH Ta NEePCneKTUBU
3aKoHOAaBYOI peanizauii B YKpaiHi: MoHorpadis. K.: BAITE, 2018. C. 40.
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[1aBHbOrO Yacy. Po3TallyBaHHA MOro B 0IHOMY 3 KOHCTUTYLIMHUM NpPaBom
pALY € JOKAa30M TOTO, WO BOHO «BMPOC/IO» CaMe 3 KOHCTUTYLiMHOro npasa.

3HaYHO paHiwe BiA HbOrO BIAOKPEMMUAMUCA, CTaBLWM CAMOCTIMHU-
MW Tany3sMM HalLioOHaNbHOro npaBa, afMiHICTpaTMBHe npaBo, ¢iHaH-
COBE MPaBo TOLLO.

BvKknageHe Aa€ niacTasy BBaXKaTw, LLO NPOLEC NONICTPYKTYpPU3aLLl Ha-
LiOHAIbHUX CUCTEM MpPaBa, 30KPeMa Yepes BiAOKPEeMIEHHA Bif KOHCTUTY-
LiMHOTo NpaBa HOBWX rasly3ei npasa, TPMBaTUME M Hadani.

Be3snepcnekTMBHO «yTPUMYBATM» Ha3BaHi 1 ManbyTHi HOBI HOpMaTMB-
Hi YTBOPEHHS B MeXax KOHCTUTYLiIMHOro npasa Ha npasax Moro nigrany-
3en, iIHCTUTYTIB Towo. Mo-neplue, TPAAULiINHI NiAXOAN 40 KOHCTPYHOBAHHA
CTPYKTYPW KOHCTUTYLLIMHOIO NMpaBga 3a NPUHLIMMOM «POCINCbKOT MaTPbOLL-
KM» — «HaAranaysb», AKka iHTerpye B cobi cymixkHi ranysi (Tuny napnameHT-
CbKoro, BMbopYOro, cyaoBOro TOLO), WO TaKoXK MOAIAATL Ha nigranysi
N cyBIHCTUTYTU, AKI MICTATb HM3KY MPOCTUX IHCTUTYTIB, WO CKAAZAA0TbCA 3
NpPaBOBUX HOPM, METOAON0NMYHO 3aCTaPININ M Y KOHCTUTYLLIMHOMY MpaBsi He
NpaLLotoTb. BOHM HEe BPaxOBYHKOTb 3pOCTAtOHOro AMHAMI3MY CyHaCHOTO CyC-
NiNIbHOrO, 30KPeMa NOIITUYHOTO KUTTA 1 3yMOBIEHUX HUM CYTTEBUX 3MiH Y
chepax, 0b6caAsi Ta 3MiCTi KOHCTUTYLLIMHOMO peryatoBaHHA Ta NPOLEeciB Nosi-
CTPYKTYpPM3aL,ii HaLiOHabHOI CMCTEMM NpaBa.

Mo-gpyre, BUOKPEMIEHHS HAa3BaHMX, @ B MalMDYTHbOMY I iHLWWX rany-
3ei AK aBTOHOMHMX [A€ 3MOry KOHCTUTYLIMHOMY MpaBy 3BiNbHUTUCA Big,
NPeTeH3sil Ha BCEOCANXKHICTb, YHIBEPCaNbHICTb peryatoBaHHA HaBiTb TUX Bia-
HOCWH, AIKi MatoTb MONITUYHWMI 3MICT, 30CepeamBLLMNCh NepeBaXKHO Ha 3aca-
[ax iXHbOro perytoBaHHA.

Mo-TpeTe, cnif ypaxoByBaTH, WO NOAINA CUCTEMM NPaBa Ha raaysi Ta ixHi
o06’eHaHHA — nybAivHe i NpMBaTHE NPaBO, TUNOBUIA A1 KOHTUHEHTAIbHOT
NpaBoBOi cim’i, BNACTUBMIA He BCIM NPaBoOBMM CiM'AM. YTiM, Lie He 3aBarkae
KOHCTWTYLiOHaNiCTaM — NpeACTaBHMKaM LMX MPaBOBMX CiMel NAiAHO pO3BK-
BaTW KOHCTUTYLLIMHE NPaBO Ta BM3HAYaTW MOro MicLie B HaLLiOHaNbHIN NpaBoBil
cuctemi. MpurKaaom € NpaBoBa cucteMa BennkobpuTaHii, 415 AKoi, Ha BiaMiHY
BiZ, NPaBOBMX CUCTEM CiM’T KOHTUHEHTAZILHOTO NPaBa, HikoNW He By BAacTMBe
BMOKPEMNEHHA CYKYMHOCTI HOPM, LLLO PEry/IOOTh BIAHOCUHM BNAZaptoBaHHA,
B aBTOHOMHY ra/ly3b [1epskaBHOTO Npasa Yu niacvucremy nybaidHoro npasa. Ix
3aBXKAM PO3rNA4anM M NPOAOBXKYIOTb PO3MMAAATY B WMPLIOMY KOHTEKCTI —
KOHCTUTYLIMHOTO NpaBa, NpeaMeT AKOro He 3BOAMBCA A0 PerytoBaHHA BiLHO-
CWH BNagaptoBaHHA. Ta iy NiapyYHMKaX 3 KOHCTUTYLLIMHOIO NpaBa, BUAAHWX Yy
KpaiHax, NpaBOBi CUCTEMM AKMX HANEXKaTb A0 KOHTUHEHTAIbHOI MPaBOBOI CiM'T,
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30Kpema 1 NocTcoLLiaNiCTUYHNX KpaiHax (OKpim BinblIOCTi NOCTPaAAHCHKMX),
MOro xapaKTepmMCTMKa AK raaysi HallioHa/IbHOro NPaBa HUHI MalixKe He 3ycTpi-
YaAETbCA', XOU [lepKaBHE NPaBo 3a TPAAMLIEID NMPOAOBKYIOTb 3apaxoByBaTH
o nybniyHoro npasa.

OTXe, NnpeaMeT KOHCTUTYLIMHOro Npaga, 3 04HOro HOKY, OXOMNJIHOE He BECh
Komnekc (06car) BiHOCUH HaBITb NONITUYHOMO 3MICTY, @ TiIbKM Ti 3 HUX, AKI €
6a30BMMM, BU3HAYANbHUMW ANA LIET CHepn KUTTEAIANBHOCTI. 3 iHLWIOro HOKY,
NpeameT KOHCTUTYLIMHOrO Npaga He cAif obmexxyBaTV NONITUYHUMMK BiA-
HOCMHaMW BnaaaptoBaHHA. KOHCTUTYLiHE NpaBo BM3Ha4Yae 6a308Bi, BUXiAHI
3aca/m peryatoBaHHA B YCIX IHLUMX HaMBaKAMBILLMX cHepax KMUTTA CycniNbCTea
M AepKaBuW, Hacamnepes NoB’A3aHMX 3 OCHOBaMM NPABOBOro CTaHOBMLA
0COBUCTOCTI Ta 3HAYEHHAM AePKaBu B 10ro 3abesneyeHHi.

TakWI Nigxin He po3mMMBaE NpeamMmeTa KOHCTUTYLiIMHOTO Npaga, a Hasna-
KW, pOBUTH MOro BM3HAYEHILWMM | AMHAMIYHIWWM. BiH aae 3mory BKAtOYaTH
B OpOITY KOHCTUTYLLIMHOIO NpPaBa HOBI BiIHOCKMHM, NiIABULEHWNA CyCMiNbHWIA
iHTepec A0 AKMX 3yMOBMEHUI CyYaCHUMM BUKAMKamMM (NoTpeba B 3aXMCTi
[OBKIiNAA, 3abe3nevyeHHa eKoIorivyHoi, iHbopMaLinHOi Ta iHWOoi 6e3neku
Towo). AK CBIAYMTb AOCBIA, iHWMX KpaiH, BM3HaYeHHA ©a30BMX 3acas, pe-
FyJIt0BaHHA LMX Ta iHLWWX HOBUX BIAHOCWH CTAa€E NpeaMeTOM KOHCTUTYLIT i
BiANOBIAHO KOHCTUTYLLIMHOrO Npaga 0BO/i YacTo.

Y KOHCTUTYLiMHOMY npasi ABCTpIi, HAaNpUKAaz, crneLiaabHy yBary npuii-
NIAIOTb TaKil MOKM LLLO €K30TUYHIN 415 BITYN3HAHOTO KOHCTUTYLIMHOMO npa-
Ba chepi Ak 3axucT TeapuH (Tierschutz)™.

Po3KpurBatoum NpmMpoay Cy4aCHOro KOHCTUTYLLIMHOMO nNpaga, ciig 3sep-
HYTM yBary Ha We OAHY MOro HaZl3BMYaHO BaXKAMBYy 0COBAMBICTb — BUXIL,
33 MeXi CyTO HaLLIOHAIbHOrO, BHYTPILIHbOrO NpPaBa KpaiHu.

AKWO npeaMeT peryntoBaHHs binbwocTi KoHCTUTYLin XVII—XIX cToniTe
obmerkyBanu 34ebinblIoro NoAOXKEHHSA NPO OpraHisalito Aep>KaBHOI BNa-
OV Ta npaBsa i cBOBOAM rPOMaAAH, TO 3roA0M A0 HWUX A0AANN NONOXKEHHS,
NPUCBAYEHi 30BHILIHbOMNOMITUYHUM QYHKLIAM AepKas. Yneplie Taki nono-
KeHHA 3'aBuanca y ®paHLy3bKit KoHCTUTYLIT 1791 poky. LLonpaBaa, BOHK
cTocyBanuca nue sBiagmosun OpaHuji Big 3arapbHULBKUX BilAH.

MUTaHHA BilHM 1 MMPY Ta cnocobiB PO3B'S3aHHA MiXKHAPOAHMX CNOpPIB

nepesBaxKaam TaKOX Y KOHCTUTYLLIAX HACTYMHUX ICTOPUYHMX Nepioais. Tinb-
Kun nicna [pyroi cBITOBOI BiiHW B KOHCTUTYLiAX CTaNn 3’ ABAATUCA NONOMKEH-

. Katz A. Staatsrecht: Grundkurs im 6ffentlichen Recht, (Jurathek Studium), 2010. P. 446.

. Berka W. Verfassungsrecht: Grundziige des Osterreichischen Verfassungsrechts fiir das juristische
Studium. Verlag. Osterreich, 2016.; Garlicki L. Polskie Parvokonstytucyine. Zarys Wykladu. Wydanie 14.
Warszawa, 2010.
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HA, WO 3aKPIiNATb WMPLWKIA CNEKTP NPUMHLUMMIB MiXXHapOAHOro npasa.
MalixKe BCi Cy4acCHi KOHCTUTYLT NPOroaowWwyoTb NiANOPAAKOBAHICTb CBOEI
30BHILWHBbOMNOAITUYHOI AiANBHOCTI 3araibHOBU3HAHMM NMPUHLMNAM MiXKHa-
POAHOro NpaBa, xo4 34e6iNbLIOro 1 He 3aKPInNtoITb IXHIM Nepenik.

Llboro npaBmna AOTPUMYETLCA TaKOXK KOHCTUTYLA YKpaiHu (cTaTTa 18).
BiNblWiCTb KOHCTUTYLA MICTUTb TAaKOX MONOXKEHHA WOoA0 MOPAAKY YKNa-
OeHHA | paTudikaLii MiXKHapoaAHMX AOroBOpPIB Ta iXHbOro MiclA B Hallo-
HaNbHIN NpaBoBii cucTemi (cTaTTa 9 OCHOBHOrO 3aKoHY YKkpaiHu) Touo. Lie
CBIiAYMTb MPO Te, WO AeAKi MONOXKEHHA KOHCTUTYLM | BiANOBIAHO KOHCTU-
TYLUiHOro Npasa, MatoTb HaZHaLiOHaNAbHE 3HAYEHHA, YyOCObt0UYM MOoro
3B’A3KM 3 MiXKHAPOAHMM NPaBoOM. IM 3a3BMYaii, Ha BiAMIHY Bif, BITYN3HAHMX
NigPYYHMKIB, NPUAINEHO A0BONI 3HAYHY yBary B NiAPYYHMUKAX 3 KOHCTUTY-
LiMHOro Npasa, BUAAHUX Yy 3axigHux KpaiHax'. Lle € 40aaTKOBUM aprymeH-
TOM Ha KOPWUCTb BPa3/MBOCTI PO3MALY KOHCTUTYLIMHOMO MpaBa /AuvLe AK
ranysi HauioHaAbHOro Npasa.

BiIHOCMHM KOHCTUTYLIMHOTO | MisKHapPOAHOro NPaBa, AK NiATBEP/KYE CBi-
TOBMM A0CBIA, € AOBOAI CKAAAHUMM. Lli CKNaZHOLLLi 3yMOBAEHI BHYTPILIHIMM 11
30BHILIHIMW YAHHMKAMU, HANIEXKHE YCBIAOMIEHHA AKUX MAE CYTTEBE 3HAYEHHA
AK 118 KOHCTUTYLIMHOI Teopii, Tak i 419 NPaKTUYHOI FoPUAMYHOI (@ YacTo i He
TiNbKK IOPUAMYHOI) AisabHOCTI. [po ue TmeTbea B niapo3aini 1.3.

OTXKe, KOHCTUTYLMHE NPaBO 33 CBOEK NPUPOAO Habarato macwTab-
Hile 3a cdepoto CBOro pery/toBaHHA Ta MeToAamM TPAAULiIMHOT rany3eBoi
anbepeHuiauii npaea. BoHo ctaHoBUTbL 0cobimBy 6a30By niacucTemy Halli-
OHa/IbHOrO NpaBa, Moro dyHAaMeHTaIbHYy OCHOBY, € CUCTEMOCTBOPIOBA/b-
HMM CTPUXKHEM YCIET NPABOBOI CUCTEMMU.

.

Berka W. Verfassungsrecht: Grundziige des dsterreichischen Verfassungsrechts for das juristische Studium.
Verlag. Osterreich, 2016. S. 78—112.
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1.3. CniBBiAHOIIEHHA KOHCTHTYLiHHOIO
H MiZKHapOAHOro nmpasa

1.3.1. TleHe3uc NUTAHHA Ta MOro aKTyasi3aLia B yMOBaX Cy4acHUX
rnobanisauiiHux npouecis
Mpobsema cniBBiAHOWEHHA BHYTPIWHbOAEPHKABHOMO M MiXKHapPOAHOTO
NpaBa TaKa X AaBHA, AK i MiXAeprkaBHa NpaBoBa CNiBNpaua.

MpoTe Ti aKTUBHE AOKTPUHANBHE OCMUCIEHHA po3nodann anwe y XIX
CTOAITTi. XO4 MOro 1 3ano4aTKyBaan NPeACTaBHUKM BHYTPIWHbOIO, A0 TOrO
K CaMe [1ep:KaBHOro NpaBa, 30Kpema TaKi Biaomi HimelbKi daxiBu, B Ll La-
puHi, ak-oT: M. NlabaHa, I. EnniHek, P. [epuHr Ta iHLWI, 4OCUTb CKOPO LEHTP
nocnigKeHHs Uiel npobaemum nepemicTUamn B MixkHapoaHe npaso. 3a oc-
TaHHI NiBTOPA CTONITTA NPaBO3HABL,i-MiXKHAPOAHWKM i1 NpUCBATUAN Be3niy
npaub, 30Kpema MoHorpadiyHmnx. Paxisly 3 MiKHapPOAHOro Npasa M AOCi
NPOAOBXKYIOTb 3343aBaTh TOH B OCMUC/IEHHI Ha3BaHOI NpobaemaTuKm Npu-
HaMMHI Ha NOCTPaAAHCLKOMY MPOCTOPI.

TUM Yacom, K CBIAYNTb 3apyDiXKHUI | BITYUN3HAHUI A0CBiA, Npobaema
CniBBiAHOWEHHA HaLioHaNAbHOro, 0COB/MBO KOHCTUTYLLIMHOIO M MiXKHa-
POAHOrO NpaBa, Ma€ ACKPABO BMPAXKEHNM MiXAMCLUNAIHAPHMIA 3MICT.

YMmano NpMHUMIOBMX MUTaHb Li€i MPobAeMaTUKN 3aaMLWA0TbCS TO-
CTPOAMCKYCIMHUMM, i AKi HE MOXYTb PO3B’A3aTV TiZIbKU NPaBHUKU-MIXKHA-
POAHMKN. [INA UbOro MOBMHHI AOKAACTM CMiJIbHUX 3yCcUib GaxiBLIB 3 Mix-
HAPOAHOro M KOHCTUTYLIMHOTO NpaBga.

Cepen uyx npobaem cnif, Ha3BaTh, 30Kpema, NUTaHHA, Wo € 3aebinb-
LOro NPeaMeTOM KOHCTUTYLIMHOro peryatoBaHHA: Npo Micle MixKHapoa-
HMX AOroBOPIB i 3ara/ibHOBM3HAHUX MPUHUMMIB Ta HOPM MiXKHAPOAHOrO
npaBa B HaLLiOHA/bHIM MNPaBOBIN CUCTEMI; NPO KOHCTUTYLIMHI NiACTaBM, 3a-
cobu 11 cnocobu NoAoNAHHA KONI3iM MiXK MiKHAapPOAHMMM A0rOBOPamMM Ta
HaLiOHaIbHMM 3aKOHO4ABCTBOM TOLLO.

Ona YKpaiHu Ui nuTaHHA 0cobMBO aKTyasibHi, OCKiZIbKM BOHa movana
HabyBaTW CamMOCTIMHOrO A0CBiAY iXHbOrO PO3B’A3aHHA TiIbKW NicAs 340-
6yTTA HesanexHocTi. bpak Takoro AocCBidy, O4eBMAHO, 3HAYHOK Mipoto
MOXHa NOACHUTU AK HaA3BUYANHO WMPOKMM Ziana3oHOM Niaxo4iB (ax A0
[AiaMeTpanbHO MPOTUNEKHMX) A0 PO3B’A3aHHA 3a3HAYEHUX NWUTaHb cepej,
BITUM3HAHMX GaxiBLLiB, TAK i HEBU3HAYEHICTb OKPEMMX MONOMKEHb KOHCTUTY-
il YKpaiHW, WO peryntotoTb Ui NMTaHHA.
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LLlopa3s 6inbLuKii BNAMB MiXKHAPOAHOIO NpaBa M MiXKHapOAHMX NPaBOBMX
CMCTEM Ha HaLjoHaNbHe NPaBO, HallioHa/1bHi NPaBOBI CUCTEMM Ta iXHIi cim’T —
O/1Ha 3 XapaKTePHMX 03HaK npolecis rnobanisauji B cy4yacHOMYy CBITi, L0 He
CMPOMOXKHI 3anepeynTn HaBiTb 3aneki aHTurnobanictn. Hanpamm 1 cnocobm
LibOro BAAMBY 3a/1€XaTb Bif, Pi3HWMX YUHHMKIB, OAHWM i3 BU3HAYANbHUX CEpeL,
HWUX TPAAMLIMHO BBAXKAtOTb MPUXMAbHICTb TIEl UM iHLWIOT AeprKaBy A0 BiANOBIAHOI
KOHLeNU,i cniBBiAHOWEHHA HALOHANbHOTO M MiXKHapOAHOro NpaBa — Ayanic-
TUYHOT Y1 MOHICTMYHOI . MPOTe OCTaHHIM YacoM Nif, BNMBOM r106ai3aLinHMX
M iIHTerpaLiMHMx NpoLEeciB pi3Ki MeXi MiK LMK KOHUENUisMn aeaani binblie
PO3MMBAOTLCA. TTPUHANMHI B KOHCTUTYLLIMHIN Teopii Ta NpakTMLi BiNbLIOCTI
KpaiH y YCTOMY KNAaCUYHOMY BUIALI BOHW MaliXKe He TPanatoTbCA, NOCTyna-
OYMCh PI3HNMM BapiaHTaM TaK 3BaHMX ri6pPUAHMX KOHLEMNLiM — «NOMIPKOBaHOTO
Ayaniamy 1 NOMIPHOIO MOHI3MY», «CTPMMAHOTO AyalisMy», «peanicTM4HOro
Ayaniamy», «liaIeKTUYHOro Ayaniamy» TOLLO, Y10BUTU BIAMIHHOCTI MiXK AKMMM
4aCTO TaKOXK JOCUTb CKNAAHO .

Baromilimvmum 3a Ui KoHUenLii, wob 3’AcyBaTn CNiBBIAHOLEHHA Haljo-
Ha/IbHOTO M MiXKHAPOAHOro NpaBa, € TaKi YMHHWKU, AK-OT: HaLiOHa/bHI
TpaamLii, CTyNiHb IHTErPOBAHOCTI TUX YM iHWKX Aepas (i, BignosiaHoO, ix-
HiX MPaBOBMX CUCTEM) Y MiXKHAPOAHY CNiNbHOTY 1 perioHanbHi MiXKHapoa-
Hi opraHi3auii, BMbpaHUI AeprKaBaMn BEKTOP MONITMYHOrO Ta MPaBOBO-
ro PO3BUTKY TOLLO.

AK CBiAYMTb 3apybiXKHMIN AOCBIA, cCame Bif LMX YUHHUMKIB Nepeaycim 3a-
NiexkaTb HaljioHanbHi 0COBAMBOCTI KOHCTUTYLiIMHOIO Pery1toBaHHA NUTaHb,
NnoB’A3aHKX i3 B3AEMO/,i €0 HALLiOHA/IbHOTO M MiXKHapPOAHOro NPaBga, Lo CyT-
TEBO BIZPI3HAETLCA B PI3HMX KpaiHax. Lle BMABNAETLCA, 30KpeMa, ¥ BU3HA-
YeHHi Npupoau, CTaTycy M MiCLA MiXKHAPOAHMX AOroBOPIB Y HaLLIOHAAbHIN
NpPaBOBil CUCTEMI, CTAB/NIEHHI AepyKaB [0 B3aEMO3B A3KiB 3ara/ibHOBM3Ha-
HUX MPUHUMMIB | HOPM MIXHAPOAHOro npasa Ta HalioHa/IbHOI NPaBOBOI
CUCTEMM, CMIBBIAHOWEHHA HOPM MIXHApPOAHOro NpasBa 3 HalioHa/IbHOK
KOHCTUTYL,EHO TOLLO.

[us.: Mepeskko O. O. MpaBo MixkHapoAHMX LOrOBOpIB: Cy4acHi npobaemu Teopii Ta NpakTUKK: MoHorpadis.
K.: TakcoH. 2002. C. 275—276; Casuyk K. O. MexaHi3m B3aemogii MixkHapoAHOro npasa 3 HalioHabHOO
NpaBoOBOI cUCTEMOLO YKpaiHu. MexaHi3m eapMoHizayii 3akoHodascmea YkpaiHu 3 esponelicokum ma
MIXCHAPOOHUM NMPpa8oM: HayKoBa AonoBiab. K., IH-T aep:kasu i npasa im. B. M. Kopeupbkoro HAH YkpaiHu.
2011. C. 28—49.

[Ous.: lWampait B. B. o NUTaHHA JOKTPUHU CNiBBIAHOLEHHA MiYKHapOAHOro AOrOBOPY Ta KOHCTUTYLLilA-
HOro npasa YKpaiHu B yMOBaXx EBpONeicbKol iHTerpauji. [lpaso i epomadsHcbke cycninecmeo. 2015, Ne 2,
C. 22—32, 25; Crpenbuosa O. B. KoHctuTyuLioHani3auis npouecy acoujauii YkpaiHu 3 EBponeicbkum
Coto3om. Teopia Ta NpaKkTMKa: MoHorpadis. K.: Npasosa eaHictb, 2017. C. 429.
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1.3.2. KoHctutyuiiiHe npaBo i MiXKHapoaHi gorosopum

MixkHapoaHi AoroBopK BiNbLLICTb Cy4acHMX AeprKas BM3HAIOTb YacTu-
HOO HaLiOHaIbHMX MPAaBOBMX CUCTEM.

MpoTe neBHi CKNaAHOLL 3 BU3SHAYEHHAM IXHbOro MicClLift B HaliOHabHIM
NPaBOBil CUCTEMI BUHMKAIOTb YXKE TOMY, WO KOHCTUTYLIT Pi3HUX Aep:kas
BXWMBAOTb Pi3HY TEPMIHOMOTIIO: MiXKHAPOAHI J0rOBOPU BU3HAOTb «4aCTU-
HOK HallioHaNbHO NPaBoBOI cucTeMU» (Hanpuknagd, B Anbanii, EcToHii,
Nntei, MNonblui, Pocii), «yacTnHoto npasa dendepauii» (PPH), «uacTnHolO
BHYTPILHbOro NpaBoNopAAKY» (HanpuKkaaa, B lcnaHii, XopBsarTii), YyacTMHOO
BHYTPILLHbOrO (HaLioHaNbLHOro) 3aKoHOA4ABCTBa (Hanpukaaad, y MiBHIYHIN
MakenoHii, Ykpaini). Lia pisHopiaHa TepmiHonoris noTpebye 1opuanyHoro
TNYMaYeHHS i, AK CBIAYMTb MPaKTMKa, AOCATTM N Yac LbOro NoTpibHoOi BK-
3HaYeHOCTI, @ TM Naye yHIPIKoBaHOro PO3yMiHHA A7 BCiX AepKaB BaXKKO,
3 4acoM i NPOCTO HEMOX/NBO.

HeoAHO3HaYHO BMPILLYOTb Pi3HI AepKaBM TaKOX NUTAHHA NPO NPUPO-
AY MiXHapOAHMX JOroBOpIB, WO CTAaHOBAATbL YAaCTMHY HalioHa/IbHOT Npa-
BOBOI CUCTEMMW. BiNbLWICTb 3 HUX 3aPaxOBYOTb 40 TaKMX AOrOBOPIB YCi pa-
TMIKOBaHI, BiANOBIAHO A0 BM3HAY€HOI 3aKOHOM MPOLLeAyPU, MiXKHAPOAHI
OOrOBOPU, AEAKI X — JINe HANIeXKHO CXBaJIeHI MiXXHAapOAHI 40OroBopwU
woao npas i ceobon noamHK (Hanpuknag, CnosadumHa, Yexis, Edionis,
BeHiH, Magarackap).

MpoTe HalbinblWi po306iXKHOCTI B CTABNAEHHI Pi3HWUX Aep)KaB A0 cniB-
BIAHOWEHHA MiXHAapOAHMX AOroBOPIB, AKI CTa/M YAaCTMHOK HaUioHaNb-
HOT MPaBOBOI CUCTEMM, i3 3aKOHAMM M iHWMMM HOPMATUBHMMKM aKTaMM
3a OPUAMYHOK cnaok. B ogHKX, Xod i HebaraTbox AepKaBax, HaAeXHOo
YKNAAeHUN i CXBaNEHUN MiXKHAPOAHM A0roBip Ma€e NPIOPUTET Hag BHY-
TpilWHIM NpaBom 3aranom. B iHwmx (ix BinbWicTb) — BM3HaOTL NpiopuTeT
MiXHapPOAHMX A0rOBOPIB NMLLIE HAZ 3aKOHAMM I IHLLMMM HOPMATUBHUMM
aKTaMM He3aNeHOo Bif, Yacy HabyTTa HMMKW YMHHOCTI — A0 paTudikauil
norosopy un nicns. We iHWi — aoTpumytoTbes NpuHumMny lex posterior
derogate priori, 3rigHO 3 AKMM MiKHAPOAHI JOroBOPY OAEPKYIOTb Nepe-
BaKa/ibHy CMAY Haj NonepeaHiMM 3aKOHOAABYMMM aKTaMM, MPOTe Ha HUX
MOXKYTb BM/IMBATU HACTYMHIi 3aKOHOAABYI aKTW. HapewTi ctaTyc NeBHMX
BMAIB O0roBopiB (34eb6inblioro TMx, Wo He notTpebytoTs paTudikali) 3a-
3BMYAM HMKUYMI HiXK CTATyC 3aKOHOAABYMX aKTiB. [edAki X Aep:as, cepes
HUX | YKpaiHa, NUTaHHA NPO FOPUAMYHY CUAY MiXKHAPOAHMX AOroBOpIB, LLO
CTa/M YaCTUHOM HaLioOHaNbHOI NPaBOBOI CMCTEMM, Ta IXHbOrO MicuA B ie-
papxii Axxepen npaBa B KOHCTUTYLIAX y3arani oMMHatoTb. Lle cnpuumHmno
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Pi3HY, 4acTo AiameTpasibHO NPOTUAEKHY IHTEPNPETALLtO LLbOrO MUTAHHA Y
BITYM3HAHIM NniTepaTypi.

OaHi aBTOpKM BBaXKatoTb, LLO 3a NOrIKOK CTaTTi 9 KoHCTUTYLi YKpaiHw,
AKa Peryatoe NUTaHHA CNiBBIAHOWEHHA MIXHAPOAHMX AOTrOBOPIB i Hauio-
Ha/IbHOro 3aKOHOAABCTBA YKpaiHM, MOro YacTUHY CTAaHOBAATL JIULLE Ti MiX-
HapoAHi foroBopM, 3rogy Ha 0H60B’A3KOBICTb AKMX HaZana BepxosHa Paaa
YkpaiHu®. TiflbKM BOHWM MatoTb Nepesary Haf BHYTPIWHIMKU 3aKOHamMM i
IHWWMM HOPMATUBHUMMK akTamm (okpim KoHcTuTyLii). MixHapoaHi aoro-
BOPMW, AKi He NoTpebytoTb Takoi 3roam, TO6TO He niansratoTb paTudikaLii
BepxoBHoto Pazolo, 4YacTMHOK HaLiOHAIbHOTO 3aKOHOAABCTBA HE CTatoTh,
TOMy He HabyBatoTb 060B'A3KOBOI OPUANYHOT CUAM ONA BHYTPILLHbOAEP-
*KaBHMX cyb’ekTiB. 3BiAcK iHKOAM POBNATL BUCHOBOK, L0 3060B’A3aHHA 33
LMMW MiIXHAPOAHMMM A0rOoBOpPamMM YKpaiHa MOsKe He BUMKOHyBaTh . IHLi
CTBEPAKYIOTb, WO paTMdIKOBAHMN NapnameHTOM YKpaiHM MiKHapOAHWA
J0roBip Yepes yxBaneHHs 3aKoHy 06'EKTUBHO Mae CuAy 3akoHy. Moro cnis-
BiAHECEeHICTb i3 3aKOHaMM 33 3MiCTOM 1 HaCNiAKaMK 34iMCHIOBAHOro pery-
JIOBaHHA MOBWMHHI BU3HA4YaTX 33 NPUHLMMNOM «HACTYMHUI 3aKOH CKacoBYE
nonepefHin»™". Tob6TO NWUTaHHA NPO IXHIO OPUAMYHY CUAY BUPILLIYIOTb
BiAMOBIAHO A0 BXe 3raZyBaHOro npuHuUmMny lex posterior derogate priori,
OCKiNbKK cTaTTA 9 KOoHCTUTYUIT YKpaiHKM, Ha BiAMIHY Bif, iHWMX KOHCTUTY-
Ui, He BU3HAE NPUMATY MiXXHapOAHOro NpPaBa Haj, HaLiOHANbHMM 3aKO-
HoaascTBOM Ykpainun™ . Lle iHwWi AOTPUMYIOTBCA NO3MLI, WO YaCTUHO
HaLiOHAIbHOTO 3aKOHOZABCTBA YKPaiHM CTAlOTb HE /INLLE MIXKAEPKABHI 40-
roBopw, Lo patndikysana BepxosHa Pana YkpaiHu y dopmi 3aKOHY, a 11 mi-
KYPAAoBI 1 Bigomui gorosopu™ . HeBM3HAHHSA iX 4aCTMHOK HalioHab-
HOro 3aKOHOAABCTBA, Ha AYMKY NMPUXUAbHMKIB Takoi No3uuji, no36asnse ix
IOPUAMYHOT CUAK 1 POBUTL HEBMKOHYBAHMMM, HABITb AKLLO BOHW CTBOPIO-

KOHCTUTYL,ifA YKpaiHW: HAyKOBO-MPAKTUYHWUIA KOMEHTap. HayioHanbHa akademis npasosux HayK YKpaiHu.
2-re BuAa. Xapkis: Mpaso, 2011. C. 72.

HaszapeHko O. A. MixkHapoaHi 4oroBopu YKpaiHu B CUCTEMI AyKepen KOHCTUTYLIMHOro npaBa YKpaiHu:
asToped. AUC..... KaHA. lopua. HayK. 12.00.02 — KoHcTUTyLiiiHe npaso. K., 2006. C. 14.

LLlanosan B. CUCTEMM HALiOHANBHOTO Ta MiXHAPOAHOIO NPaBa i KOHCTUTYLIHE PeryntoBaHHA. BicHUK
KoHcmumyuyiliHozo Cydy YkpaiHu. 2004. Ne 2. C. 61—80.

Crkomopoxa B. OKpemi NUTaHHA iMniemeHTaLii HOpM MiXKHapOZHOro NPaBa i KOHCTUTYLiHA PUCAUK-
uia YKpaiHu. YkpaiHcekuli yaconuc mixcHapodHozo npasa. 2002. Ne 1. C. 6—11; Okpema AyMmKa cyaai
KoHctutyuiitHoro Cyay YkpaiHu B. Lanosana npo crnpasy LWoAO BignoBigHoCTi KOHCTUTYLT YKRpaiHu
(KoHCTUTYUHOCTI) nonoXeHHs ab3auy 2 yacTuHK 1 ctaTTi 39 3akoHy YkpaiHu «[1po BuLLy ocBiTy» (cnpasa
NPO rPaHUYHMI BiK KaHAMAATA Ha NOCay KepiBHMKA BULLOTO HAaBYaIbHOTO 3aK1aAy) Bif, 7 avnHa 2004 p.
URL: https://zakon.rada.gov.ua/laws/show/v014p710-04#Text (aaTta 3BepHeHHs: 24.04.2021).

[uB., HanpuKnag: 3a6oKkpuubkuii I. I. Mpobaemm NpPaBoBOro CTaTycy MidkKHapPOAHWUX AOroBOpiB YKpaiHu
Y cUCTeMi AxKepen KOHCTUTYLiiHoro npaBaYKkpaiHu. BicHuk HauyioHanbHoz20 yHisepcumemy «/lbsiscbKa
nonimexHika»: PUANYHI Hayku. 2015. Ne 825. C. 69—78, C. 73.
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0Tb MiKHAPOAHO-NPaBOBI 30608’'A3aHHA AnA Aepskasu’. Yci Ui Buan
MiXHapoAHMX AO0rOBOPIB, BiANOBIAHO A0 BKa3aHOI MO3ULLiI, MatoTb Npiopu-
TeT Haj, HauioHaIbHMM 3aKOHO4ABCTBOM YKpaiHM B pa3i KOAI3ilt MiXK HUMMU.

OCHOBHI aprymeHTM Ha KOPUCTb LIl NO3umLii 3BOAATL 40 TOTO, WO ue
BMMN/IMBAE 3 KOHCTUTYLLIMHOTO MPUHLMMY CYMAIHHOTO BWMKOHaHHA YKpai-
HOI CBOIX MiXXHapoaHMX 30608'3aHb (pacta sunt servanda)™, W0, CBOE
4yeproto, 3yMOBNEHO 3MILIHEHHAM YHIBEPCANbHMX TEHAEHLIN Y cydacHOMY
Mi¥HapOAHOMY CNiBTOBAPUCTBI, 10 AKMX HANEXKMTb 3aCTOCYBAHHA NPUMATY
MiXKHapoaHoro npasa’ .

Ha po3BuTOK ab0 * Ha 40424y A0 UMX aPryMEHTIB YaCTO NMOKJ/IMKAOTbCA:

Ha CcTaTTi 261 27 BioeHCbKoT KoHBeHLT «[1po npaBo MiXKHapOAHWUX [0-
roBopis» 1969 poky (paTudikoBaHoi YkpaiHoto 14 TpasHa 1986 poky,
KoK BoHa byna we B cknaai CPCP), B AKMX 3ahiKCOBAHO, LLO «KOMKEH
YUHHWIN OoroBip € 060OB'A3KOBMM AR MOrO YY4aCHMKIB, i AKMI CAif,
CYMNIHHO BMKOHYBaTM» (pacta sunt servanda) Ta W0 MOro «y4acHUK
HEe MOXe NMOCUIATUCL HA MOJIOMXEHHA CBOrO BHYTPILLHbOIO Npasa Ak
Ha BMMNpaBAaHHA 419 HEBUKOHAHHA HUM 4OTOBOPY»;

Ha YacTuHy Apyry cTaTTi 19 3aKoHy YKkpaiHu «1po MiXHapoaHi [0-
roBopu YkpaiHu» Bia 22 yepsHa 2004 poky (40 Lboro Aias 3akoH 3
aHaNoriYHOoM Ha3Boto B, 22 rpyaHa 1993 poky), B AKOMY NPAMO BU-
3HaYatoTb: «...AKLLIO MiXKHAPOAHWUM 10rOBOPOM YKpaiHK, AKMN HabyB
YMHHOCTI B YCTaHOBNEHOMY MOPAAKY, BCTAHOBAEHI iHLWI NpaBuna,
HiX Ti, AKi NepeabavyeHo 3aKOHO4AaBCTBOM YKPaAiHM, TO 3aCTOCOBYIOTh
npaBn/ia MiXKHAapPOAHOro A0roBopy YKpaiHmM»;

Ha cTtatTtio 18 KoHcTuTyuii YKpaiHm, BiANOBIAHO A0 AKOI «30BHILL-
HbOMOITMYHA AiANbHICTL YKpaiHM cnpamoBaHa Ha 3abe3nevyeHHsa i
HaLiOHaNbHMX iHTepeciB i He3nekn WAAXoM NiATPUMAHHSA MUPHOTO
i B3AaEMOBUTIAHOro CNiBPOHITHMLTBA 3 YI€HAMM MiXKHAaPOAHOTO CiB-
TOBAPMWCTBA 3a 3ara/IbHOBU3HAHUMM MPUHLUMNAMMU | HOPMAMU MiXK-

*

HapoAHoro npasa»”™";

Balimypatos M. A., bataHos A. B., Canaerko W. 1. n ap. Kypc KOHCTUTYLMOHHOTO npaBa YkpauHsl. T. |. Obwan

4acTb. OCHOBbI TEOPUM KOHCTUTYLIMOHHOTO NpaBga: y4ebHuK / nog pea. M. A. Baiimypatosa, A. B. bataHosa.
Xapbkos. Ogucceit. 2008. C. 255; Ctpenbuosa O. B. KoHcTuTyuioHani3auis npouecy acoujaui YKpaiiu 3
€sponeiicbkum Cotozom. Teopisa Ta NpakTMKa: moHorpaodis. K.: NMpasosa eaHicTb. C. 435.

[OeHucos B. H. CtaTyc mixkHapoaHWx AoroBopis y KOHCTUTYLT YKpaiHu. BicHuk Akademii npasosux HayK

Ykpainu. 1997. Ne 1. C. 32.

EBMHTOB B. M. MexXayHapoAHbI U BHYTPEHHUI NPaBoNopsAoK B CTPYKTYPE MEeKAYHaPOAHOro coobiue-

CTBa. Peanu3ayus mexoyHapoOHO-MpPasossix HOPM 80 8HympuzocyoapcmeeHHoM npase. K., 1992. C. 26.

orer

BypomeHckuit M. B. K Bonpocy 0 AeACTBUM HOPM MEKAYHAPOAHOTO NPaBa BO BHYTPEHHEM NpaBonopsaKe

YKpauHbl. MexdyHapoOHoe Npaso KaK 0CHO8A CO8PeMeHHO020 MUPOMOPAOKA: KONEKTUBHAA MOHOTpa-
dua Liber Amicorum k 75-netuio npood. B. H. enucosa / nog pea. A. A. MenbHuka, C. A. MenbHuK,
T. P. KopoTkoro. Kues-Opecca: PeHunke. 2012. 878 c.
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* Ha NonoeHHs cTaTTi X [leknapaujii Npo AepXKaBHWI CyBepeHiTeT
YkpaiHu Big 16 nunHa 1990 p., dopmMyntoBaHHA HU3KM 3aKOHOAaB-
YMX aKTIB YKpaAiHM WOAO NPIOPUTETHOCTI 3aCTOCYBAHHA AOrOBIPHMX
HOPM Y pasi KOAi3i MiXX HUMM 1 HaLiOHAabHMM 3aKOHOAABCTBOM
YKpaiHu TOLLO.

He Baatoumnch A0 AOKNALHOMO aHanisy BCiX Ha3BaHMX aprymeHTiB, 3aK-
LEeHTYMMO Ha OCHOBHWX 3ayBarax, AKi CNlij, ypaxoByBaTW NiJ 4ac BUPILLUEHHA
MUTaHHA NPO FOPUAMYHY CUIY HOPM MiXKHAPOZLHMX AOTOBOPIB Y Pa3i KOAI3il
MiXX HUMW A HaLiOHaIbHWUM 3aKOHOLABCTBOM YKpaiHW.

Mo-nepuie, MixkHapoAHWI Aorosip Yepes 3roay BepxosHoi Paayn Ykpa-
iHM Ha Moro 0boB’A3KOBICTL (Taka 3roga Habysae popmu yxBaneHoro Bep-
XOBHOO Pafioto 3aKOHY MpPo paTUdiKaLlito MiKHapoAHOro A0roBOpY) BBO-
OATb Y CUCTEMY HaLiOHa/IbHOTO 3aKOHOA@BCTBa YKpaiHW. Lle 03Havae, o
NONOXeHHsA paTudikoBaHoro BepxoBHoto Pazoto (a He Byab-AKOro) mixK-
HapOAHOro AI0roBOpPy NOBUHHI HesnocepelHbO 3aCTOCOBYBATU BITYM3HAHI
NPaB0O3aCTOCOBHI OpraHu. oAHWX 3acTepeeHb 3 LbOoro npueoay KoHcTm-
Tyuia YKpaiHu, Ha BigMiHy Bif, KOHCTUTYLIM iHWKX AeprkaB (cTaTta 91 KoH-
ctuTyuji MonbcbKoi Pecnybniku, Hanpuknag, obymoBaoe besnocepeaHe
3aCTOCYBaHHA MiXHApPOAHOro AOrOBOPY BMMaAKaMM, KOM MOro 3acTocy-
BaHHS He 3a/1eKWTb BiZl YXBa/IeHHA 3aKOHY) He pobutb. TobTo ouikyBaTH,
NOKM NONOMKEHHA A0roBopy ByayTb TPAHCHOPMOBAHI B @aKTW BHYTPILLHbOTO
3aKOHOZaBCTBA MPaABO3aCTOCOBHMM OpraHam YKpaiHu HemnoTpibHo. BoHu
3000B’s13aHi X 3aCTOCOBYBATM OApPa3y K Micas HabpaHHA paTUhiKOBAHUM
MiXXHapOAHMM AOrOBOPOM YNMHHOCTI.

OpHo4acHo patTndikoBaHUIM MixHapoAHWIM aorosip Habysae NoABiNHO-
ro 3MICTY. 3 0HOrO OOKY, BiH 3a/IMLIAETHCA AXKEPEIOM MiXKHAPOAHOTO npa-
Ba, LLO persiaMeHTye 30BHillHi 3000B’A3aHHA YKpaiHW, a 3 iHWOro — crae
OXKepesioM BHYTPILWHbOIO, HaLLiOHaNbHOro Npasa YKpaiHu.

Mo-apyre, He CYMHIBAtOUMCb Yy BaXKAMBOCTI AOTPMMAHHA YKpaiHOH
NPMHLMMNY CYMIHHOTO BMKOHAHHA B3ATMX Ha cebe miKHapoaHMX 30608'A-
3aHb (pacta sunt servanda), cnifn 3BepHYTM yBary Ha Te, WO Lei npuHumMn
besnocepeHbo He 3adikcoBaHo B KOHCTUTYLIT YKpaiHK, a BUNAMBAE i3 3a-
raIbHOBU3HAHWX MPUHLMMIB | HOPM MiXKHAapPOAHOrO NPaBa, AKMMK YKpaiHa,
BiANoBiAHO A0 cTaTTi 18 KOHCTUTYLIT, SIK | BinblUicTb iHWNX AepkaBs (cTaTTs
24 KoHctutyuii boarapii, ctatra 135 KoHcTuTyuii JInteu, ctatta 8 KoHCTu-
Tyuii Mongosu, ctatts 17 KoHCTUTy LT Y36eKkuncTaHy Towo), 30608’ A3yeThbes
KepyBaTMCA Y CBOIM 30BHILIHLOMNONITUYHIN AiANBHOCTI.
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| Xo4 ocTaHHA NepebyBaE Nia OPUCOMKLIEID HE TiIbKM MidKHAPOAHMUX
opraHiB, a 1 YKpaiHu, wo, K 3a3Havae M. B. bypomeHcbKui, «nepenba-
4yae 6e3yMOBHY 3MOTy OLLHIOBAHHA TaKOi AiANbHOCTI HaLiOHANbHUMW Cy-
Jamu»”, Lie 30BCIM He 03Hauaeg, Lo NpuHUMN pacta sunt servanda no-
LWMPHOETLCA Ha BHYTPIWHbOAEPKABHY AIANbHICTb TAKOK X MIpOoto, AK i Ha
30BHIiWHbONOANITMYHY. CyTTEBA BiAMIHHICTb MO3MLIN Mi*KHAPOAHOrO Npaga
M KOHCTUTYLMHOMO NpaBa B NiAX04ax A0 LbOro NMTaHHA B TOMY, LLLO MiXKHa-
pofHe NpaBo 30060B’'A3YeE AepKaBy AOTPUMYBATUCA OYAb-AKMX YKAALEHWUX
Heto abo ii opraHamy MiXKHapPOAHUX [OrOBOPIB, HE3aNEXKHO Bif, IXHbOrO
3MiCTy 1 cTaTycy (noTpebye Takuii Aorosip patndikaLi um Hi). TobTo BMMOra
Mi}KHapPOAHOro Npaga B LbOMY MaaHi € abCONOTHOLO.

KoHCTUTYLiMHE K NpaBo, He 3anepedytoun 060B A3Ky AepKaBu AOTPU-
MyBaTUCA NPUHUMNY pacta sunt servanda, oaHOYacHO He BW3Hae abco-
JIOTHOTO NpiopuUTeTy BYAb-AKMX MidKHAPOAHWX AOrOBOPIB HaJ yCiMa BHY-
TPILWHbOAEPKABHUMM 3aKOHAMM 1 IHWMMMW HOPMATUBHUMM aKTamu. TaKkui
npiopuTeT MoXKe ByT1 BM3HAHO ANLLE WOAO0 MiKHAPOAHWUX 0rOBOpPIB NeB-
HOrO BMAY YW PaHry — TuUX, AKi, No-nepwe, NOBMHHA CXBaNTWU AeprKaBa
B 0cob1MBOMY NOpAAKY (paTudikaLii) Ta, no-apyre, BHYTPiWHbOAEPKABHA
LiANbHICTb i3 3abe3neYeHHs AKMX 33 CYYaCHUMM MiKHAPOAHUMM CTaHAAp-
TaMM He € 1LLIe BHYTPILLIHbOK CNPaBoto AepKaBu, TOBTO cTana HaaHaLio-
HaNbHOO | HaaTepuTOopianbHO. [0 TakMx chep BHYTPILLHbOAEPKABHOT Ai-
ANbHOCTI HAaNEeXNTb NepenoBcim 3abe3neyeHHa Npas i cBO6OA NOANHN, WO
HWHI Be33acTepekHO BU3HAHO AK Y HaraTbox Mi*KHapOAHO-MPaBOBUX AOKY-
MEHTaX, TaK i B KOHCTUTYLLIMHIN AOKTPWHI Ta NPaKTML BinbLIOCTI KpaiH CBITY.

3arasibHor106ani3alinHa TeHAEeHLUiA 10 PO3LWMPEHHS HaAHALIOHAbHO-
ro MiXXHapoAHO-NPaBOBOrO PerytoBaHHA NMUTaHb, AKI paHille Hanexaau
[0 BHYTPILWHbOAEPKABHOI KOMMNETEeHLLii, 30BCiM He Beae A0 BiAMOBM Bif,
noBarn Aep*aBHOro CyBepeHITETY, 30KpeMa Npasa Aep:KaB No3a Mexxamm
yHiBEpCcanbHMX 6araToCTOPOHHIX MiXHAaPOAHMX AOrOBOPIB (Yro, KOHBEH-
Li, NakKTiB, CTaTyTiB TOWO), 3arasbHO30008’A3a1bHUX A5 BCiX AEpiKas,
WO A0 HWX A0NYYMAWUCA, CAaMOCTIMHO BM3HA4YaTU cdhepu, B AKMX HOPMMU
MIXXHapPOAHMX JI0rOBOPIB MatoTb NPIOPUTET HaZ HOPMAMM HALLIOHAaBHOTO
33aKOHO/ZaBCTBA 3ara/loM, B AKMX — YaCTKOBO, @ B AKMX HE MalOTb TAKOro
npioputeTy B3arasi. Lboro gocaratoTb pisHumm cnocobammn. OAHUM 3 Han-
NOLWIMPEHILLNX € YXBAaNEHHA OKPEMOro 3aKoHY (iHLIOro HOpMaTUBHO-Mpa-

BypomeHckuii M. B. K Bonpocy o AeiicTBrmM HOpM MexyHapOoAHOro nNpaBa BO BHYTPeHHeM NpaBonopaj-
KeYKpauHbl. MexayHapogHoe NpaBo Kak OCHOBa COBPEMEHHOIo MMPOMOPAZAKa: KONIEKTUBHAA MOHO-
rpadwms Liber Amicorum k 75-netuio npod. B. H. leHuncosa / nog pes. A. A. MenbHuka, C. A. MenbHuK,
T. P. KopoTtkoro. Knues-Opecca: Penunkc. 2012. C. 264.
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BOBOrO aKTa), AKUI NOMOKEHHA MiKHAPOAHOro AOrOBOPY IMMIEMEHTYE B
HalioHabHe 3aKOHOAABCTBO, TOHTO BiATBOPIOE Y BiZANOBIZAHOMY MO0 aKTi.
[0 Moro yxBaneHHA NpsamMme 3aCTOCYBaHHA TAaKOro A0roBOPY Y BHYTPILLHIM Ai-
ANbHOCTI AepKaBu Yepes besnocepeaHE NOKAMKAHHA Ha HbOTO, Ha BiAMiHY
Bif paTUdiKOBAHMX AOrOBOPIB, MO CYTi, € HEKOHCTUTYLIMHUM. Voro, 3riaHo
3i ctatTeto 9 KoHCTuTyLil YKpaiHKM, MOXKHaA 3aCTOCOBYBATK NLLE B 30BHILU-
HbOMOMITUYHIN AiANbHOCTI, AKLWO L, 3BiCHO, MOXANBO Oe3 imnaemeHTalLil.
[0oBONI NOWNPEHMM Y TaKMX BMMAAKAX € BBEAEHHA A0 TEKCTIB iMNiemeH-
TAUiMHMX 3aKOHIB creuia/lbHMX KOMI3iMHMX HOPM, CNPAMOBAHMX Ha NoA0-
NIAHHA KOAI3iM MiXK UMMM 3aKOHAMM 1 HOPMaMM MiXKHaPOAHWX A0rOBOPIB.

AHani3 3aKoHOAABCTBA YKpaiHM CBIiAYMTb, WO BITYM3HAHMN 3aKOHOAA-
BeLb BAAETHCA A0 TaKMX HOPM A0BOAI YACTO. [10NOKEHHA NPO Te, LLO B Pasi
CynepeyHoCTi HOPM KodgeKcy paTvdiKOBaHOMY MiXKHAapOAHOMY [OroBOpY
YKpaiHM 3aCTOCOBYIOTb MOMIOXKEHHA BIAMNOBIAHONO MiXHapPOAHOro A0roBO-
Py, MICTATb BiNbLWICTb YKPATHCbKMX KOAEKCIB: LMBINIbHWUIA, TOCNOAAPCHKUN,
MWTHWN, NOAATKOBMI, MOBITPAHWI, BOAHWIA, NiCOBMI TOWO. TaKi MofoXKeH-
HA MatoTb M iHWI (3BMYaMHI) 3aKoHM YKpaiHu — «[po KiHemaTorpadito»
B4 13 ciyHa 1998 p.”, «Mpo Tonorpado-reoaesnyHy i kaptorpadidHy Ai-
ANbHICTbY Big 23 rpyaHa 1998 p.”", «Mpo POCAUHHMIA CBIT» Big, 9 KBITHA
1999 p.”™ ToOWO, Ha WO 3BepTatoThb yBary B. H. JeHuncos i A. . MenbHUK,
CAYLWHO 3a3Hayalouu, WO cepes MiXKHapOAHMX AOrOBOPIB, AKMM HaJatoTb
NpiopuTET Ha4 HOPMaMM Ha3BaHMX 3aKOHIB, € HE Ti/IbKM JOrOBOPW, «3roay
Ha 060B’A3KOBICTb AKX Hadana BepxosHa Paga Ykpainm» ™

HaseneHi B. H. leHncosum i A. A. MenbHMKOM NpUKNaan, AK HE BaXKKO
NOMITUTK, CTOCYIOTbCA cneundivyHmMx chdep AifNbHOCTI AepKaB, AKi MaloTb
PEeryntoBaTUCh iX BHYTPILIHIM 3aKOHOA4ABCTBOM iA€HTUYHO, OPIEHTYOYNCH
Ha «CTaHOAPTM30BaHI» MidKHAPOAHO-NPAaBOBMMW A0OroBOpaMm (30Kpema
N OEAKUMM MIBKYPAAOBMMMK i BiIOMUMMM), 3pasKuM Yn BMUMOTU. O UbOro
CMOHYKaloTb y3ATi Ha cebe MiKHapoAHi 30608’A3aHHA AeprKaBu. BBegeHHA
B TEKCT Ha3BaHMX 3aKOHIB (IX MOXHa HaBECTWU 3HAYHO Dinblie) KONi3iMHMUX
HOPM € OZIHI€I0 3 rapaHTiM BUKOHAHHA AepKaBoto LMx 30608’A3aHb.

MpoTe KOoAi3iHi HOPMM, WO [A0BOJI 4YacTo 3yCTPiYatoTbCs B Halio-
Ha/lbHOMY 3aKOHOZABCTBI, CBiAYaTb HEe MPO YHIBEPCa/lbHICTb NPUHLUMNY
NPIOPUTETHOCTI HOPM BCIX MIXHapPOAHMX AOroBOPIB Haj, HalLiOHA/IbHUM

BigomocTi BepxosHoi Pagu (gani BBP). 1998. Ne 22, ct. 114.

BBP. 1999. Ne 5—6, cT. 46.

" BBP.1999. Ne 22—23, cT. 198.

™ [Oenucos B. H., MenbHuK A. l. PO3BUTOK NPaBOBMX 3acaj Ta MEXaHi3MiB BEPXOBEHCTBA MiKHapOAHOro
npasa y BHYTPiLLHbOMY NpaBi YKpaiHW. B3aemM00isa MixHapoOHo20 npasa 3 8HympiwHiM npasom YkpaiHu:
moHorpadis. K.: KOcTuHiaH. 2006. C. 33.
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3aKOHOABCTBOM YKpaiHM, AK BBAXKatOTb Ha3BaHi aBTOPW, @ MPO CaMOCTil-
HiCTb BMOOPY NiaxoAis YKPaiHCbKOT AepKaByM [0 PO3B'A3aHHA 3a3HAYEHMX
NWUTaHb AK BUABY il cyBepeHiTeTy. Lle niaTBepaKye 30Kkpema Tol daKT, Lo
HaBiTb [eAKi KoAeKcW YKpaiHM aBTOMATUMYHO He BW3HaloTb MpiopuTeTy
MiXXHaPOAHMX AOTOBOPIB HA MOMOKEHHAMMU LMX KOAEKCIB, MOKAALA0UN
PO3B’A3aHHA UMX NMUTAHb HA 3aKOHOAABLA B KOMKHIM KOHKPETHIN cuTya-
Lji. Y YacTuHi TpeTin cTaTtTi 4 broaxKeTHOro Koaekcy YkpaiHu, Hanpuknaa,
ineTbea: «AKLWO Ha paTudikallito NoAatoTb MiKHaPOAHWK AoroBip YKpaiHu,
BMKOHAHHA AKOro noTpebye yxBaneHHA HOBMX ab0 BHECEHHA 3MiH 10 YMH-
HWX 3aKOHIB YKpaiHW, LLLO peryntotoTb B1oAXKeTHI BIZAHOCUHM, MPOEKTU TaKMX
3aKOHIB NOAAI0Tb Ha Po3rnAag, BepxosHoi Paay YKpaiHM pa3om 3 NPOEKTamm
3aKOHY NPO paTUdiKaLLilo i yXBa tOOTb O4HOYACHO» .

3 UbOro BMN/IMBAE, LLO CNIBBIAHOWEHHA HOPM MiXXHAapPOAHMX AOrOBOPIB
i HaLLIOHAIbHOIO 3aKOHOAABCTBA YKPaiHW He Take O4HO3HAuHE, AK Lie B1aa-
ETbCA AEAKMM BITYM3HAHMM NPABO3HABLUAM, 0cOBMBO daxiBUAM 3 MiXKHa-
POAHOrO NpaBa. Moro octaTouHe BMPILEHHA 3 ypaXyBaHHAM AK CyYacHMX
TeHAEHLUIM Y MiXKHapoAHOMY CMiBTOBApPMUCTBI, A0CBiAY IHWMX KpaiH, TakK i
HalioHaNbHMX 0cobMBOCTEN YKPaTHW MOXKAMBE 3aBAAKN BHECEHHIO BiANO-
BiAHMX 3MiH A0 KoHCTUTyLiT YKpaiHK. [lo Moro HaneXHOoro KOHCTUTYLLIMHOMO
YHOPMYBaHHA (yperyntoBaHHA) OCHOBHWM OPIEHTUPOM MOro BUPILLEHHA B
KOMKHilM KOHKPETHIl cuTyalii moxyTb 6yTK He Tak cTaTTi 9, 18 KoHcTuTyLii
YKpaiHu 1 TUM naye He 3aKoH «I1po MiXkHapoAHiI Aorosopu YkpaiHu» (Bu-
3Ha4YeHHA 3aralbHOro NpasWaa NPO NPIOPUTETHICTb HOPM MidKHAPOAHMX
[0roBOpiB — e 3a3BMYai npeporatma KOHCTUTYLI, @ He opAMHAPHOro
3aKOHY), AK YacTMHa nepuwa ctatti 8 OCHOBHOTO 3aKOHYy YKpaiHM, AKa 3a-
KPiNAe NpUHLMN BEPXOBEHCTBA MpaBa. BogHoyac uelt npuHumMn Tpeba
PO3rNALATU He AK abCTPaKTHY KaTeropito, WO Aa€ 3Mory obrpyHTOBYBaTH
3 NOK/IMKAHHAM Ha HbOro, ByAb-AKi, HAaBiTb HEKOHCTUTYLLIMHI NO3MLT, AK Le
IHKOMIW € Y BITYM3HAHOMY NPABO3HABCTBI, @ AK MOHATTA, HEPO3PUBHO NOB’A-
3aHe 3 ItoaunHoto, i NpaBamm Ta ceoboamm. Came BOHMU, LLe pa3 Haroaocu-
MO, CTaHOB/ATb 3ara/bHOLMBINI3aL,iiHY, 3ara/IbHOKYBTYPHY, YHiBEPCaNbHY
LiHHICTb HEe3aNeXHO Bifg, Halii, i4eoNnoril, penirin, a TOMy BXe AaBHO He
€ /MWe BHYTPIWHbOK CNPaBOI AEepPsKaBK, CTaBLUM O0B’eKTaMM MiKHapPOA-
HO-MPaBOBOTO Pery/toBaHHA"".

[vB.: BlogxeTHWI Kogekc YkpaiHu. URL: http://zakon.rada.gov.ua/laws/show/2456-17 (naTa 38epHeHHs:
24.04.2021).
[vB. poknagHiwe: 3arasbHa Teopis npasa: NigpyyYHuUK / 3a 3ar. pea. M. |. Kosto6pu. K.: BAITE, 2015.
C.347—-351.
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[MOKa30BO0 Y LIbOMY MAaHi € N03KLiA EBPONENCHKOI KOMICIT «3a AeMOKpaTito
yepes nNpaBo» (BeHeLincbKoi Komicii) Paan €Bponu, WO 03By4eHO Ha yXBa-
neHomy Heto Ha 106-my nneHapHoMmy 3aciaaHHi 11—12 6epesHs 2016 poky
nOoKymeHTi Rule of Law Checklist (y HeodiuiMHOMY nepeknazi yKpaiHCbKOo
MOBOLO YneHa uiei Komicii Big, Ykpainm Cepria [010BaTOro 4OKYMEHT 3BYy4MTb
aK «Mipuno npasosnaana»’). Y cneuiaibHOMY NiApo34ii Lboro 4OKYMeHTa
«3B'A30K Mi¥K MiXKHaPOAHMM | BHYTPILHIM NPaBoOM» Po34iny A «3aKOHHICTb» —
OIHOTO 3 MPOBIAHMX CKNAAHMKIB BEPXOBEHCTBA Npasa Komicis, 3 oaHoro 6oKy,
KOHCTATYE, O «NPUHUMN pacta sunt servanda»... € cnocobom, y AKMIA MixKHa-
POAHE NMPaBO BUPAXKAE MPUHLMN 3aKOHHOCTI 11 3BepTaE yBary Ha «KPUTUYHY
Ba*K/MBICTb» peani3aLii MiXHapoAHOro NpaBa B HaLiOHaNbHIlM NPaBOBIN c1C-
Temi™". MpoTe, 3 iHWOro HOKY, Y HbOMY Haros0WeEHO, WO Lie He 03HAYaE, Lo
MiXKHapOZHe NPaBO 3aBXK/AM NOBMHHO MaTW BEPXOBEHCTBO (Supremacy) Haz,
KoHCTUTyLI€EtO | 3BMYaHMM 3aKoHOAaBCTBOM (ordinary legislative), noriuHo
3a/MLLIAKYM NEBHMI NPOCTIP 419 PO3B’A3aHHA LbOrO MUTAHHA B KOHKPETHUX
CUTYaLLiAX Ha pPo3Cya Aepasu. BoaHoYac cTaH BepxoBeHCTBa NpaBsa B Aep-
*KaBi Komicis y3aneKHIoe, 30Kpema, Bif, BiAnoBiAj Ha NMTaHHA: YM 3abe3nedye
OeprKaBa BiANOBIAHICTb HALLIOHAIbHOrO 3aKOHOAABCTBA MiXKHAPOAHOMY NpPaBy
w000 npas MAoouUHU (8udineHHs Hawe — M. K.) pazom i3 060B'A3KOBICTIO
pilleHb MiXHapoAHMX cyais™ . To6To Noc/iA0BHE YBIANOBIAHEHHSA BHYTPILL-
HbOrO 3aKOHOAABCTBA MiXKHAaPOAHO-NPABOBMM AOrOBOPaM 3 NMPaB IOANHN 1
HaLlioHa1bHOI CY40BOI MPAKTUKM — 3 MPAKTUKOK MiXKHaPOAHMX CYLiB Y TaKMX
cnpaBax BeHeUjMcbKa KOMICis pO3rAAa€e AK OAMH 3 HAMBAXKAMBILLMX KPUTEPITB
(mipwn) BepxoBeHcTBa NpaBa. Ha Taki no3uuii ciig Hacamnepen, opieHTyBaTUCA
niA, 4ac aHanisy CniBBiAHOWEHHA MiXKHAPOAHWX AOrOBOPIB i HaLLIOHAbHOTO
3aKOHO/1aBCTBa B NPaBOBIlt cnCTeMi YKpaiHW.

1.3.3. 3aranbHOBM3HaHi NPUHLUMNK i1 HOPMU MiKHAPOAHOrO NpaBa
Ta KOHCTUTYLiliHe NpaBo

Mpobnema B3aeEM0O3B’A3KIB 3arasibHOBM3HAHUX NMPUHLUMMIB | HOPM MiXK-
HaPOZHOrO NpaBsa Ta HaLiOHAa/IbHUX MNPAaBOBUX CUCTEM € LLLe HEBU3HAYEHI-
LLIOO, AKLLO MOPIBHATM 3i CTaTYCOM Ta MiCLUEM MiXKHapPOAHMX AOTOBOPIBY HMX.

Monpwu Te, WO A0 TaKMX NPUHLMMIB i HOPM BiNbLLICTL CyYacHUX AepKas

CTaBUTbCA 3arasIoM NMPUXMIbHO, 3aCBiAYYHOYM iM CBOO MOBAry M Hamaratoumchb
Y3ro»KyBaTu 3 HUMM HaUjOHANbHWN NPaABOMNOPAAOK, NMPO WO iHKOAX NPAMO

Mipwuno npasosnaaas: Rule of Law Checklist / Nepeknag. KomeHTtap. Mocapiii C. fonosatoro. K.: BAITE,
2017.163 c.

" Tamcamo. C. 17, 124.

" Tamcamo. C. 17, 124.
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3a3HaYatoTb Y KOHCTUTYLIAX (HanpuKknaa, ctatta 10 KoHctuTyuji ITanii, ctaTTa
8 KoHctutyuii MakenoHii (HMHi MiBHiYHOI MakenoHii), ctatra 7 KoHcTuTywji
YropupHm) abo HaBiTb BM3HaOTb iX YaCTMHO HaLLiOHAbHUX NPABOBKX CUCTEM
(cTaTTa 9 KoHctuTyuii ABcTpii, cTatTa 6 KoHcTuTyLii Tpy3ii, ctatrs 15 KoHcTuTywji
Pocii ToLLIO) AeprKaB, SKi BU3HAYAOTL CMiBBIAHOLWEHHS MiXK 3ara/lbHOBM3HAHMMM
HOPMaMM MiXKHapPOAHOro NpaBa M HallioHa/IbHMM 3aKOHOAABCTBOM, 3aKpi-
NIKOKYM NPIOPUTETHICTL MIXKHAPOAHO-NPABOBUX HOPM Nepes, HaLliOHaIbHUM
3aKOHOAABCTBOM (MPaBOMOPSAAKOM) Ha PiBHI KOHCTUTYLLT, B EBPONI, TUM Nayey
cBiTi, HebaraTo. ba binblue, HaBiTb AEAKI 3 TUX AEPHKaB, AKI PO3MNAAAIOTH 3ara/lb-
HOBM3HaHi MPUHLMMM 1 HOPMUM MiXKHAPOAHOTIO NPaBa AK YaCTWUHY HaLLiOHAIbHOI
NpPaBOBOI CUCTEMM, HAAAIOTb NPIOPUTETHOCTI Nepes, HOPMaMM HaLOHANbHOTO
3aKOHOABCTBA /IMLLE PaTUDIKOBAHNUM MidKHAPOAHUM oroBopam (cTaTta 123
KoHcTuTyuii EcToHcbKoT Pecny6iikn, ctatTa 15 KoHctutyuii PO Towo). OaHa 3
OCHOBHMWX MPUYMH TaKoi NO3MLT — BpaK BU3HAYEHOCTI «3ara/lbHOBM3HAHMX
NPUHUMNIB | HOPM MiXKHaPOAHOTrO NpPasa» NPOTU HOPM MiXKHAPOAHWX AOrOBOPIB.

3arafbHOBM3HAHUMK  34ebiNblioro  Ha3WBaKTb MNPUHLUMNM 1 HOP-
Mn CtaTyTy OOH Ta gesaKi iHWi, AKi OXON/tOKTb 3a3BMYall HOPMM MiXKHa-
POAHOrO 3BMYAEBOro npasa. Lle CyTTEBO YCKNAAHIOE OUIHIOBAHHA IXHBOI
y3roA»KeHoCTi 3 HaLioHaAbHMM 33aKOHOAABCTBOM, WO CHOPMY/bOBAHO
30ebinblworo YiTkiwe.

TOMy HaBiTb BM3HAHHA TaKMX MPUHUMNIB i HOPM OiNbLWICTIO AepKas,
aBTOMATMYHO He 3000B’A3y€E KOXKHY AeprKaBy AOTPUMYBATMCA iX y CBOIN
BHYTPILLHIM AiANbHOCTI, @ TUM Naye HaZasBaTh iM NPiopMUTETHOCTI Nepes Ha-
LioHaNbHNUM 3aKOHOZ@BCTBOM 10TM, MOKM Li MPUHLMMAW M HOPMU He 3aKpi-
nneHo B paTndiKOBaHOMY MiKHapPOAHOMY [0rOBOPI, AKUA CTaB YaCTUHOK
HaLIOHaAbHOI NPaBOBOI CUCTEMMU.

Y BITYM3HAHOMY MPABO3HABCTBI CTaBAEHHA 40 MiCLA 3ara/ibHOBM3HAHMX
NPUHLMMIB i HOPM Mi*KHAapPOAHOrO NPaBa B HaLLIOHA/IbHIN NPaBOBI CUCTEMI
YKpaiHW Take X pi3He, AK | CTaB/NIeHHA 40 MiXXHApOAHMX 40roBopis. bisb-
LWiCTb HAYKOBL,B, NepeBaXXHO NPeACTaBHUKIB KOHCTUTYLIMHOIO Npasa, He
BOAYaloTb OyaAb-AKMX KOHCTUTYLIMHWUX MiACTaB BBAXaTW 3arasibHOBM3HAHI
NPUHLMAN 1 HOPMWU MiXKHAPOAHOro Npasa, Ha BiAMiIHY Bia MiXHapoAHMX
[0roBOPIB, YaCTMHO HaLiOHA/IbHOMO 3aKOHOAABCTBA YKpaiHu. Lle, Ha ixHil
nornaz, MOX/ANBO ANLLIE TOAI, KOMM 3araNbHOBM3HAHI MPUHLMNU 1 HOPMU
MiXHapoAHOro npasa byae 3aKpinaeHo B YHIBEPCANbHUX MiKHAPOAHMX
[0roBOpax, CTOPOHOIO AKMX BMCTyNae YKkpaiHa, i 3roay Ha 0OOB’'A3KOBICTbL
AKMX Hagana BepxosHa Paga Ykpainm'.

Tepneupkuii . C. KOHCTUTYLiIiHO-NPaBOBE peryntoBaHHA Aii MiXKHapoAHWX L0roBopiB B YKpaiHi: aBToped.
LMC. KaHA. topua. Hayk. 12.00.02. Oaeca, 2007. C. 12.
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MpoTe y BITYM3HAHIN NiTepaTypi YacTo € i NPOTUAEKHI nornaaun. Ix npu-
XMAbHUKK (34e6inbloro daxisli 3 MiKHAPOAHOro NpaBa) CTBEPAKYIOTb,
Wo, nonpu popmasnbHe HEBPErytoBaHHA LIMX NUTaHb KOHCTUTYLED YKpa-
iHM, aHani3 BITYN3HAHOIO 3aKOHOAABCTBA Ta MPAKTUKM MOrO 3aCTOCYBaHHA
[a€ NiACTaBM BBaAXKaTW, LLO 3arajbHOBM3HAHI MPUHLMNN 1 HOPMWU MiXKHa-
POAHOro npaga Ae-PpaKTo MOXKHA 3aCTOCOBYBATU Y BHYTPILIHbOMY MPaBo-
nopaAaKy Ykpainun®. [leaki » npeacTaBHUKM MisKHapOAHOIo NpaBsa 3aimaroTb
e paZmMKanbHilWy nosuuito. 30kpema, Ha ZAymKy M. B. BypomeHcbKoro, 3a-
rabHOBM3HAHI NPUHLMMIN 1 HOPMM MiXKHAaPOAHOIO NPaBa, AK i MiXKHAPOAHI
[0roBOPM, CTAaHOBAATL YAaCTUHY HaLLIOHabHOI MPaBOBOI CUCTEMM Ta MAKOTb
npiopuTeT Hag, HaliOHa/IbHMM 3aKOHOAaBCTBOM YKpaiHW. OKpim aprymeH-
TiB, HaBeAeHMX BULLE WOAO MiHAPOLHWUX AOrOBOPIB, HAayKOBELb MOK/N-
Ka€eTbCA Ha cTaTTio X [leknapauii npo AepKaBHMI CyBepeHiTeT YKpaiHu Bif,
16 nnnHa 1990 poky, y YaCTUHI TPETIN AKOI 3a3HaYeHo, Lo «YKkpaiHcbka PCP
BM3HAE... NPIOPUTET 3aralbHOBM3HAHMX HOPM MiXKHAPOAHOro NpaBa Nepes,
HOPMaMK BHYTPILIHbOAEPIKABHOTO Npasa» .

OfHaK i uen apryMeHT HaZTO BPa3/IMBUNA.

Mo-neplie, CYMHIB BMK/IMKae He33acTepekHe 3apaxyBaHHA Jexknapalii
«[10 HOPMATUBHO-NPABOBMX aKTiB KOHCTUTYLIMHOMO 3MiCTy i piBHa» ™", AK
BIAOMO, HaBiTb Y MiXKHapOAHOMY MpPaBi CTaBNEHHA A0 NPUPOAM TaKUX A0-
KYMeHTIB AK [leknapaL,ia HeogHO3Ha4YHe. Y1ma o toPUCTIB-MiXKHAPOAHMKIB
BBaXKatoTb [leKknapal,ito akTom, XOu i HaZl3BMYAMHO BaXKAMBMM A5 NPaBo-
BOI Teopii i NPaKTUKK, NPoTe PUANYHO He3060B’A3yBaIbHUM (BUHATKOM
He € HaBiTb 3arafibHa Aeknapauia npas ntoanMHK 1948 poky).

Mo-gpyre, y 3aBepluanbHin YacTuHi [eknapadjii npo aep*aBHUA cyBe-
peHiTeT YKkpaiHn HaronoweHo, wo Jeknapalia € OCHOBOK HOBOI KOHCTUTY-
Lt YKkpaiHu. 3Biacy BUNIMBAE, WO 3 yXxBasieHHAM OCHOBHOTMO 3aKOHY BOHa
Hacnpasai cebe BuMYepnana, 3a/MLLMBLIMCL B icTOpii AK, 6E3CYMHIBHO,
OZIMH 3 HAaM3HAYYLLILLIMX NepeaKOHCTUTYLINHMX JOKYMEHTIB, NOB’A3aHMX 3i
CTaHOB/IEHHAM YKPAIHCbKOI AepXaBu.

Mo-TpeTe, HaBiTb AKWO NiaATPUMaTK nosuuito M. B. BypomeHcbKoro i
po3rnagati Jeknapauito AK HOPMaTUBHO-NPABOBMIA aKT, TO BiAMNOBIAHO A0
NYyHKTY nepworo po3ainy XV «llepexiaHi nonoxeHHA» KoHCTUTYLIT YKpaiHM

[enucos B. H., MenbHuK A. Al. PO3BUTOK NpaBOBMX 3acaf, Ta MEXaHi3MiB BEPXOBEHCTBA MiXKHapOAHOro
npasa y BHYTpiWHbOMY npasi Ykpainu. C. 39.

BypomeHcbkuii M. B. K Bonpocy 0 AeiCTBUM HOPM MeXAYHapOAHOro NpaBa BO BHYTPEHHEM NpPaBo-
nopazke YKkpauHbl. MexdyHapodHoe npaso KaK OCHO8A CO8PeMeHH020 MUPOopAOKA: KONNEKTUBHAA
moHorpadus. Kues-Opeca. ®eHuke, 2012. C. 265—266.

Tam camo. C. 264.
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«3aKOHM Ta iHLLII HOPMATUBHI aKTU, NPUNHATI A0 HABYTTA YUHHOCTI Ljieto KoH-
CTUTYLLIED, € YNHHMMM B YACTUHI, WO He cynepednTb KOHCTUTYLiT YKpaTHM».

IcTOpIA Ti NiArOTOBKM 1M yXBaNEeHHS CBIAYMTb, WO HE MOXKHa Be33acTeperk-
HO Ta KaTeropu4yHO CTBEPAXKYBATM NMPO Te, WO HaBeAEHI BULLE MNOMOMXKEHHA
cTaTTi X [leknapauii Nnpo AepraBHMN CyBepeHiTeT YKpaiHW BiANOBiAaOTb
YMHHIN KOHCTUTYUIT YKpaiHW. AK Bunameae 3 KoHuenuii HoBoi KoHCTUTyu,i
YKpaiHu Ta il NPOEKTIB, NOJIOXKEHHA NPO NPIOPUTETHICTE HOPM MIXXHApPOA4-
HOro npasa (30Kpema MiKHapOoAHWX A0rOBOPIB) y PI3HUX BapiaHTax MicTu-
NV AeKiNbKa KOHCTUTYLIMHNX MPOEKTIB, 30KpeMa NPOEKT KoHCTUTYL,ii YKpa-
iHW B pedaku,i Big, 15 nuctonaga 1995 poKy, cxBaneHnin KOHCTUTYLINHO
KoMmicieto YkpaiHu 23 nuctonaga 1995 poky. Ue nonoxKeHHa BMAy4eHO 3
MOro TEeKCTY Ti/IbKM Ha 3aBEPLUAIbHOMY eTani onpaLoBaHHA MPOEKTY HOBOI
KoHCTUTYLT YKpaiHW, NpUYOMY BUIYYEHO CBIAOMO.

MoHa npunycTuTH, WO OCHOBHUM MOTMBOM Ha KOPWUCTb TaKOro Bu-
Ny4eHHsA Byno Te, WO YMMano AeprKaB NPMHAMMHI Toaj, He cnoBiayBanu
NPUHUMMA NPIOPUTETHOCTI HOPM MIXKHAPOAHOro NpaBa nepes HOpMamu
HalLiOHAaNbHOro 3aKOHO/ABCTBA, OYEBW/AHO, ybayatoum B UHOMY 3arposy
AepKaBHOMY cyBepeHiTeTy. MoXHa No-pi3HOMY CTaBUTUCA A0 TaKUX MOTH-
BiB, NpOTe BIAKMAATK TX 30BCIM, YPAXOBYOUM CKNAAHI YMOBU CTaHOBIEHHA
YKpaiHCbKOT AepaBu, MabyTb, He BapTo.

Y KOHCTUTYLiAX BiNbLIOCTI Aep»aB HEMAE NOJIOKEHHA NPO npiopuTeT-
HICTb 3ara/JlbHOBM3HAHWX HOPM MiXHApPOAHOrO MpasBa nepes HOpPMamu
BHYTPILWHbOAEPKABHOIO Npasa, NpPoTe Le 30BCiM He NepeLllkoaKae Halli-
OHa/bHIM Cya0Bil NPAKTUL BUKOPUCTOBYBATM iX 414 NOCUNEHHS aprymeH-
Talii MOTMBYBA/IbHOT YaCTMHM PilLEHHA, ase aX HiAK He A4 HaZaHHA M
nepesary Hag, HaliOHaIbHUMM 3aKOHaMM Mif, Yac BUPILLEHHA KOHKPETHOI
cnpasn. Ha BIiAMIHY BiJ HOPM MiXHApPOAHWX AOrOBOPIB, 3ara/ibHOBU3HAHI
HOPMM MiXKHAaPOAHOrO NMpaBa He € YaCTUHOK HaLLIOHAIbHOT NPaBOBOI CUC-
TEMU, a OTXHE, AXKepesiOM BHYTPILLHbOro npaBa YKpaiHu.

| xou y TeKcTi Yrogm npo acouiauito YkpaiHu Ta EC 6baratopasoso, sK 3a-
3Havae O. B. CTpenbLoBa, Haro/I0WeHO Ha BaXK/IMBOCTI AOTPUMAHHSA 3arab-
HOBWM3HAHWUX MiXXHAPOAHO-NPABOBUX NPUHLMMIB i CNiINbHUX EBPOMNENCHKMX
LiHHOCTEN", AKi MOKNaZAeHO B OCHOBY L€l Yroau, AXKepenom HauioHasb-
Horo npaBga YKpaiHu € (i BignosiaHo matoTb NpiopuTeT Haf, ii HalioHaIbHUM
3aKOHOAABCTBOM) He, camo coboto, 3ara/ibHOBM3HAHI MPUMHLMNN M HOPMK
MiXHapoAHOro nNpasa, a Yroaa npo acouial;to, B AKil iX 3akpinaeHo.

CrpensuoBsa O. B. KoHcTuTyLioHani3awis npouecy acouiauii YKpaiHu 3 EBponeicbkum COrO30M: MOHO-
rpadisn. K.: Aneprta, 2017. C. 443.
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1.3.4. CniBBigHOLWeHHA MiXKHapOAHOrO NpaBa i HaLioHaNbHUX
KOHCTUTYLLii

Cama noCTaHOBKa UbOro NUTaHHA AN 6araTbOX BITYM3HAHMX i 3aKOp-
OOHHUX KOHCTUTYLOHAICTIB MOXe BMAATMCA HagyMaHOo. AZXKe, AK BKe
3raZlyBanu, nNo3uLis abcontoTHOT HiNbLWOCTI KpaiH Nig Yac po3s’A3aHHA LbO-
ro NMTaHHA 0AHO3HaYHa: Nepesary nepea HOPMamMm MiKHapOAHOro Npasa
MatoTb HaLLiOHANbHI KOHCTUTYLI.

[0 TOro » KOHCTUTYL|i AEAKMX AeprKaB, BU3HAKOUM npioputeT patndi-
KOBaHWMX MiXXHApPOAHMX A0roBOpiB nepes HaujioHasbHUMKM 3aKOHaMK 1
IHWWMM HOPMATUBHUMM aKTaMM, BOAHOYAC NMPAMO HaronoWyTb Ha 6e3-
YMOBHOMY BEPXOBEHCTBI KOHCTUTYLT Ta HENPUNYCTUMOCTI YKNAAEHHA MiXK-
HapOAHMX AOrOBOPIB, WO 1 cynepevaTb (cTatta 123 KoHcTuTywi EcTOHII,
cTatTs 8 KoHcTuTyuii binopyci, ctatta 15 KoHcTuTyLji Y36eKncTaHy Toulo).
MpoTe BinblWicTb Aep!KaB, AOTPUMYHOUYNCH MO3ULIT BEPXOBEHCTBA Hallio-
Ha/IbHOI KOHCTUTYLIT nepes, MiXHapOAHMMKM AOrOBOpPamMu, NiAXOAATb 40
PO3B’A3aHHA NUTAHHA NPO CMiBBIAHOWEHHA MiXK HUMW M KOHCTUTYLiEO He
TaK KaTeropuyHo. NMoKa3oBUM Y LIbOMY MaHi € GopMyatoBaHHA CcTaTTi 95
KoHctuTyuii [cnanii 1978 p., BiANOBIAHO A0 AKOI «YKAA4AHHIO MiXKHApOL-
HOro [10roBOpPY, AKMN MICTUTb MONOMKEHHSA, WO CynepevaTb KOHCTUTYLI,
Ma€e nepealyBaTu nepernan ocTaHHbo». Lle dopmyntoBaHHA B TOMY UM iH-
LLIOMY BapiaHTi BiATBOPeHO B HaraTbox KOHCTUTYLLIAX HOBMX [1epKaB EBPo-
Ny Ta Asii, WO BUHWKAM BHACAIAOK pO3Nady KOAULWHbLOI «COLIaNiCTUYHOI
CMiBAPYXKHOCTI», 30Kpema B KOHCTUTYLiT YKpaiHu.

BignosiAHO A0 YacTWMHWM Apyroi cTatTi 9 «yKNaZaHHA MidKHAPOAHMX
A0roBopiB, AKi cynepevaTb KOHCTUTYUIT YKpaiHW, MOXAMBE Aule nicna
BHECEeHHA BiANoBiAHUX 3MiH 40 KoHcTuTyuii YkpaiHm». To6Tto OCHOBHUI
3aKOH YKpaiHu 3a aHanorieto 4o KoHCTUTyLi [cnaHii 1 iHWWX KOHCTUTYLIR,
X04 i Henmpamo, ane 6e33anepedyHo dikcye NpUHLMN BepxoBeHcTBA KoH-
CTUTYUIT WOAO0 MiIXXHAapOAHMX A0roBopiB. Liboro, 40 peyi, He 3anepeyyoTb
i BinbWicTb daxiBLiB 3 MiXKHAPOAHOrO NMpaga, AKi NOC/NiA0BHO 0OCTOOTb
NPUHUMN NPIOPUTETHOCTI MIXHApPOAHWUX AO0roBOPIB Mepen HauioHa/b-
HMM 3aKOHOAABCTBOM YKpaAiHM, HAro/oWy4YmM Ha HENPUNYCTUMOCTI BBE-
OEHHA B NPaBOBY CUCTEMY YKPaiHM MiXXHApOAHMX AOroBOpiB, AKI cynepe-
yaTb KoHcTuTyLi™.

Cnif, 3a3HAYUTK, LLO HABITb Y TUX AeprKaBaX, A€ TaKMX KOHCTUTYLiINHNX
NONOXeHb HEMAE, 40 MNOBHOBAXKEHb OPraHiB KOHCTUTYLIMHOIO KOHTPOJIO

[us., Hanpuknaa: €siHToB B. |. MpAame 3acTocyBaHHA MiXKHAaPOAHMX CTAHAAPTIB NPaB Nt0AMHN. KomeHTap
B0 cTatTi 9 KoHCTUTYL,ii YKpaiHW. YkpaiHcekul yaconuc npas aroduHu. 1998. Ne 1. C. 27.
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3a3BMYait HanexaTb nonepeaHa abo HacTynHa (nicna yknagaHHaA i patudi-
Kalii) nepeBipKa MiKHapOAHMX A0rOBOPIB WOAO IXHBOT BiZANOBIAHOCTI KOH-
CTUTYL, WO TaKOXK NiATBEpAXKYE (onocepeakoBaHo) ii npiopnteTHe cTaHo-
BMLLE Nepes MiXXHapPOAHWUMM OrOBOPaMMU.

Ta BCe X, NONPM L OAHOCTAMHY KOHCTUTYLiMHY NPaKTUKY, AesKi Bi-
TUM3HAHI NPaBO3HaBL NPOAOBXKYIOTb CNPObK 06rPYHTYBaHHA NpiopuTeTy
AK Mi*KHapOAHMX AOrOBOPIB, 30KpeMa EBPONENCbKOI KOHBEHLi MpaB /to-
OMHWY, TaK i 3aralbHOBM3HAHMX HOPM MiXKHAPOAHOro nNpasBa Had KoHCTK-
TyLieto YkpaiHn . CBOI MO3MLiK BOHW apryMeHTYIOTb, MOK/AMKAUYNCh Ha
NPUMHLMNX 1 HOPMKW EBPOMNENCHKOrO CMiBTOBAPMCTBA, WO 3adikcoBaHO B
Ha3BaHi KoHBeHLi, Ha BEPXOBEHCTBO KOMYHITapHOro npasa (TobTo aKTiB
HaAHaLiOHaIbHMX OpraHisaliin) Hag, BHYTPIWHIM NpaBoM” , Ha MNONOMKEH-
HA 3raZlyBaHoi cTaTTi X [leknapaljii npo AeprKaBHMIA CyBepeHiTeT YKpaiHu,
Ha YacTUHY neply cTaTTi 8 KOHCTUTYLiT YKpaiHM Wo40 BEPXOBEHCTBA Npa-
Ba, AKEe «He OOMENKYETbCA HaLOHANbHUMM MEXaMm», a OXOMNJHOE 3arajb-
HOBM3HaHI HOPMM MisKHapPOLHOro Npasa Towo

[eaki 3 uMx apryMmeHTiB MU Bxe aHanizysann. [1o HMX MOXHa AoAa-
TW Take: No-neplue, 3 NOMAAY KOHCTUTYLIMHOMO NpaBa, 3arajbHOBM3HaHI
NPUHLUMNK 1 HOPMU MiXKHAPOAHOIO NPaBa Ta HOPMM MiKHAPOAHWX AOTOBO-
piB MatoTb H6e33acTeperkHuit (abCoNOTHUI) NPIOPUTET TiNbKK B MiXKHaPOA-
HO-NpaBoBin chepi. Y chepi BHYTPiLHbOrO Npaga ixHil npiopnteT obmerxe-
HO. HalBumuwmii wabens B iepapxidHii CUCTEMI MOTO AXepes 3a YCTa/IeHo
TpaAMui€eto 3aiMae KOHCTUTYL,iA. 3arafibHOBM3HAHI HOPMM MiKHAPOAHOrO
npaBa M HOPMW MiKHAPOAHWX [1OrOBOPIB, HE3ANEXHO Bif, IXHLOTO pPaH-
ry, Y Wi ieEpapXiyHiit cuctemi mMiCTATbCA HUMMKYE KOHCTUTYLT. Takoi no3muii
DOTPUMYIOTBCA AK Y Teopii KOHCTUTYLIMHOrO NpaBa, Tak i KOHCTUTYUiMHIN
NPaKTULL MaliKe BCiX EBPOMNENCLKUX (i He TiZIbKM eBPONENCchbKMX) Kpain™ ™™
JIvwe fedAki 3 HMX, i TO 3 CYTTEBMMM 3aCTEPEKEHHAMM, BU3HAIOTb NPiopUTET
Mi}KHapPOAHWX JOrOBOPIB Haj, HaLLiOHaNbHOK KOHCTUTYLjED (KOoHCTUTYLA

Manitok B. Micue KoHBeHLUii Npo 3aX1CT NpaB Nt0AMHN Ta OCHOBHUX cBO60OZ, Y NPaBoBi cuctemi YKpaiHu.
Esponelicokuli cyd 3 npas noduHu: 6a30Bi maTepiann 3aCTOCYBAHHA NPAKTUKU. YKPATHCbKUIA LeHTp
npasHuumx cTygii. K., 2003. C. 9, 412, 418.

BypomeHckuii M. B. K Bonpocy o AeicTBnm Hopm MexyHapoAaHOro npasa BO BHYTPEHHEM NPaBonopsaaKe
YKpauHbl. MexdyHapoOHoe Npaso KaK 0CHO8A CO8PeMeHHO020 MUPOMOPAOKA: KONEKTUBHAA MOHOTpa-
dusa LiberAmicorum k 75-netuto npood. B. H. leHncoBsa; nog pea. A. . MenbHuka, C. A. MenbHuK, T.
P.KopoTkoro. Kues-Ogecca: ®eHukc, 2012. C. 270—271.

Manitok B. M. BkasaHa npaus. C.418.

Bulletin of Constitutional Case-Law. Venice Commission Constitutional Justice. Special Edition Constitutional
Principles. Strasbourg. January 2018. p. IX; bBypomeHckuit M. B. BkaszaHa npaug. C. 270—271.
Fapanukm /1. MexayHapoaHoe NpaBo B KOHCTUTYUMOHHOM nopaake Pecny6iuku Monbla. MexodyHa-
pooHoe npaso XXI seka. K.: U3paTtenbckuningom «Mpomenun», 2006. C. 414—436; Garlicki L. Polskie prawo
konstytucyjne. Zarys wyklady. Wydanie 14. Liber. Warszawa. 2010. S. 142—148.
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HigepnaHais [0OMycKae CxBaleHHA MapiamMeHTOM MiXKHapOoAHOro Aoro-
BOPY, WO cynepeynts OCHOBHOMY 3aKOHY, ane Ansa Lporo noTpibHa 3roaa
[BOX TPETWH, TOBTO KBanidikoBaHOI HiNbLIOCTI AenyTaTiB NapAaMeHTY).

Mo3unuito NPIOPUTETHOCTI KOHCTUTYUIT Hag HOPMamu MiXHapOLHOro
npasa MOXKHa KopuryBaTtu Xiba Wo 3a YMOBW BCTYNY AEPMKABU A0 NEBHMUX
HaZHaLjiOHaNbHMX (4aNeKo He BCiX) MiKHAPOAHMX i perioHanbHUX OpraHi-
3aLin, 3oKkpema Ao €sponencekoro Cotosy. JJOKTpMHa BEPXOBEHCTBA Mpa-
Ba EC NOWMPIOETBCA Ha BCIi HOPMATMBHI aKTU Aeprkas-yneHiB €C, 30kpema
M HauioHaNbHi KOHCTUTYLi. Ha HEeNpMNyCTMMOCTI NPOTUCTaBAEHHS NpaBy
€C HauioOHaNbHMUX KOHCTUTYUIMHMX aKTiB HeoAHOPA30BO Haro/noLlyBas
€Bponenicbkuin cya cnpaseaamnsocTi (Cya €sponelicbkoro Cotosy B JltoK-
cembypai). MpoTe HaBiTb 3a TaKMx 06CTaBUH KOHCTUTYLiMHI cyam BaraTbox
KpaiH-uyneHiB EC NpoaoBXKytOTb 0OCTOOBATU BEPXOBEHCTBO KOHCTUTYLLT B
HaLiOHaNbHIM NPaBOBI cMCTeMi. HanocnigoBHiWY NO3MLIO MaE y CBOIX
piweHHAx PegepanbHUM KOHCTUTYLiIAHWI cya HiMeYdnHM, AKnin BUCTYNaE
YW HE HaMaKTMBHIWMM ONOHEHTOM EBPOMNENCHKOrO Cyay CNpaBeaanBOCTI. Y
piweHHi Bia 30 yepsHs 2009 poky y cnpasi Wwoao JlicaboHCbKOro A0roBopy
(NicaboH) ®CK npamMo HaronoCcmMB Ha TOMY, LLO «i Nicna HabpaHHA YMHHO-
cTi NlicaboHcbKMM aoroBopom €poneiicbknini Coto3 He CTae YyTBOPEHHAM,
nofibHMm aepskasi... Cotos — Le He dpeaepaTnBHa AeprKaBa, BiH 3auMlIa-
€TbCA 06’€AHAHHAM CYyBEPEHHMX AepPKaB 3 YAHHUM NPUHLMNOM obmexe-
HMX MOBHOBAMKEHb Yy MEBHMX BMMadkax»'. A Tomy A0 Moro obos’A3Kis
Ha/leXXMTb MoBara A0 CyBepeHiTeTy M HaLiOHaNAbHOI iAEHTUYHOCTI Aep-
’aB-YNEeHIB, BaXK/IMBUM eNeMeHTOM AKOi € KOHCTUTYLIMHO-NPaBOBa iAeH-
TUYHICTb, «AK HeBiAAiNbHA YAaCTMHA AEeMOKPATUYHONo CaMOBM3HAYEHHA
Hapody» . BoHa nepenbavae MOBHOBAaXKeHHA Aepxas-yneHis €EC Wwoa0
CaMOCTIHOTO 1 BiANOBIAANbHOIO BPEryatoBaHHA CYCMibHUX BiAHOCUH Y
NONITUYHIN i couianbHin chepax, 3bepiratoum 3a HUMM 30KPEMa K NPaBo
BYTU «rOCnoAapAMM JOrOBOPIBY

HenopyLwHicTb NPUHLKNY BEPXOBEHCTBA KOHCTUTYLIT B HaLjiOHa/b-
Hil NPaBOBIM CUCTEMI HEYXMIbHO OOCTOKTb KOHCTUTYLIMHI cyan aep-
’aB-yneHis €C, 30kpema ITanii, Monblui Ta iHWI. Hanpuknaa, KoHCTUTYLiN-
HWUM TpnbyHan Mosbli y CBOIX PilUEHHSAX HEOAHOPA30BO aKLEeHTYBaB yBary
Ha TOMY, WO «KOHCTUTYLA 3a/IMWLAETLCA HAaWBULLIMM NpaBom Pecnybniku
Monblia WoA0 BCiX MiXKHAapPOAHMX AOrOBOPIB, AKi € AnA Hel 060B’A3KOBK-

MN36paHHble pelweHns PenepanbHOro KOHCTUTYLMOHHOTO cyaa fepmanun. M.: UHdoTponuk Meauna,
2018. C. 912.

" Tam camo. C. 907.

" Tam camo. C. 909—910.

73



MU»*, | came Lel opraH NosBMHeH ByTW CYAOM «OCTaHHbOTO C/0Ba» Y
cnpaBax, fKi cTocytoTbea KoHcTuTyuii Pecnybniku Monblia, oKpecitoum
30Kpema MeXxi aii NpuHUMNY BepxoBeHCTBa Npasa €C y HauioOHaNbHOMY
npasonopaaky Monbui’™.

OcKinbkn gna YkpaiHm yneHcTso B EC — Lie 40BONI BigAa/ieHa nepcnek-
TWBA, LM KOPOTKMM aHani30M NO3MLi MOro AepKaB-YaeHiB LLOAO0 BEPXO-
BEHCTBA HallioHaIbHOT KOHCTUTYLIT 0bMexnmocs.

Mo-apyre, HEMPaBUAbHO BBaXKaTH, WO Y GOPMYNOBAHHI YaCTUHK Apy-
roi ctatti 9 KoHcTuTtyuii YKkpaiHum, Aka Bigaae npiopntetr OCHOBHOMY 3aKO-
Hy nepen HOPMaMK MiKHapPOAHWX AOrOBOPIB, «NepeBaXmns abcontoTHO
NO3UTUBICTCbKMI Niaxia». IHCTUTYLIMHO-HOPMATMBHA YacTMHA BAACTMBA
byab-AKi cMcTeMi NpaBa — MIXKHAPOAHIM YW HaUioOHaNbHIM. be3 Hei Taki
B/IAaCTUBOCTI (BMMOTU-CKNAAHWKIN) BEPXOBEHCTBA NpaBa, KOHLEMLLs AKOro
HacnpasAi chopmyBanacb B piunil NibepasnbHOI JOKTPUHN NPUPOLAHOMO
npaBa, AKOT: BM3Ha4YeHiCcTb, NnependavyBaHiCTb, yNOPAAKOBaHICTb, CTabifb-
HICTb TOLLO, — HEeAOCAXKHI. TOMy AK TeopiA BEPXOBEHCTBA NPaBa, Tak i NpakK-
TMKa MOro 3aCToCyBaHH#A, 30Kpema EBPOMNENCbKMM CYyA0M 3 NPaB JOANHM,
TaKOX €4MHA. ITHOPYBAHHA LMX BNAACTMBOCTEM — CKNAAHWKIB BEPXOBEH-
CTBa MpaBa — Le WAAx 40 3anepeyeHHA CaMoro NpUHLKNY BEPXOBEHCTBA
npaBa Ta MOro BM3HA4Ya/IbHOrO efemeHTa — HaWBULLOI PUANYHOI CUIN
KOHCTUTYLi, @ OTXKe, A0 CBaBiN/A, AKE, HA »Ka/lb, MOKN LLO He MOA0NAHO Y
BULLMX eLllesIoHax YKPAIHCbKOT BaaM, WO HeraTMBHO BMN/IMBAE HA NPaBOBY
aTmocdepy cycninbCTBa 3araiom.

HapewwTi, He MOXXHa He BiA3HAYMTH, WO KOHCTUTYLIA — Ue OAMH 3 aTpu-
OyTiB AeprKaBM 1 CTAaBNEHHA A0 Hei AK BMABY HALLiOHA/IbHOIO CyBepeHiTe-
Ty NoBWHHe ByTM 0cob6MBO WaHOb6AMBMM, Nonpw Ti HeJoNiKKM, Aki Tpeba
YCYBaTU TAKOX Y KOHCTUTYLIMHO BM3HAYEeHMN CNOCi6, NPO WO NTUMETLCA B
HACTYMHMX po3Ainax.

Wyrok Trybunalu Konstytucyjnego z dnia 11 maja 2005 r. URL: http: tribunal.gov.pl/sprawy w trybunale/
katalog (Last accessed: 11.08.2019).

[osraHb . [JOKTpMHa BepxoBeHCTBa npasa €sponeiicbkoro Coto3y: HaLioHaAbHMI acnekT (no3uuis
KOHCTUTYLIMHUX Cy4iB oKpemux aepkas-uneHis €C). [Mpaso YkpaiHu. 2019. Ne 1. C. 98—106.
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1.4. /lzmepena KOHCTHTYWiHHOIO NMpaBa

1.4.1. KoHcTUTYLiA AK TUTYNIbHE 11 6a30Be AXKepeno KOHCTUTYLiHOro
npaBa Ta iioro cepueBUHa: 3arajibHa XapaKTepucTUKa

1.4.1.1. NOHATTA KOHCTUTYLLi

AK 3a3HaveHo B nNigpo3aini 1.1 uboro posainy, TEPMiH «KKOHCTUTYLIA»
BMKOPUCTOBYIOTb YyiKe Darato CToNiTb. [1poTe B HayKOBIi NiTepaTtypi ax A0
XVIII cToniTTA Len TePMiH yXKMBaM NEPeBaXKHO AK CMHOHIM YCTPOIO AeprKa-
BU. Jlnwie B enoxy NibepanbHO-AEMOKPATUYHMX (DYyPrKya3HMX) PEBONIOLLIM
MOCTYNOBO YTBEPAXKYETbCA PO3YMIHHA KOHCTUTYLLIT AK HOPMATMBHO-NPaBO-
BOro AOKymeHTa — OCHOBHOTMO 3aKOHY AepPKaBMu.

HWHI Nig KOHCTUTYLIEID PO3YMItOTb CUCTEMY MPABOBMX MPUHLMMIB i
HOPM, BMPAXKEHUX B EAMHOMY HOPMATUBHOMY aKTi HAMBULLOI KOPUANYHOT
cuAn abo KiNbKOX TaKMX aKTax, B AKMX 3aKpiNieHo 3acajiv NpaBOBOro CTa-
HoBMLa (cTaTycy) ocobucTocTi Ta ii BiAHOCKH 3 AepsKaBHO BAaA0H, OC-
HOBW COLLia/IbHO-EKOHOMIYHOTO YCTPOLO, MOIITUYHOT CUCTEMM, OpraHi3auji i
AIANBHOCTI AeprKaBy Ta il KNHOYOBMX OPraHiB, MiCLLEBOrO CaMOBPAAYBaHHA,
a TaKOX BiIAHOCWUH AepsKaBu 3i CBITOBO CMiIbHOTOK (3acaam 30BHILLHbLO-
NOMITUYHOT AiANbHOCTI AepKash).

KoHCTUTYLiA B Cy4acHOMY CBITi € HEBIAAINbHUM aTPMOYTOM AEpKaBu,
O3HaKoto ii cyBepeHHOoCTi. Jlvle NOOoAMHOKI AeprkaBu, 34ebinbloro ab-
CONOTHI MOHapXii 3a GOpPMOtO NPaBAiHHA, MPOAOBXKYIOTb 06x0AMUTUCA be3
KOHCTUTYUL,i. [TpOTe BOHM NOCTYNOBO 3HWKAOTb 3 ICTOPUYHOI apeHM.

Lle cBiaunTb Npo Te, WO KOHCTUTYLIT CTatoTb HNUHI YHiBEPCANbHO 11 3a-
ra/IbHOLMBINI3ALLIMHOK LLiHHICTHO.

Y KOHCTUTYLiAX He TibKM 3aKkpinatooTb dyHAameHTa bHI 3acaaum, Ha
AKMX Ba3yloTbCA HaMBAXKAMBILLI CYCNiNbHI BiAHOCMHM B AepyKaBi 1 yTBep-
[XKYETLCA CTabiNbHMIA KOHCTUTYLIAHO-NPABOBMIA NOPALOK, BOHW TaKOX €
BM3HAYa/IbHUM IOPUAMYHUM HCTPYMEHTOM OOMEXKEHHA AeprKaBHOI Ba-
AN — OAHI€El 3 OCHOBHMX O3HAK KOHCTUTYL,iOHANI3MY.

1.4.1.2. KnacudikaLis KOHCTUTYLLIN

Monpwu Te, WO KOHCTUTYLT B cy4acHOMY CBITi aeaani 6inblie iHTEpHa-
LiioHaNi3ytoTbCA M HabyBatoTb 3HAYEHHA CNiNbHOI ANA BCIX AeprKaB LiHHO-
CTi, BOHW CYTTEBO BiAPI3HAIOTLCA OAHA BiZL OAHOI 33 3B’A3KaMM 3 AJNCHICTHO,
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dopmoto, 3micTtom, yacom aii Towo. Lle, oaHaK, He HEeYMOKIMBIIOE iXHIO
Knacuikaujto, TOBTO rpynyBaHHA 3a CRiIbHUMM, HANCYTTEBILMMM O3HAKa-
MW B NeBHi BuaK (Tunu). Knacmoikalia gae 3mory BUABMTK 3arafibHy Kap-
TMHY CTaHy KOHCTUTYLLIMHOrO peryitoBaHHA B Cy4aCHOMY CBiTi, BU3HAYNTM
0COBMBOCTI KOHCTUTYLM Pi3HMX KpaiH Ta finuwe opieHTyBaTUCA B iXHIN
H6araTomMaHiTHOCTI.

CneKkTp KpuTepiiB Knacudikali KOHCTUTYLIN, AKI BUKOPUCTOBYIOTb Y Cy-
YacHiM KOHCTUTYLIOHANICTULL, AOBOAI LWMPOKUIA.

3aneXHo Bif, BiAHOCUH (3B’A3KIB) KOHCTUTYLI 3 peanbHicTio, iX nogi-
NATb Ha: rapaHTiMHi, TOBTO ChpaBXKHi KOHCTUTYLT (iHKOMW IX Ha3WBaOTb
B/IaCHE KOHCTUTYLiSIMK), HOMiHabHI, abo dopmanbHi KOHCTUTYLT Ta diKk-
TMBHI, abo pacagHi KOHCTUTYLT.

[@apaHTiHi, a0 cnpaBXHi KOHCTUTYLi — L& KOHCTUTYLT, Y AKMX HEe Tiflb-
KW 3aKpintoTb OCHOBMW NPaBOBOro CTAaHOBMLLA NOAMHW M TPOMaAAHMHA
(ocobucTocTi), coLjiabHO-eKOHOMIYHOIO YCTPOO, MOMITUYHOI CUCTEMMU, Op-
raHisauii 1 ¢yHKUlOBaHHA AepraBK Ta ii opraHiB, MiCLLEBOro camoBpsaay-
BaHHSA, LLO BiANOBIAAIOTb HAAOAHHAM KOHCTUTYLLIOHAI3MY, @ M MONOXKEHHSA
AKMX peasbHO BTISIIOKOTLCA Y CYCMiIbHUX BiIHOCKHAX, TOOTO KOAM daKTny-
HWI IX CTaH (MOro 4acTo iMeHyoTb GaKTUUHOK KOHCTUTYLLIEN) BiANOBIAAE
topUANYHOMY (FOPUAMYHIN KOHCTUTYLT).

HomiHanbHi, abo dopmanbHi KOHCTUTYLT — Le KOHCTUTYLIT, AKi nuwe
Ha3MBatOTb KOHCTUTYLIAMM. BOHM HaBIiTb He NpeTeHAyOTb Ha Te, Wob cTaTu
CMPaBXHIMM KOHCTUTYLLIAMM, OCKINIbKM iXHilA 3MICT He BiANOBIAAE enemeH-
TapHWUM BMMOTam KOHCTUTYLLIOHAMI3MY, BUNPaBA0BYOYM CMCTEMY HeoBMme-
YKEHOT M HEKOHTPONIbOBAHOI BNAAM, XO4 iXHi MONOXKEHHA 1 peaniaytoTb Ha
NpaKT1Li. Taki KOHCTUTYLT BNACTMBI 3a3BMYaAl HapeaKLUiMHILLMM AepKaB-
HUM (MONITUYHUM) PEXMMAM, AKUX Y CBITI 3a/IMWAETLCA AeAani MeHLLe.

®ikTUBHI, ab0 dacagHi KOHCTUTYLIT — L KOHCTUTYLT, TEKCTU AKUX He
TiNIbKK 32 GOPMOIO, @ 1 YaCTO 33 3MICTOM BaXKKO BiZIPISHUTU BiA, CpaBKHIiX
KOHCTUTYLi. [poTe iXHi NONOXKEHHS He peanisytoTb Y pPeasbHOMY XKUTTI,
OCKIIbKM IX HIYMM He rapaHTytoTb. TaKi KOHCTUTYLIT YXBaatOOTb AMLe Ana
3beperkeHHa dacaay NONITUYHONO pexmnmy, TobTo MOro 30BHIWHbLOI pec-
nekTabenbHOCTI. BOHM NpuTamaHHi 34e6i1blioro aBTOPUTAPHUM, AMKTa-
TOPCBHKMM peXMmam, Npo Wo MWA0CA BULLE.

33 cNocobom BMPaKEHHA 3aKNALEHOrO B KOHCTUTYLLIIO HOPMATUBHOMO
maTepiany, To6To 3a ii 30BHIiLHBLOI GOPMOIO, YACTO PO3PI3HAOTL MUCAHI,
HenmcaHi 1 3millaHi KOHCTUTYL,I.
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[0 nucaHux HanexaTb KOHCTUTYLi, AKi cKknaZeHo y dopmi eamHoro
HOPMATMBHOIO aKTa abo »K CyKyMHOCTI TaKWX aKTIiB, LLLO PeryatoTb NUTaH-
HA KOHCTUTYLIMHOMO 3MiCTy Ta MatoTb HaMBULLY IOPUANYHY CUNY B i€papxii
OxXepen npasa KpaiHW. MncaHi KOHCTUTYLIT, CBOED Yeproto, NoAiNAKTbL Ha
KoaMdikoBaHi M HekoandikoBaHi. KoandikoBaHi KOHCTUTYLT — 3MiCTOBHO
BMKNAAEHI B OJIHOMY aKTi, @ HEKOAMDIKOBaHI OXOMN/OIOTb AEKifbKa aKTiB.

[0 HeENWCAHUX HaneKaTb KOHCTUTYLLT, AKI OxONAtoTb Be3niy Axkepen —
3aKOHIB, AKi 34e6iNbLLIOro He MatoTb BULLOT OPUAMYHOI CUAM, CYA0BUX Npe-
LefeHTiB, MPaBOBMX 3BMYAIB, KOHCTUTYLLIMHMX yroA TOLLO.

3miaHi KOHCTUTYLIT NOEAHYOTL Y cObi 03HaKM NepLwoi Ta Apyroi dopm
BMPAXeHHA HOPMATUBHOIO maTtepiany.

MucaHi kKogndikoBaHi KOHCTUTYLii HAaMMOWMPEHIWIi B Cy4aCHOMY CBITi.
o KpaiH 3 nMcaHMmMM HeKoandiKOBAHMMM KOHCTUTYLIAMKW HalyacTile
3apaxosytoTb LLBewjto, PiHNAHAIO, ABCTPIO Ta AeAKi iHWI KpaiHK. KoHCTK-
Tyuia Wseuii, Hanpuknag, oxonatoe Tpn OCHOBHI 3akOoHKM — Popma npas-
NiHHA 1974 p., AKT npo npectonoHactynHuuTeo 1810 p., AKT npo cBoboay
npecu 1949 p; KoHCTUTYUIA PiHNAHAIT — ABa 3akoHM — Popma NpaBiHHA
@iHnaHAji 1919 p. i CeMmoBuin ctatyT 1928 p.; KOHCTUTYLA ABCTPIi — HK3-
Ky aKTiB KOHCTUTYLiMHOIO 3MiCTYy, OCHOBY SKMX CTAHOBUTb KOHCTUTYLiNHWIA
3aKoH 1920 p. Yci ui aktv 0diliiHO BM3HAHO B HAa3BaHMX KpaiHax KOHCTU-
TYUIMHUMM, | BOHM MatOTb HaMBULLY topuAMYHY cuay (6a binble, KoHcTn-
TYULiNHWI 3aKOH ABCTpIi YaCTO CIPUNMatOTb AK KOHCTUTYLIIO LIiEl AepKasn).

[0 KpalH 3 HeNMCaHMMM KOHCTUTYLIAMM 3a3BMYai 3apaxoBytoTb Benun-
KobpuTaHito Ta HoBy 3enaHpito; A0 KpaiH 3i 3MillaHUMM KOHCTUTYLLIAMN —
HalyacTiwe I3painb.

Came Ha piBHi BM3Ha4YeHHA KPaiH 3 HENUCAHMMM 1 3MilLAHUMM KOHCTU-
TYLIAMM KPUTEPIN NOAiNY KOHCTUTYLIM Ha BKa3aHi BUAW BUABNAETbCA HaM-
BPA3/MBILIMM, NIATBEPAKEHHAM HYOrO € NJIyTaHWHA i3 3apaxXyBaHHAM KOH-
CTUTYLiA Ha3BaHMX KpaiH [0 BiANOBIAHMX BUAIB.

Tak, Nopsaz, i3 BCe e NaHiBHOK AYMKOK NP0 HanexHicTb Bennkobpu-
TaHii Ta HoBOI 3enaHAil 40 KpaiH 3 HEMUCAHUMM KOHCTUTYLIAMK, Aedani
YacTile 03BYy4YylOTb apryMeHTM Ha KOPWUCTb, Wob 3apaxyBaTtu iX A0 KpaiH
31 3MIWAHUMM KOHCTUTYLIAMM. | HaBNaKK, KOHCTUTYLItO I3painto 3a none-
PeaHbO TPAAMLLIEID HEPIAKO NPOAOBKYIOTb KNACUiKyBaTK AK HEMMCAHY.
Taka NNyTaHWMHA HEBMMNAAKOBA. AAXKe 3a BCi€l 3HAYYLLOCTI KOHCTUTYLLIMHMX
3BMYaiB, yrof i npeueneHTiB y BeankobpmuTaHii, y KOHCTUTYLLIMHOMY peryto-
BaHHI L€l KpaiHM Barome 3Ha4YeHHA 3aBXAM Maan i MatoTb Beanka xapTia
BonbHocTen 1215 p., MeTnuia npo npasa 1628 p., bianb npo npasa 1689 p.,
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AKT npo npectonoHactynHuuteo 1701 p., AKi cTaHOBNATL «DBibAito aHMNiN-
CbKOI KOHCTUTYLi». |1 ONOBHEHO YNCNEHHUMM CTaTyTaMu, WO NPUIRHATO
33 OCTAHHE CTONITTA, 30Kpema: AKT1 npo napaameHT 1911 ta 1949 pp., npo
roomaaAaHcTeo 1981 p., npo HapoaHe npeactasHnuUTBo 1983 p., Npo paco-
Bi BigHOCKMHM 1986 p., Npo micuese camospaayBaHHa 2000 p. Towo. Y Ho-
B/l 3enaHAii NOpAL 3 TUMM XK NPaBOBMMM 3BUHAAMM, NpeLefeHTamMM TOLLO
€ KoHCTUTYLiMHNI aKT 1986 p., AKMIN XO4 | HE MA€E 3a CBOEKD HOPUANYHOLIO
CUNIO0 NPIOPUTETY HaZ IHWKUMK OxKepenamu, NpoTe CYTTEBO BMJ/IMBAE Ha
perytoBaHHA NUTaHb KOHCTUTYLLIMHOTO 3MICTY.

LUle cknagHiwa cuTyauia 3 4OCUTb CBOEPIAHOK KOHCTUTYLIED I3painto.
BoHa oxonntoe 6e3niv (noHaa, ABa AECATKM) yXBaNEHUX i3paiNbCbKMM Nap-
NaMeHTOM (KHECeTOM) 3aKOHIB: Mpo 3emMAi 3painto, NpPo cam KHeceT, Npo
npesuaeHTa, Npo ypaa, Npo CyAoyCTpii, Npo apMito TOLLO, AKi (4K npu-
HalMMHI ixHA 6inbwicTb) iMeHytoTb OCHOBHMMM 3aKoHamMW. MpoTe nonpwu
IXHIO Ha3BY, Lii 3aKOHM YXBa/tOKOTb i 3MiHIOKOTb 33 3BMYaMHOK 3aKOHOAAB-
Yyoto npoueaypoto. TiNbKM B 3aKOHI NPO KHeCeT oAHa 3i CTaTel, Wo CToCcy-
€TbCA BMOOPIB A0 HbOrO (TOYHIiWe BMBOpPYOi cnuctemm), notpebye abcontoT-
HOI BiNbLIOCTI rON0CIB YNEeHIB NapaameHTy. [INCKYCINHUM € NUTaHHA I LLOA0
IOPUAMYHOI CUAM HA3BaHMX 3aKOHIB. Lle CcBiA4YMTb NPO Te, WO KOHCTUTYL,i0
I3painto 3a cnocobom BUpaXKeHHA HOPMATUBHOIO maTepiany WeKaLle cif,
3apaxyBaTy (XO4 i 3 CYyTTEBMMM 3aCTEPENKEHHAMM) A0 NUCAHUX HEKOAMDIKO-
BaHuWX (260 3a iHLLIOK TEPMIHO/IOTIEID HECUCTEMATM30BAHMX ) KOHCTUTYLLN.

YTiM, NOAIN KOHCTUTYLIM Ha NUCcaHi, HeMMcaHi 1M 3milwaHi € He NpPocTo
YMOBHWMM, AK 3a3HAYeHO B /iTepaTypi, a, AK BUNAMBAE 3 BMKIALEHOrO, Y
CYY4aCHUX YMOBAX y3arai HEKOPEKTHUM.

3aneXKHO Bif, Yacy il KOHCTUTYLIT KNacndikytoTb Ha NOCTIMHI 1 TMMYa-
coBi. MoCTiNHI KOHCTUTYLIT NepeabadatoTb CBOO HE3CTPOKOBY Aito abo X
NPUHANMHI A0TW, NOKK Ti MOBHICTIO He nepernsaHyTb abo Habepe YNHHOCTI
HOBA KOHCTUTYLiS. TUMYacoBa KOHCTUTYLLS — KOHCTUTYL,A, Aito AKOT 0bme-
YKEHO MeBHUM TepMiHOM abo »K HaCTaHHAM nesHoi nogji. Tak, BiANOBIAHO
Ao ctatTi 146 OcHoBHOro 3akoHy ®PH 1949 p. BiH «NPMANHAE CBOIO Ait0 B
AeHb, KON HabyBaE YNHHOCTI KOHCTUTYLiA, NPUIMHATA BiIbHUM BOJIEBUSAB-
JIEHHAM HimeubKoro Hapoay». TobTo TepmiH aji OCHOBHOro 3akoHy ®PH
3a/1€KMWTb Bif 06’eAHaHHA HimeyunHu (40 pedi, came posaineHicTio Himeu-
YMHW NOSACHIOTb TON GaKT, Wo OcHOBHMIM 3akoH PPH dopmasibHO He 0TO-
TOMKHIOBA/IM 3 KOHCTUTYLEND). TiIbKM MiCAA BHECEHHS B HbOTO MOMPaBOK
[orosopom npo ob6’egHanHA (3 HAP) 1990 p. OcHOBHMI 3akoH OPH He

LWanosan B. M. KoHcTuTyuiHe NpaBo 3apybiskHUX KpaiH: nigpyyHuk K.: IH KOpe, 2015 C. 52.
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TiNbKKM 32 3micToM, @ 1 GaKTMYHO 3a dopMmoto (3i 3bepekeHHAM nonepe-
[HbOT Ha3BK) Habys cTaTycy KoHCcTUTyLiT PPH.

3anexHo Bif, cnocoby BCTAHOBAEHHA (MOPAAKY NPUAHATTA) KOHCTUTYLL
NoAiNATb Ha OKTPOMNOBAHI, AOTOBIPHI 1 «HAPOAHI».

OkTporioBaHnmK (Bia dp. octroyer — napysaTu, HaJaBaTW) Ha3MBaloOTb
KOHCTUTYLiHI aKTK, WO B OAHOCTOPOHHbOMY MOPAAKY AapyBaB MOHaPX
cBOIM nianaHMm 6e3 Byab-aKoi yyacTi iX camux abo iXHix NpeacTaBHMKIB
Yy POo3pob/ieHHi Yn 06roBopeHHi TakMx akTiB. OKTPONOBaHI KOHCTUTYLLiMHI
aKTW BNPOBAAKYIOTb €P*KaBM 3 MOHAPXiYHO GOPMOtO NpasiHHA. Y pe-
3yNbTaTi TAaKOro AapyBaHHA MOHapXid 3 abCoNOTHOI NepeTBOpOBanaca B
0BOMeKeEHY, KOHCTUTYLIMHY MOHapXito.

Micna Apyroi cBiTOBOI BiMHM OKTPOMOBAHUMM CTaIM HA3MBATM KOHCTU-
TYUiT, AKi meTpononii gapyBann CBOIM KOAULIHIM KONOHIAM MicAA IXHbOro
3Bi/IbHEHHA Big, KONOHIaIbHOT 3a1€XKHOCTI.

[oroBipHi KOHCTUTYLii — Le KOHCTMTYLI, WO BCTaHOBAEHO B AOrOBip-
HWM cnoci6. Takni cnoci by A4OCUTb NOWMPEHUM Y MUHYIOMY, OCOBANBO
y XVII—XIX cTonittax. Moro nolwwvpeHHio cnpuana nonyaspHa TOAj KOH-
uenuia cycninbHoro gorosopy M.-X. Pycco. 3a A40OrosipHO npoLueaypoto
Mi¥ MOHAPXOM i BUOOPHUM OpraHoM Oyn0 NMPUMHATO YMMANO KOHCTUTY-
LiMHMX aKTiB B EBponi Toro nepioay. [orosipHWIA cnocib Mix reTbMaHom
YKpaiHu 1 reHepanbHOK CTapLWMHOK Ta BiicbKOM 3anopo3bKMM BUKOPU-
CTaHO, 30Kpema, y KoHctuTyuii Muamna Opanka 1710 p., Npo wo Muwnoca B
nigposaini 1.1.

HWHI AOrOBIPHMIA CNOCIO NPUNHATTA KOHCTUTYLIT MaliyKe He 3aCTOCOBY-
0Tb, XO4 CaMa igea iHTepnpeTauii KOHCTUTYLT AK CyCNiNbHOro A0roBopy
cepeA NOoNITUKIB, @ YacoOM i FOPUCTIB, 40BOAI NowWwmMpeHa. O4HaK Taka iHTep-
npeTaLia Ma€ He TaK PUANYHNUIA, AK NONITUYHWUIA 3MICT.

«HapoaHMMM» KOHCTUTYLIAMM Ha3NBatOTb KOHCTUTYLLT, AXKEPEesoMm CTa-
HOB/MIEHHA AKMX € 0DpaHi HAPOAOM NpPeAcTaBHMULbKI OpraHn — yCTaHOBYI
360pK Ta NapnameHT. [1o TaKMX KOHCTUTYLLIA HAaNeXaTb TaKOXK KOHCTUTYLL,
AKi NPUNHATO abo 3aTBEpPAXKEHO Ha 3aralbHOHapoAHOMY pedepeHayMi.
PedepeHaym 3a3BMYall Ma€e AOMNOMIKHUI xapakTep. Po3pobaeHHa M no-
nepeaHe CXBaNEHHA KOHCTUTYLIT 3AiMCHIOTb YCTaHOBYI 360pM (KOHBEHT,
KOHCTUTYLiMHa acambien) — cneujanbHUIM OpraH, Wo chopmoBaHO Ha Nia-
CTaBi 3arafibHUX BMHOPIB, MeTa SKoro 34eb6inblioro nonsrae 8 NiaroTosLi
TEKCTY MPOEKTY KOHCTUTYLLT Ta MOro nonepeaHbOro CxBaaeHHs, BiATaK Moro
BMHOCATb Ha pedepeHaym. |Hoai ycTaHOBYI 360pM HaAiNATL NOBHOBA-
YKEHHAM OCTAaTOYHOTO YXBaNEHHA KOHCTUTYLI.
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HWHI dyHKLUji ycTaHOBYMX 360piB 3A4e6iNbLIOrO BMKOHYE Map/iameHT,
AKMA 33a3BMYaN YNMOBHOBAXKYE Ha Le KOHCTUTYUiA. Taki NOBHOBAaXKeHHA
NapnaMeHT BMKOHYE 3a 0COBAMBOIO MpOLLEeAypPOto, MPO WO UTUMETbCA B
HacTynHWX po3sainax. MoeaHaHHA GYHKLINM NpeACTaBHUUBKMX OpraHis y
NiZroTOBLi M nonepeAHbOMY CXBaJIEHH| TEKCTY KOHCTUTYLLT Ta 3ara/ibHOHa-
POAHOrO BONEBUABMEHHA (3aTBEPAKEHHA Ti Ha 3aralbHOHALiOHAbHOMY
pedepeHaymi) BBaXKAOTb HUHI HAMONTUMAbHILWMM CMOCOBOM YXBaseHHSA
KOHCTUTYL,I. BUHeceHHA HBe3nocepeiHbo Ha pedepeHayM TEKCTY KOHCTK-
Tyuii, po3pobAeHOro No3a MeXKamu NPeacTaBHULBbKUX OpraHie Ta 6e3 ix-
HbOT y4acTi, 338 Cy4aCHUMU MiXKHAPOAHVMMW Ta EBPOMENCbKMMM CTaHaapTa-
MM OLLiHIOIOTb AK HeAeMOKPATUUYHMIA cnocib.

3anexHo Big cnocoby BHeceHHA 3MiH (MOPAAKY 3MiH) A0 KOHCTUTYLi
PO3PIi3HAIOTb: FHYYKI, )KOPCTKI 1 3MillaHi KOHCTUTYLI.

[HYYKMMUK BBaXKAOTb KOHCTUTYLLIT, 4O AKMX BHOCATb 3MiHM B TOMY X MO-
PAZKY, B AKOMY 3MIHIOIOTb 3BMYalHI 3aKOHW. HOPCTKI KOHCTUTYLIT — Lie KOH-
CTUTYLi, AKi 3MiHIOOTb B 0COBNIMBOMY, CKAAHILWLOMY NOPAAKY, WO BiApi3-
HAETbCA BiA, NOPAAKY BHECEHHA 3MiIH 10 3BMYaMHMX 3aKOHIB. 10 3millaHmx
KOHCTUTYLi (KOHCTUTYLLI 3MilLaHOro TUMY) 3@ UMM KpUTEPIEM HanexaTb
KOHCTUTYLLT, Pi3Hi YaCTUHM AKMX 3MIHIOIOTb (NepernaaatoTsb) No-pisHoMy.

MPUKAAAOM THYYKMX KOHCTUTYLM € KOHCTUTYLIT BennkobpuTtanii, Ho-
BOI 3enaHaii, a TakoX KOHCTUTYLiA I3painto (3a NeBHUMK BUHATKaMM, NPO
AKi vwnoca suie). [0 SKOPCTKMX KOHCTUTYLIN 34e6iN1bloro 3apaxosytoTb
KoHCcTUTYLiT daHii, MopTyranii, ANOHIT Ta HU3KKM IHWKX AepKaB. KOHCTUTYL
3MillaHOro TMny y CBIiTi HebaraTo. [J0 HUX MOXKHA 3apaxyBaTW, 30KpPema,
KoHcTuTyuito Manbtn Ta KoHCTUTYUItO [HAIT.

Mpo Aeski 3 HasBaHMX W iHWI KpuTepil Knacudikalii KOHCTUTYLIN ae-
TaNbHille NTUMETbCA B OCTaHHbOMY PO3Aini NiapyYHMKa, oaMH 3 Niapo3ai-
NiB AKOro NPUCBAYEHO BHECEHHIO 3MiH 40 KOHCTUTYLUI.

1.4.1.3. Micue KoHcTuTyLii YKpaiHM B cUCTEMI AxKepen HaLioOHaNbHOro
KOHCTUTYLIMHOIO NpaBsa

KoHcTuTyLis YkpaiHu BinbuBae 3aranbHi poaoBi pucK, BNaCTUBI npupoai
HOPMaTMBHO-MPABOBOro akTa Lboro Buay. Lle eanHuii koandikoBaHMM akKr,
O 3aKPIN/toE, AK i KOHCTUTYLiA 3arasoM, 3acagy NPaBOBOrO CTaHOBMLLA
ocobucTocTi Ta ii BigHOCKH 3 Aep!KaBok, OCHOBM €KOHOMIYHOTO, coLiab-
HOTro 1 NONITMYHOrO YCTPOLO, OpraHisauii Ta AiANbHOCTI AeprKaBHOI BNaau,
il BIAHOCKMH 3 TPOMAAAHCBKMM CYCMiNbCTBOM i CBITOBOK CMi/IbHOTOO, Ta
Ma€ HaMBulLy topuamndHy cuny (cT. 8 KoHcTuTtyuii YKpaiim). 3a cnocobom
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yxBaneHHA KOHCTUTyLiA YKpaiHM € HAapOAHO, 33 YaCOM Aji — MOCTINHOM
(@ He TMMYacoBoOtO, NepexigHO, AK BBAXKAIOTb OKPEMI BITYM3HAHI KOHCTU-
TyUiOHaNicTK), 3a NOPAAKOM BHECEHHA 3MiH — »KOpcTKoto. CKnagHile i3
Knacuikaujieto KoHCTUTYLIT YKpaiHu 3a Kputepiem i 38'A3KiB 3 AiMCHICTIO.
Ha »kanb, 6e33acTeperkHO 3apaxyBaT! il A0 rapaHTiMHMUX KOHCTUTYLIN, ae
baKTUYHMIA T cTaH BiANOBIAAE OPUAMYHOMY, HUHI 3apaHo. MpPo NPUUYMHMK
TaKoi HeBiANOBIAHOCTI Mwnoca B Niapo3aini 1.1.4.

Ha BigmiHy Big KoHcTuTyLiT YPCP 1978 poKy, y Ha3Bi YMHHOI KOHCTUTYLIT
YKpaiH He BMKOPUCTOBYHOTb TepMiH «OCHOBHMI 3aKOH». lpoTe Le 30B-
CiM He O3HayaE€, WO BOHA HE € TaKMM 3aKOHOM. [TOHATTA KKOHCTUTYLIA» i
«OCHOBHMIN 3aKOH» Y CyYaCHI OPUANYHIMA HayLi M NPaKTULI BXMBAOTb AK
TOTOXKHi NOHATTA. 3 LbOro BUXOAWTL i KOHCTUTYLIA YKpaiHK, dikcytoun Lo
TOTOXHICTb He B Ha3Bi (Yepe3 o4yeBMAHY TaBTO/OriO), @ B 3aBepLAbHMUX
pAaaKkax Mpeambynn. Ak OCHOBHMUI 3aKOH KOHCTUTYLiA YKpaiHM CTaHOBUTL
A0P0 KOHCTUTYLIMHOrO NpaBa M yCi€i HalioHa/IbHOI MPaBOBOI CUCTEMMU, €
topMaAnYHO 6a30t0 PO3BUTKY YKPAiHCbKOrO 3aKOHOAABCTBA B YCiX ranysax
CYCMiNBHOIO UTTA.

HarBuula topmandHa cuna KoHCTUTyuji YKpaiHM BUABNAETbCA B TOMY, LLLO:

e no-nepuue, ii HOPMM MatoTb NPIOPUTET (BEPXOBEHCTBO) Nepes Hop-
MaMM iHLWWX 3aKOHIB, a MOroTiB — nepej, akTamMmn BUKOHABYOI Blaam
M IHWWMKW JyKepenaMmn HaljioHa/bHOro npasa. BepxoBeHcTBO KoH-
CTUTYLLIT NMOLIMPIOETBCA TAaKOX Ha MiIdKHAPOZAHI AOrOBOPK, MPO Lo
Mwnoca B nonepeHboMy Niapo3aini;

* Mo-Apyre, HOPMW THWKMX 3aKOHIB i NiA3aKOHHWUX HOPMATUBHUX aKTIB
MOBMHHI yXBa/toBaTM Ha OCHOBI KOHCTUTYLT, i T Bianosiaatk (cTaT-
T 8 KOHCTUTYLIT YKpaiHu). Byab-aKuKi1 akT, Wo cynepeynts KoHCTK-
Tyuii (3a 3micTom, GopMoto, NPOLEAYPOLD YXBaneHHs), Mae byTun BU-
3HAHWN HEKOHCTUTYLIMHUM, @ OTXKE, HeAINCHUM.

Hansuuly topuandHy cuny KoHcTuTyuii YKpaiHu, aK i KOHCTUTYLIM iH-
WX aeprkas, 3abe3nedye 0cobAMBUI MOPALOK BHECEHHA A0 Hel 3MiH 1
ocobnmBa oxopoHa KOHCTUTYLIT, BMpilLlabHE 3HAYEHHS B AKIN HaNeXUTb
OopraHy KOHCTUTYLiNHOT topucamkuii — KoHctutyuinHomy Cyay YKpaiHu.
Mpo Bce ue AoKNadHile UTUMEeTbCA Yy 3aBepluasbHOMYy LWOCTOMY PO3-
AN NigpyYHMKa.

1.4.2. OcHOBHI A)Xepena KOHCTUTYLiliHOro npaea

Y BITYM3HAHIA KOHCTUTYLLIOHANICTMLI OCHOBHMM [XKEPENOM KOHCTU-
TyuiMHOro npasa 34ebinblioro BBaXkaloTb KoHCTMTYyUjo. MpoTe 3HaueH-
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HA KOHCTUTYLIT ANA KOHCTUTYLIMHOIO Npasa BMXOAMTb 33 MeXi MOHATTA
[XKepena KOHCTUTYLIMHOro npasa sk cnocoby 30BHIWHbOrO BUPAXKeHHS
MOro HOPM, HaBiTb 3 A40ZABAHHAM eniTeTa KOCHOBHEY». He TiNbKM TOMY, L0
KOHCTUTYLiHe NpaBo 30608’'s3aHe KOHCTUTYLT CBOEIO HAa3BOW, HOCUT i
TUTY/, @ Hacamnepes 3 ornaay Ha Te, Wo KOHCTUTYLIA € BU3HAYa/IbHUM
OPUANYHUM YyOCODBNEHHAM (IHCTPYMEHTOM, CUMBOIOM) OBMEXKeHHs aep-
*KaBHOI BNaAW, CTAaHOBUTb AAPO AK CaMOrO KOHCTUTYLMHOMO NpaBa, TakK i
HaLiOHaNbHOI NPaBOBOI CMCTEMM 3arasom. Lle, 3BiCHO, He 3anepeuye pos-
rnany KoHcTuTyuii Ak 6a30B0Oro, BM3HAYaNbHOMO AXKepena KOHCTUTYLN-
HOro nNpaga, NPoTe 3BeAeHHA ii nLe A0 NOro AXKepen € CNPoLeHHAM. 3
ypPaxyBaHHAM LMX 3acTepeKeHb, NePenaimo 40 XapaKTePUCTUKU OCHOBHUX
[XKepen KOHCTUTYLIMHOro Npasga.

1.4.2.1. xkepena nepeaKoOHCTUTYLLIMHOTO 3MiCTy

BarknmBuMK axkepenamm KOHCTUTYLIMHOro npasa, Wo besnocepeaHbo
nepeaytoTb YXBa/NeHHIO KOHCTUTYLLT, 4OCUTb YacTo bynu [eknapadii. Xou ix
30e0inblWoro  po3rnsaaatoTe AK MNOMITUYHI, @ He BAAcHe IPUANYHI AOKY-
MEHTU, IXHE 3HAYEHHA Y BM3HAYEHHI HAaCTYMHOro 3MiCTy KOHCTUTYLN Had-
3BUYANHO BENKE.

KnacnyHmm npuknagamm Takmx Axepen € BXe 3ragyBaHi [deknapauina
He3anexkHocTi CLUA 1776 poky 1 dpaHuy3bKa [eknapalis npas AtOAMHMN i
rpomagaHuHa 1789 poky, AKi CTanm OCHOBOW AN NPUNHATTA, BiANOBIAHO,
KoHctuTyuii CLUA 1787 p. Ta KoHctuTyuii ®paHuii 1791 p. (ppaHuy3bKa [e-
Knapauia ctana ii YaCTMHOLO, @ TAKOXK JINWAETLCA M YaCTMHOK YMHHOT KOH-
cTuTyLii ®paHuii 1958 p.).

AHanoriHy posb BMKOHanW [eknapalii Npo AepXKaBHWI CyBEPEHITET,
O NpUiHAAK HanepeaoaHi po3naay CPCP napnameHTH BinblWOCTi KONn-
WHIX pagsHCbKMX pecnybnik, 30Kkpema i BepxosHa Paga YkpaiHu, npo o
nwnoca 8 niapo3aini 1.4.2.

1.4.2.2. KOHCTUTYLiMHI 3aKOHMU

Ocobnmnee micue cepen, AKepen KOHCTUTYUIMHOrO MpaBa HanexuTb
KOHCTUTYLiMHMM 3aKoHam. 3Aebinblioro A0 HMX 3apaxOBYOTb 3aKOHM,
33 [I0MOMOrO0 AKMX BHOCATb 3MiHW A0 KOHCTUTYLIT (MopTyranis, 3ambis,
Wpi-NaHkKa, PymyHia, Yexia, MongoBa, YkpaiHa Tolo), Wo iHKOAX NPAMO
BM3HAYEHO B KOHCTUTYLI, HANpWKNaa cTaTTa 72 KOHCTUTYLiT PymyHii.

TeopeTMYHO NiACTaBO BUOKPEMIEHHA OCODAMBOrO BUY KOHCTUTY-
LiHWX 3aKOHIB € IOKTPUHA ABOX PI3HOBM/IB BNaAM — YCTAHOBYOI Ta 3aKO-
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HoAaB4oil. [eplla 3 HMX YXBA/IOE KOHCTUTYLLiLO 1 3MiHM A0 Hel, a Apyra — yci
iHWI 3aKOHW. Y BiINbLWOCTI Cy4acHUX AeprKaB HOCIEM 0DOX LIMX Pi3HOBMAIB
BNlaAM € NMapfameHT, AKMIN BUKOHYE GYHKLIIO AK yCTaHOBYOI Bnaam (yxea-
NIEHHA KOHCTUTYLI Ta BHECEHHA 3MiH A0 Hei), TaK i 3aKoHOAaBYOi BAaam
(yxBaneHHs iHLLIMX 3aKOHIB). Micns HABYTTA YUHHOCTI KOHCTUTYLIMHUMM 3a-
KOHaMW B TaKil ixHilt iHTepnpeTaLii BOHW 3a3BMYaii CTAKOTb YaCTUHOIO TeK-
CTY KOHCTUTYLi, yTpa4yato4m CBOE CAMOCTIHE 3HAYEeHHA.

MpoTe Take PO3YMiHHA KOHCTUTYLIMHMX 3aKOHIB MpUTamMaHHe He BCiM
nepRaBam. Y aeakmnx 3 HUx (Hanpuknaa, 8 ABCTpii, KaHaai Towo) KOHCTK-
TYLINHMMM 3aKOHAaMM HA3MBaOTb 3aKOHM, LLLO Pa30OM YTBOPHOKOTb HEKOAM-
dikoBaHy (HecMcTeMaTM30BaHY) KOHCTUTYLO. Y PpaHLii nopaa i3 3aKoHa-
MM, 33 OMNOMOTO AKM BHOCATb 3MIHW 40 KOHCTUTYLi, KOHCTUTYLIMHUMM
BM3HAIOTb TaKOX 3aKOHM, WO BM3HAYAIOTb MPUHLMMN, 38 AKMMU KOHCTUTY-
LiHa paga ®paHuii (aHaNOr KOHCTUTYLIMHUX CyAiB) BM3HANA KOHCTUTYLLIN-
He 3HayeHHA. BianoBiAHO A0 UbOro B KOHCTUTYLiMHIA AOKTPUHI PpaHuii
chOPMYNbOBAHO TaKe NOHATTA AK KKOHCTUTYLLIMHMIA BAOK», B AKMIK nopas, 3
KoHctutyuieto (1958) A0AaHO HOPMATUBHI aKTU 1 3arasibHi NPUHLMMM, LLO
MatoTb KOHCTUTYLiMHe 3HaveHHsA ([eknapalito Nnpas AOAMHN 1 rpOMasa-
HWHa (1789), npeambyny KoHcTuTyuii (1946), OCHOBHI NPUHLMNM, BU3HAHI
KOHCTUTYLIMHUMM KOHCTUTYLLIMHOW paaoto, Towwo) .

Y Hu3Li KpaiH (Mpysii, ITanii, Kazaxcrtani, ChoBaY4MHi TOWLO) KOHCTUTYLLIN-
HUMM 3aKOHaMM 0diLLIMHO BM3HAOTb 3aKOHM, YXBaEHI 3 MUTaHb, Creujasb-
HO BM3HAYEHMX KOHCTUTYLIAMM LMX KpaiH. TOBTO BOHW PO3BMBAOTb OCO-
6/11MBO BaXK/IMBI NONOKEHHA KOHCTUTYLLi, ane He CTatoTb YaCTUHOHO IXHBOTO
TekcTy. [lo TaKMx 3aKOHIB HanexaTb, Hanpuknagn, PenepanbHUIM KOHCTU-
TYUiMHWI 3aKOH «[Mpo HelTpaniTeT ABCTPIi», KOHCTUTYLLIMHWI 3aKoH «[Mpo
KOHCTUTYLiMHWUIA cya» B ITanii, Akni BignosiaHo Ao ctatti 137 itanincobKoi
KOHCTUTYL,T «BM3HAYae yMOBM, GOPMM 1 CTPOKM MOPYLIEHHA cnpas npo
KOHCTUTYLiIMHY 3aKOHHICTb, @ TAKOXK rapaHTii He3aneKHoCTi cynais KoHcTu-
TYLiMHOrO cyay» Towo. Monpu Te, Wo Taki 3aKOHM YXBa1totoTb 3a3BM4Yall 3a
npoLeaypor BHECEHHA 3MiH 0 KOHCTUTYLT KBanidikaLiinHO BinbLIicTio
CKnady napnameHTy (Mpo ue AOoKNaAHiWe UTMMEeTbCS B HaCTyMHUX po3dj-
Nax), 3a CBOEIO LOPUAMYHOIO CMIOK0 BOHU HUMKYE AK KOHCTUTYLLiA (B iepapxii
3aKOHIB po3TalloBaHi oApasy K nicns Hel). Y aeaknx aepskasax (3okpema
BiNbLIOCTi 6aNKAHCbKUX [EPXKaB) KOHCTUTYLIMHUMM OdILiiHO iMEHYIOTb
aKTW, AKi BBOAATb KOHCTUTYLLIO B Aito, X0O4 iX iHoAj (Hanpuknan, y XopsarTii)
YXBa/ItOtOTb 3@ 3BMYAMNHOI 3aKOHOABYO NPOLEAYPOLO.

[us.: CpaBHUTENbHOE KOHCTUTYUMOHHOE Npaso. M.: «MaHyckpunT», 1996. C. 26.
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1.4.2.3. OpraHivHi 3aKOHMU

Cepen, 3aKOHIB — AxKepen KOHCTUTYUiIMHOIOo npaBa KOHCTUTYLiT HU3KK
nepxkas (PpaHuia, Anxkup, TyHic, Mapokko, Mani, Icnania, MopTyranis, Py-
MyHisi, MonZ0Ba TOLLO) BUOKPEMIOIOTL CreLiaibHy KaTeropito 3aKoHiB,
AKY IMEHYI0Tb OpraHiyHMmK. Cama iXHA Ha3Ba CBIAYMTb NPO Te, WO BOHU
OopraHi4yHO NoB’A3aHi 3i 3MICTOM KOHCTUTYLT, € il JONOBHEHHAM.

Kono nutaHb, AKe peryatotoTb OPraHivyHi 3aKOHM, 33 CBOIM 3MICTOM HEO-
[HaKoBe B Pi3HMX KpaiHax. Y BibLIOCTi 3 HNUX BOHM CTOCYHOTbCS Nepeaycim
opraHisauji i AiANbHOCTI HaMBaXXAMBILLIMX OpraHiB AepKaBHOI BAaamM: nap-
NaMeHTy, NpesnaeHTa, ypaay, KOHCTUTYLMHMUX Ta 3aralbHUX CyAiB TOLLO.
MpoTe uym NpeameT peryatoBaHHA OPraHiYHMX 3aKOHIB Y HUM3Li KpaiH He
BMYEPNYETbCA. TAKMMUM 3aKOHAMM HEPIAKO PEryNtotoTh TaKOXK BUOOPYY CK-
CTeMy, OpraHisaujto i npoBeaeHHA pedepeHayMiB, OpraHisaLito MicLeBoro
CamoBpAAYBaHHA, NOAITUYHI NapTii, 3araibHMIM NPaBOBUIA PEXKMM BAACHO-
CTi 1 ycnaAKyBaHHA, TPYA0BI BiAHOCKMHM, MpodCninKK i1 COoLiaNbHUIM 3aXMCT,
PenirinHi KynbTuW, 3arajabHy OpraHisauito OCBITH, PEXKMM HaA3BMYAMHOIO Ta
BOEHHOTO CTaHy, MOKapaHHA Ta PeXUM iXHbOro BigbyBaHHA TOLLO. 3Biacu
[OCUTb WMPOKKMI A1iana3oH KiNbKICHMX NOKa3HMKIB NpeAMeTa peryatoBaH-
HS OpraHiYHMX 3aKOHIB. Y MapOoKKo, Hanpukaaa, Moro obmexeHo 4oTMpma
NUTAHHAMM, TOLI AK Y PyMyHIi HapaxoBye ax 25 NuTaHb.

OpraHiyHi 3aKOHW YXBaJlOIOTb 3a3BMYa Y MOPAAKY, BiAMIHHOMY Bif,
NOPAAKY YXBANEHHS AK KOHCTUTYUiIMHMX, TaK i 3BMYalHMX (OpAMHAPHMX)
3aKOHIB, LLIO BM3HA4a€e iXHE micue B iepapxii 3aKOHIB. BoHM B Wi iepapxii
3HaxX04ATbCA MiXK NEPLIMMM M APYTMMU 3aKOHAMMU.

OpraHiuyHuit 3aKoH AK cneundiyHmii (ocobanBmMIA) BUA, 3aKOHIB yrepluie
6yn0 3anpoBaaKeHo y ®paHuii (BianosiaHoO A0 KOHCTMTYUi 1958 p.), 3ro-
[OM BiH MOLWMPMBCA B BiNbLIOCTI KpaiH — KOAMULLHIX GPaHLYy3bKUX KOMOHIM
B APpuLj, a B OCTaHHI AECATUAITTA MOr0 BM3HAMM B KOHCTUTYLLIAHOMY NPaBi
HW3KM iHWWX AeprKaB, 30Kpema EBPONENCcbKMX. B YkpaiHi Takoro smay 3a-
KOHIB AIK OpraHivyHi Hemae. MNpoTe NPUXMIbHMKIB BKa3aHOI rpadallii 3aKOHIB
cepen, BiTYN3HAHNX TEOPETMKIB NPaBa M KOHCTUTYLIOHANICTIB OCTaHHIM Ya-
com 3’aBnsEeTbea Aedani binsue.

Y Takoi niaBuMLWEeHOI yBarn € Baromi niacrasu. Mo-nepuie, AOUiNbHICTb
BMOKPEM/IEHHS OpraHiYHMX (AK i KOHCTUTYLIMHNX) 3aKOHIB B OKPEMUIA BU,
3aKOHIB Jae 3mory ybesneumtnn OCHOBHMIA 3aKOH YKpaiHW Bif, AOKAAAHOI
pernameHTallii HU3KM NiTaHb, NOB’A3aHMX 3 OpraHi3aL|ieto AeprkaBHoi Ba-
O, THWWX NONITUYHUX THCTUTYTIB Ta AEAKUX IHCTUTYTIB rPOMaAAHCBKOro
CYyCniNbCTBA, 30CEPEAMBLLNCL Ha BM3HAYeHHI dyHaamMeHTa bHWX 3acaq, op-
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raHizauii Ta yHKLUItOBAHHSA LUMX IHCTUTYTIB, Y YOMY i MNONATAE OCHOBHE NpM-
3HAYeHHA KOHCTUTYLi. Mo-apyre, 0cCOBAMBUI, AKLWLO NOPIBHATK 3i 3BMYAlA-
HUMW 3aKOHAMM, NOPALOK YXBANEHHA OPraHiYHMX 3aKOHIB 3DiNblUYE TXHIO
CTabiNbHICTb, OCKINIbKM X MOMKHA 3MIHUTK TiIbKM OpPraHiYHMMKM 3aKOHAMM
B TOMY X MOPAAKY, B AKOMY BigbyBanoca iXHE yxBaseHHs, LLO NO3UTUBHO
BMN/IMBAE Ha CTabiNbHICTb GYHKLIIOBAHHA AepKaBHOro mexaHiamy. Mo-Tpe-
TE, 3aNPOBAZAKEHHA OpPraHiYHMX 3aKOHIB 3 0COHBAMBUM NOPALKOM IXHBOMO
YXBa/leHHA Ta BHECEHHA 3MiH A0 HMX BIAKPMBAE MOXKANBOCTI ANA NEBHOIO
CMNPOLLEHHA (NOM’AKLWEHHA) NpoLeaypV YXBaNeHHA 3BUYalHKMX (opaMHap-
HMX) 3aKOHIB, AKLLO NOPIBHATM 3 YNHHUM HUHI B YKpaiHi nopaakom, ysiano-
BiZAHWBLUM MOT0O 3 NOPALKOM, BNACTUBUM BiNbLIOCTI AEPXKAB, B AKMX 3aMpo-
Ba*KEHO rpajaLito 3akoHiB. Lle, cBOEIO YUeproto, Moxke CNpUATU NOLAONAHHIO
MaHiNyaALIn Nig Yac roNocyBaHHA 338 MEHLU BaK/MBI 3aKOHOMPOEKTH, LLO
HWUHI NPaKTMKYOTb Y BepxoBHil Paaj YkpaiHu, Ta AOTPMMaHHIO npoLeaypmu
0COBUCTOro roNocyBaHHA, AK TOro BUMarae KoHCcTUTyLia YKpaiHw.

1.4.2.4. 3BnyaliHi (opamHapHi) 3aKoHM

Lle HaYMcneHHIWnM i HaMAMHAMIYHIWKWA PISHOBWA 3aKOHIB. BoHW pe-
rYIOKOTb HAaMPISHOMAHITHILWI BUAW CyCMiNbHMX BiIHOCKMH, 30KpemMa A0TWY-
HWX 0 NpeAMeTa KOHCTUTYLLIMHOro npasa. 3a3suyalt chepy Takmx BigHO-
CWH NPeAMETHO He 0BMeXKeHO, X04 Yy BiNbWOCTI KOHCTUTYLIN, 30Kpema B
KoHcTuTyLii YKpaiHM, NOpiBHAHO MOLWMPEHI Tak 3BaHi HGMaHKETHI HOPMM,
AKi BiACMNAIOTb [0 3aKOHIB, L0 MatoTb OYTM yxBaieHi y BianoBigHMX cdhe-
pax CyCnifibHUX BiAHOCKH, NPeayCiM TUX, AKi CTOCYHOTbCS KOHCTUTYLLIMHOMO
npasa. 3BMYaliHi (opAMHaApHi) 3aKOHW YXBaatoOTh 3@ CMPOLLEHO, AKLLO
NOPIBHATM 3 OpraHiYHMMK 3aKOHaMMK, NPOLEAYPOLO 3a3BMYalt Ha NiACTaBI
npaBuaa NPoCToi 6inbWocTi, TO6TO BiNbLWICTIO BiA, NPUCYTHIX AenyTaTiB i mMi-
HiMasIbHO BM3HAYEHOro KBOPYMY B mapiameHTi.”

MpeameTHa HeobMeXKeHiCTb chepn 3aKOHOAABYOro pPeryatoBaHHA He
03HaYag, WO NapaamMeHT nij Yac yxBaNeHHA 3aKOHIB abCONOTHO BiNbHUIA Y
cBOIl AnckpeLii. Moro ceobosa po3cyay B 3aKoHOA@BYIM AiANbHOCTI 0bme-
KeHa, No-nepLue, HeBiAYYKYBaHMMM NPaBaMM AOAMHM, AKi, AK 3a3Ha4YaN0-

MpWIMHATO BBaKaTH, LLO 3BUYAIHI (OPAMHAPHI) 3aKOHW PEryatooTb MaiiKe BCi BUAM CYCMiNbHUX BIAHOCKH,
LLLO CKN3AatoTb NPeAMET KOHCTUTYLiMHOro NpaBa. OAHaK, 3BaXKakouu Ha Te, Lo NPeAMETOM KOHCTUTYLL-
HOro NpaBa € nepeayciMm BCTAHOBNEHHA 3acaz (0OCHOB) MPaBOBOro Pery/toBaHHSA Y BCiX HAWBAXKAMBILINX
cdepax cycninbHOro KUTTA, NPO WO MWwaoca y Niaposaini 1.2.3, ua nowmnpeHa AyMKa BUMarae yTOUHEHHS.
3a YMOB KOHCTUTYLiHOI rpafaLii 3aKOHiB 3BMYaliHi 3aKOHM CAif, NOB'A3yBaTH, OYEBUAHO, HE CTi/IbKK 3
npeaMeToM KOHCTUTYLIHOTO NpaBa (OCKiNbKK 3acafy PeryntoBaHHA HUMU 33 TAKUX YMOB BCTaHOBHO-
BATMCA HE NMOBUHHI), CKiNIbKM 3 NPeAMETOM ray3eit Npaga, AKi BKe BiJOKPEMUANCA Bif, KOHCTUTYLLiHOrO
npasa — BMHOPYOro nNpasa, Nap/laMeHTCbKOro NPaBa, MyHiLMNanbHOro Npasa ToLLO.
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A, € NepLIOAKEPeOM NpaBa # BiANoBiAHO 3aKOHY, TOOTO TUM KpUTEpPIEM,
AKOMY MapiaMeHT MaE€ NiANopALKOBYBATM CBOIO 3aKOHOTBOPYY AiANbHICTb,
MeTa AKOi B AeMOKPATUYHIN i NPaBOBili AeprKaBi NONArae B KiHLEBOMY Nia-
CYMKY Yy CTBOPEHHI NPaBOBMX 3@ 3MiCTOM 3aKOHiB. [To-apyre, AMCKpeLinHi
3aKOHOAABYI MOBHOBAXKEHHA Map/iameHTy OBMeXXeHi KOHCTUTYLIEND, AKa
BMMarae, o6 3aKOHW yXBa/tOBa/IM Ha OCHOBI KOHCTUTYLIT i Bignosiganu
i1, NPO WO NPAMO MAETbCA B YAaCTUHI Nepuwilt cTaTTi 8 KoHCTUTYLi YKpaiHu.
TaKi NONOMKEHHA € TaKOXK Y BaraTbox iHWKWX KOHCTUTYLSX (cTaTTa 102 KoH-
cTUTyLiT EcTOHIi, ctatTa 7 KoHctuTyuil Jintew, ctatta 153 KoHctutyuii Cho-
BeHii, ctaTta 5 KoHcTuTyLii XopBsaTii, ctatts 16 KoHcTutyLii Y36eKkncTaHy,
cTaTTA 2 KoHCTUTYLT ChoBaYy4ymHM TOLWO).

MpoTe HaBITb AKLLO TaKOTO MNOJOXKEHHA B KOHCTUTYLLIAX HEMAE, BOHO BU-
NJNBAE i3 CAMOi CYTHOCTI KOHCTUTYLIT AK OCHOBHOrO 3aKOHY AEepXKaBu, Lo
M€ HaMBULLY OPUANYHY CUay. BUHATOK i3 LbOro 3ara/IbHOro NpaBmaa CTa-
HOBAATb KOHCTUTYLLT BennkobpuTaHrii, HoBoi 3enaHaii Ta HebaraTbox iHLWMX
KpaiH, NPaBOBi CUCTEMM AKMX HaNeKaTb A0 ciM'i 3arasibHOro Npaea.

KOHCTUTYLiMHMIA KOHTPO/b 3a BiANOBIAHICTIO 3aKOHIB KOHCTUTYLLT 3/il-
CHIOKOTb OpraHyM KOHCTUTYLLIMHOT IOPUCAMKLIT, AKMMU HUHI € NepeBaXKHo
KOHCTUTYLiMHI cyamn (KOHCTUTYLIMHI paan, TpnbyHanu), Npo Wo A0KAaAHO
NTUMETLCA B PO3Ai/1i LUIOCTOMY LIbOro NigpyyHmka. MNo-TpeTe, ceoboay pos-
cyay (amnckpeuii) napnameHTy 0bMeXeHO MPUHLMIOM PO3MNoAiay Bragu.
BiH He MmOXKe yxBantoBaTV 3aKOHU, AKI NOCATatoTb Ha aBTOHOMHICTb | He3a-
NEXHICTb Cy10BOI BNaayM (LLO, AK He MPUKPO, iIHKOAKM ByN0 B MPaKTULL YKpa-
THCbKOro napnameHTy). Ta M 40 HOPMOTBOPUMUX MOBHOBAXKEHb BUKOHABYO]
BNaAM, AKi BUNMBAKOTH 3 il BUZHAYEHUX KOHCTUTYLLIED DYHKLIN, NapnameHT
Ma€E CTaBUTMCA 3 MOBaroto, He nepebupatoum Ha cebe TMX NOBHOBAXKEHD,
AKI 38 KOHCTUTYLLIEIO HAeXKaTb OPraHam BMKOHABYOI BAaau.

Ha BigmiHy Big, KOHCTUTYUiM ®paHLii Ta AeAKMX iHWKX AeprKas (nepe-
BaXKHO 1i KOMMLLHIX KOMOHIN), AKi BM3HAYatoTb chepy 3aKOHOAaBUOI KOM-
neTeHuUii napnameHTy (ctaTta 34 KoHctutyuil ®paHuii), 32 mexamm axoi
HOPMaTMBHE PEryItoBaHHA 3/IMCHIOE TaK 3BaHa pernamMeHTapHa Bnaja,
Hacamnepeq ypas (ctatra 37 KoHcTuTyLii ®paHui), y KoHcTuTyLi YKpaiHu
PO3MEXKYyBaHHA HOPMOTBOPYOI KOMMETEHL,ii MiX 3aKOHO4ABYOK Ta BMKO-
HaBYOO B0 3a chepamm peryntoBaHHA He nepeabdayeHo. 3aKoHoAaB-
Yya KomneTeHLia 33 OCHOBHMM 3aKOHOM YKpaiHM NOLWMPIOETLCSA Ha BCi cdhe-
pY HOPMAaTMBHO-NMPABOBOTO PeryatoBaHHA. [1poTe Le He 03HAYaE, Lo BOHA
dbopmanbHO 6e3merkHa, TOOTO WO 3aKOHOM MOXKHa pery/itoBath byab-ake
NUTaHHA 3 Liel chepun.

86



Cratta 92 OCHOBHOrO 3aKOHY YKpaiHW A0BOAI YIiTKO BM3HAYa€E, B AKUX
chepax 3aKOH peryntoe BiaNoBiAHI BIAHOCUMHM BUYEPMHO, He 3a/MLWatoun
By ab-AKMX MOXKNMBOCTEN NiA3aKOHHOTO HOPMATMBHOIO PEryaloBaHHA, a B
AKMX 3aKOH BM3HAYa€e Nu1LLe 3acaam (OCHOBM) peryntoBaHHsA, KOHKpeTM3aLlin
AKUX HANEXUTb 10 KOMMETEeHL,ii OpraHiB BMKOHABYOI BNaAM YW OPraHis Mic-
LLeBOro camoBpaAyBaHHsA. Lle Aae im 3mory onepaTuBHile (NpoTn TpMBaNoi
NapAaMeHTCbKOT npoleaypu) pearyBat Ha 3miHy KOHKPETHO-ICTOPUYHMX
YMOB UTTELIANBHOCTI CYCNiNbCTBA, YPaxoBYyBaTW perioHanbHi, MicLeBi Ta
iHWi ocobansocTi, 6e3 Yoro epeKTUBHE PeryntoBaHHA B Cy4acHOMY AMHa-
MIYHOMY CBITI Hemoxamee. Lux nonoxeHb ctatTi 92 OCHOBHOIO 3aKOHY
YKPAiHCbKMI Map/iiamMeHT TaKoX AOTPMMYBABCA He 3aBXKAW, Hamaratymncob
(3Ha4HOlO Mipoto, oyeBMAHO, NI BMNAMBOM Monyniamy) besnocepenHbo
peryntoBaTh BiAHOCUHM, AKi 38 KOHCTUTYLIED | 3aKOHAaMM NOBUHHI perynto-
BaTW OPraHu BUKOHABYOI BaAM 1 OpraHmn micL,eBoro camoBpaaysaHHa. Oa-
HWM 3 HaMMNOKA30BIWMX NPMKAALAIB Yy LLbOMY MaaHi byna cnpoba BepxoBHOI
Pafv BCTAHOB/OBATM 3aKOHOM KOHKPETHI LLiHW 1 TapudK Ha *KUTI0BO-KO-
MYHa/bHi MOCAYrM Ta NOCAYrM FPOMAZACbKOro TPAHCMOPTY, WO HaAatoTb
rpoMazAaHam Ykpainu. KoHcTutyuinHnin Cya YKpaiHuW, po3rnsaaatodm cnpasm
WOA0 BiAMNOBIAHOCTI TaKMX 3aKOHIB KOHCTUTYLIi, 06rpyHTOBAHO BM3HaB ix
HEKOHCTUTYLIMHUMK Ha Tilt niacTasi, wo BepxoBHa Paga YKkpaiHu nig yac
YXBa/leHHA BKA3aHMX 3aKOHIB BMUILLIA 3@ MEXKi MOBHOBAXEHb, BU3HAYEeHWX
KoHcTuTyLieto YKpaiHK, i BTPYTMAACh Y NOBHOBAXXEHHA OPraHiB BMKOHAB-
YOI BNaM M OPraHiB MicLLeBOro CaMoBpPAAYBaHHA, YMM NOpyLIMAa CTaTTi 6
(po3noain Bnaam) Ta 19, BiANOBIAHO A0 AKOI BOHA, SK 1 iHLWI opraHu aep-
*KaBHOI Bnaam, 30608’A3aHa A4iATM AWWe Ha NiACTaBi, Y MeXax NoBHOBA-
*eHb Ta B cnocib, Wwo nepeabdadeHo KOHCTUTYLIEN Ta 3aKoHaMM YKpaiHn'.

Mo-4yeTBEPTE, AMCKPELLIIO NAaPAAMEHTY OBMENKYIOTb YXBaNEHI HUM 3aKO-
HW. Teopito NPO «MNiA3aKOHHICTb» CamMOro 3aKoHoAaBLA Byno chopmynbo-
BaHO Le B NpauAX BiAOMMUX KOHCTUTYLIOHANICTIB MUHYNOrO, AK-OT: JleoHa
[Otori, Mopica Opiy, /ltoagira lymnnosuy Ta iHWwwx. [MpoTe M HWUHI BOHA 3a1K-
LLIAETLCA aKTyabHOO, 0COBMBO ANA NOCTTOTANITAPHUX AEPHKaB, 30KPEMA
M ana YKkpainu. BuxigHoi igei uiei Teopii, 3rigHO 3 AKOK 3aKoH € 060B’A3-
KOBMM /1A BCiX OpraHiB i NocazioBMx ocib, 30Kpema i 3aKoHOAaBUSA, A0TH,
MOKWM MOro He ckacoBaHo abo He 3MIHEHO Y BU3HAYEHOMY KOHCTUTYLELO |
NapAamMeHTCbKMM perlaMeHTOM MOPAAKY, YKPAiHCbKMA NapaameHT Hepia-
KO He AO0TPUMYETbCA. Lle CIPUYMHIOE HEY3roAKEHICTb MK 3aKOHaAMM, yX-

.

Ous.: PiwweHHa KCY y cnpaBi npo KomyHanbHi Tapudu Big 2 6epesHa 1999 poky. KoHcmumyuyiliHuli
Cy0 YKpaiHu. PiweHHA. BucHosKu. 1997—2001. KH. 1. C. 342—346; PiweHHA KCY y cnpaBsi Npo uiHu
Ta TapudU Ha XKUTIO0BO-KOMYHANbHI Ta iHWI nocayru Big 10 ntotoro 2000 poky. KoHcmumyuyiliHuli Cyd
YKpaiHu. PiweHHA. BucHosKu. 1997—2001. KH. 2. C. 24—29.
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BaJIEHMMM B Pi3HWIA Nepios, i CBOEYACHO HE CKAaCOBaHMMM, WO BPeLWTi-pewT
NOPO/KYE 3aKOHOAABYMIA Xa0C, MOA0NATM AKMI IOPUCTY-NPAKTURY, 0COBAN-
BO MOYaTKIBLIO, HAA3BMYANHO BAKKO.

OKpemy rpyny 38M4alHMX 3aKOHIB CTAHOBNATH 3aKOHM NPO paTudikaL,ito
MiXHapOAHWX AOroBOPIB. 33 3ara/lbHMM NPABUIOM TaKi 3aKOHW BUKOHYHOTb
e GYHKLIIO CXBaneHHA NapAaMeHTOM YKNaAeHOro MiXHapo4HOoro Ao-
roBopy. BoHM He BHOCATb Yy 10rOBIp ByaAb-AKMUX 3MiH, OKPiM XiBa L0 MOXKYTb
MICTUTW NEBHI 3aCTEPEKEHHA 40 AOTOBOPY, AKLLO MOXKIMBICTb TaKMX 3acTe-
pexeHb nepeabadyeHa cCammMm MidKHaAPOAHWUM AOTOBOPOM.

1.4.2.5. MixkHapoaHi norosopu

MixHapoaHi 4OroBOPY HanexaTb 40 OA4HOro 3 A0BOAI AaBHIX, MOXHa
CKa3aTu TPaAAMUIMHNX, OXKepen KOHCTUTYLIMHOMO Npasa, NMTOMa Bara AKo-
ro B YyMOBAxX Cy4acHMX rnobanisauilHmx 1 iHTerpauinHmMx npouecis cepes,
[rKepen KOHCTUTYLIMHOro NpaBa 3pOCTaE.

lMpoTe He BCi MiKHApOAHi AOrOBOPM CTalOTb AMKEpPenamm KOHCTUTY-
LiiHoro npaga. lNo-nepule, 3a CBOIM 3MiCTOM BOHMW MOBMHHI peryatoBatu
came KOHCTUTYLiMHO-NPaBOBi BiAHOCKMHW; NO-ApYyre, TibKK Ti BiAHOCKHN,
AKI NPUAMHUAKN BYTM BHYTPILIHBbOK CMPaBOK0 AepKaBW, CTaBWMW HadHaL-
OHa/IbHUMM; MO-TPETE, MidKHAPOAHI AOrOBOPU MatoTb BYyTU BBEeAEHI («a0-
MyLLeHi») B HaUiOHaNbHY CUCTEMY KOHCTUTYUiMHOrO npaBa Aule nicas
cneujianbHoi Npoueaypu ixHboi paTudikaLii. OcobnMBoO BaXKANBE 3HAYEHHSA
ONA KOHCTUTYLIMHOro nNpaBa matoTb 3arasibHa AeKaapalia npas AOAMHN
(1948), MixkHapoAHMIA NaKT NPO rPOMAAHCHKI M NoAiTMYHI NpaBa (1966),
MiKHapoAHWIM NAaKT NPO eKOHOMIYHI, colianbHi 1 KynbTypHi Npasa (1966),
a TaKOX perioHanbHi MiXXKHAapOAHO-NPABOBI aKTW MNPO NpaBa AAMHMN, YXBa-
NeHi perioHalbHUMKM HaZHALIOHAbHMMW OpraHisauiamm — EBponeicbka
KOHBeHLiA npas AoanHn (1950), AMeprKaHCbKa KOHBEHLLA npaB Aoan-
H1 (1969), AdpUKaHCbKa XapTia npas AAWHKU | Hapoais (1981), XapTis
OCHOBHMX npas €sponelicbkoro Cotosy (2000), Jeknapalia npas AOANUHN
Acoujauii aep:as MNisaeHHo-CxiaHoi Asii (ACEAH) (2012) ana aepkas-yne-
HiB LMX OpraHisauiin.

OAHMM 3 NPOBIAHUX AXKepen yKPaiHCbKOro KOHCTUTYLMHOMO npaBsa €
Yroaa npo acoujalito MixK YKpaiHoto, 3 OAHIET CTOPOHM, Ta EBPONENCHKUM
Coto3oM, EBPONENCHKMM CMiBTOBAPUCTBOM 3 aTOMHOI eHeprii Ta iXHiMun
[epKaBamMu-YyneHamu, 3 iHWoi cTopoHK (Yroaa npo acolialito mix Ykpai-
Hoto | EBponeicbknm Cotozom) (2014). OCKiNbKM UMM MUTAHHAM, 30KpemMa
CNiBBIAHOWEHHIKD MiXHAPOAHOIO AOroBOPY 3 KOHCTUTYLLIEID i 3aKOHaMM,

88



NpUCBAYEHUI NonepeaHin Niapo3ain Nnigpy4yHMKa, 0bMeXRMMocA TYT LIMMM
3ara/ibHMMM 3ayBaramu.

1.4.3. [HWI g}Kepena KOHCTUTYLiAHOro Npaea

1.4.3.1. Nig3aKOHHI HOPMATUBHI aKTU

Mia3aKOHHI HOPMATUBHI aKTXU — Le OAHa rpyna AxKepesn KOHCTUTYLinN-
HOro NpaBsa, WO Peryate BiAHOCKHM, O CTAaHOBAATL Moro npeameT. [lo
HWX HaNeXaTb MepeBayKHO NapAaMeHTCbKI pernameHTu (y Tomy pasi, SKLLo
BOHM HEe € 3aKOHamM), HOPMATUBHI aKTWU TNaBWU AEpPXKaBM 1 HOPMATMBHI
aKTW ypAady. 3a3BMYail BOHW MatoTb MiA3aKOHHMIA 3MICT, TOOTO iX MOBUHHI
YXBa/IlOBATM Ha OCHOBI 3aKOHY, i BiANOBIAATN MOMY. BUHATOK CTAHOBAATL
3ralyBaHi akTW pernameHTapHoi BAaAn, NpUTaMaHHi PpaHLii Ta AeAKUMm
iHWKM gepxaBam. YTiMm, chepa peryntoBaHHA BCIX LMX aKTiB 4acTo TiCHO
nepeniTaeTbes 3i chepoto peryntoBaHHA agMIHICTPATUBHOIO Npasa, TOMy
NMPOBECTU YITKY MEXY MiXK aKTaMW BMKOHABYOI BNAAM, WO € AXKEPE/SIOM
KOHCTUTYLIMHOIO M afiMiHICTPAaTMBHOIO NpaBa, CKAaaHo. Liboro gocsaratots
30e6inblWoro B Npoueci IXHbOro TAymMayeHHa nig, Yac po3rnagy KOHKpeT-
HWX NPABOBUX CUTYaLiN. HWi HOPMATUBHI aKTW OpraHiB BUKOHABYOI BaamM
(miHicTepcTB, BIAOMCTB, MICLEBUX AEPXaBHUX aAMiHICTpaL,iln) Ta opraHis
MICLLeBOrO CaMOBPAAYBAHHA, AKI TaKOX YacTO 3apaXxOBYKOTb A0 AKepen
KOHCTUTYLMHOrO npaga, 34e0ibloro He HasexaTb 40 HUX. BoHn weua-
e € AKepenamm agmiHiCTpaTMBHOIO, MyHiUMMNaabHOro, BU6OPYOro 1 iH-
LIMX rany3en npasa.

1.4.3.2. AKTN OpraHiB KOHCTUTYLLIMHOTO KOHTPOIO

AKTW OpraHiB KOHCTUTYLLIMHOIO KOHTPOIO — LU OAHE BaXK/MBE AxKepe-
10 KOHCTUTYUIMHOro npasa. [1o TakMx aKTiB HaNexaTb Hacamnepes, pilleH-
Hs cneLiani3oBaHWX OpraHiB KOHCTUTYLIMHOT OPUCAMKLT: KOHCTUTYLIMHMX
cyais (3a EBPONENCHKO0 MOAEN/O KOHCTUTYLLIMHOMO KOHTPOAt0) abo cyais
3arafibHOI OPUCAMKLT (38 aMEPUKAHCbKOK MOAENI0 KOHCTUTYLLIAHOIO
KOHTPO/I0) LLOAO BiANOBIAHOCTI KOHCTUTYLT HOPMATUBHMX AKTiB 3aKOHO-
[aBYOi i BUKOHaBYO0i BNaam abo iXHIX OKpeMmx NofoXHKeHb.

34iMCHIOYM KOHCTUTYLIMHMIA KOHTPOb, MO0 OPraHM yCyBatoTb 3 Mpa-
BOBOI CMCTEMM 3aKOHM I iHLLII HOPMATUBHI aKTK (IXHI OKpeMi NoNOXKeHHS),
AKi cynepeyaTtb KOHCTUTYLI, y Takuii cnocib 3abe3nevytoum ii BEpXOBEHCTBO.
Y Takux BMNaAKaxX OPraHW KOHCTUTYLLIMHOTO KOHTPO/IO BUCTYNatOTb Y PO
«HEeraTMBHOTrO 3aKoHOAAaBLAY». IxHi akTh (pileHHsa) HabyBaloTb CamOCTiii-

89



HOro 3HaYeHHS, i AKi MOXKyTb 3aCTOCOBYBATHU He3nocepeaHbo, MOPOAKYIO-
YyM BiANOBIAHI tOPUANYHI HACcNiAKM (TOBTO He OYiKytoUM BHECEHHA 3MiH A0
HOPMATUBHMX AKTiB, MONOMKEHHSA AKMUX BU3HAHI HEKOHCTUTYLLIMHMMM).

Habarato cknafHille 3 BU3HAHHAM pillleHb OpPraHiB KOHCTUTYLIMHOMO
KOHTPO/ItO aKTaMM «MO3UTUBHOMO 3aKOHOAABLAY, TOBTO aKTamm NO3UTMB-
HOi HOPMOTBOPYOCTI. Y KpaiHax, NPaBoOBi CUCTEMM AKUX HaNeXaTb A0 Cim’i
3ara/bHOro npasa, HOPMOTBOPYE 3HAYEHHA OPraHiB CyL0BOrO KOHCTUTY-
LiHOro KOHTPOO, GYHKLLT AKOTO BUKOHYE 3a3BMYall BepxoBHUIA cya Aep-
’KaBW, BM3HAIOTb MaliKe He33acTeperkHo, WO BUNAMBAE 3 NpeLeaeHTHOro
3MICTy MOro pilleHb. Y KpaiHax, NpaBoBi CUCTEMM AKMX HanexaTb A0 cim'i
KOHTUHEHTaNbHOro NpaBga, AK i B IHWKWX CNOPIAHEHMX 3 LiE0 NPaBOBOIO
CIM’EI0 MPaBOBUX CUCTEMaAx, CUTYyallifs He Taka OA4HO3Ha4Ha. MepeBarKHO
NpMPOAY OPraHiB KOHCTUTYLIMHOIO KOHTPO/IIO, AKUMMW € 3a3BMYAN KOHCTU-
TYLiMHI Cyan, AK «NO3UTMBHMX 3aKOHOAABLIBY pillyye 3anepevytoTb. Oc-
HOBHWM apryMeHTOM Ha KOPUCTb TaKOl MO3UL,iT € MOKAMKAHHA Ha MPUHLMN
po3noainy Bnaau, BianosiAHO A0 AKOro GopmyntoBaHHA NO3UTUBHMX HOPM
(HOpPM 3aKOHY UM HWKMX HOPMATMBHMX AKTIB) HANEXWTb A0 BUHATKOBOI
KomMneTeHU|i 3aKoHoAaB40i abo BUKOHABYOI BNaau, NiAMIHA AKMX OPraHOM
KOHCTUTYLiIMHOrO KOHTPO/IO HEAOMYCTUMA.

MpoTe B topuANYHIl NiTepaTtypi, 0cobanMBo 3axigHMX KpaiH i nocTcouia-
NICTUYHUX KpaiH LleHTpanbHOI EBPONM, HEPIAKO MOXHA HAaTPAMNMUTKN Ha NPO-
TUNEXKHI AYMKWU. YM HEHaMpaZAMKanbHily 3 HUX BUC/IOBMB Lie B KiHUj 80-x
POKIB MUHYNOrO CTOMITTA NONbCbKUIA KOHCTUTYLOHANICT Jlex Tapniuki: «Y
Cy4acHil npaktuui obpa3 “HeraTMBHOrO 3aKOHOAABLA” MOCTYNAETLCA MiC-
Luem obpasy cyay, Wo Aie He TiNbKM AK 3BUY4aMHUN “MO3UTUBHMUIN 3aKOHO-
JaBeLb”, ane M K KOHCTUTYLIMHMI 3aKkoHodaselb» . MoyHa, o4eBUaHO,
FOBOPUTK MPO HaAMIPHY KaTerOPUYHICTb TaKOro BUCHOBKY, MPOTe 3anepe-
YyyBaTW MOro pallioHabHe 3ePHO HABPA YM MOMKINBO.

MoroaXyrumnchb 3 BaXKAMBICTIO AOTPUMAHHA KOHCTUTYLLIMHUMMK cydamm
noBarn A0 NPUHLUMNY PO3MNOAiNY BAaAN, BOAHOYAC HE MOXHA HE BM3HATK,
O B peasibHOMY XUTTi Ui OpraHu iHOAI BMABNAKTLCA B CUTYaUil, KoK M
[0BOANTLCA POOUTN BMOIP MiXK PISHUMU LIHHOCTAMM B iEPAPXIl KOHCTUTY-
LiMHMX LiHHOCTEN, 30KPeMa MiX 3axXMCTOM MpPaB /HOAUHN 1 MPUHLMMIOM
po3noainy snagn. OHIED 3 HAMMOWMPEHIWNX | HacynepeYnmBilnx Ta-
KMX CUTYyaLin €, HAaNnpWKAaa, BiACYTHICTb NMMCAaHOi HOPMM B 3aKOHOAABYOMY
peryntoBaHHi, TO6TO HaABHICTb MPOrasiMHM B HbOMY, WO CMPUYMHIOE MO-
PYLEHHA KOHCTUTYUIMHUX NpaB AtoAMHK (Ta ixHix 00’eaHaHb). 3 nornsaay

Garlicky L. Sadownictwo Konstitucyjne w Europe Zachodniej. Warszawa, 1987. S. 282.
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NPUHLMMIY PO3NOAINY BNAAM YCYHEHHA NpOraivH — Le npeporatuea 3a-
KOHOAABLA 4YM iHWOro cyb’ekta HopmoTBop4yocTi. OAHaK BiAMOBA Ha Ll
NiACTaBi KOHCTUTYLIMHOMO cyay B NPUAHATTI A0 PO3rAaay KOHCTUTYLiAHOI
CKapru, AKLLO B Hili MAETbCA NPO MOPYLUEHHA B pe3y/bTaTi 3aKOHOA4ABYMX
NpPOrasvH KOHCTUTYLLIMHWX NpaB cyb’eKTa OCKapKeHHsA, He MoxKe ByTK oui-
HeHa iHaKLWe AK GopMaNbHO-A0rMaTUYHA. 3 NOrNAAY KOHCTUTYLT (30Kpema
cTaTTi 3 KoHCTUTYLIT YKpaiHK) Taky BiAMOBY CAif, pO3rAsAaTh i AK HEKOHCTU-
TYLiiHY, OCKiNbKM BOHa No36aBnse ocoby npasa Ha CyA0BMIA 3aXMCT, WO ra-
paHTye cTaTTa 55 OCHOBHOrO 3aKoHY YKpaiHu. MpakTnka KoHCTUTYLiMHOrO
Cyay YKpaiHuM B UbOMY MAaHI, Ha BIAMIHY BiZ4 NPAaKTUKM OpraHiB KOHCTUTY-
LiHOrO KOHTPOJIO IHLWWX KpaiH, Z0BOAI CynepeyimBa.

TvM Yacom, 3BarkatouM Ha BiAHOCHY MOLWMPEHICTb M aKTyaNbHICTb BKa-
3aHUX CUTYyaLin, AeAKi AeprKaBM HaMaraloTbCA BPEry10BATU iX Y CBOIX KOH-
cTuTyuiax. Tak, BianosiaHo Ao ctaTTi 283 KoHctuTyuii MopTyranii (1976)
06’eKTOM KOHTPOMO KOHCTUTYLIMHOrO TpMbyHany Uiel KpaiHu Mmoxke ByTn
H6pak NOTPIOHMX 3aKOHOAABUYMX HOPM, AKLLO Lie CNPUYMHIOE NOPYLUEHHSA
KOHCTUTYLIMHUX NOMOXKEeHb. AHANOMNHOI NO3MUji AOTPUMYIOTbCA OpPraHm
KOHCTUTYLIMHOrO KOHTPO/O HWU3KM iHLWMX KpaiH (HaBiTb AKWO HEMaE BiA-
NOBIAHWX NONOMKEHb KOHCTUTYLIN): ITanii, MonbLii, 6anTincbknx KpaiH, Py-
MYHiT, Monaosu TOLLO.

Y NpakTUUj OpraHiB KOHCTUTYLLIMHOIO KOHTPO/IIO MOMK/IMBI M iHLWI cK-
Tyauii, Konu iMm 00BOAUTLCA BA@BATUCA A0 «A00yA0BM» i PO3BUTKY Mpa-
Ba, 30KPEMA KOHCTUTYLIMHOrO, AKLLIO apryMeHTX 3abe3neyeHHs i 3axucry
npaB OAMHU BUABNAOTLCA NEPEKOHAMBILLIMMM B iEPAPXIii KOHCTUTYLIMHUX
LiHHOCTEM 3a apryMeHTM A0TPUMAHHA NPUHLMNY PO3NOAINY BNAAN B KOH-
KpeTHil cuTyalii. MpaBa ntoaMHM — Le i € ToM 6a30BMI KpUTepin, AKWIA
BM3HAYaE MeXi NPaBOTBOPYOCTI OpraHiB KOHCTUTYLIMHOIO KOHTPOHO.

[o axkepen KOHCTUTYLiIMHOIO NpaBa Hajex)aTb TaKoXK akTW odiliiHOro
TAYMAYeHHA KOHCTUTYLIMHUMW CyAamMM KOHCTUTYLIT B TUX KpaiHax, Ae Take
TNYMaYeHHA BUOKPEM/IEHO B CAaMOCTIilIHE MOBHOBAXEHHA KOHCTUTYLiIMHOrO
cyay, 30Kkpema B YKpaiHi. OdiljiiHe TaymadyeHHA KOHCTUTYLIT He MaEe camo-
CTIMHOrO 3HA4YeHHs, TOOTO MOro akT He MOXKYTb 3aCTOCOBYBATN OKPEMO
BiZ, TEKCTIB MONIOXEHb KOHCTUTYLIT, AKI TlymayaTb. [1poTe ue He O3Hayag,
o meta odiliMHOro TyMadYeHHs 0OMeXyeTbCs 3'ACyBaHHAM BOAI TBOP-
LjiB KOHCTUTYLIT Ha Yac ii yXxBaneHHs (iCTOPUYHOro KOHCTUTYLieAaBLA), SK
BCE e 33 nonepeaHbol PaAAHCbKO-MO3UTUBICTCHKOKD TPAAMLIED He-
PiIAKO MPOAOBKYIOTb BBAXKATU Y BITUYM3HSAHIA KOHCTUTYLiOHAMICTULI. MeTa
TAyMadeHHa 34ebinbworo HabaraTo wupla. BoHo nepeabavae 3’acyBaH-
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3 ypaxyBaHHAM 3MiH, SKi Biagbynmca B cycniibHOMY XKWUTTI NicNs yxBaneH-
HA KOHCTUTYLii. To6TO BiANOBIAHO A0 AyXYy Yacy MOXKe 3MIHIOBATMCA [yX
KOHCTUTYLii Y1 OKpeMMX 1i MONOXKeEHb. A e, CBOEIO YEProto, HE MOXKE He
CYNpPOBOAKYBATUCb A0AABAHHAM A0 IXHbOTO 3MicTy «6e3 BiANOBIAHMX CNO-
BECHMX 3MiH» HOBMX MOMEHTIB, MPO BUHNUKHEHHA AKMX iICTOPUYHUIA KOHCTH-
TylUieaaBeLb Mir HaBiTb He 340raayBaTUCA. 3apybirkHa Cya0Ba KOHCTUTYLLIN-
Ha NPaKTMKa MA€E YMMano MPUMKAALIB TAaKOro eBOOLIMHOIO TAYMaYyeHHA
KOHCTUTYL. 3 Ornsay Ha e, NoWWpeHi cepes, BiTYM3HAHMX NPaBO3HaBLLIB
TBEPAKEHHA MPO Te, L0 aKTW CYyA0BOr0 TIYMAYEHHA KHE MOXYTb MiCTUTH B
TeKCTax HiYOro HOBOrO, O HE BXOAMTbL 10 3MICTY HOPMM, AKY TyMadaTb»”
€ [OCUTb CYMHIBHUMMW. Taki TBEpAKEHHA Hebe3niaACTaBHO KPUTUMKYIOTb B
IOPUANYHIN NiTepaTypi, WonpaBaa, Nepeaycim 3axiaHin.

JoKknagHiwe nNpo topuanYHy NPUMPOoAY aKTiB OpraHiB KOHCTUTYLIMHOMO
KOHTPO/I0 Ta TlyMayYeHHA UTUMETbCA B PO3LiAI LUOCTOMY LIbOTrO NiAPYYHMKA.

1.4.3.3. KOHCTUTYUiMHI CyaoBi NpeueaeHTn

Ha BigmiHy Big nonepeaHix AKepen KOHCTUTYLUiIMHOro npasa, Lo no-
WMpPEeHi MaiKe B yCiX KpaiHax, CYAOBUI NPeugaeHT SK AKepeno KOHCTU-
TYLiHOrO npaBa NpUTaMaHHWN MepeBarkHO KpaiHam, NpPaBOBi CUCTEMM
AKMX HasnexaTb 40 CiM’i 3aranbHOro npasa: OaTbKIBLIMHI NpeueaeHTHOro
npaBa — BennkobpuTtaHii, a Takox CLUA, KaHagi, AsBcTpanii, Hosiln 3enaHaii
Toulo. B ocHOBI NpeLeaeHTHOro NpaBa NeXuUTb NPUHLUMN Stare decisis —
OOTPUMAHHSA TOTO, WO OYN0 BXe BMPILLEHO. 33 CBOIM 3MICTOM KOHCTUTY-
LiMHI cya0Bi NpeueaeHTN CTOCYOTbCS 34e0i1blWoro npas i cBobo4 NtoaNHM
Ta MEXaHi3MiB IXHbOT peanizauii. [lonpu Te, Wo MUHY0ro CTONITTA Bennko-
OpuTaHiA 1 iHWI KpaiHM aHITOCAaKCOHCLKOI MPaBoBOi CiM’T NpueaHanncs oo
MiXHapoAHMX NaKTiB MPO NpaBa NtoAMHM Ta EBPONEncbKOi KOHBEHLLi NpaB
NIOAMHW, @ TAKOXK YXBaZMAWM BACHI aKTW, WO PEryntoTb OKpeMi npasa M
cBoboau, Le He MPUMEHLWNAO 3HAYEHHSA CYA0BUX NPeLeaeHTiB y peryato-
BaHHI Lji€ei chepn.

ba binblue, ix BU3HAOTb TAKOXK Y KpaiHaX, B AKUX TPAAMULINHO 3HAYEHHSA
npeueaeHTIB AK AxKepena npasa 3anepeyyBann, 30kpema B YKpaiHi. Libo-
My CNpUAE NpeuefeHTHa NpakTUKa EBPONENCbKOro cyay 3 Npas NANHM,
pilleHHs AKkoro odiliiHO BUM3HAHO AXepesom HaljioHasnbHoro npasa. o
LbOro MM LLe NOBEPHEMOCA B PO3AiNi Apyromy nia vac po3rnaay npuHUmM-
NiB KOHCTUTYLIMHOrO Npasa.

3arasbHa Teopis AeprKasu i npasBa: niapyyHuk / 3a pea. npod. M. B. Lgika, npod. O. B. NeTpuwumHa.
Xapkis, Mpaso, 2009. C.433.
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1.4.3.4. KOHCTUTYUL,iMHI 3BMYal

KOHCTUTYLiMHI 3BMYail — AXKepeno KOHCTUTYLIMHOro Npasa TakoxK bpu-
TAHCbKOrO MOXOAXKEHHA, AKEe BNACTMBE HM3Lj aHIIOMOBHUWX KpaiH. KoH-
CTUTYLIMHNI 3BMYA BUHMKAE B pe3yabTaTi TPMBAA0i NOBTOPIOBAHOI THMi-
30BaHOI NOBEAIHKM BAAAHWUX CYD’EKTIB Y KOHCTUTYLLIMHO-NPaBOBIN cdepi,
AKa (NoBeAiHKa) cTana 3arafibHOBM3HAHOW M NepeTBOPMIACA Y 3BMYAEBE
NpaBmao. KOHCTUTYLINHI 3BMYai peryntotoTb NepeBakHo BiAHOCKMHM, NOB’A-
3aHi 3 GYHKLItOBaHHAM OpraHiB AeprKaBHOI, Nepeaycim BUKOHABYOI Bnaaum:
KabiHeTy MiHicTpiB, MiHICTEPCTB, @ TAKOX BiAHOCUH MiXK HUMM.

X0o4 TaKMMM 3BUYAAMM B aHIIOCAKCOHCBHKMX KpaiHax KepytoTbCsa A0CUTb
4acTo, BOHM He 3aBXAM NiANAratoTb CyJ0BOMY 3aXMCTY, OCKiNIbKM YNMaANO 3
HWX MatOTb HE tOPUANYHUIA, @ MONITUYHWUI 3MICT.

e ocob/mMBO MOMITHO B KOHCTUTYLIMHMX 3BUYanAx-yrogax, nowmpe-
HUX Y Til ke BennkobpuTaHii Ta iHWKMX KpaiHax 3aranbHOro npasa. IXHil
CMEeKTP A0BOJI WMPOKUIA: BiA, KOHCTUTYLIMHMX YrO MiXK KOPOSEBOIO i nap-
JTAMEHTOM, AOTPMMAHHS 3BMYAiB-AOMOBAEHOCTEN Mig, Yac NPU3HAYEHHSs
npem’ep-miHicTpa A0 3a60POHM cyaaam BpaTh y4acTb Yy NOITUYHOMY KUT-
Ti, @ YNeHaM MapaaMeHTy — KPUTKMKYBATK Cy40BY BAa4y.

Y KpaiHax, NpaBOBi CUCTEMM AKMX HaNeXKaTb [0 iHWKWX NPaBOBUX CiMel
(oKpim xiba Wo cim’i 3BMYaEBOro NpaBa), KOHCTUTYLiMHI 3BMYal Ta KOHCTU-
TYLiMHI 3BMYAEBI yroam AK AXepeno KOHCTUTYLIMHOro npaea MalKe He
BUKOPUCTOBYIOTb. YKpaiHa He € BUHATKOM 3 LibOro npasuaa. [porte goro-
BIPHMIM cnocib peryntoBaHHA OKPEMMNX KOHCTUTYLIMHNX BiZAHOCUH 3aCTOCO-
BYIOTb UMMaNo AepKas. [1o LMX BiAHOCUH HanexaTb nepeayCciMm BiAHOCUHM
MiXX TepUTOPiaibHUMKN OAMHULAMU AepKaBWU M LEHTPaNbHOK BAAAOH 3
NMTaHb iXHbOI KOMNeTeHLji. BHympiuHb00ep#asHUMU 002080paMu He-
PiIKO PO3MENKOBYIOTb KOMMETEHLiI0 MiX deaepalieto Ta Ti cyb’ekTamm y
benepaTMBHMX AeprKaBaXx, MiXK LLEHTPOM 1 aBTOHOMHMMMW YTBOPEHHAMM —
Y CKNAAHMX YHITapHUX AepKaBax TOLLO.

Y nocTpafAHCbKMI Nepios A0BOAMAOCA BAABATMCA A0 KOHCTUTYLLIMHOI
yroam i Ykpairi. Maetbca npo KoHCTUTYLiHWI AoroBip mix Mpe3naeHTom
Ta BepxoBHO Paziolo Npo OCHOBHI 3acaan opraHisalii Ta dyHKLitoBaHHSA
[eprKaBHOI BNaay M MiCLEBOro camoBpsaayBaHHA B YKpaiHi Ha nepioa Ao
yXBaneHHA HOBOI KOHCTUTYLIT YKpaiHu Bia 8 yepBHA 1995 poky. Monpu Te,
O BiH MaB NMeBHe NMO3UTUBHE 3HA4YEeHHA B MOA0MAHHI KOHCTUTYLIMHOI KpK-
31, Wo ToAi Byna B YKpaiHi, HasgaTu Lei [Jorosip toOpUANYHUM AOKYMEH-
TOM, [10 TOTO *K B YMOBAX YUNHHOCTI 6araTopa3oBO «1aTaHOI», ase He CKaco-
BaHOI KOHCTUTYL,ii YKpaiHK, BaXKKO.
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[o nepenivyeHnx axepen KOHCTUTYLLIMHOIO NpaBa MOXHa A04aTU:
° [OKTPWHaNbHI AXepena — BMKNAAEHI B Pi3HMX NpaLAX y3arajibHeH-
HA 1 BUCHOBKM BYEHUX-IOPUCTIB UM iHLWINX daxiBLLiB 3 KOHCTUTYLLIMHO-
ro Npaga;
e penirivHi akepena, NpUTaMaHHi peniriiHiin NpaBoBil ciMm’i, Npo AKi
BXKe 3raZyBann 1M A0 AKMX MM LLe MOBEPHEMOCA B HACTyNMHOMY pO3-
Aini, Touwo.
OpaHak Ui axkepena € abo A0ONOMIXKHUMM (AOKTPUHANbHI AxKepena), abo
obmerkeHo nowmnpeHi (penirinHi axkepena). BiTYM3HAHOrO KOHCTUTYLLIAHO-
ro Npasa BOHW Be3nocepeaHbo He CTOCYHOTHCA.
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Po3aia 2.
INpHHUHIH KOHCTHTYUIHHOIO NMpaBa

MpuHUMNM NpaBa — oAHe 3 dyHAAMEHTANbHUX | HAalyXMBaAHIWMX MNo-
HATb topUCnpyAeHLi. bes 3rafkm Npo HMX He 06xoaAnTbCA BiNbWICTb MOHO-
rpadivyHMX NPaBOBUX AOCAIAKEHD, CNeLianbHy yBary iMm npuaineHo 3a3su-
Yal i B YNCNEHHMX HaBYaNbHMX MOCIBHMKAX i NiAPYyYHUKAX 3 yCix ranysemn
NPaBoOBOro 3HaHHA. YTimM, npobaema NpUHUMNIB NpaBa 3a/ULWAETLCA O4-
Hi€l0 3 HaCynepeYmnBILnX, HEACHUX | MeTOA0N0MYHO HEOCMUCIEHMX AK
y BITYM3HAHOMY, TaK i MOCTPaAAHCLKOMY MPaBO3HABCTBi. HeoaHO3HayvHe
TAKO CTaBAEHHA A0 iIXHbOT iHTepnpeTaLl|ii Ta Knacudikauii B 3axigHi npa-
BOBIN NiTepaTypi.

BiACYTHICT HaneXHoro OCMWCAEHHA MNPUHLMMIB NpaBa HeraTMsHO
MO3HAYAETbCA Ha OPUAMYHIN, 30KpeMa CyaoBil NpakTuui. Monpu Te, Wo
IOPUCTU-MPAKTUKM ONEPYIOTb MOHATTAM MNPUHLMMIB NpaBa A0BOI YacTo, 40
IXHbOrO MPAKTUYHOrO 3aCTOCYBAHHA, TMM Maye AK MOPIBHAHO CaMOCTIMHOrO
[Kepena npasa, HOPMO3aCTOCOBYBaYi, 30Kpema I CyAdi, YAAtoTbCA BKpaK
piaKo, BigAatoum nepesary KOHKpeTHiWe cdopMyIbOBaHUM HOPMaM 3aKo-
HiB M iHWWX HOPMATMBHMX AKTiB HaBITb TOAI, KOAWM Taki HOPMW He y3roa-
KYIOTb 3 MPUHMNAMKW NpPaBa, Wo MNiATBEPAXKYE, 30KpPeMa, aHani3 CyLoBUX
pilleHb, KM NpoBiB LeHTp AocniakeHHs npobaem BepxoBeHCTBA NpaBa
HauioHanbHoro yHiBepcuteTy «Kneso-MormnaHcbKa akagemiay.

2.1. [IOHATTA NPHHUHMNIB KOHCTHTYLiHHOIO
npasa Ta ixHa npupoJa

2.1.1. Nigxoau Ao po3yMmiHHA NPUHLMMIB KOHCTUTYLiIMHOrO Npasa

Mpobsema OCMMUCAEHHA MPUHLMMIB KOHCTUTYLIMHOMO MnpaBa TaKa X
CKNladHa, AK | NPUHLMNIB NpaBa 3arasom. 3a nonepeaHbol PaaAHCbLKO-MO-
3MTUBICTCbKOIO TPAAMLIELD iX 3@ aHANOTIED 3 NPUHLMNAMK NpaBa NPOA0B-
KYHOTb BM3HAYaTW AK BMXiAHI, 3acafHNYi iaei KOHCTUTYLiMHOro Npaga, Wo
3aKpIiNAeHO B KOHCTUTYLII, 3aKOHax M iHWWX KOHCTUTYLIMHMX aKTax abo
besnocepeHbO (TEKCTyanbHe 3aKpinieHHs), abo K BOHW BUMAMBAOTL 3
iXHbOrO 3MICTy (3MICTOBHE 3aKpinieHHs) i BUBOAATLCA 3 HbOTO B /IOTKO-iH-
OYKTUBHMI cnocib. 3 ornsaay Ha Le, KOHCTUTYLiHI NPUHLUMMOM NOAINAI0Tb Ha
nuncaHi n HenucaHi. [1o NMcaHMX NPUHUMNIB 3aPax0BYOTb Ti, «AKi OTPUMaIN
besnocepeHe BepbHaibHe BUPAKEHHSA B TEKCTI KOHCTUTYLLT KpaiHu», a Ao
HenncaHux — «iagei, AKi nexaTb B OCHOBI 3MiCTY HOPM M IHCTUTYTIB KOHCTH-
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TYLT, IKI KOHCTUTYLA HEABHO MAE Ha yBasi, O4HaK He 3ragye C/I0BECHO» ,
OCKiNbKM BOHM € ab0 «CaMOOYEBUAHUMM ICTUHAMMY, AKI HEe NOTPebytoTb
0Ccob6AMBOTO 3aKpinieHHA, abo BUNIMBAOTL 3i 3MICTY LiNOT HU3KM KOHCTU-
TYLiMHUX HOPM™. TOBTO A0 KOHCTUTYLIMHUX MPUHLMNIB, 3MAHO 3 TAaKO
iHTepnpeTaljieto, 3apaxoBytoTb TifIbKK Ti, AKI NpAMO abo onocepeaKoBaHo
3aKpinneHi B KOHCTUTYLi. PyHAAMeHTaNbHI, KepiBHI iaei, Wo He oTpMMa-
/M CBOTO BM3HAHHA Ha PiBHI KOHCTUTYLIMHOIO 3aKOHOAABCTBA, Nepeaycim
OCHOBHOIO 3aKOHY, HE MOYTb BBa*KaTW MPUHLMNAMWU KOHCTUTYLLIMHOMO
npasa”™, OCKiNbKM BOHM N036aBAeHi pUAnYHOro 3micty™™ . IxHe BUKO-
PUCTaHHA Nig Yac yXBa/NeHHA KOHKPETHUX HOPUAMYHUX pilleHb, Ha AYMKY
NPUXUABHUKIB TaKoi NO3uLIi, € He3aKOHHUM ™

3anexHo Bif, OpPMaibHOro 3aKPINAEHHS YN HE3AKPINJAEHHA NMPUHLMNIB
Y KOHCTUTYLLIAX YM IHLWIMX 3aKOHAX KOHCTUTYLLIMHOMO 3MiCTy (IHKOAM 0 HUX
[OAAt0Tb MisKHAPOAHO-MPABOBI aKTK ) PO3PI3HAITL NPUHLMMNK Npasa,
ab0o PUANYHI NPUHUMNK 1 NPABOBI NPUHLMNK, aBO NPUHLMNKX NPaBOCBI-
nomocTi. OCTaHHI MOXKyTb HabyBaTW 3MICTY IOPUANYHUX MPUHLMMIB TiNbKM
B pasi iXHbOro HACTYMHOrO NPaBOBOrO KOHCTUTYIOBAHHA

[oBoni pi3HATLCA MOMNAAM Ha B3AaEMO3B'A3KM MPUHUMMIB KOHCTUTY-
LiMHOrO NpaBa 3 HayKot M iHWMMK GOPMaMM OCBOEHHA AiMCHOCTI (cBiTo-
CNPUMHATTA) — penirielo, MopanIto, MUCTEUTBOM. MPUHLIMNN KOHCTUTY-
LiiHOro nNpaBa, HaBiTb 3arasibHi, PO3MNAAat0Tb 3a3BNYaAM IMLLIE B KOHTEKCTI
MOro XapaKTePUCTUKM AK ranysi HallioHabLHOTO NpaBsa TOoLLO.

MornnbneHe OCMMUCAEHHA TMPUHLUMMNIB M iHWKWX MOB’A3aHUX 3 HUMM
NUTaHb — BaXkK/MBa NepeaymoBa 3'ACYyBaHHA MPUPOAM MPUHLMMIB KOH-
CTUTYLMHOTO MpaBga, IXHbOro MicClA B MOro CTPYKTYpi M 3HavyeHHA anA
3abe3neyeHHs edheKTUBHOIO KOHCTUTYLIMHOIO peryatoBaHHA, a 3pell-
TOK — PO3YMiHHS Camoi CYTHOCTI KOHCTUTYLIMHOTO NpaBa. CBOED Yeproto,
npMpoaa NPUHLMMIB KOHCTUTYLiIMHOIO NpaBa He MoKe byTn 3’acoBaHa be3
6oaalt KOPOTKOro aHani3y iXHiX NePBUHHMX, BUXIAHMX AxKepesn, 3B’A3KiB 3
JIOAMHO, HAYKOO Ta LLIHHOCTAMM.

AnebactpoBa W. A. KOHCTUTYLIMOHHbIE MPUHLMMbI: NTpobaema topuanYeckoi Npupoabl U 3 eKTUBHOCTH
peanusaumn. KoHcmumyyuoHHoe u myHuyumnasasHoe npaso. 2007. Ne 7. C. 6—7.

Tam camo. C. 7.

BacunbyeHko O. M. MpuHLMN piBHOCTI Npas i cBo60A NtOAUHM | rpOMaAAHUHA Ta MOTO LiHHICHT BUMipH
B KOHCTUTYLiMHOMY npasi YKpainu. K.: ApT-EkoHom, 2015. C. 115.

YepHobensb . T. paBoBble NPUHLMMBI KaK MAEONOrMYeCcKan napagurma. AypHas pocculickozo npasa.
2010. Ne 1. C. 87—88.

Tam camo. C. 88.

lweHKko O. M. KOHCTUTYUiMHO-NPaBOBi OCHOBM agMiHICTPATUBHO-TEPUTOPIANbHOIO YCTPOto YKpaiHu. K.:
HOpiHkom IHTep, 2014. C. 65.

Tam camo. C. 65.
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2.1.2. [:Kepena noxoasKeHHA NPUHLMNIB KOHCTUTYLIIHOrO NpaBa

AK | KOHCTUTYLIMHEe NpaBO, MOro NpUHUMNK — ABULLe BaraTorpaHHe,
GaraTopisHeBe it HaraToBrMipHe. BOHM MatoTb pisHi GopMU. IXHA IHCTUTY-
LioHanizauisa, To6TO 3aKpinaeHHA B KOHCTUTYLLAX M iHWWX HOPMATUBHMUX
aKTax KOHCTUTYLIMHOTO 3micTy, 6€3yMOBHO, € OAHMM i3 HaMHAAINHIWWX i
Halpe3yNbTaTUBHILLIMX CNOCOBIB HaAAHHA PUANYHOT CUAM NPUHLMNAM.
Take 3aKpinaeHHA MaEe BeMKe MO3UTUMBHE 3HAYeHHA Ans 3abesnevyeH-
HA €AHOCTI, UWiNiCHOCTI M BM3HAYEHOCTi CUCTEMW KOHCTUTYUiMHOrO Npasa,
[03BOJIAE HIBEOBATN HEBU3HAYEHICTb OKPEMMX MONOMKEHD KOHCTUTYLiIN-
HOro 3aKOHOAABCTBA, OOMEXUTU CyD’EKTUBHMIA BNAMB Ha NPOLEC iXHBOrO
3aCTOCyBaHHA BiAMOBIAHWX OPraHis i nocagosmx ocib. MpoTe NpuHUMNK
KOHCTUTYLMHOTO Npasa He MOXyTb OyTW 3BeleHi A0 30BHIHbO BMpPaKe-
HWX 3HAKoBMX GOPM — TEKCTIB KOHCTUTYLIT Ta iHWWX HOPMATMBHMUX aKTIB
KOHCTUTYLIMHOrO 3MICTY, LLIO ICHYIOTb HE3aNeXHO Bia, cyb’ekTa — NOAMHM,
AK | came KOHCTUTYLiMHe NpaBO — A0 3aMKHYTOI, OMIYHO Hecynepeyam-
BOT cMCTEMM HOPM, CHOPMYNbOBAHMX Y KOHCTUTYLLT, 3aKOHax 1 iHWWX Aep-
*KaBHWX HOPMATMBHMX aKTax, 3 AKOI 3a AONOMOrot N0riKo-GopManbHOro
aHaniay (iHAyKUii Y1 aeayKLii) MoXKHa BMBECTM BiANOBIAHWA NpuHLUMN abo
NpPaBO3aCTOCOBHE pilleHHA. e He Wo iHWe AK into3ia, CNpuYrMHeHa opu-
OVNYHVM NO3UTUBISMOM | HAAMIPHMM paLioHanisMoM y niaxoaax 40 po3y-
MiHHA NPUPOAM NPUHLUMNIB NpaBa B3araai M NPUHLUMMNIB KOHCTUTYLLIMHOMO
npaBa 30Kpema. Hacnpasai HiAKMIA NOTFIYHWI 3MICT KOHCTUTYLIT YW iHLLIMX
HOPMATUBHMX aKTiB Aep)KaBW He Moe AaTh Binblie Toro, WO B HbOMY
3aKNafeHo. Y KOHCTUTYL,I, 3aKOHaX Ta iHWWX HOPMATUBHUX aKTax, HaBiTb
Y pasi TeKCTyanbHOro 3aKpinaeHHs NpuHUMNIB, dikcytoTb, No cyTi, dopmy
BiZANOBIAHOrO MPUHLMNY, AKa 3a3BMYait JOBONI «enacTUYHa». li HanoBHIO-
tOTb peasibHMM 3MICTOM B MPOLECi 3aCTOCYBaHHA NMPUHLMMY A0 KOHKPET-
Hoi NpaBoBOi cUTyaLllii. TobTo abcontoTHOT eAHOCTI GOPMM 1 3MICTY HaBICTb
TEKCTYaNbHO 3aKpiNaeHMX NPUHUMNIB KOHCTUTYLIMHOrO NpaBa A0CAratoTb
3aBAAKM AIANBHOCTI toAel y Npoueci peanisauii npuHUmMnIB.

TMM nave 3HaYeHHA NpaBoCBiAOMOCTI cyb’ekTa (3 il He TinbKM paLjio-
Ha/ZIbHUMMK, a 1 ippaLioHaNbHUMK eNemMeHTaMM) 3pOoCTae TOAi, KoM NPUH-
UMMM NpaBa «BiAKPUTO» He CHOPMYIbOBAHO B HOPMATUBHMX TEKCTAX. Y Ta-
KOMY pa3i MPUHUMMIM PO3KPMBAKOTb Ha NiACTaBI AK TIYMaYeHHA NMONOXKEHb,
LLO MICTUTb KOHCTUTYLLIA Ta IHLWI BHYTPILHbOAEPXKABHI HOPMATUBHI TEKCTH,
TaK i 3a/ly4eHHA IHWKWX MaTepianis, WO He HaNexaTb 40 TaKMX TEKCTIB: MiXK-
HapPOLHO-NPaBOBUX AOKYMEHTIB, HOPUAMYHOI, NepeayCiMm CyA0BOT NPaKTU-
KW, OOKTPUHANBbHMX MOMIOXKEHb TOLLO. 3MIiCT NPUHUMMIB KOHCTUTYLIMHOIO
npaBa 34ebiNblIoro BU3HAYaE NaHiBHUI Y i KyAbTypi CBITOMAA, MOPa/ib,
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peniris, iHWi no3anpaBoBi YMHHMKK. TOBTO LEN 3MiCT HeBiaAiNbHUIA Bif,
KOHKPETHOTO MpaKTUYHOro 6yTTa Ntoden. TMPUHUMNUM KOHCTUTYLIMHOMO
npaBa, AK | NPUMHUMNM NpaBa 3arajom, He € JIMLIe HACNIAKOM «y3araib-
HEeHHA NPaBOBMX HOPM» B NPOLLECI HOPMOTBOPYOT AiANBHOCTI BiAMNOBIAHNX
[lepXaBHUX OpraHiB, sAK BBaXaTb AesKi aBTopu’. HasiTb Cchopmynbo-
BaHi 1 3aKpinaeHi B KOHCTUTYL,T UM iHLWMX aKTax KOHCTUTYUiIMHOIO 3MICTY,
NPUMHUMNN He AjoTb aBTOMATUYHO, camo coboto. MpuHUMNK npasa — pe-
3yAbTaT TBOPYOI aKTMBHOCTI NtoAel B NPOLLEC iXHbOI KOMYHIKaL,ii MiX co-
6010, 3 BiZANOBIAHNMM AEPKABHUMMU 11 HEAePKABHUMM (FPOMAACEKMMM) iH-
CTUTYTaMU. | «onpeaMeYyroTby X TaKOXK Y peanbHUX Aiax ntoam — cyb’ektn
npaBa. |[HaKWe KaxKyyu, TBOPUAMM, HOCIAMK 1 peasizaTopamm NpUHUMNIB
NpaBa 3araloM i MPUHLMMIB KOHCTUTYLIMHOMO MpaBa 30Kpema € X1Bi ntoam
B Pi3HMX CBOIX CTaTycax — di3nyHMX 0Cib, NocaZoBMX OCib, 30Kpema cyasis,
KOJIeKTUBHMX CcybeKTiB.

2.1.3. MpuHUMNN KOHCTUTYLIAHOrO NpPaBa Ta IPUAMUYHA HayKa

CTaHOBNEHHS M PO3BUTOK MPUHLMMIB KOHCTUTYLLIMHOIO NpaBa, AK i ca-
MOFO KOHCTUTYLLIMHOMO NpaBa, HEPO3PMBHO MOB’A3aHi 3i CTAHOBNIEHHAM Ta
PO3BUTKOM KOHCTUTYLLIMHO-NPaBOBOI AYMKM. Y HUX BTINEHI HAMBaXK/IMBILLI
HaZbaHHA KOHCTUTYLiOHaniamy, cdopmMynboBaHi BUAATHUMU MUCAUTENA-
MM MUHYOrO, AK-OT: NOBara JILACbKOI FiAHOCTI, HEBIAUYXKYBAHWX MPaB /to-
OVHW, 0eMOKPATUYHOTO NPaBAiHHA, PO3NOAIN B/IaZW, BEPXOBEHCTBO NpaBa
TOWO. Y CTAHOBAEHHI 1 PO3BUTKY MPUHLMMIB KOHCTUTYLIMHOrO nNpaBa uj
HaZ0aHHA KOHCTUTYLOHaNI3My BaXKKO MepeoLuiHUTK. MpoTe NpuHUMNamm
KOHCTUTYLMHOrO NpaBa BOHM CTaBa/M He Bigpasy i He nosctoaHo. LLnsax
iXHbOT TpaHchopMmallii B MPUHLMMM KOHCTUTYLIMHOrO npasa OyB A0CUTb
TPUBANMIN, CKNAAHWI | cynepeyunnsumii. TaKUMM K CKAaAHMMM 3a7MLWLAKTb-
€A BiAHOCUHW NMPUHLMMNIB KOHCTUTYLLIMHOMO NpaBa Ta HayKW 1 HWHI, Ha Wo
He 3aBX/AM 3BaXKatloTb AK Y BITYN3HAHOMY, TaK i B NOCTPALAHCbKOMY Mpa-
BO3HaBCTBI. Jloci nowmpeHa AyMKa, WO NPUHUMAKW NPaBa € pe3y/ibTaToM
BMABNEHHA 0O’EKTMBHUX 3aKOHOMIPHOCTEW CycninbHOro byTTa. Takuin nia-
XiZ — HacnigoK A0BONI TPMBANOrO NaHyBaHHA B 3arajibHil Teopii npasa 1
IHWWX rany3sax NpaBO3HABCTBA (AK i CycninbCTBO3HABCTBA 3arajiom) yABs-
JIeHb NP0 HEOOMEXKEeHi MOXKAMBOCTI /IIOACBKOrO PO3yMy B Mi3HaHHI CBITY,
BIAKPUTTI 3aKOHOMIPHOCTEN MOro PO3BUTKY, KOHCTPYIOBAHHI Y3roAxeHmx
3 UMMM 3aKOHOMIPHOCTAMM NPUHLMNIB NOACBKOI AiANbHOCTI Ta HAaMONTK-
MasbHIWMX i HaMCNpPaBeAAMBILLMX COLLiabHUX IHCTUTYTIB. MpoTe NpeTeH3sii

3uHosbes A. B., NMonawosa U. C. U3bupaTtenbHasa cuctema Poccuu. CM6.: Opuaunyeckuii ueHTp Mpecc,
2003. C. 56.
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Ha 6e3MeXKHi MOXK/IMBOCTI NtOACBKOrO Mi3HAHHA, YTiNeHi B iHTepnpeTauiax
3HAYEHHA HayKW, XapaKTepHWX enoci CLIEHTM3MY, HaATO nepebinblueHi.
B33EMO3B'A3KM MisK NMPaBOM i HayKOIK AaNeKo HeOAHO3HayHi. Ix no-pis-
HOMY iHTEpPNpPEeTYtOTb He TiIbKM B MOCTPAAAHCbBKIN, ane 1y 3axiaHin nite-
paTypi. MopAg, i3 XapakTepMUCTUKOIO NpaBa /MLWe Kpisb NPpM3My KpUTepiiB
HayKOBOCTI — paujioHasbHOCTI, 06’EKTMBHOCTI, ICTUHHOCTI TOLLO, 3 BUKO-
PUCTAHHAM C/NIOBOCMOJYK, 3aMN03MYEHUX 3 HAyKM (HanpuKknagd, «HayKose
0b6r'pyHTYBaHHA NpaBa», «HAyKOBE MPaBO», «HAYKOBI MPUMHLMNN NpaBay,
«ICTMHHICTb NPaBOBMX HOPM» TOLLO), BAACTUBUX NepeBarkHO NpeacTaBHU-
Kam aHaNiTUYHOI topucnpyaeHLIil, AeAKi 3axigHi aBTOpPU AOCUTb CKENTUYHO
OLjHIOIOTb NepebinblueHi 38’A3KM NpaBa 3 HAyKO, 30KpeMa OonepyBaHHA
TaKUM MOHATTAM fIK «HayKoBe npasBo»’. | 414 TakMX HEOAHO3HAYHMX Nid-
XO/AiB € AOBO/I Baromi Niacrasu.

AIK ABMLLE CKMadHe 3a CBOEK CTPYKTypoto i BaraToBMMipHe, npaso
CNpaBAi € HEBUYEPMHUM AN4 Mi3HAHHA, TUM Madve HayKosoro. [poTte Tou-
HiCTb, CYBOPICTb HOPMATUBHMX GOPMYNtOBAHb, YOO AOCATAKOTb Ha MiacTa-
Bi Mi3HaBasbHOro martepiany, 40byTOro, 30Kpema, y pesynbraTi HayKoBUX
OOCNIAXKEHb, Y NPaBi MatoTb Y3roAKyBaTW 3 MO0 LiHHICHUMMK ineanamu,
Npo WO MWwaoca B nonepeaHboOMy PO3Aini. IHaKWe KaxKyyu, iCTUHHI 3HaH-
HA, 30KpemMa BWABNEHHA 3aKOHOMIPHOCTEWN CYCMiNbHOrO PO3BUTKY, ANA
npaBa AK HGaraToBMMIPHOro ABMLIA Bax/MBi He camo coboto. BoHu Ha-
ByBatOTb 3HAYEHHS, Ti/IbKM Byay4M MPONyLIEHMMM Kpisb MPU3MYy TaKMX
LiHHOCTElM AK cnpaBen/mBICTb, iHAMBIAyanbHa cBob0OAa, PIBHICTb, AKiI BU-
ABNAOTb AyX NPaBa, € MOro iIMaHEHTHMMM CYTHICHMMM BNACTUBOCTAMMK. B
OCHOBI LMX TMUOUHHUX AYXOBHUX LIIHHOCTEM NpaBa NeXnTb iaes NoACbKOT
riAHOCTI, BU3HAYalbHUMM ANSA BTiNeHHA, 3abe3nedyeHHn M 3axMCTy AKoi €
HeBIAYYXKYBaHI Npasa NtoaMHK. Came BOHM € NeplIoaKepenamm npasa Ta
MOro NpUHUMNIB.

BuKnaaeHi TeopeTuyHi MipKyBaHHA AatoTb MiACTaBU 3p0OUTU BaXK/IMBI
BMCHOBKM LWOA0 TEMW LbOro po3Ainy NiapyvyHunKa.

Mo-nepue, NPUHUMNK KOHCTUTYLIMHOIO NMpaBa He chig 3BoAUTU [0
bopMM «HAYKOBOI paLLioHabHOCTI», TOOTO BMpPa3y Mi3HaHUX 0O’EKTUBHMX
NOBIAHMX HOPMATUBHMX TEKCTiB. HayKOBa pauiOHaNbHICTb MPOAYKTUBHA
TaMm, Zie aHani3ytoTb GakTK, BUBYAOTb MaTepiasibHi abo 61M3bKi 40 HUX He-
MaTepiasibHi 06’ekTM peanbHoOCTI. [TpoTe BOHa Malxe 6e3cuna Toai, Kom

MenkesuK b. KOpuamnyeckas npakT1Kka B 3epkane ¢unocodum npasa / nep. ¢ dpp. u aHrn. M. B.AHTOHOBa,
A. H. Octpoyx, B. A. Tokapesa, E. YBapoBoWi 1 ap.; ots. pea. M. B. AHToHOB. CI16.: U, «Aned-Mpeccy,
2015. C. 61.
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MOEeTbCA NPO OCATHEHHA LLIHHOCTEN, MPUHLUMMIB i HOPM, 30Kpema NpUHLUM-
NiB KOHCTUTYLIMHOrO Npasga.

Mo-apyre, NPUHUMNKM KOHCTUTYLIMHOrO npasa, AKWo iXx 6e3nocepea-
HbO He 3aKpiNJAeHO B KOHCTUTYLIT YM iHWKMX HOPMATMBHUX KOHCTUTYLiN-
HMX aKTax, HE € PEe3yNbTaTOM «BMBEAEHHA» TX i3 TEKCTIB LMX aKTiB 3a A0-
MOMOrO0 iIHAYKTMBHO-NOMNYHMX Oonepauin. BoHW € HacniaKom cUMHTEe3y AK
NIOTIYHOrO aHanisy BiANOBIAHMX HOPMATUBHMX TEKCTIB, TaK i LiHHICHOrO
CTaB/EHHA TBOPLIB MPMHLMAIB A0 HAaBKOJMLWHBLOIO COLIaIbHOro cepeso-
BUWLLA, BU3HAYa/IbHE MICLLE B AKOMY HaNeXMNTb HEBIAYYKYBaHMM NpaBam Ta
cB0obOAAM NOANHMW.

Mo-TpeTe, cTaHOBAEHHA 1 GOPMYNOBAHHA NMPUHUMMIB KOHCTUTYLLIMHO-
ro Npaea, AK i NPUHUMNIB NPaBa 3ara/sioM, BiAOYBAETbCA «3HM3Y» B MEMKAX
€/IMHOTO, Lj/IICHOrO NPOLECY CTAaHOB/IEHHA Ta PO3BUTKY KOHCTUTYLLIMHOIO
npasa (KOHCTUTYLMHOI Teopii i NPaKTUKK), @ He y3arasbHEeHHs AepKaBoto
(y ocobi BiANoOBiAHMX AePKABHUX OPraHiB) yxe HasaBHUX (AKi GYHKLIOIOTb)
NPaBOBMX HOPM i 3aKPINJIEHHA TaKMX y3aralbHEHUX HOPM — MPUHLKUNIB Y
TeKCTax KOHCTUTYLIT Ta iHWWX HOPMATUBHMX aKTIB.

MNo-4yeTBEPTE, CYTTEBE, @ YACTO W BMPIlLA/ibHE 3HAYEHHSA B 3HAXOAKEH-
Hi (BigKpWTTI) 1 dopMyItOBaHHI MPUHLMNIB KOHCTUTYLLIMHOMO NpaBa Hae-
XUTb CyA0BIM NPaKTULi, 30Kpema NPaKTULL KOHCTUTYLIMHUX cyaiB. MNepe-
KOHAMBMM MiATBEPAKEHHAM LIbOrO MOXe OyTW CTAHOBAEHHA MPUHUMMY
NPOMNOPLUIMHOCTI — OAHOro 3 NPOBIAHMX E/IEMEHTIB BEPXOBEHCTBA NpaBa.
Monpu Te, WO cami iaei, Wo nexaTb B OCHOBI MPUHLMMY NMPONOPLIAHOCTI,
CBOIM KOPIHHAM CAratoTb AABHIX ICTOPUYHMX €noX, | AKI BUKOPUCTOBYBaNM
B IOPUANYHIN, 30Kpema CyAoBili NPaKTULL CYaiB Pi3HUX LOPUCAMKLIN, nep-
WiCTb B y3ara/ibHeHHI UMx iger Ta GopmyntoBaHHA NMPUHLMUMY NPONopLin-
HOCTI 34e6i/1bWOoro Nos’s3ytoTb 3 pilleHHAMN PeaepanbHOro KOHCTUTYLiIN-
Horo cyay HimeyunHu™. OpieHTYI04nCb He TiNbKM Ha OCHOBHMIA 3aKoH OPH
(oCKinbKM B HBOMY Lie NPUHLMN He CHOPMYIbOBAHO), @ 1 Ha HMU3KY iHLINX
oxxepen — Koaekc nybniyHoro npasa XVII ctonitra, JOKTpMHY NpaBoBoOi
Aep»KaBu Ta NpMpoay OCHOBHMX NpaB AtoanHn, PKC HimeyymHM He TinbKn
cbopmyntoBaB LEeM NPUHLMM, @ M Hagas MOMY CTaTyC HEMMCAHOTO KOHCTU-
TyUiHoro npuHumny™™. 3rooom Uei NpMHUMN Nownpusca Ha BifblwicTb
€BPONENCbKNX KPaiH, aayKe MOoro 3akpinuam dyHaameHTanbHi MiXKHapoaHi
M perioHaNbHi EBPOMENChbKi aKTK, a TaKOX LIMPOKO BMKOPUCTOBYIOTb EB-
ponencekuin cya, 3 npas atoamun, Cya €sponericbkoro Coto3y i iHWi cyau.

[ue: LWesuyk C. CyaoBa NpaBOTBOPYICTb: CBITOBUIA AOCBIA | nepcnekTnBm B YKpaiHi. K.: Pedepart, 2007.
C. 316.
Tam camo. C. 316.
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Mpame 3aKpinaeHHA BiH OTPMMAB TaKOX Y HW3LI KOHCTUTYLIM eBponein-
CbKMX (@ IHKONM 1 HEEBPOMENCBKMX) AeprKaB.

KoHcTuTyLis YKpaiHm cneuianbHo He dikcye uer npuHumn (Xxoy npo-
NO3MLii NPO AOLiNbHICTb MOr0 KOHCTUTYUiOHANI3aLIT B tOPUANYHIN niTepa-
Typi nyHanu). MpoTe ue He NepeLllKoAKaE BITYM3HAHIM CyaoBin NpaKTUL
Aefani wupue noro sukopmctoBysatu. LLonpasaa, KoHCTUTYUIs YKpaiHK
Hadae 4Na Uboro GopManbHO-OPUAMYHI NIACTaBM, 3aKPINAOYN MPUHLLMN
BEPXOBEHCTBA Npasa (cTaTTa 8 OCHOBHOrO 3aKOHY YKpaiHK), HEBIAAINbHUM
CKNAAHMKOM AKOro € MPUHLMN NPOMOPLIMHOCTI. 3aCTOCOBYBATN MO0 30-
60B’A3y0Tb TAaKOXK pilleHHA EBPONENCHKOro cyay 3 Npas JOAMHM, AKi 0di-
LiMHO BM3HaHO YKpaiHOt AKepenom ii HallioHaIbHOro NpaBa.

Mo-n'ATe, He BCi 3acagHWdi igei, chopMynbOBaHi CyAOBOI MPaKTU-
Koto, odiuiiHo (Npsmo abo onocepeaKoBaHO) BM3HAE AepXaBa Ha PiBHI
KOHCTUTYLiT Y IHWIMX HOPMATUBHUX aKTIB, AK, HaNpWKIaL, NPUHLMN NPO-
nopuiHocTi. [leski 3 HUX, AK CBIAYNTb ICTOPUYHMIA AOCBIA, 3aAMLLAKTHCA
HaZbaHHAM Cy10BOI MPaKTMKK, He TpaHCHOPMYOUMUCh Yy BiANOBIAHI HOp-
MaTUBHI TEKCTWU, AOCUTb TPMBAMI Yac, a OKPeMi B3arasni He OTPUMYIOTb
HOPMaTMBHO-TEKCTOBOI diKcauii. BoHM nuwatoTbea y Gdopmi cyaoBux mno-
31N, NPABOMNOMAOKEHb TOLLO, AMLIe MOCTYNOBO HabyBatoum xapakTepy
npuHUMNY. TecTom (KpuTepiem, MipMIOM) NEPEeTBOPEHHA TaKMX MO3ULLN,
NPaBOMOOMKEHD, iAeN Y NPUHLUMMNM NPaBa € He TaK iXHE NpAmMe 4uM onoce-
peaKOBaHE 3aKpinJieHHA B TEKCTaX 3aKOHIB YW IHLWMX HOPMATUBHMX aKTIB,
AK CNPUMHATTA NPaBO3aCTOCOBHOM, NepeyCciMm Cya0BOK NpakTMKoto. Bi-
AOMUIN GPaHLY3bKMA TEOPETMK Npasa KaH-Jlyi bepskeb 3 UbOoro NpMBoay
CNYLIHO 3ayBaAXKYE, WO «KMPUHLMMX MPaBa MOXKYTb BMPAXKaTh, a MOXYTb | He
BMPAKaTU B TEKCTaX, ase (060B’A3KOBO) 3aCTOCOBYIOTb Y CYA0BIM NMPaKTULL,
i BOHM MaloTb [OCUTb 3arasibHMI 3MICT» . Te K camMe MOXHa CKasaTu mpo
NPUHLMNM KOHCTUTYLLIMHOTO Npasa.

OTXKe, He KOXKHa, HaBiTb Ha/IeXKHO ODIPYHTOBAaHA CyaA0M Mif Yac po3rns-
Ay KOHKPETHOI CNpaBu, NO3MLLIA CTAaE NPUHUMNOM NpaBa. 30Kpema, HaBpAL,
4YM € NiACTaBM PO3rNALATU AK MPUHUMN CPOPMY/IbOBaHE KOHCTUTYLiINHMUM
Cynoom YKpaiHu B piweHHi Big, 28 ntotoro 1998 poky B cnpasi WwWoao Bia-
nosigHocTi KoHCTUTYLIT YKpaiHM (KOHCTUTYLIMHOCTI) 3akoHy YKkpainu «[Mpo
BMOOPKM HAPOAHUX AenyTaTiB YKpaiHW» NONOMKEHHS, 3riZHO 3 AKMM BM3Ha-
yeHHsa BnbopUoro bap’epy (Nopory) «e NUTaHHAM NOAITUYHOI AOLiNbHOC-
Ti», IKE HANEXWTb A0 KOMMETeHLii He CydoBMUX, a MNONITUYHUX OpraHiB (y

Bepkenb HK-/1. O6wan Teopus npasa / noa. obuw,. pea. B. U. JanuneHko; nep. ¢ dp. M.: NOTA BENE,
2000. C. 168.
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LibOMY pa3i BepxoBHOI Pagu YkpaiHm)', AK Le iHKOAM Ma€E MiCLe Y BITYM3HA-
Hil niTepaTypi 3 KOHCTUTYLiIMHOIO NPaBa.

MPUXNNBHUKM OTOTOXKHEHHA BKa3aHOro nonoxeHHA KCY 3 npuHUmMnom
3BaXKatoTb Ha Te, WO Mif Yac po3miAaLy Ha3BaHOi cnpaBu KOHCTUTYLiRHWUIA
Cyn HibuTO 3acTocyBaB cHOPMy/SbOBaAHY CBOFO 4acy BepXxOBHWMM CyLOM
CLUA AOKTpMHY TaK 3BAaHOro «MosiiTMYHOro nuTaHHsa» (political question),
3r4HO 3 AKO CyAM He MOBWMHHI PO3rNALaTM CNPaBM MOAITUYHOIO 3MICTY.
Monpwu Te, WO 3aranbHi cyam 3apybiKHMX KpaiH HeoaHOpPa30BO 3BepTa-
NNCA A0 L€l AOKTPUHM, BIAMOBAAIOYM Ha LM NiACcTasi B pO3rnsaai neBHMX
Cnpas 04YeBUAHO MONITUYHOIO 3MICTY, KOHCTUTYLINHI cyam ii malixke He BU-
KOPUCTOBYIOTb. Take HaA3BMYANHO ODepekHe CTaBAEHHA CYAiB KOHCTUTY-
LiAHOT FOpUCAMKLIT A0 BUKOPWUCTAHHA Ha3BaHO| OKTPUHMN 3YMOBNEHO TUM,
L0 ANA KOHCTUTYLLIMHUX CYAiB, AK CAYLUIHO 3a3Havana KOMLWHIN ronosa Pe-
[epanbHOro KOHCTUTyLiMHoro cyay Himeudmuum HO. limbax, malike KoxKHe
PO3MAHYTE HUM MUTAHHA € NOAITUYHMM™. TOMY MOKAMKAHHA Ha BKasaHy
[LOKTPUHY MOXHa OLLIHIOBATU AK YXWUIAHHA KOHCTUTYLIMHOTO Cy4y BiJ, BUKO-
HaHHSA CBOIX NMOBHOBaMeHb.

YTim, pid He TiIbKK B UbOMY. AK BUNIMBAE 3i 3MICTY Ha3BaHOI CNpasK,
Y Hill MWANOCA He Tak NpPo 3aCTOCYBaHHA AOKTPUHMU MONITUYHOTO NMUTAHHS,
AK yXKe 3raZlyBaHOro NpuHLUMMNY MPONOPLiMHOCTI — BIiAMNOBIAHOCTI oMy
YyMHHOro TOAi B YKpaiHi 4% Bubopuoro Hap’epa (3a 3miwaHoi BMOOPUOI
cuctemu). Len 6ap’ep AaBas 3mory 36anaHcyBaTv NPUBATHWUI iHTEpecC BU-
H6opLiB — MaTK CBOIX NPeACTaBHUKIB Y NapiameHTi 3 nybaiYHUm iHTepe-
COM — ODMEXEHHAM 3acuana B NapaameHTi ApiOHUX NapTii, AKi MatoTb
HeBeMKY NIATPUMKY BMOOPLB; Lie NoAerwye Aianor Mix npeacTaBieHn-
MW B HbOMY MONITUYHUMMK CUIAMUM Ta MOLLYK KOMMPOMICIB MiXK HUMM, LLO
TaKOX MO3MTMBHO MO3HAYAETbCA Ha CTabinbHOCTI Koaniuji Ta ypaay. Xou
NPUHLUMNOM MPONOPUIMHOCTI B Ha3BaHOMY pilleHHi KCY He onepysas, y
MOro No3muji WoA0 BU3HAYeHHs BMbopyoro b6ap’epa B pO3rAHYTIN CyA0M

KoHctuTyuinHuit Cya YKpainu. PiwweHHsA. BucHoBKuM. KH.1. K.: KOpiHkom IHTep, 2004. C.128.

Nlimbax t0. denepanbHuin KOHCTUTYLIMHMI Cya, AK NOAITUYHKIA daKTop BAaam / nep. HimewubKoro poHay
MixkHapoaHoi cnisnpaui Humbolt forum recht. K., 1996. 324 c.

[10BO/Ii CYMHIBHOHO Y 3B’A3KY 3 UMM BUAAETLCA NO3MLia KoHcTUTyuiiHoro Cyay YKpaiHu, Wwo BUCIOoBIEeHa
B NpoLecyanbHilt yxeani Big 5 6epesHsa 1999 p. npo Te, Wo po3B’A3aHHA NONITUYHUX MUTaHb CynepeyunTb
0ro NPU3HaAYEHHIO K EAUHOTO OPraHy KOHCTUTYLMHOT FOPUCAMKLIT, OCKINbKM Byab-AKa NoNiTUYHA
LiSNbHICTb € HECYMICHOIO 3 AIA/IbHICTIO CyAiB 3aranbHOI PUCAMKLII, Tak i cyaais KCY (Ornsag, yxsan
KCY. BicHuk KoHcmumyuyitiHoeo Cydy YkpaiHu. 1999. Ne 4. C. 36). MNig Yac po3s’a3aHHA TaKMX NUTaHb
CNif, PO3PI3HATU NONITUYHY AIANBHICTb, AKA CNPABAj € HECYMICHOIO 3 AiANBHICTIO CYAiB, | cnpasu 3 ove-
BUAHUM NONITUYHUM 3abapBNEHHAM, PO3rAg, AKMX KOHCTUTYLiA 3apaxoBye A0 noBHoBaxeHb KCY. Lie
pi3Hi peuyi i nopiBHIOBaTH iX, AK Lie pobuTb KCY, a pa3om 3 HUM i AesKi KOHCTUTyUioHanicTh (CaBumH M.
KoHctuTyuioHaniam i npupoga KoHctuTyu,i. C. 341) HEKOPEKTHO.
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CUTYaUii Ta YNHHKUX TOA] 4% mexKax € KMUTAHHAM NONITUYHOT AOLIIbHOCTI»,
3ara/lom CyMHIBaTMCA He CAia.

MpoTe e 30BCiM He 03HayaE€, WO BM3HAYeHHA Oyab-sKkoro BMbopyo-
ro 6ap’epa € «MUTAHHAM NONITUYHOI AOLINbHOCTI», TOBTO «MOAITUYHUM
NUTAHHAMY», A0 AKOrO Cyd, He MAE BiAHOWEHHS. AK CBIiAYMTb 3apyDirKHWIM
[OCBif, HaAMIPHO 3aBULLEHMI BMDBOpYMiA Bap’ep (Ha 7, 8, a iIHKOAWM HaBiTb
Ha 10%) nopylye NPUHLUMN NPOMNOPLIAHOCTI, OCKiNIbKK N036aBAAE 3HAUHY
YyacTuHy BMboOpLiB (BiANOBIAHO A0 3apybixkHoro aocsigy, Yacom Ao 30%
BMOOPLIB) CBOro NpeAcTaBHMLTBA B 3aKOHOAABYOMY OpraHi, Y4nm nopyLuy-
tOTb KOHCTUTYLiMHI BMOOpYi NpaBa rpoMaaaH. 3a TakMX YMOB NMUTAHHSA BU-
H6opuoro bap’epa BKe He € MUTAHHAM NOAITUYHOI AOLINBLHOCTI, a HabyBae
tOPUANYHOrO 3MICTY.

OTOX, Npobnema PUANYHOT NPUPOAM MPUHLMMIB KOHCTUTYLLIMHOIO
npaBa A0BO/I CKNaAHa. X He cnig 3B0AWNTU [0 TEKCTYaNbHOTO YM 3MICTOB-
HOTO 3aKpPIiNJEHHS B KOHCTUTYLiAX, 3aKOHAX M iHWWX HOPMATUBHUX aKTax,
a HepiaKko GOPMY/IIOIOTL Y CYA0BUX PILLEHHSX, AKI TaKOX «MPMB’A3aHi» A0
KOHKPETHOro byTTs toaen.
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2.2. Knacngikanisa npHHUHIIB
KOHCTHTYLiHHOTIO nmpaBa

2.2.1. Nigxoau po Knacudikauii NPUHLUNIB KOHCTUTYLilAHOTO
npasa

LocniaAHWKM KOHCTUTYLIMHOIO NpaBa He MatoTb EAMHOMO MNOMALY WOA0
iHTepnpeTaLjii NPUPoAM NPUHLMNIB KOHCTUTYLLIMHOrO Npasa, iXHboi Knacudi-
Kalii Ta KpuTepiiB. HalnolwmpeHiWmnm KpUTepiem NoAiny NPUHLMNIB KOHCTK-
TYUiMHOro Npaga, 3a aHaNoTiEr A0 NPUHLMNIB NPaBa 3arasaom, € chepa iXHbOT
Aji. BianoBigHO A0 LbOro KpuTepito iX NOAINAOTb Ha 3arafbHi 1 cnelianbHi.
Mig 3arabHUMK NPUHLMNAMKW KOHCTUTYLLIMHOIO NpaBa 3a3BM4ail PO3yMitoTb
HalyHiBepCcanbHiLli KepiBHI MOro 3acaau, WO NOLWMPIOOTL CBOLO Ait0 Ha BCHO
CUCTEMY KOHCTUTYLMHOrO Npaga (AKe, Haraf@aeMo, Po3MsaAatoTh K OKpemy
rafly3b HaljioHaNbHOrO Npaea), a nif, cneuiasbHUMM — KepiBHI 3acaau, Lo
BM3HAYalOTb CYTHICTb OCHOBHMX iIHCTUTYTIB KOHCTUTYLLIMHOMO NpaBa — KOH-
CTUTYLiMHO-NPABOBOrO CTATyCy NtoAMHN, dopm BesnocepeaHboi AeMOoKpaTii,
OopraHisay,i Ta 4iANbHOCTI OpraHiB AepXKaBHOI BAaAM, MiCLLEBOrO CaMoBpPALY-
BaHHS, KOHCTUTYLIMHOT tOCTULIT TOWLO. Y NiTepaTypi NponoHyoTh Knacudika-
Ljit0 MPUHLUMNIB KOHCTUTYLIMHOIO NpaBa M 3a iHWWM KPUTEPIEM — MOAI/I0OM
KOHCTUTYLLIMHOTO NpaBa Ha MaTtepia/ibHe 1 npoLecyanbHe, BigNOBiAHO A0
AKOr0 BMOKPEM/IOIOTb MPUHLMMM MaTepiabHOro KOHCTUTYLLIMHOMO Npaga
Ta NPUHLMNM NPOLECYaNbHOMO KOHCTUTYLIMHOIO npasa’. |HKOAM MOMKHa
HaTPaNUTX TaKOXK Ha NOAIN MPUHUMMIB KOHCTUTYLLIMHOIO NpaBa Ha NMPUHLLMMIK
NPUPOAHOTO 1 MO3UTUBHOMO KOHCTUTYLIMHOMO Npaga, NPUHLUMMKM 06’EKTUBHOTO
7 Cy6'EKTMBHOIO KOHCTUTYLIMHOrO Npasa Touo ™.

HesanexHo Bia, BUKOPUCTOBYBAHMX KpUTepiiB Knacubikallii npuHUmMnis
KOHCTUTYLiMHOTO npaBga, il NpuB’A3YIOTb AWWe [0 XapaKTePUCTUKM Ha-
LiOHaNbHOI CUCTEMM KOHCTUTYLLIMHOIO MpaBa, 30Kpema KOHCTUTYLiINHO-
ro npasa YKpaiHu.

ObmerkeHHs chepu Aji NPUHUMNIB KOHCTUTYLLIMHOMO NpaBa HalioHab-
HOO CUCTEMOIO KOHCTUTYLLIMHOTO NpaBa, O4eBUAHO, 3HAYHOI MIPOKD MOXK-
Ha NOACHUTU IHepLieto NnonepeaHiX, PaAAHCbKMX METOAONOTYHMX MiAXOA,B,
BiANOBIAHO A0 AKMX ByAb-AKY BCE3arabHiCTb, YHIBEPCAbHICTb MPUHLMMIB
KOHCTUTYLiIMHOrO NpaBa 3anepeyysasnm 3 ornaay Ha HeCyMiCHICTb CyTHOCTI
«coljanicTuyHoro (paAfsHCbKOro) KOHCTUTYLMHOrO mpasa» 3 «bypiyas-

Bucara t0. M., YeuepcbKuit B. I. KOHCTUTYLiiHO-NpoLecyaibHe NPaBO: HaBYaIbHUIA NOCIBHUK. YKropoa,:
Nipa, 2003. C. 16—17.
depopeHKo B. J1. KoHcTuTyuiiHe npaBo YkpaiHu. Jlyupk, 2013. C. 2.
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HUM KOHCTUTYUiIMHMM NpPaBom». 3BiACK HamMaraHHA KOHCTPYKOBATX BNACHI,
cneundiyHi Ans «CcouiaNiCTUYHOrO KOHCTUTYLIMHOMO MpaBa» MNPUHLUMNK
TUNY «KEePiBHOI 1M CNPAMOBYBA/IbHOI CUAM KOMYHICTUYHOI MapTii», «BCeB-
nagaa pagy», « AEMOKPATUHHOTO LUEHTPani3amy», KOXOPOHM COLiaiCTUYHOT
BNIACHOCTI 1 COLLIaNICTUYHOI CMCTEMM FOCNOAAPIOBAHHAY TOLO.

HWHI B ymOBax Kpaxy UMx NMPUHLMNIB, NOrnMbaeHHA rnobanisauinHmnx
M iHTerpauiMHMX NPoLECiB Ta 3yMOBAEHOI HMMKM YHiBepcanisallii KOHCTH-
TYLiOHaNi3my, Npo WO MWAocA paHile, po3rian NPUHLMMIB KOHCTUTY-
LiMHOro NpaBa AuLIe B MeXKax HalioHa/AbHOI MPaBOBOI CUCTEMW CTa€E Ae-
Oani BPas/MBILLNM.

3BarkatouM Ha Ui 0DOCTaBMHM, MOMKHA 3anpOoMoHYyBaTU Kaacudikallito
NPUHUMNIB KOHCTUTYLIMHOTO NpaBa BianosiaHo Ao chepu ixHLOT Aii, Ha
TaKi OCHOBHI BUAM:

e yHiBepCasbHi NPUHLMMM KOHCTUTYLLIMHOrO Npasa, To6To dyHAaMeEH-

Ta/bHi, 6a308i 3acaan, chopmMyboBaHi B nNpoLeci 6araToBiKoBOI ic-
TOPIii PO3BUTKY KOHCTUTYLiOHANi3My, NpUTaMaHHi KOHCTUTYLLIMHOMY
npaBgy, AKLLO 1 He BCiX, TO NPUHAMMHI BinbLWOCTi KpaiH CBITY;

* UMBINI3aUiMHI NPUHUMNKW KOHCTUTYLLIMHOTO NpaBa, XapaKTepHi Ans
KOHCTUTYLiIMHOrO npaBa MeBHUX MNPABOBUX KyAbTYpP i TPaAMLIN, wo
yocobntotoTb BiANOBiAHI TM LMBINI3aL|l;

* MpPaBOCIMENHI MPUHLMMM KOHCTUTYLMHOrO Npasa, TO6TO NPUHLMMK,
BN1ACTMBI KOHCTUTYLLIMHOMY NpPaBy KpaiH, NpaBoBi CUCTEMM AKMX Hase-
*aTb [0 Pi3HUX NPaBOBUX CiMeN (HaBiTb y Mexax ofHiel umsinisadii);

*  MPUHLMMNM KOHCTUTYLLIMHOIO NpaBa OKpeMuX AepKaB, AKi AitoTb Tinb-
KM B MeXax AeprKaBu, BinbmBatoum ii icTOpMYHI, HauioHanbHI, Kylb-
TYPHI 1 iHWi ocobanBoCTi.

[TOpiBHAHO aBTOHOMHY CUCTEMY MPUHLMMIB NpPaBa CTaHOBIATb MPUH-
UMMM MiXXHAapPOAHOrO MpaBga, cepes, AKMX TaKOX BUMOKPEMJ/IIOKOTb 3arasibHi
NPUHLMNN MiXHapoaHoro npasa (3a ¢opmynoto ctatti 38 CratyTy Mix-
HapoaHoro cyay OOH — «3arasibHi NPUHUWNK NMpaBa, BM3HAHI LMBINI30-
BaHWMM HaLigMM») i cneuianbHi NPUHUMNN MiXKHAapPOAHOro npasa, TOOTO
MNPUMHUMNKN MOro ranysen (ranysesi NMPUHLMMNM MidKHAPOAHOTO Mpaga) Ta
IHCTUTYTIB (MPUHLMNN IHCTUTYTIB MidKHapOAHOro npasa). Xo4 cepes Lmx
NPUHLMMIB € YNMANO TaKMX, WO CAPUIMHATI KOHCTUTYLIMHUM NMpasom abo
M 3000B’sA3aHi MOMY CBOIM 33apPOAMKEHHAM i PO3BMTKOM, OTOTOMKHIOBATM
NPUHUMNN KOHCTUTYLIMHOMO MNpaBa i3 3ara/ibHOBM3HAHWMM MpUHLUMNE-
MW Mi}KHApPOAHOTO MpaBa, fAK Le iHKoAM pobniaTh y BianosiaHiM niTepa-
TYpi, HEKOPEKTHO.
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2.2.2. YHiBepcaibHi NPUHLUNN KOHCTUTYLiIAHOrO NpaBa

MUTaHHA NPO YHiBEepCanbHi NPUHLMAN NpaBa B HOPUANYHIN NiTepaTypi
NOPYLYIOTb yXKe BNPOAOBXK NOHAZL ABOX CTOAMITb. [MpoTe 1 HWHI O4HO3HAY-
HOI BIiANOBIAI AK Y NOCTPaAAHCbKOMY, TaK i B 3aXiAHOMY MPABO3HABCTBI
Hemae. OaHI aBTOPM BBaXKatoTb, WO YHIBEPCANbHMX NPUHUMMIB NPaBa, AKi
BN1ACTMBI BCiIM NPAaBOBMM CMCTEMAM, HEMAE, AK i HEMAE CMINbHUX ANA HUX
LiHHOCTEW Ta EAMHOrO ANA BCIX HAPOAIB PO3yMiHHA Npasa’. IHWi, Hasna-
KW, LOTPUMYIOTBCA AYMKM, LLLO YHIBEPCANbHI MPUHLMNM NPaBa €, i BOHM 3y-
MOB/IEHI HAABHICTIO iICTOPMYHO CMNiIbHWUX A5 BCiX NPaBOBUX Cimeit 6a30BUX
LiHHOCTe, X04 WOA0 MPMPOAM LMX LiHHOCTEN OAyMKM He 36iratoTbes’ .
e iHwWi, He 3anepeyvyroym camoi MOXK/IMBOCTI BUOKPEMIEHHA cepes, NPUH-
LMNiB NpaBa CNiIbHMX 414 BCiX MPaBOBMX CUCTEM, YHIBEPCANbHUX MPUHLM-
niB NpaBa, 04HOYACHO HArONOLWYOTb HA BAa*K/MBOCTI IXHbOrO MOLLYKY, AKNN
€ METOl0 MOPIBHANBHOMO NpaBo3HaBcTBa . [eski aBTOpWM KOHCTaTyHOTb
He TibKM MOMAMBICTb IXHbOrO BMOKPEM/EHHS, a M odiliiHe BM3HAHHA
Ha piBHI MiXXHAapOA4HO-NPaBOBMX AOKYMEHTIB, MOKAMKAOYMChL HA 3ragaHy
craTTio 38 CraTyTy MixkHapoaHoro cyay OOH™ Ta geski iHWI MiskHapoa-
HO-NPABOBI aKTU.

CuTyauia 3 NPUHUMNAMKU KOHCTUTYLLIMHOMO NpaBa LWe CKAafHila, wo
MOHa NOACHUTK, No-NepLle, TUM, Lo Npobiema yHiBepcanbHUX MPUHLM-
NiB KOHCTUTYLLIMHOTO NpaBsa, Ha BiAMIHY Bif, 3arabHOMOACLKMX (3arasbHO-
UMBINI3aLLIMHMX) NPUHLMNIB NPaBa 3arajom, 40Ci He NpMBepTana HafexHoi
yBarm KOHCTUTyLioHanicTiB. OCHOBHI CBOI 3yCMANA BOHW 30CEepearKyBasin
Ha aHani3i KOHCTUTYLLIMHOTO NpaBa OKPeMMUX JIePKaB; Yy LbOMY KOHTEKCTI
3a3BMYal PO3MAAaAM 3aranbHi MPUHLMNM KOHCTUTYLiMHOrO npasa. Ha-
BiTb Y NOPIBHANBHOMY KOHCTUTYLLIMHOMY MpaBi OCHOBHY yBary npuainanm
He TaK BWMAB/EHHIO CMiIbHMX ANA KOHCTUTYUIMHOrO npaBa Pi3HMX KpaiH
B/IaCTMBOCTEWN, 30KpPEMa NPUHLUMNIB, AK iXHiX BiamiHHocTel. Mo-apyre (i ue,
04YeBUAHO, HAMTONOBHILLE), AKLLO HAaABHICTb CiIbHMUX 3aralbHOMOACHKMX,
3ara/ibHOLUMBINI3ALIMHWUX LiHHOCTEN, Ha AKUX PPYHTYETLCA NPaBO AK YHiBEp-
caNbHe ABULLE, MePEeBaXKHO He 3amnepeyytoTb (CBOIM KOPIHHAM YMMano 3
HUX CATAOTb PENiTINHKX 3anoBigen «He BOUNY, «He BKpaau» TOWO, NpuTa-
MaHHMX yCiM peniriam), To 3 yHiBepcasbHUMM LHHOCTAMM KOHCTUTYLLiMHO-
ro npaBa cnpasa HabaraTo cknajHilla.

YecTHos W. /1. MocTknaccuyeckas Teopus npasa. CM6.: Aned-Mpecc, 2012. C. 453 i HacT.

Monakos A. B. Obuan Teopua npasa. Mpobaembl MHTEPNPETALUN B KOHTEKCTE KOMMYHUKAaTUBHOIO
noaxopa. M.: «lMpocnekT», 2016. C. 317—320.

Eberle Edward J. Methodology of Comparative Law, 2011. P. 57.

Schlesinger Rudolph. Research on the General Principles of law Recognized by Civilized Nation, 1957. P.
734—735.
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MowmnpeHa He TiNbKK Y BITYN3HAHIM NiTepaTypi AyMKa, 3rigHO 3 AKO A0
YHiBepcanbHMX (3arabHOMOACHKMX, 3ara/ibHOLUMBINI3ALLIMHWX) LiHHOCTEN,
AKi € 0CHOBOO, dYHAAMEHTOM NPaABA 3araloM i KOHCTUTYLIMHOrO NpaBga 30-
Kpema, HanexaTb ifeanu cnpaseanmBocCTi, piBHOCTI, cBOBOAM TOLLO AOBONI
OMCKYCiMHa. 33 BCbOro 3HAYeHHA UMX iaeaniB ANs PO3YMIHHA CYTHOCTI 1
3MicTy NpaBga AK ABMLLA, HEPO3PMBHO NOB’'A3AHOrO 3 peasbHUM ByTTAM Nto-
[el, HagaBaTv iM 3Ha4YeHHA 3ara/IbHOMOACBKMX, YHIBEPCAbHUX LLIHHOCTEMN
[,0BOI CYMHIBHO.

Mo-nepuie, yaBAEHHA MPO crnpaBen/MBICTb, piBHICTb, cBo6OAY TOLILO
3MIHIOIOTBCA | HANOBHIOKOTHCA PI3HMM 3MICTOM 3a/IEXHO HE TiIbKKM Nig, Npo-
CTOpY 1 yYacy (3peLluToto, 3 HUMK TICHO NOB’A3aHI 11 yABNEHHA NPO NPaBso),
3 4aCTo CYTTEBO BiAPI3HAIOTHCA B PI3HUX NtOAEN OAHIEI ICTOPUYHOI enoxm
M oaHIel KynbTypwu (UmBinisaui). LliHHOCTI »K 3a BCi€l akTMBHOI poni cyb’ek-
TiB B IXHbOMY GOPMYBaHHI, Ha BiAMIHY Bif, OUiIHIOBaHHA — Cy6’€KTMBHOrO
aKTy toACLKOT CBiOMOCTI, — € 06’ekTMBHUMU. [Mo-Apyre, iHTepNpeTaLin
CNpaBea/IMBOCTI, PIBHOCTI, CBODOOAM 3aN1EKUTb AK Bifl yABNEHb NPO HUX BiA-
noBiAHMX cyB’eKTiB, TaK i Bif, MOBHMX OCOBAMBOCTEN TUX UM IHLLIMX KpaiH
i Hapoais. AHrniMcbKi cnoBa libertas i freedom, AKi yKpaiHCbKOKO MOBOO
nepeknazatoTb AK «cBoboAa», WO NO3HAYaE OAMH i3 NPOBIAHUX CYTHICHUX
iaeaniB NpaBa, B ANOHCbKIN MOBIi, HaNPMKAaZ, Ma€ 30BCIiM iHWe CMUCNOBe
HaBaHTaxkeHHs. CnoBo «cBoboAa» (Siyo) ANOHCHKOID 03HAYaE eroiamom,
NPOTUCTaBAEHHAM cebe KonekTMBy , TOBTO Mae HeraTMBHWI BIATIHOK,
OTXKe, MO3HAYAE He LiHHICTb, @ aHTULiHHICTb. [pOTe Le 30BCiM He 03HaYaE,
o B ANOHIi (30Kpema B SMNOHCbKi KOHCTUTYLT) He BU3HAOTb Ti LiHHOCTI,
AKi B €BPONENCHKMX M iHLWMX MOBax MO3Ha4atoTb C0BOM «cBoboda» —
cBobofa BMCAOBAEHHA NOMNAAIB, cBOBOAa MUPHMX 3iBpaHb, cBoboAa BU-
H60opy MicuA NPOXKMBAHHA TOLLO. ANOHCHKO MOBOIO X NEPeaatoThb iHWNMM
TEPMiIHAMM YW CIOBOCMONYKAMM.

ToMy MOXHa 3p0OUTN BUCHOBOK, LLLO 3ara/ibHOMOACBKMMM, YHIBEPCa/b-
HUMM LLIHHOCTAMMW, CNiNIbHUMM ANS BCIX LUMBINI3aL,i i NpaBOBUX CUCTEM €
Hacamnepea npasa JoAnHU. LLnax go ixHboi yHiBepcanisauji bys AoBoni
CKNAAHUM i cynepeynmBmm. TpMBaAAMIA Yac BBaXKa/M, WO KOHLENTya bHi
YABNIEHHA MPO MNpaBa JOAUHU B PI3HUX LMBINI3aLIAX CYTTEBO PI3HATLCA,
ToMy OyAb-AKMIA Hamip ix yHiBepcanisyBaTi 6oaal Ha piBHI MiKHapOaHOro
[OKYMEHTA, LLIO 3aKPINIt0E MiHIMabHI CTaHAapPTM 3abe3neyeHHs 1M 3axucTty
npaB MHOAMHM, BiAKMAAAN. YN He HalpaAMKaabHIilY NO3MLIHO LWOAO LbOro
3aMana CBOro 4yacy AMepmKaHCbKa aHTPOMO/IOriYHa acoLlialia, AKy BoHa

.

Doi T. The anatomy of dependence. Tokio. 1981. P. 84—85. LluT. 3a: YectHoB W. /1. MocTknaccuyeckas
Teopwus npasa. C. 455.
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BMABWAA, 30KPEMA, Y CBOIl peakLlii Ha yxBaneHHsA [eHepanbHoto Acambe-
eto OOH 3aranbHoi geknapauii npas AtoanHu 1948 p. MNMpeacTtaBHUKK L€l
Acoujauii BBaXKanm HENPUNYCTUMMM 3aKPIiNJeHHA nepeniky npas At04ANHM
B LbOMY, HMUHI 3ara/ibHOBM3HAaHOMY MiXHAapPOLAHOMY [JOKYMEHTI, OCKINIbKY,
Ha IXHE NepeKkoHaHHA, Takuii nepenik Bindueae nuie 3axigHy nibepanb-
HY KOHLEnNUito npas /tOAMHK, BIAMOBAAKYN AepXKaBam, LLO CrNoBiAyOTb
iHWI, HenibepanbHi LHHOCTI, Y NPOrONOLEHHI BAACHUX, NPUTAMaHHKUX Tx-
HiA KyAbTypi LIHHOCTEM Ta BAACHMX MNiAXoAiB A0 Nepeniky 1 3micTy npas
noanHn. TobTo iX PO3rNAAanm K BHYTPILLHIO CNPaBy KOXHOI AepKaBK UM
UMBINI3aLIi, AKI MOXKYTb MaTW BNIACHUI NOMA4, Ha iXHIO Npupoay M piBeHb
3abe3neyeHHs Ta 3aXMUCTY.

He MoXHa cKasaTtu, Wo no3nuia npeacTaBHMKIB Acouialii, AK i HU3KK
nep:kaB i daxiBujiB, WO cnosigyBaau noaibHi nornaam, 6yna nosbasneHa
CeHcy. ICTOPMYHMIN AOCBIA, CBIAYNTD, LLO HAaMaraHHA KOHLENTYabHO «Be-
CTepHi3yBaTM» Npasa NOAMHW, TOBTO NOWMPUTK 3axiAHOEBPONENCHKI yAB-
NIEHHSA NPO HWX Ta iXHi 0bCAr Ha iHWI KpaiHX W UMBINi3aLi, TUM naye 3a
[OMOMOTOI0 MPMMYCOBOI «aKy/abTypaLlii», Mano Pi3KMMN CNPOTMB i 4acTo
3aBepllyBanoca ¢iacko. OcobnmBo BMPa3HO BUABNANOCA Le B CyAOBIN
NpPaKTULi, AKa B HaraTbox Ky/nbTypax — iCNAaMCbKil, ByaaincebKin, KoHby-
LiaHCbKIM i HaBiTb CXiAHOXPUCTUAHCBKIN (NpaBocnaBHii) NpoaoBXKyBana
OPIEHTYBATMCA Ha NPUTAaMaHHI iM, 30e6iNbLIOrO KONEKTUBICTCHKI YABAEHHA
npo Npasa JOANHMK, BIAMIHHI BiZ 3axiAHWX, IHAUBIAYANICTUYHUX.

A NpoTe, XoM i 3 BEIMKMMM TPYAHOLLAMM 1 CynepeyHOoCTAMM, NpaBsa /to-
OMHW NOCTYMNOBO, Nifl BMNIMBOM Pi3HMX YMHHMKIB, HabyBaM 3araibHOLMBI-
Ni3aliMHOro 3MiCTy, CTatoumn 06’EKTOM MiXKHAPOZAHO-NPaBOBOrO PerytoBaH-
HA. OKpiM 3aranbHOT AeKapaLiii npas JOANHK, AKY HMHI CBITOBA CMiIbHOTA
PO3MAAAE AK OAMH 3 HANBAKAMBILLMX OPIEHTMPIB JIIOACHKOrO CMiBXUTTA,
AK CBOEPIHWA KOAEKC LMBINI30BaHOI NOBEAIHKM Pi3HMX KpaiH, Hapoais
Ta ixHix 06’eAHaHb, NpaBa /MOAUHW Aedani Dinblie NOWMPIOOTLCS Y CBITI
3aBAAKN HU3LI IHLWKMX MiIXXHAapPOAHO-NPABOBMX aKTiB: KOHBEHLi Npo 3axumcT
npaB NOAUHN 1 OCHOBOMOMOXHMUX cBobos (1950), MikHapoaAHOMY MaKTy
Npo rpoMadsHChKi 1M noniTMuHi npasa (1966), MixkHapoaHOMY NakTy Npo
€KOHOMIYHI, coLianbHi 1 KynbTypHi NpaBa (1966), Aki YacTo Po3rNAaaoTb AK
peakKLito Ha TpariyHi HacniaKKM (3 NpaBamu NtoAMHKW) Jpyroi cBITOBOI BilHM.

3roaoMm yHiBepcanisal,ito NpaB HOANHN PO3BUMHYAM Y BineHCcbKil aekna-
pauii Ta Mporpami 4il, yxBaneHux nig 4ac BcecBiTHbOT KOHPepeHLU|i 3 npas
moaunn (1993), Aexknapaduii Tucadonitta OOH (2000), axky nianucanu BCi
nepxasu-unenn OOH (Toai 189 kpaiH) Towo. Mosara oAnH 0AHOTO 1 Npas

108



NIOAMHM, AK 3a3HaveHo B [leknapauii TMCAYONITTA, NOBMHHA CMPUATY Ky/b-
TYPi MMPY 1 Ajanory mix ycima umsinizauismum.

HWHi NpaBa NtOANHM CTaIN KHOPMATUBHUM MIPU/IOM, LLO NPeTeHAYE Ha
yHiBEPCaNbHY 1 6e3yMOBHY peLenLilo B yCboMy CBiTi»". IxHA Bcesaraib-
HiCTb, yHiBEpCanbHiCTb Aeaani binblie 3pOCTaE B yMOBaX Cy4aCHUX NOANHO-
LEHTPUCTCbKMX rnobanizaLiiHmx TpaHchopmaLii, Aki BiabyBatoTbCA Y CBITI.

BrM3HaHHA npaB Nt0AMHM BCe3ara/ibHOM, YHIBEPCA/IbHOK LIHHICTIO He
03Haya€, 3BiCHO, iXHbOI MOBHOI yHidiKaLii. | cboroaHi umBinisauinHi Bia-
MIHHOCTI Yy NiaxoAax A0 PO3YMIHHA MpaB AOAMHK, X 3micTy Ta obcary
30epiratoTbCs i, o4eBUAHO, 36epiraTMMyTbCa HaZani, HaBiTb Y MOPIBHAHO
BiAZlaNeHin icTOpUYHIN nepcnekTnei. Tomy yHiBepcanisauia npas At0ANHM
nepeabadae He CTi/IbKKM YHidiKaLLito X 3MiCTy Ta 0bCsAry, CKilbK1 nosary o
NOACLKOI riaHOCTI - BiANpaBHOI TOYKM i NIAIPYHTA, Ha AKOMY BiabyBaTW-
MYTbCA Hadani NpoLuecK yHiBepcanisalii npaB AtoanMHK. JltoacbKa rigHicTb
BiAKpuBae HabaraTo OiNblli MOXKAMBOCTI MOLWIYKY LIMPOKOTO KOHCEHCYCY
MiX HapoJamMu, Hixk Byb-AKa OKpema KynbTypa abo Tpaamu,ia.

KoHUEeHTpoBaHMM BUABOM MOBaru, WO AeAasi 3pocTae, Ao uiei dyHaa-
MEHTa/IbHOT YHiBEPCabHOI LIHHOCTI — JI0ACBKOI TigHOCTI 11 npas foan-
HW —€e NpuHLUMNKM nNpasa. Came BOHM BU3HAYalOTb JIOANHOLEHTPUCTCHKY
CMNPAMOBAHICTb NMpaBga, € iIHAMKATOPOM PiBHA MOro PO3BUTKY B CYCMi/IbCTBI,
He3aneXHOo Big, GOPMU BUPAXKEHHA N TEPMIHONOTIYHMX NO3HAYEHb, AKi BU-
KOPWCTOBYIOTb Ti UM iHLWI HAapOAM Ta IXHi NPaBOBI CUCTEMMU.

Mpouec dopmyBaHHA 1 GOPMM BUPAKEHHA YHIBEPCANbHUX, AK I IHLWMX
NPVHUMNIB NPaBa Ta iXHi TEPMIHONOTIYHI MO3HAYEHHA B Pi3HUX LIMBINI3aLiAX
(KRynbTypax) i NpaBOBUX CiM’AX CYTTEBO Pi3HATLCA. [TPUHLMNM NpaBa, 30Kpe-
Ma M KOHCTUTYLIMHOrO, A@aNeKo He 3aBKaM diKCyloTb B AKOMYCb KOHKpeT-
HOMY KOPUANYHOMY AOKYMEHTI, HANPUKANAA Y KOHCTUTYL,, O MOMITHO Ha-
BiTb Y MeXKaxX EBPOATNAHTUYHOI UMBINi3auii. TMM nayve Le CTOCYETbCA IHLWMNX
UMBINi3aLiM Ta NpaBoOBMX CiIMel, NPo WO NUTMMeTbca Aani. MNpoTe, nonpu
[OCUTb BUCOKMI piBEHb abDCTPaKLi, O IHKONM MEXKYE 3 HEBM3HAYEHICTIO,
a YaCoOM i CUHKPETUYHOCTI, TOBTO HeBIAAINEHOCTI Bif, iHLWMX COLiaNbHMX pe-
rynsTopis — penirii, Mopani, $pinocoPpcbKMX BYEHb TOLO, — YyHIBEPCa/bHI
NPUHLMNM NPaBa B NEBHUX BapiaHTax MOXKYTb OYTW NPOCTEXKEHI B yCiX Npa-
BOBMX CMCTEMaXx. YHiBepcanbHi MPUHUMMNM KOHCTUTYLIMHOMO Npaga TeX He
€ BMHATKOM. ba binblue, 3aBAAKM TPAHCNAaHTaLi (3ano3nyeHHto) baraTbox
3 HMX 3 KOHCTUTYLMHOMO NpaBa EBPOMENCHKMX KpaiH Ta MiXKHapoAHO-Npa-

.

dinocodin npas ntoguHu / 3a pea. L. focenara ta . JlomaHHa; nep. 3 Him. O. KOgiHa Ta /1. JopoHiueBoi.
2-re BuA. K.: Hika-LUeHTp, 2012. 320 c.
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BOBWX AOKYMEHTIB, YHiBEPCabHi MPUHLMNM KOHCTUTYLLIMHOTO NpaBa 4acto
HabyBatoTb AeAani BU3HAYEHiLMX GOPM, AKLLO NOPIBHATA 3 YHIBEPCANbHW-
MU NMPUHUMNAMK MPaBa 3arasioM, XO4 Take 3ano3nYeHHs CNpPUYMHIOE HOBI
npobaemu, Npo AKi BXKe 3raZlyBanan 1 40 AKX MM LWe noBepHemocs. 3apas
3YMUHUMOCH Ha XapaKTePUCTULi OCHOBHMX YHIBEPCANbHUX MPUHLMMIB KOH-
CTUTYLiMHOrO NpaBga.

MpuHyun nosazu 0o AAcbKOI 2idHocmi Ui npas aAduHu. Cepen, yHi-
BEPCa/IbHUX MPUHLUMMNIB KOHCTUTYLLIMHOrO NpaBa C/iA Ha3BaTW HacaMnepes,
NPUHLMN NOBarM A0 NKOACBKOI MiAHOCTI M NpaB MOAMHKN. XO4 KOPIHHA iaen
LbOro MPUHLMMY CATaE KyAbTyp BiNbLWOCTI HAaPOAiB, Cam MPUHLMM No4YaB
bopmyBaTUCA B NOHI 3axigHOI NibepanbHOI TPaAMLIl Nia BM3HAYaNbHMM
BNMBOM ZIOKTPUHN NPUPOAHOro Npaea. I3 3axigHot TpaauLieto nos’a3a-
Hi TaKoX NepLli KPoKM Ao ob’eaHaHHA inei noBarn A0 MOACLKOI FiAHOCTI
M Npas NOANHN 3 iAeAMU KOHCTUTYLLIOHANi3My. Yneplle ix 6yno BTiNEHO B
KoHcTUTyLiAax CLUA Ta ®paHuji KiHua XVIII ctonitta. Came 3aBOAKM CUHTe3Y
iaen noBarn Ao NOACBKOI MAHOCTI 1 NpaB NlOAMHM 3 iA€AMU KOHCTUTYLIO-
Haniamy Biabynaca eBotOLIA B NiAXOAAX [0 PO3YMIHHA KOHCTUTYLIT — ne-
pexif Bi4 1l iHTepnpeTaLil AK opraHisauii Aep*KaBHOI BAagu A0 Cy4acHOro
PO3YMiHHA, OCHOBAHOrO Ha BM3HaHHI 11 3abe3neyeHHi Npas NtoAnHN. YNpo-
[OBX OCTAHHbLOTO CTOAITTA TaKoi MO3ULIT AOTPUMYIOTbCA BinbliicT Aep-
’KaB, AKi N03MLit0IOTb cebe AK KOHCTUTYLLINHI.

MpuHUMN noBaruM A0 NOACLKOT TIAHOCTI Ta NpaB JHOAMHU MAE Ha
MeTi nepeayciM BUM3HAYUTM MeXi AepKaBHOI BNaam, 0OMeXUTN AnCKpe-
Ljto il opraHiB i nocagosux ocib. MpaBa AOANHM € TUM 0DMEXKYBA/IbHUM
bap’epom, AKMI 3abOPOHEHO MepexoanTn Oyab-AKUM AeprKaBHUM opra-
Ham i nocagoBMm ocobam. MpUHLMN NoBarn 40 JIACLKOI rigHOCTI 1 Npas
NoAMHM nepenbayae TakoXK MiANOPAAKOBAHICTL OpraHisauii AepsKaBHOI
BNAAM YTBEPAMKEHHIO MOAMHN AK HAMBULLOI LIHHOCTI 1 3abe3neyeHH!to Ta
3axucTy Ti npas. [dep*aBHy B/1ady, WO NOPYLUYE L0 BUMOTY, MOXYTb YCYHY-
TV il HOCiT — rpomMadsaHM Aep»KaBM — M 3aMiHUTK iHLWO BNazot. 3BiacK
BMMN/IMBAE, LLO [AKepesio AepHaBHOI Blaan — Le 04N, HAapoL, a iCHYyBaH-
HA Lep»aBW BUMpPaBAAHE TIEKD MIPOtO, AKOIO BOHA CNPUAE YTBEPAMKEHHIO
NOACLKOI MiAHOCTI M NpaB NOANHMN.

Lle 3ymOB/ItO€ HU3KY IHLLIMX eMOKPATUYHUX MPUHLUMNIB: PIBHOCTI B Npa-
Bax (piBHOMpPaBHOCTI) 1 PIBHOCTI BCiX Nepes 3akOHOM, PiBHOro AOCTYNy A0
nybAiYHOT cnyKbM B opraHax Aep:KaBHOI BfaaM M MiCLLEBOro camoBpsAay-
BaHHSA, 3aXMCTY MEHLLOCTI Bif, nocAraHb 6iNbWOCTi TOWo. He BCi 3 HUX HUHI
MOXKHa 3apaxyBaTh 40 YHiBepCasbHMX MPUHUMMIB KOHCTUTYLIMHOMO npa-
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Ba, NPOTe BOHM 3HAYHOK MipPOO BM3HAYatoTb MariCTpaabHUI HaNnpAm Moro
PO3BUTKY, AK | PO3BUTKY CaMOi AepKaBK Ta ii OpraHis.

Cepef, NpMHUMNIB AeMOKpaTii MOB’A3aHMX 3 OpraHi3aL|ieto Bnaam Ym He
HaMyHiIBEPCANbHILIMIM 3MICT Ma€ NPUHLUMN PO3MNOAINY BAAAMN.

Po3nodin enadu. laei po3noainy Baaam B pisHUX iXHix BapiaHTax matoTb
H6araToBikoBy icTopito. CBOIMM KOPIHHAMM BOHM CAratoThb e 4Yacie CTapo-
naBHboro €rnnty, BaBunoHy 1 CtapoaaBHboi Mpedji. MocTynoso uj iaei no-
Yyanu HabyBaTN xapaKTepy AOKTPUHU, BHECOK Y GOPMYBaHHSA AKOT 3p0bUAN
MUCANTENI PI3HMX YacCiB i HapoAaiB. [poTe CBOro KNaCMYHOro BUMALY BOHA
Habyna nuwe B cepeaunHi XVIII cTonitra 3aBAAKM Npauam 3ragyBaHUX yKe
aHrnicbkoro dinocoda [AxkoHa JIoKKa Ta dpaHUy3bKOro npaBo3HaBLA i
dinocoda Wapns MoHTeck’e. Came 3 ixHIMKM iMeHaMM NOB’'sI3aHe WNPOKe
NPOHWKHEHHA i AOKTPUHW PO3NOAiNY BNaAy B KOHCTUTYLINMHY TEOpPIto
M NONITUYHY Ta NPaBOBY NPaKTUKy HoBoro yacy. Ynepue odiuinHo i iaei
BM3HanM B CTaTTi 16 PpaHUy3bKOi AeKkNapalii NpaB Al0ANHM | TPOMaaAHM-
Ha (1789), npo WO Mwaocs y po3aini nepwomy. HUHI NpuHUMN po3noainy
BN1alM CTaB AOTMOK KOHCTUTYLLIMHOIO Npaga; Moro B3a/1M Ha 036POEHHS BCi
KOHCTUTYLLI, AKI 'PYHTYIOTbCA Ha 3acaax KOHCTUTYLOHANI3Mmy.

[MpoTe Le 30BCIM He 03Ha4vae, WO NPUHUMN PO3NOAiNY BNaAWN peanisy-
OTb Y Cy4acHOMY CBIiTi B TOMY BUIIAAI, B AKOMY MOro 3aMUC/IOBaAN MOro
TBOPLUI. 3@ 4YacC iCHYBaHHA LbOro NPUHLMNY CBIT CYTTEBO 3MIHWBCA, WO He
MOT/I0O HE MO3HAYMTMCA Ha NiAXo4ax A0 PO3YMIHHA 3MICTY AOKTPWUHMW, Ti
OCHOBHMX BMMOT, Cy6’eKTiB TOLLO. TOMY Li/IKOM 3PO3yMIIMM € HamaraH-
HA Cy4acHMKIB aZanTysaTu igei /Iokka — MOHTeCK'e A0 COLiOKYNbTYPHMX
i MONITMYHMX ocobamBocTen robanizoBaHoro XX| CToNITTA Ta KOXMHOI OK-
pemoi KpaiHn. OaHak TaKy aganTalito He ciif 3B80aAnTh A0 abcontoTmaalii
bOopMaNbHO-NOTIYHNX aCNEKTIB KOHLUENLii po3noainy Bfaam, Ak Ue iHKOAn
6yBae pobaATb Y NOCTPAAAHCHKOMY, 30KpPEMa BIiTYM3HAHOMY MPaBO3HaB-
CTBi 1 moniTonorii.

Po3snogin Bnaam — He camollifib, a 3acib NPoTN HaAMIPHOI KOHLEHTpPa-
Uil B1aauM byab-AKMM OpraHoM (HaBiTb KoserialbHUM, CPOPMOBaAHUM Y Ae-
MOKpaTMYHKI cnocib), 6a binblle — ofHieo NocagoBo 0coboto (HaBiTb
obpaHoto Hapoaom). Monpu BigMIHHOCTI i cneumdiuHi pucn GyHKLioBaH-
HA NPUHLMNY PO3NOAiNY BAaAW B Pi3HUX KpaiHax (BOHM 3a1exaThb Big dpopm
NEePXaBHOro MpaBAiHHA, HaliOHaAbHMX TPaAMLIi TOLWO), CAibHUMK ANs
BCiX CYyYaCHWMX AEMOKPATUYHUX [EeprKaB € TaKi B3aEMO3B’'A3aHi efleMeHTU
LbOro MPMHUMMY: OpraHM 3aKOoHOAABYOl, BMKOHABYOl Ta CYy4OBOI BaAu
CaMOCTIMHI B MeXax MOBHOBAXKEHb, BM3HAYEHMX KOHCTUTYLLEKD; 3aKOHO-
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[laBuy BNajy 3/iMCHIOE OpraH HapOAHOro NPeACTaBHULUTBA — MapAamMeHT;
BMKOHaBYa B/aZa NiAnopaAKOBaHA 3aKOHY 11 NiA3BiTHa NapiameHTy (npw-
HalMHi B NeBHMX cdepax); CyaoBa BAaAa He3anexHa Bif 3aKoHOAaBYOI Ta
BMKOHABYOI BNaaM, a NpaBoCyAAs 3/IMCHIOE TiNbKU Cya; Y3rOAMKEHICTb i
36a/71aHCOBaHICTb Al Ha3BaHMX FIOK BAaAM 3abe3nedyioTb Yepes cuctemy
B3aEMHMX CTPMMYBaHb i NpOTMBaTr.

3BICHO, 3@ TPMBaAAMI Yac PO3BUTKY MEXaHi3My [AeprKaBW B CUCTEMAx
[epKaBHUX OPraHiB 3’ABMAOCSA YNMANO0 TaKMX, AKI HE 30BCIM «BMNCYIOTbCA
B OKpEec/eHy TBOPUAMM OOKTPUHM PO3NOAINY BNALM KNACUYHY «Tpiagy».
Taki opraHu € 11 B YKpaiHi. [1poTe HaBpAa M Le Aa€ Baromi NiacTaBu ans
KOHCTpYtOBaHHs 6e3nidi HOBMX FNIOK BNaaM — BiA, Npe3naeHTCbKOI, npea-
CTaBHMLbKOI, BUHOPYOT Ta KOHTPOABHO-HAMNAA0BOT A0 IHPOPMALLIAHOT i Ha-
BiTb aTeCTal,iiHOi, 40 YOro AOBO/I YAaCTO BAAKOTLCA OKPEMi TEOPETUKM Aep-
YKaBW, KOHCTUTYLLIOHANICTX K NONITONOMM Ha TepeHax KoauwHboro CPCP,
30Kpema B YkpaiHi'.

Y KoHuenuii po3noainy snaan Jlokka — MoHTecK’e Baxkn1Bo 36epertu
He TaKk OYKBY, BifLIYKYOUYM A5 KOXKHOIO CreLiafisoBaHOro Aep»KaBHOro
OpraHy CBOK Hilly, AK AyX KOHUEeNUil, W0 NOAAra€ y B3aEMHOMY YPiBHO-
BaKeHHiI, 3banaHcyBaHHi Hacamnepesa KNaCUYHMX TifIoK BAaZM, L0, CBOEKD
yeproto, AoCAratoTb 3aBAAKM peanidauji 3anponoHoBaHoi MoHTecK'e igei
NPO B3aEMHWMI KOHTPOb MiXK HMMMW, AKY Yy CBOIX Npaugx, oAHaK, BiH Ha-
NIEXXHO He PO3BUMHYB.

OTKe, WAax A0 NiaBULWEHHS ePeKTUBHOCTI GYHKLUiIOHYBAHHA NPUHLMMY
pO3MoAiny BNagn — Le 30CcepeKeHHA yBarn Hacamnepez Ha nornubnex-
Hi, 3 0HOrO BOKY, B3aEMOMi, @ 3 iHLLIOrO — B3aEMOKOHTPO/IO MiXK TPbOMA
KNTACUYHUMM TiIKaMK Bnaan. KOHCTpYOBaHHA HOBUX 1i TIIOK HE TiNIbKK BiA-
BOJIIKA€E Bif, BMPIilLEHHA Li€i OCHOBHOI Npobaemu, a M CTBOPIOE A0AATKOBI
nepewkKkoan ana ii peanisaui.

B YKpaiHi npuHUMN po3noaify BAaam, AU colianicTmiHa (pagaHcbka)
[OKTpWHa 3anepedyBana, ynepuwe 6ys 3adikcoBaHunin y [eknapauii npo
OEePrKaBHUIN cyBepeHiITeT YKpaiHu, y cTaTTi Il sKkoi, npuceaveHin opraHisauii
[EeprKaBHOI BNaaN, HAaroNOLWYETbCA, WO BOHa «B Pecnybnili 34iMCHIOETbCA
33 NPUHUMNOM Ti pO3N0oAiNy Ha 3aKoHOA4AaBYY, BMKOHABYY i cyaosy». Haaani
Len NPUMHUMN AK HEBIAAINbHUA aTPUOYTUBHUIA eNleMeHT KOHCTUTYLLIMHOMO
naay 3akpinuan B KoHCTUTYUIT YKpaiHn, cTatTa 6 Akol nporoaowye: «dep-

[us., Hanpuknag: EHrnbapsaH P. B. KOHCTUTYUMOHHOE pa3BuUTHEe B COBPeMEHHOM mupe. OCHOBHble
TeHgeHuun. M., 2007, C. 243; KocTuupbkuii B. B. Teopia po3noginy Bnaau: rpomagaHcbKe cycninbeTao i
LeprkaBa B enoxy rnobanisauii. AkademiyHi yumaHHaA. Bunyck 18. K., 2011. C. 29—30, 47—49 1a iH.
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»KaBHa BNaaa B YKpaiHi 34iMCHIOETbCA Ha 3acaax ii NoAiny Ha 3aKoHOAaBuYY,
BMKOHaBYY 11 Cya0By.

OpraHu 3aKOHOAABYOI, BMKOHABYOI | CyA0BOI BAaAM 34IMCHIOTL CBOI
NMOBHOBAXEHHA Y BCTAHOBMIEHNX KOHCTUTYLIEIO Mexax | BIANOBIAHO 40 3a-
KOHIiB YKpaiHW». Lle KoHCTUTYyLiiHe dopMyntoBaHHA He ocobanBO Biapis-
HAETbCA BiA, BiANOBIAHUX GOPMYNtOBaHb BiNbLIOCTI KOHCTUTYLA NMOCTCO-
LiaNiCTUYHNX EBPOMNENCHKUX AEPXKaB M IHWMX AepXKaB, WO CTan Ha LWAAX
OEMOKPATUYHOrO PO3BUTKY.

Y KoHctutyuji YkpaiHn nepeabayeHo TakoxK BignosiaHi 3acobu i npo-
ueaypu, AKi NepeBaxHO CNPOMOXKHI, 38 YMOBM NMOBAXKHOIO CTaB/JeHHA 40
HWX, 3a6e3NeyYnTn BTIIEHHA BUMOT NPUHLMMY PO3NOAiAY BAAAM B NONITUY-
Hy M NpaBOBY MPaKTWUKY: 3aKpinieHo GYHKLiIMHY crheuianisaujio opraHis
3aKOHOZABY0Il, BUKOHABYOI | CyA0BOI B/IaZM Ta PO3MOAINIEHO KOMMETEHLLIO
MiX HUMMW; PO3PI3HEHO NOPAAOK GOPMYBaAHHA BKA3aHWX OPraHiB i CTPOKM
IXHiIX NMOBHOBAXeHb; BM3HAYEHO MEeBHY CUCTEMY CTPUMYBaAHbL i MPOTUBAT,
ToH6TO 0cobaMBKMX cnocobis i dopMm, L0 Aat0Tb 3MOTY CTPMMATK Aii AKOICh 3
FiJIOK BNaAM, SKLLO BOHW BUXOAATh 3@ MexKi KOHCTUTYLT (KOHTPOb 3@ 3aKo-
HOZaB4Y0t0 B/1AA0H 33 AOMOMOTON IHCTUTYTY BUOOPIB, HECYMICHICTb Aeny-
TATCbKOro MaHAaTa i3 06iMMaHHAM Mocaam B OpraHax BMKOHABYOl BNaau,
NpaBo PO3MyCKY NapaaMeHTy, BUC/IOB/IEHHA NapaMeHTOM BOTYMY He0Bi-
PW yPAZY, HE3aNEXKHICTb Cyaly, CY0BUIA KOHTPO/Ib 38 KOHCTUTYLIMHICTIO Ta
3aKOHHICTIO aKTiB NapAameHTy, Npe3naeHTa, ypaay 1 iHLWWX OpraHiB BMKO-
HaB4OI BNaau Tolo). Lle aae niacTaBm KOHCTATyBaTW, WO BUMOT MPUHLMMY
pPO3MoAiny BAaAu WOAO0 3aKOHOAABYO!, BUKOHABYO! (MPUHAMMHI Ha PiBHI
ypaay) Ta cyaoBoi BNaam 3Ha4YHOW Mipoto B KOHCTUTYLT YKpaiHn AoTpuma-
HO, XO4 A1/19 NOCNIZIOBHOO MOro BTIIEHHA B XUTTA iX yce K BpaKye.

MPUYNHM NOPYLIEHHA MPUHLMMY PO3MNOAiINY BNAAN Y BITYN3HAHIN Npak-
TUL KPUIOTBCS He TiNIbKM B HEA0CKOHA/OCTI KOHCTUTYLIMHOTO peryatoBaH-
HS, XO4 pe3epBu 41a MOro NoJlinweHHs, 3BiCHO, He BUYepnaHi. YiTkiworo
po3noainy notpebytoTb, 30Kpema, chepu BiJaHHA M MOBHOBAKEHHS MiXK
[epKaBHUMM OpraHaMm fiK Ha HaMBULOMY, 3ara/ibHOAEPKABHOMY, TaK i Ha
MiCLLEBOMY PiBHi, AKi 6 ycyBanm Ayb61t0BaHHSA, HaAMIPHY MOHOMO/i3aL0 Ta
LeHTpani3aLito iXHbOl 4iANbHOCTI. [TpoTe He MeHLe 3Ha4YeHHA 4NA yTBep-
OXKEHHA MPUHUMNY po3noainy BAaam B YKpaiHi MatoTb CyD’ eKTUBHI YNHHMK-
K. Ha *anb, BiH 40Ci He cTaB aTPMOYTOM NONITUYHOI Ta MPaABOBOI KYAbTYPY,
CTUIO MUC/IEHHA NepPeBaXKHOI YaCTUHM YKPATHCbKOro icTebnilmeHTy. YCBi-
[OM/IEHHA TOrO, WO BiIHOCMHM MiX 3aKOHOAABYO0, BUKOHABYOM i Cya0-
BOO B/1IaA0t0 OyAytoTb HE HA aAMIHICTPATUBHUX BaKeNAX EAMHOIO LEHTPY
BNaAM, @ Ha B3aEMOLi, B3aEMHOMY KOHTPO/I 1 YPIiBHOBAXKYBAHHI, Ha Bia-
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NOBIAANbHOCTI KOXHOI 3 FiNOK BNagy 3a CBOI PilleHHA Ta Al Y BEPXHiX elle-
JIOHAxX YKPaiHCbKOI BNaAu e He HacTano. | HaBpA4 YM MOXKHa O4iKyBaTK
3MiH Ha Ninwe 6e3 HaNeXHOoro KOHTPOIO BAaAM 3 HOKY rPOMaAHCHLKOrO
CyCninbCTBA Ta MOTO iIHCTUTYTIB.

BepxoseHcmeo rnipasa. TepmiH The Rule of Law, AKMIA HUHI 0dilinMHO
nepeknazatoTb YKPaiHCbKOK MOBOK AK «BEPXOBEHCTBO NpaBay, YBiB Y Ha-
YKOBMI 06ir aHMNINCbKMIA BYEHUIA | MONITUYHWIA Aiay JKelmc [eppiHrToH.
AHTNINCbKOMY BYEHOMY-KOHCTUTYLiOHanicTy AnbbepTosi Jalici Ta Moro no-
CNIJLOBHUKAM HaNeXuTb TakoxK GOpMyNtOBaHHA KOHLENLT BEPXOBEHCTBA
npaBga. AK i KOHUENLIA KOHCTUTYLLIOHANI3MY, KOHLLENL,iA BEPXOBEHCTBA Npa-
Ba (iHKOAM iX PO3rNAAA0Tb AK MalKe iAeHTMYHI) dopMyBanaca B ymoBax
MOHaPXIYHMX PEXMMIB, LLLO TOAI AOMIHYBaAM B EBPONI, i CBOIM BicTpAM (AK
i KOHLLenUia KoHCTUTyLioHaniamy) Byna cnpamoBaHa Hacamnepes nNpoTu
CBaBiNNA BMALM, 30KPEMA 33 AOMOMOTOI0 3aKOHY, Ha 3axXMUCT NPUPOAHMX,
HeBiAYYKyBaHMX NpaB i cBOHOA NOANHMW.

[na po3ymiHHA KOHLENLLT BepXOBEeHCTBa MpaBa LA il colianbHa CNpAMO-
BaHiCTb Ma€ BMpilLa/bHE 3HAUYEHHs, OCKiNbKM cam TepmiH The Rule of Law
N0BONI BaraTo3HaYHMM, TOMY KepyUnCh nile GinoNoriYHUM Moro Tayma-
YeHHAM, 3'ACyBaTM 3MICT KOHLENLLT HEMOXKANBO.

laean BepxoBeHCTBA MpaBa CTaB HUHI YN HEHANMOMNYAAPHILLIMM Y BCbO-
My CBITi. [JO HbOro 3BepTaOTbCA He TiZIbKM B KpaiHax 3axoay, A1A AKOro
BEPXOBEHCTBO NpaBa TPagMUIMHO € OAHIEID 3 HAMBULLMX AEMOKPATUYHUX
LiHHocTel, a 1 Cxoay (3okpema 11 Kutalt), MisHoui Ta MisaHA. BiH gasHO
CTaB HAMBAXK/IMBILIOK YACTMHOK 6araTbOX MiXKHAPOAHO-NPABOBUX aKTIB
3ara/IbHOCBITOBOrO M PerioHabHOro piBHA. AK 3acagHWM4YMn BCe3araabHUn
NPUHLMN BEPXOBEHCTBO Npasa NPorosochia B HM3LI CBOIX 4OKYMeHTiB Op-
raHisauia O6’eaHaHUx Halii. Mloro B13Hanu TakoxK Maitxe BCi MiKHapPOAHI
perioHaNbHi OpraHisauii — B yCTaHOBYMX AOKYMeHTax Pagm €sponu Ta €8-
ponericbkoro Cotosy, OpraHisalii amepuKkaHCbKUX aepxas (3okpema B Mi-
KaMepPUKaHCbKIN AeMoKpaTUYHin xapTii), AbpukaHcbkoro Cotosy (y 1oro
YyCTaHOBYOMY aKTi). MOKIMKatOTbCA Ha BEPXOBEHCTBO MpaBa TaKOX Y Kiflb-
KOX OoKymeHTax Jlirn apabcbkux aeprkas. [Jeaani yacTille BepXOBEHCTBO
npaBa AK NPUHLUMN GIKCYOTb Y HaLiOHaNbHUX KOHCTUTYLIAX i 3aKoHax (y
KoHCTUTYLT YKpaiHK MOro 3aKpinaeHo B CTaTTi 8), HUM aKTUBHO ONepyoTb
MiKHApPOAHI 1 HaLLiOHa/bHI cyau. YCeocsKHe AOTPUMAHHSA M BNPOBaAKeH-
HA NMPUHUMMNY BEPXOBEHCTBA NPaBa AK HAa HALiOHA/JIbHOMY, TaK i Ha MiXHa-
POAHOMY PiBHI DyN0 cxBasieHO BCiMma AeprkaBamun-dneHammn OOH y niacym-
KOBOMY A0KYMEHTI BcecBiTHbOI 3ycTpivi Ha Hamsmwomy pisHi 2005 poky
M iHWKUX dopymax.
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Taka be3npeueneHTHa yBara 40 deHoMeHa BEPXOBEHCTBA npaBa Aana
niacTasu BeHewicbKii Komicii Pagy EBponu KOHCTaTyBaTH, LLLO «BEPXOBEH-
cTBO npaga (The Rule of Law) € NOHATTAM yHiIBEPCaNIbHOMO OPUANYHOIO
3HaYeHHA» . | ue UiNKOM NIOTIYHO: MPUHLMIN BEPXOBEHCTBA Npasa AeAan
NomiTHiLe HabyBa€e AKOCTEM «OopraHisaLuiiHoi Moaeni Cy4acHOro KOHCTU-
TYLiMHOro NpaBa Ta MiXKHapPOAHMX OpraHi3auii..., Wo Peryntoe 34inCHEHHA
ny6AiYHOT BRaam»”™”, He3aNeHOo Bifd, TOro, YM BiH NPAMO 3adikcoBaHMI y
HaALLIOHANbHUX KOHCTUTYLIAX, Y1 BUMAMBAE 3 iXHiX MONOXKEHb. |CTOPUYHINI
[OBif, MEPEKOHMBO CBIAYMTb, LLO HenoBara 40 NPUHLMNY BEPXOBEHCTBA
npasa, a TUM Naye BiaBepTe HEXTYBAHHA HUM, AKMMW 6 MOTUBAMMU Lie He
BMNPaBA0BYBANOCA, HEMUHYYE CMPUYUHUTL BKPaM HeraTWBHI, HaBiTb KaTa-
CTPOGIUHI HACNiAKM — NOPYLIEHHS NpaB AOAMHM, BNaAHe CBaBINAA, COL-
a/IbHWMI Xa0C, @ 3peLUTO — POo3Mas AeprKaBy.

MoHaMms eepxoseHcmsa npasd. Monpu Te, WO NPUHUMN BEPXOBEH-
cTBa npaBa GaKTMYHO HabyB yHiBEPCANbHOrO 3HAYEHHS, MOro MOHATTA
[l0Ci 3a/MWAETLCA «CYTHICHO cynepeYnnsmMm»’, Xo4 cnpobu ioro no-
ACHUTM POBMAN HEOAHOPA30BO AK Yy MiKHAPOAHUX AOKYMEHTaX, TaK i B
HayKOBUWX NMpaLAXx.

Hemae eanHoro noraay Ha Moro po3ymiHHA 1 B YKpaiHi. MNMonpu Te, Wo
OCTaHHIM YacoOM CMneKTp AyMOK Yy niaxoZax A0 iHTepnpeTaLlii BepxoBeH-
CTBa MpaBa Y BITYM3HAHOMY MPaBO3HABCTBI AELLO 3BY3MBCA (MPUHAMMHI
HWHI MaliXke He OTOTOXHIOHTb MOro 3 TPaAMUIMHUM AN BiTYM3HAHOI Te-
OpIl | NPAKTUKM MPUHLMNOM BEPXOBEHCTBA 3aKOHY YW 3 BEPXOBEHCTBOM
YCiX HOPMATUBHMX aKTiB, AK Le byno B 90-X poKax MUHY/IOro CTONITTA), 3a-
rasbHOI 3roAM WOA0 MOro PO3yMiHHA He AOCATHYTO. He 4onoMOro Lbomy
HaBiTb HaMaraHHs PO3’ACHUTM NOHATTA BEPXOBEHCTBA NpaBa KoHCTUTYUin-
HUM Cygom Ykpainn™™"

He po3s’a3ana 6araTbox NUTaHb, NOB'A3aHMX i3 PO3YMIHHAM BEPXOBEH-
CTBa MNpaBa (a NoAeKy4M HaBiTb 3arocTpuaa ix), TaKOX TPUTOMHa npaus
Cepria lonosaToro «BepxoBeHCTBO Mpaga»” , MPUCBAYEHa MEPEeBaXKHO
icTOpii 3apoArkeHHA inel BepxoBeHCTBa NpaBa, IXHbOT eBO/IOLT, KOHUENTY-
aNIbHOrO OPOPMAEHHA Ta KOHCTUTYLIFOBAHHA AK MPUHLMMNY.

HaazsuuaiiHa cknaaHicTb, baraTorpaHHicTb i 6araToBUMIpHICTb MOHAT-

TA BEPXOBEHCTBA MpaBa, AK i Camoro npasa, pobuTb 6e3nepcnekTMBHO0

Rule of Law Checklist. Mipuno npasosnaaas / nepeknag 3 aHrn. C. fonosartoro. K.: BAITE, 2017. C. 8.
Tam camo. C. 8.

Waldron J. is the Rule of Law an Essentially Concept (in Florida) 21 Law’s Philisophi. 137( 2002).
KoHctuTyuinHuit Cya Ykpainu. PiweHHs, BucHosku. K., 2005. C. 314.

fonosaTmii C. BepxoBeHCTBO Npasa: y 3 KH. K.: ®eHikc, 2006.
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Byab-AKy cnpoby AaTh fKEeCb BCEOCAXKHE BM3HAYEHHA MPUHLMMY BepXOo-
BEHCTBa NpaBga, NpuAaTHe Ha BCi BUNAAKW XUTTA. Lle niaTBepaKye He Tifb-
KW 3axi4Ha NpaBoBa Teopiif, a i topuaMYHa NPaKTMKA, 30Kpema NpaKkTmnKa
€BPONENCbKOro cyay 3 Npas JOAMHM, AKMIA HEOAHOPA30BO aKLLeHTyBaB
yBary Ha notpebi B 3MiCTOBHII iHTepnpeTaL|i NOHATTS BEPXOBEHCTBA Npa-
Ba, NPMB’A3aHOI 0 KOHKPETHOI CUTYaLlji, YHMKato4M Takoro Moro BU3Ha4veH-
HA, AKe MOKHa Bya10 6 NOWKMPUTH Ha BCi 6E3 BUHATKY MKUTTEBI 0OCTaBMHM.

Lle He o3Hauvae, WO BiNbW-MeHLW EAMHUX YABAEHb NPO CYTHICTb i 3MiCT
BEPXOBEHCTBA NPaBa HEMOX/MBO AOCATTH B3arani. AK CBiAYNTb TEOPETHY-
HUM | NPaKTUYHWMIA O0CBIA, HAMNPOAYKTUBHILLMM ANA MOr0 PO3YMIHHA €
TNYMa4YeHHA BEPXOBEHCTBA MPaBa «AK NEBHOI CYMM LWiNbHO NepenaeTeHmnx
MiXK COBOIO MPUHLMNIB, AKI Pa30M TBOPATb AAPO AOKTPUHM KOHCTUTYLLO-
Hani3my, a BiATaK eHeoOXiAHUM AnA Byab-AKOro ... AEMOKPATUYHOIO CyC-
NiNILHOrO YCTPOO» .

Yepes eneMeHTU-CKNaZHUKN BEPXOBEHCTBA MPaBa PO3KPUBAOTL MOro
3MICT Yy HU3LI MiXXHapOAHO-NPaBOBMX AOKYMEHTIB, 30KpeMa B JOKyMeEHTax
BeHeuincbKkoi Komicii: [lonoBib NPO BEPXOBEHCTBO MpaBa, yXBasieHa Ha
86-Mmy naeHapHOMYy 3acigaHHi 25—26 6epesHsa 2011 pokry™ Ta 3ragaHuin
Rule of Law Checklist, yxsaneHuit Ha 106-my nneHapHOMYy 3acigaHHi 11—

12 6epesHa 2016 poky™™ i1 BiNbLIOCTI HAayKOBUX MyBAiKaLii.

EnemeHTN-CKNaAHMKM BEpPXOBEHCTBA MpaBa € A0BOAI HEOAHOPIAHM-
MW 33 CBOIM MOXOAXKEHHAM, MPUPOAOKD, 3HAYEHHAM A1 XaPaKTEePUCTUKM
HAMICTOTHILIMX PUC BEPXOBEHCTBA MpaBa Ta MOro MpPUKAAAHUX acmekTiB.
Jeski 3apybixKHi aBTOpPM HaApPaxOBYHOTb MOHaA COTHIO TaKMX CKAAAHMKIB.
OfHi 3 HUX CTOCYIOTbCA HAMCYTTEBILLIMX, OCHOBOMO/IOXKHMUX 3acaj, Bepxo-
BEHCTBA MNPaBa, WO NMOLWMPIOOTLCSA Ha BCi chepun CyCcniibHOTO KUTTA, iHLLI,
FPYHTYIOUMUCb Ha LMX 3acajaX, € XxapaKTepHMMK nepesarkHo abo i nuwe
Ana ny6nivHuX chep NOACLKOT KUTTEAIANBHOCTI, LE iHLLT — NOLMPIOITLCA
TiNbKM Ha NpMBaTHONPaBOBY Chepy BiAHOCKH TOLLO.

Lo 3acagHn4mx enemeHTiB BEpPXOBEHCTBA MpaBa 3a3BMYail 3apaxoBy-
tOTb: 3aKOHHICTb, HOPUAMYHY BW3HAYEHICTb, 3aN0BIraHHA 3/10BKMUBaAHHIO
NOBHOBAKEHHAMM, NPOMNOPLNHICTb, PIBHICTb Nepes, 3aKOHOM | HeaNCKPU-
MiHaLit0, He3aNeXHICTb NpaBocyaAadA | AOCTyN A0 HbOro Towo. KoxeH i3
LMX CKNAAHMKIB, CBOEID Yeproto, OXOM/IKOE HU3KY BUMOT, OTPMMAHHA AKMUX

AnnaH T. P. C. KoHcTuTyLiliHa cnpaBeanusicTtb. /libepanbHa Teopis BepxoBeHcTBa npasa. K, 2008. C. 10.
[onosigb Npo BepxoBeHCTBO Npasa. Ctpacbypr. 28 6epesHa 2011 poky. Unofficial Translation by the
USAID Ukraine Rule of Law Project.

Rule of Law Checklist. Mipuno npasosnaaas / nep. 3 aHrn. C. fonosatoro. K.: BAITE, 2017.
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3abesnevye (€ rapaHTieto) BTINEHHS BiANOBIAHOrO enemeHTa BepPXOBeH-
CTBa NpaBa B XMUTTA.

3aKOHHICTb, HanpukNaa, nependayae Taki BUMOIM AK: iEpapXiyHy BU-
LWiCTb 3aKOHY B CUCTEMI HOPMATMBHMX aKTiB (HOPM); OOMeXReHHs AMCKpeLL-
MHWX NOBHOBaXKeHb, 0OCOBNMBO BUKOHABYOI BNaAW; HAaABHICTb PO3BUHEHO]
HOPMOTBOPYOi i HOPMO3acTocyBa/ibHOI Mpoueaypu; 0boB A3KOBE BUKO-
HaHHA NPUMNMCIB MPaBOBMX AKTIB TOLLO.

tOpuanyHa BU3HaYeHICTb OXOM/IoE: NepeadadyBaHiCTb MOBeAiHKM (i)
cy6’€eKTIB; ACHICTb, YiTKICTb | OCTYMHICTb 3aKOHOAABCTBA, MOro CTabiNbHICTb
i HecynepeunmnBicTb; OOIPYHTOBAHICTb CYA0BMX PilleHb;, 0608 A3KOBICTb Ta
HEYXUAbHICTb IXHbOTO BUKOHAHHSA; MPUHLMUMN NETITUMHMX OYiKyBaHb, TOOTO
noBsary iep»asu Ta il opraHiB 40 ixHix 06iLAHOK Ta 3060B’s13aHb Nepes rpo-
MaAAHaMK; HE3BOPOTHOCTI Aji 3aKOHIB M iHLIMX NPaBOBMX aKTiB HOPMATMB-
HOrO 3MICTY B 4aci ToLO.

MPUHUMN He3aMeXHOCTI NPaBoOCYAAA OXOMJIOE: IHCTUTYLIMHY M YyHK-
LiMHY He3anexXHICTb CyAiB; HEe3a/EXKHICTb CaMUX CyAiB; AOCTYN A0 CYAiB;
0e3CTOPOHHICTb CYA0UYMHCTBA; HE3aNEXKHICTb | 6E3CTOPOHHICTL aaBOKaTy-
PW; CAMOCTIMHICTb | HeYMepeaKeHiCTb CAyKbun 06BUHYBaYeHHA (MPOKypa-
Typu) Towo". [oKknagHiwe npo AeAki 3 LUMX eNeMEeHTIB BepXOBEeHCTBa
npaBa MTMMETbCA B HAaCTYMHUX po3Ainax.

MpuHyun sepxoseHcmMesa npasa U NpuHYUNuU Npasosoi depxasu: crig-
B8iOHOWEHHA. YKpaiHa € Yn He eAMHOID AepKaBoto, Y KOHCTUTYLT AKoi 3a-
KPiNAeHO He TiNbKM NPUHLMMN BEPXOBEHCTBA NPaBa, a W MONOXKEHHA Mpo
Ha/IeXHICTb YKpaiHW 40 NPaBOBMX AepXKaB — LbOro HiIMEeLbKOro BUHaxoay
(Rechtsstaat), AKWIA TaKOXK MOXKHA 3apaxyBaTi A0 Barommx HaabaHb toa-
CbKOI UMBINi3ayji. Xo4a NOWMpPEHHA NOHATTA «NpPaBOBa AepKaBa» Yy CBITI
nocTynaeTtbea Rule of Law — BepxoBeHCTBY Nnpasa.

AymMKn Wwoao cniBeigHOWEHHA UMX NOHATL i, BiANOBIAHO, IXHIX enemeH-
TiB y niTepaTtypi He 3biratoTbeA.

3BarkatouM Ha Te, WO Ui MMTaHHA BXe PO3r1s4anu AK y HAyKOBIl, Tak i
B HaBYaNbHIN NiTepaTypi, 30Kpema 1 aBTOpW LbOoro NiapyvyHMKa, 3BepHEMO
yBary ane Ha OCHOBHI MOMEHTM, L0 CTOCYHOTbCA iCTOPIi M Cy4acHOro cra-
HY BiZAHOCWH MiX Ha3BaHUMM MOHATTAMM.

[Mo-neplle, AK KOHLENLIA BEPXOBEHCTBA NpaBa, Tak i Teopid NpaBoOBOI
[epKaBW 3apoaKyBanCA B 3ara/ibHOMY PiYMLLi CTAHOBNEHHA M PO3BUTKY
HOBOTO IOPUAMYHOIO CBITOrNAAY, KPUTUKKM abCOMOTUCTCLKOrO GpeoaanbHo-

[us. poknagHiwe: Rule of Law Checklist. Mipuno npasosnagas. C. 15—40; 3aranbHa Teopia npasa:
nigpy4HuK / 3a 3ar. pea. M. I. Koso6pu. K.: BAITE, 2015. C. 350—370.
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ro CBaBiNAA, yTBEPAKEHHA iael cBoboaAM Ta PiBHOCTI BCiX Ntoael, HeBiavy-
*KYBaHOCTI NpaB /IOAMHM TOLLO, TOBTO B /IOHI AOKTPMHM Nibepaniamy.

Mo-apyre, Ha BiAMIHY BiA KOHUENLIT BEPXOBEHCTBA Npaga, AKka Npoao-
BXXYBa/Jla PO3BMBATMCA B MEXAX L€l JOKTPUHM M HIKOIWM HE OTOTOXHIOBA-
Nla NPaBO M 3aKOH, LLO NO3HAYNAOCA AK Ha NPaABOBIM Teopil, Tak i Ha bara-
TbOX CYZIOBMX PiLIEHHAX, TEOPIA MPaBOBOI AePXKaBN NPOMLLAA CKAALHILLNM
wnax. rficns NopiBHAHO HETPMBANOTO Ti PO3BMTKY Ha 3acaiax NibepanbHOI
OOKTPUHM NPUPOAHOro Npasa, BOHa B¥e B APYrin NofoBUHI XIX cToniTTA
Habyna B HiMeyumHi NO3UTMBICTCLKOrO CNPsSMYBaHHA, @ HanpPMKIiHLi TOro
X CTONITTA dopManbHO-topMANYHI Niaxoam Ao ii iHTepnpeTalii cTatoTb na-
HIBHUMW. Y pe3ynbTaTi Teopis NPaBoBOI AepKaBM Habyna BUHATKOBO HOMI-
Ha/IbHOTO 3MICTY, 33 AKOro MpPaBO 3BOAMNOCA [0 3aKOHY, 3 BEPXOBEHCTBO
npaBa — [0 GOPManbHOrO 3aKOHHOrO yNpasBAiHHA", AKe, AK 3acBiouvs
nocBif Tiel ) HimeuumHm, He 3abe3nedyye 4OCTATHIX 0OBMeEKeHb ypAaay, Lo €
Ba*K/IMBOKO YMOBOIO BEPXOBEHCTBA NpaBa. Lle Aano 3mory HaBiTb HaUMCTam
iMEHYBATWN CBOIO Z1€PMKaBY «iCTUHHO MPaBOBOOY. AKOO Byna LA «iCTUHHO
npaBoBa» AeprkaBa A06pe BIAOMO: 33 «3aKOHHMMY iT dacaom NpUxoByBa-
NIV KpUuyLLi 6e33aKoHHA 1 cBaBiNAA.

Mo-TpeTe, nuuwe nicna [pyroi cBiToBOI BilMHM Nia BNAnBoM 60poTLOM
NPOTWN MNO3UTUBI3MY, AKNI 33 BUCNIOBOM lycTaBa Paabpyxa «no3basnsas cmn
i 30aTHOCTI MPOTUCTOATU 3/10BXKMBAHHAM HaLMCTCLKOrO 3aKOHOAABCTBa»
Ta NiAHECEHHA «BIAPOAMXKEHOro NPMPOAHOro NpaBa», NOHATTIO NPABOBOI
[epKaBM NOBEPTAETLCA if CNPaBXKHIM 3MicT: i He 0BMeKytoTb popmasib-
HUM IOTPUMaAHHAM 3aKOHHOCTI, a NnepeabayeHo, AK i BEPXOBEHCTBO Mpa-
Ba, HM3KY BUMOT, AKi Y CBOIN CYKYyMHOCTi CTBOPHOKOTb YMOBM 3abe3neyeHHs
npuHumMny Rechtsstaatlichkeit — npaBoBoOi AeprkaBHOCTI. Tak B odillinHOMY
nepeknai HimeLbKO MOBOO 3BYYMTb NpUHLMN Rule of Law.

Cepen, efleMeHTIB MPUHLUMNY NPABOBOI AEPMKABHOCTI CydacHi HimeLbKi
NpaBO3HaBL, HA3MBalOTb HWU3KY, AKLLO W HEe 3aBXAM iAeHTUYHMX 33 dop-
MOIO, TO Ay*Ke BAM3bKIMX 33 3MICTOM [10 €/1eMEHTIB BEPXOBEHCTBA NpaBa Bu-
MOT, Y YOMY HEBAXKKO NEepeKoHaTMCA, 03HaMOMMBLUMCH 3 NMPaLLeto Himelb-
KO KOHCTUTYLiOHanicTkK KatapiHm Cobotn «IMpMHUMN NPaBHOI AeprKaBu:
KOHCTUTYLIMHO-NPaBHi Ta aAMiHICTPaTUBHO-MPaBHI acnexkT» .

Birkenmaier W. Rechtsstaat — The Rule of Law in the Federal Republic of Germany. The Rule of Law.
Konrad-Adenauser- Stiftung, 1997.

Panbpyx . dunocodms npasa / nep. c Hem. M., 2004. C. 232, 235.

Co6oTta K. MpuHUMN NPaBHOI AepiKaBU: KOHCTUTYLIMHO-NPaBHI Ta aAMIHICTPAaTUBHO-NPABHI acnekTn /
nep. 3 Him. I. Puxkakosa, O. banawyk, K. Tatapuyk. K.: BAITE, 2013. 608 c.
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e pano niactasu 6GinblWoCTi NpaBo3HaBLB AiMTM BWUCHOBKY, LIO
BIAMIHHOCTI MiXX MOHATTAMM «BEPXOBEHCTBO MpaBa» W «NpaBoBa Aep-
aBa» HUHI € WBKMAWE TEPMIHONOMYHUMM, HiIXK 3MICTOBHMMM, a IXHi
KOHLENUIi cTann manke NpoToTMNAaMM OAHA OAHOI, «y3araAbHEHMMM Ha3-
BaMM CMOPIAHEHUX KOHUEMUin»”, Wo BiAKWMAAE CNpobu MOLLYKY CYTTEBOI
PI3HML MIXK HAMMK

MpuHyun sepxoseHcmea npasa U NPUHYUNU COyianbHOi OepiKasu:
nowyKk moxcausocmell NnoeOHAHHA. BiAHOCUHM MiXK MPUHUMNOM BEpPXO-
BEHCTBa MpaBa M MPMHLUMNAMM COLiaIbHOI AepKaBK, AKOK MPOroaoCKIn
cebe YMMano aep:Kas y CBiTi, 30kpema W YKpaiHa (ctatta 1 KoHcTuTyuii
YKpaiHu) €, SKWO NOPIBHATM 3 MPUHLMNAMM NPaBOBOI AepKaBu, Haba-
raTo CKAA4HILWLMMK,

Ha BiaMiHy Bif, KOHLENLi BEpXOBEHCTBA MpaBa 1 NPaBoBOI AepKaBy,
CTAaHOBNEHHA AKMX BindOyBanoca B 0HI nibepanbHOi AOKTPUHM, KOHLENLA
coljanbHOT AepaBu (y pisHMX ii BapiaHTax) dopmyBanaca nig BnaAMBOM CO-
Lian-AeMOKpPaTUYHMX iAeaniB: CoLianbHOI CNpaBeaaMBOCTI, COLiaNbHOI CO-
NigapHOCTI, coliaibHMX 3060B’A3aHb AepykaBn ToWo. BoHa cTtana, no cyri,
peakujeto Ha AOMiHYBaHHA B EBpoNi NoONiTUKKM Nibepaniamy, Aka BMABMAACA
HeCcnpoMOXKHOK 3abe3neynTn coliabHO-eKOHOMIYHI NpaBa Ntoaen, cnpu-
YUHMBLLIM IXHE pa3toye MaHOBE PO3LlapyBaHHA 1 maTepiasnbHy HEPIBHICTb.
ToMy OCHOBHY METY COLia/IbHOT AeprKaByu BOa4an B NPOBEAEHHI coLjiaib-
HOI MONITMKMK, CNPAMOBAHOT HEe TiIbKM Ha YyTBEPAXKEHHA HOPUAMYHOT PIBHO-
CTi, B/1IAaCTMBOI NlibepasbHMM KOHLEMLIsM, 30KpemMa BepXOBEHCTBa MpaBsa,
a 1 Ha MmaTepiasbHe BUPIBHIOBaHHA Ntoael, 3abesnedyeHHa a06pobyTy
BCiX 4/ieHiB cycninbcTBa. Lin meTi nignopaakoBaHi NpPOBIAHI NPUHLMNM
(03HaKM) couianbHOI AepskaBu: rapaHTOBAHOCTI EKOHOMIYHMX, CoLiaNbHUX
i KyNbTYPHUX NpaB AtOAMHM, HaZlaHHA COLia/bHOI AOMOMOIM NOAAM, He-
CMPOMOXKHMM 3 HE3ANEXRHMX BiZl HUX MPUUYMH 3ap0obuT cobi Ha KMUTTA Npa-
et — AiTAM, I0AAM NOXMI0TO BiKY, NHOAAM 3 iHBANIIAHICTHO, XBOPMM TOLLLO.

3a BCi€l NpuBabAMBOCTI M NHOAMHOLEHTPUYHOCTI (ryMaHiCTUUYHOCTI)
iAeaniB couUianbHOI AepXKaBKM, BOHM BXKe BiANOYaTKy colianisauji AepKas
nopoanan npobaemy nNoeaHaHHA NPUHLMMIY BEpXOBeHCTBa npasa (i, Bia-
NOBIAHO, NPUHLMMNY NPABOBOI AEPXKABHOCTI, OCKI/IbKM HUHI, We pa3 Haro-
JIOLLIYEMO, BOHM MaiKe iI@HTMYHI), 30Kpema 0A4HOTO 3 BU3HaYaibHUX Oro
ineanis — igeany NoacbKoi cBoHOAM, 3 OPIEHTMPAMM 1 MPUHLMMAMM CO-
LiaIbHOT AepP*KaBU.

. The Rule of Law. Konrad-Adenauer-Stiftung, 1997. C. 68—70.
Tam camo.
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He 3Haxoas4m cnocobis po3B’A3aHHSA el Npobaemn, Ynmano 3axigHnx
MpPaBO3HaBLLiB, BKIOYHO 3 OCHOBOMO/IOXKHMKOM KOHLLEML,i BEPXOBEHCTBA
npasa AnbbepTom [aiici, 3arosopuam npo nocnabnaeHHs No3uLin Bepxo-
BEHCTBa NMpaBa Ha 3axosj, a NOAeKyAM i NPO MOro NoBHMIM 3aHenas,. «Pop-
Ma/lbHa PiBHICTb Nepes 3aKoHOM, — MMCcaB OAMH 3 NOCNIA0BHMKIB A. [1alici,
aHMNINCbKMIM NpaBo3HaBelb Ppiapix Maek, — cynepeyunTb, a HacNpaBai He-
CymicHa 3 Byab-AKO AiANbHICTIO BNaAW, CNPAMOBAHOMO Ha 3abe3neveHHs
MaTepianibHOi YK peanbHOI PiBHOCTI NtoAen, ...byab-aKa NoNiTUKaA, CNPAMO-
BaHa be3nocepenHbo Ha peasibHe AOCATHEHHS ifeany cnpaBeaMBOCTI B
PO3MoAiNi Mae BECTU 10 PYMHYBaHHA BEPXOBEHCTBA Npasa» . Xou Uj c/1o-
Ba CKa3aHO Lie B NepLii NofnoBuHI XX CcTONITTA, abCoNOTHOI rapMOHii MixK
NPUHLMNOM BEPXOBEHCTBA NpaBa M MPUHLMNOM NPaBOBOI AEPKaBHOCTI 3
oAHOro 60Ky, Ta NPMHLMNAMK CoLLiabHOT AepKaBM — 3 iHLWOTO, He BAANO-
€A AOCATTN M Aoci. | HMHI AMCKYCIT 3 LbOro NpmMBoay TpuBatoTk. LLonpasaa,
AKWO we B 60—80 poKax MMHYNOrO CTONITTA NPUXMABHMKIM KOHUENUIT Bep-
XOBEHCTBA MPaBa 3 TPMBOIOK KOHCTATYBa/M, LLO «AepXKaBa 3ara/ibHOro A0-
H6pobyTy Nnepemarae», y 38’A3Ky 3 UM KK/IOYOBI CKAAAHUKM BEPXOBEHCTBA
npaBa PyMHYOTbCA», TO B KiHLi XX — Ha noyaTky XX| cToniTTa nponyHanm
NPOTUAEXKHI AYMKU: HEMOXK/MBO PO3B’A3aTK coLianbHi Npobaemu 3a pa-
XYHOK €BOBOAM™", HEMMHYUMM HaCAiAKOM 3abe3nedyeHHs AKOI € cyTTese
poO3LUapyBaHHA NtoAeN, IXHA MaTepia/ibHa HepiBHICTb. 3BiACK 3aKANKK A0
CKOPOYEHHS CyCMiNIbHWUX BUAATKIB, MOBEPHEHHA A0 TPAANLIMHNX nibepans-
HWUX LiHHOCTEM, AKi 03HAYatoTb 3aXMCT QyHAAMEHTANbHUX NPaB «NPUPOA-
HOro NMOXOAXKEHHA» — XKWUTTA, cBOHBOAM, BNACHOCTI, @ HEPIAKO 1 BUCHOBKM
npo GaHKPYTCTBO MoAenel coLianbHOT Aepskasn™ .

Monpwu Te, Wo npobaemam coliafbHOi AepKaBu B YKpaiHi npucesde-
HO YMMaNOo NpaLb, MUTAHHA NPO i BIAHOCMHM 3 MPUHLMNIOM BEPXOBEHCTBA
npaBa Manke He MopyllyBanaun. binble yBaryM npuaineHo cniBgBigHOWEH-
HIO MPaBOBOI i COUja/IbHOI AEePXKaBW, AKI NPAMO YM ONocepesKoBaHO A0-
CRipKyBaAM B HU3LI HayKoBMX Nybikauii, 30kpema MmoHorpadidHmx™
Heo/1HOPa30BO TOPKABCA LiEl Npobaemm B CBOIX pileHHAX TakoK KoHCTK-
TyuinHmi Cya YrpaiHu. MpoTe po3rnaaany ii nepesakHo abo M BUHATKOBO

Hayek F. A. The Road to Serfdom. Chicago. 1994. P. 87. L. 3a.: TamaHara b. BepxoBeHcTBO npasa. IcTo-
pisi. Monituka. Teopis / nep. 3 aHra. 0. lweHKa. K.: BugasHuumii aim «Kneso-MorunsHcbKa akagemin»,
2007.C. 79—81.

Kriel M. Human Rights and the Separation of Powers. The Rule of Law. Konrad-Adenaner-Stiftung. 1997.
P. 104—105.

dinocoodin npas ntoguHu / 3a pea,. L. locenara, . lomaHHa. K.: Hika-LeHTp. 2012 C. 4; [Ins. goknagHiwe:
3aranbHa Teopia npasa. K.: BAITE, 2015. C. 386—391.

[ue. Hanpuknag: CkpunHiok O. B. CoujanbHa, NpaBoBa Aeprkasa B YKpaiHi: npobaemu Teopii i NpakTuku:
moHorpadis. K., 2000. 600 c.

wrer

120



B MeKax MOLUYKY BiANOBIAI HA 3aNMTaHHA: YM MatoTb NPABOBA I CoLia/ibHa
[epKaBa OKPeMILLHWI xapaKTep, YM nepLia CBOIM 3MiCTOM OXOMJIHOE APYTY.
BinbWiCTb y4aCHMKIB LIET ANCKYCIT CXMAMAMUCA 00 APYrOro BapiaHTa, po3-
rAOalody couianbHy AEepsKaBy K KOHKpeTM3aljilo npaBoBol, 1i AKiCHY
XapaKTepUCTUKY " TOLLO, OMMHAIOUYM MUTAHHA MPO CNocobu noAonaHHA
cynepeYyHoCTel MixK NPUHLUMNOM NPaBOBOI Ta COLLia/IbHOI AepKaBK, 30Kpe-
Ma MiXK NPUHUMNAMK GOPMaNbHOI PIBHOCTI 1 MPMHLIMNOM MaTepianbHOI Yn
peanbHOI PIBHOCTI, MPO WO MLWA0CA BULLE.

JoBoni cynepeyunvBoto BWMAAETbCA TaKOX No3MuUia KOHCTUTYUiMHOrO
Cyay YKpaiHu. ba binblie, Ha BiaAMiHY Bif, HAayKOBLB, BiH 06’eAHaB oAHiEt0
bopmynoto He TiNbKM 3B'A3KM MiK NPABOBO 1 COLaNbHOK [AepKaBOto,
Wwo cnpasai Bunamnsae 3 OCHOBHOIMO 3aKOHY YKpaiHu, a 1 3 BEPXOBEHCTBOM
npaBga. 3a uieto dopmynoto «YKkpaiHa € coljanbHO, MPAaBOBOI AEPHKABOLO,
B AKi BU3HAETLCA | fli€ NPUHLMN BEPXOBEHCTBA NpaBa» , TOBTO BepXOBEH-
CTBO NpaBa Cy/ PO3rALAE AK YTOYHIOBAIbHY O3HAKy COLia/ibHOI Ta NPaBo-
BOI AepXKaBK, LLO €, M'AKO KaXKy4M, CYMHIBHMM, Ha WO CNYLIHO 3BepTaau
yBary B opuanydHii nitepatypi”

TMM Y4acoM 3a UMMM 3ara/ibHUMKM CyNnepeyiMBUMM, a iHOAI 1 MPOCTO CXO-
NAaCTUYHMMM MipKYBaHHAMM N0O3a yBarok AnLWatoTb Npobaemy, AKka B YKpaiHi
Leflani 3aroCTPHOETLCA M 3arPOXKYE AeprKaBi — pastody maTepianbHy nons-
pU3aLito CycniNbCTBA, HEBNACTUBY CYYACHUM AEMOKPATUYHUM AeprKaBam,
HaBiTb TUM, AKi He iIMeHYOTb cebe coljiaNbHUMK. Y UMX YMOBAX CKEMNTUYHE
CTaB/EHHA [0 iAeaniB i NPUHLUMNIB CoLiaNbHOI AepKaBK Ta il ManbyTHbLOTO,
AKe IHKOMM CMOCTEPIrAEMO TaKOX Cepel, OKPeMMX BITYUIHAHUX MONITUKIB
i HAYKOBLLIB, HABPAA, YX MOXKE PO3PaXOBYBATW Ha MacoBy NIATPMMKY. Ta
HiNbWICTb PO3BUHYTUX KpaiH, BiAIMOBMBLUMCE BiZ, HAAMIPHOTO ONTUMI3MY
040 MarbyTHbOTO COLLiaIbHOT IePXKaBK, XapPaKTePHOro Aas Yacis popmy-
BaHHA i KOHLENL,T, y 3B’A3Ky 3 YCBiIOMAEHHAM Hebe3MeXXHOCTi pecypcis
015 HaZlaHHA Heto coljaNbHMX BMMAAT i JONOMOT, BapTiCTb AKMX MOCTIMHO
3POCTaE, NPOAOBKYIOTb PYXaTMCA LWAAXOM, XO4 MOMIPKOBaHOI, ane couiani-
3auii. 3 ornaay Ha ue, Nnpobaemy rapmoHisauii BiZAHOCMH NPUHLMNY BEPXO-
BEHCTBA NpaBa 3 NPUHLMMNAMM COLLia/IbHOT IEPKABM HE Ti/IbKN HE 3HIMAtOTb
3 NopAAKY AEHHOrO, @ HaBMaKM — BOHa CTaE€ LWe HiNblue akTyanbHO, 0COo-
6/11BO ANA AepKaB, CUTYaLLA B AKUX HAralye YKPaiHCbKY.

KoHctuTyLia YKpaiHu: HayKoBO-NpaKTUYHKUIA KomeHTap. X., K., 2003. C 10.

CkpunHiok O. B. CoujanbHa, npaBoBa AepskaBa B YKpaiHi: npobaemu Teopii i NpakTMKku: moHorpadis. K.,
2000. C. 27.

PiweHHa KoHcTuTyuiHoro Cyay YKpainu Big 25 ciuHa 2012 p. Ne3-pn/2012. KoHcmumyuyitiHuti Cyd
YKpaiHu. PiweHHs, sucHosKu. 2012. KH. 12. K., 2013.

fonosaTuin C. YKpaiHa — «coujanbHa Aep:Kasa: Wo ue?». Mlipaso YkpaiHu. 2014. Ne 7. C. 210—215.
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He Baatoumnch A0 A0OKNaAHOrO aHanisy 3acobis i cnocobis Takoi rapmo-
Hi3aLii (40 HMX aBTOPM MNiAPYYHMKA e NOBEPTATUMYTHCA B HACTYMHUX PO3-
[inax), Haro0CMMO Ha OCHOBHMX Hanpsamax ii 10CATHEeHHS.

Mo-neptie, BM3HaYaAbHe Micle cepen, umx 3acobis i cnocobis Hane-
KUTb NPUHLUMNY NOACBKOI riAHOCTI — OCHOBI BCiX Npas i ceoboa, ntoau-
HM, 30KpemMa I coljiaibHO-eKOHOMIYHMX. Y CTaTTi 22 3aranbHoi AeKknapauii
NpaB NOAMHN 333HAYEHO, LLLO KOXKEH Y/IEH CYCMNi/IbCTBA MA€E MPaBO Ha COLLi-
aNbHe 3abe3neyeHHs i Ha 34iINCHEHHA — 33 4ONOMOrOH HaLLIOHANBbHMX 3Y-
CWAb | MiXXHapO4HOI cniBnpaLi Ta BiANOBIAHO 4,0 YCTPOO | PeCYpPCiB KOXKHOI
[EePHKaBN — KOHOMIYHMX, COLiaIbHUX | KyNbTYPHUX NpaB, HeObXiAHMX ANs
NiATPUMAHHA FiAHOCTI KOXHOIo Ta ANA BiNIbHOMO PO3BUTKY MOro AK 0cobu-
cTocTi. MeTa 3abe3neyeHHs NtOACHKOT FiAHOCTI, AK BUNANBAE 3 Npeamby-
NV, NEXUTb B OCHOBI MiXKHapOAHOro MakTy MPO €KOHOMIYHI, ColianbHi 1
KYNbTYpHI NpaBa 1966 poky Ta HU3KK iHWKUX MiXKHAPOAHO-NPaBOBUX A0-
KYMEHTIB, MPUCBAYEHNX NpaBam NOAMHN. JTIOACbKA MAHICTb € HA BEPLUMHI
LiHHICHOTO NMOpPAAKY, BU3HAYEHOTO KOHCTUTYLIAMM 1 3aKOHaMK Dyab-aKOi
COLiaNbHOT AeprKaBM, OCHOBAHOI Ha BEPXOBEHCTBI Npasa. | ue 3po3ymino,
afke H6e3 3abe3neyeHHA AOCTAaTHLOrO PIBHA MaTepianbHOro Ao6pobyTy
onsa cebe M CBOEI pOAMHU, AKOTO 6 BUCTAYano Ha XapuyBaHHA, O4AT, KUT-
N0, 3000yTTA HanexHoI OCBITU, MeanyHe 06CNyroByBaHHA TOLLO, NOACHKA
MiAHICTb BUABUTBLCA AEKAAPaTMBHOW, @ MPUMHLMAM BEPXOBEHCTBA MpaBa M
NpPaBoBOI AepPKaBHOCTI 34aTHI NepeTBOPUTUCA Ha AOKTPUHANbHY abCcTpak-
Lito, AKA He NpaLoBaTUMe.

[Mo-apyre, meTy couiaNbHOT AepXKaBK, 30KPEMa rapaHTyBaHHA CoLiab-
HO-EKOHOMIYHUX NpPaB, He CAi4 3BOAUTU A0 COLia/IbHOIO 3aXMUCTy — COLLi-
anbHUX Aonomor, cybcuaii, komneHcauin Touwo. Lle xou i BaxauBa, npote
JILLIe YacTUHa po3B’A3aHHA npobnemn. OaHe 3 BU3HAYaIbHUX MiCLLb Y 3a-
H6e3neyeHHi Ha3BaHWX NPaB Mae byTu BiABeAeHe PO3LLIMPEHHIO EKOHOMIY-
HWX cBOBOA MOAMHM, WO LLIIKOM Y3roAXKYETbCA 3 BUMOramMmM BEPXOBEHCTBA
npaBa. AayKe came NpaBo Ha camopeasizaLito B EKOHOMIYHIN chepi — oanH
3 OCHOBHWX HaNpAMIB NiABULIEHHA MaTepianbHOro A06pobyTy HaceneHHs.
Ha »kanb, YKpaiHa NoKku Wo 3a PiBHEM eKOHOMIYHWX cBOOO, AaNeKo no-
334y iHWKX, HaBiTb NOCTPAAAHCLKUX AepKaB. 1A NO3UTUBHUX 3pYLUEHb Y
L chepi NnoTpibHa KapaMHaAbHa 3MiHa aKLEHTIB coLjianbHOT NOMITUKK. AK
CTBEPAKYIOTb EKOHOMICTWU, OCHOBHUMM 1T CKNAAHWUKAMKM MAtOTb CTaTK: PO3-
BMTOK TPYA0BOTO NOTEHLiay, iHTeNIeKTya li3alis npouecis npaLii, 3abesne-
YeHHA rigHWX YMOB i MAHOT ON1aTK NpaLi BCiX NpaLiooymx, NoA0NAHHA Be-
IMYe3HOT AMCNPONOPLi MiXK ONAaTOK NpaLi Pi3HWMX KaTeropii npauiBHMUKIB
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HaBiTb Y BlOAKETHIN cdepi, CTBOPEHHS TiAHUX YMOB XKUTTEAIANbHOCTI ANA
TUX, XTO BXKE UM e He MoKe cebe 3axXMUCTUTH.

Mo-TpeTe, 3a BCi€l BaXXAMBOCTI HabaraTo YiTKiLLOro 3aKOHOAABYOro pe-
ryt0OBaHHA NO3UTUMBHUX 3000B’A3aHb AepKaBM B 3abesneyeHHi couianb-
HO-eKOHOMIYHMX NpPaB, MiABULLEHHA PE3yNbTaTMBHOCTI TaKoi BUMOrM Bep-
XOBEHCTBA MpaBa AK MPUHLMMA NEMTUMHUX OYiKyBaHb, CNi4 MaTX Ha yBasi,
WO peanbHO AIEBMMW COLia/IbHO-EKOHOMIYHI MpaBa MOXYTb CTaTW /MLe
33 YMOBMW MOLIMPEHHA HA HWX IHCTUTYTY CYA0BOrO 3aXMCTy Ta HEYXWUIbHOTO
BMKOHAHHA Cya0BMX pilleHb. be3 Lpboro Byab-AKke coliaNibHO-eKOHOMIYHe
NpPaBo 3aAMWATUMETbCA AeKNapaLiieto abo X y NinwomMy pasi BUABOM Aep-
YKaBHOrO MaTepHaniaMy 1 3anexkatMme BiZ MOXXHOBAAALIB. A Lporo co-
Lia/IbHO-eKOHOMIYHI NpaBa Caif4 AOBECTM 40 TaKOro PiBHA KOHKpeTu3au,i,
AKMI naBas 61 3mory ocobi (iHaAMBIAY) B pa3i NOPYLIEHHA NpaBa 3BepTaTy-
ca [o cyay. Jocsia cyaoBOro 3axmcTy CoLia/IbHO-eKOHOMIYHMX NPaB Ma€
He TiNbKKW EBpPONa, 30Kpema EBPONENCbKNIA cya 3 NpaB AOAMHK, a M iHLWI
HeeBPOMENCbKI KpaiHW.

2.2.3. UmsinisauiiiHi npUHUMNN KOHCTUTYLiNHOIO NpaBa

CyyacHuin cBiT, nonpu robanizauiinHi M iHTerpauinHi npouecH, auua-
€TbCA A0BOJI NONILUMBINI3ALIMHUM. Pi3Hi aBTOPU BMOKPEM/IIOIOTL Bif, N'ATn
[0 BOCbMM (@ iHKOAK 11 Binblue) cydacHUX UmMBinisaLiin. B ocHOBI Takoro pos-
noAainy, Ha BiAMIHY Bif, NonepeaHix iICTOPUYHMX eMOX, IeXKaTb NepeBaxKHoO
He «reorpadis i NpocTip», TOBTO He MPUHLMN KIPYHT — KPOBY», AK MOro
IHKOIM IMEHYIOTb B NiTepaTypi, NPUCBAYEHUI UMBINI3ALLIMHMM AOCAIAMKEH-
HAM, a nepeayciMm KyabTypHa CBOEPIAHICTb XUTTEAIANBHOCTI HAPOAiB, OCO-
OAMBOCTI IXHIX LiHHICHMX OPIEHTNPIB, MEHTA/IbHOCTI TOLLO. [HaKLLIe Kaxkyun,
Ha NepLomy MaaHi B UMBINI3aLUIMHMX Nigxodax NnpuHUMN KyasTypu. OaHe
3 HAMBAXK/IMBILWMX MIiCUb Y Hil HANEXMTb COLiaNbHO-KY/IbTYPHUM YMOBaM
CTaHOBAEHHA, QYHKLLIHOBAHHSA M1 PO3BUTKY NMPABOBMX CUCTEM.

HalvacTile BMOKPEeM/OTb Taki TUMW  UMBINI3aLiA: EBPOMNENCHKY
(eBpoaTnaHTUuHy, abo 3axigHy), NiBAEHHOA3IMCbKY, AanekocxigHy, my-
Cy/IbMaHCbKy (icnamcbKy) Ta apprKaHCbKy. Yacto A0 HUMX godatoTb abo XK
BMOKPEM/IOIOTb AK AOBOJIi aBTOHOMHI TUMU WE: KMTAMCbKY, ANOHCbKY 1 iH-
[yYCbRY UMBinizaui’.

UmsinizauiHuii niaxia aenani 6inblle NowWMpeHUin cepen, KpuTepiis
KAacudikauii npaBoBMx cUcTem. | Lie LiIKOM NPUPOAHO, OCKIIbKKM cCame T1N
LMBiNi3aL|ii 3a3BMYalt 3yMOB/IIOE BiAMNOBIAHI TpaaMLi NpaBa, a 0cOBANBOCTI

CuHxa C. M. OpucnpyaeHums. dunocodpua npasa. KpaTkuit kypc. M., 1996. C. 10.
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NPaBOBOro CBITOMAAY B MEXax LUMX TPpaAMLii BM3HAYatoTb TMN NPaBoBOi
ciM’i’. Lle HeaMBHO, OCKiNbKM OCTaHHI 3a CBOEID Ha3BO YacTo 36iratoTbeA
3 Ha3BO BiAMNOBIAHOI LMBINI3aLIii: MycyibMaHCbKa (iciamcbKa) npaBoBa
cim’saBi BinbmBae 0cobaMBOCTI MyCy/IbMAHCbKOI (icnamcbKkoi) umBinisaui,
JanekocxigHa — AaneKkocxigHol, iHAyCbKa — iHAYCbKOI Towo. MpoTe TaKa
CMHOHIMIYHICTb € He 3aBXAM. Y HeHaMACKpaBille BUABNAETLCA LE B EBPO-
NeNCbKil, TOYHile — eBpOaTAaHTUYHIN, abo 3axiaHil umBinisaLii, ocKinb-
KM BOHa HUWHI yocobtoe He reorpadiyHMi, a AyXOBHO-KYAbTYPONOTIUHWIA
CMUCA, TOBTO BUXOAMUTb Aa/IEKO 33 MEKI EBPOMENCHKOrO KOHTUHEHTY.

3 ypaxyBaHHAM LIMX NonepeaHix 3araibHuxX 3aysar cnif, nigxoauTu Ta-
KO 00 3'ACYBaHHA MPMHUMMIB KOHCTUTYLiMHOrO npasa. Monpu nomiTHy
yHiBEpCcanisaujito HU3KM 3 HUX, UMBINi3aLiiHa cneumdika NPUHLMNIB KOH-
CTUTYLiMHOrO NpaBa 36epiraeTbea i1, 6e3 cymHiBy, 36epiraTMmeTbes Hazani.

HalBMpa3sHille BOHa BUABAAETLCS B MYCY/IbMaHCbKil (icnamcbKin) um-
BiNi3allii, NPO WO B)e YaCTKOBO MLWOCA Mig Yac po3rnaay NUTaHHA Npo
YHiBepcanisauito KOHCTUTYLIOHaNi3MY. TTPUHLUMMU KOHCTUTYLLIMHOrO NpaBa
MYCYZIbMaHCbKMX (icnamcbKiMX) KpaiH yocobtooTb TPaAMLIT icnamMCbKOT Ly-
BiNi3aL,ii iK 0cOB/IMBOro COLLIOKYALTYPHOTO TUMY. Y HUX TICHO NepeniTatoTb-
cs penirinHuin daTanism, pauioHaniam i dopmaniam (noriumsm) apabebKoi
dinocodcebKoi aymKkn™. Came B iXHbOMY MOEAHAHHI — K/KOY [0 PO3YMIHHA
NPUHLUMNIB MYCY/1IbMaHCbKOrO NpaBa 3ara/ioM i NPUHLUMNIB KOHCTUTYLLIMHO-
ro Npasa iCIaMCbKMX KpaiH 30Kpema. IXHil GyHaameHT yTBopioe cneuundiy-
Ha icnamcbKa cucTema LjiHHOCTEN, B iEpapxii AKMX NpPoBiaHEe Micue 3aima-
tOTb PeniriiHi LiHHOCTI, OCKi/IbKM BOHW € OCHOBOIO ic/1amy.

Cepen, UMBINI3aLINHMX MPUHLMMIB KOHCTUTYLiIMHOIO NpaBa iC1aMCbKUX
KpaiH, WO FPYHTYHOTbCA HA LUMX LLIHHOCTAX, BM3HAYa/ibHE 3HAYEeHHA Hane-
XUTb NPUHLUMNAM WapiaTy — 3BOAY TEO/0TMNYHMX HOPMATKBIB, MporosioLle-
HUMX IC1aMOM «BiYHUMM | HE3MIHHMMMY» HacTaHOBamu 6ora — Annaxa. Xou
lwapiat i € HabopoOM 3acaHNUYMX HOPMATUBIB — MPUHLMMIB, yCe X He €
CMHOHIMOM ICTAMCbKOTO NMpaBa, AK BBaXatOTb AeAKi NpaBo3HasLi. [0/108-
HWUM 3aBAAHHAM LIAPIATY € OLIHHIOBAHHA YXUTTEBUX CUTYaALLiM 3 NOrNALY pe-
NirinHoi mopani. BoHn chopmynboBaHi He AK pUAMYHI Npasa 1 0boB’A3-
KW, @ IK MOpasibHi 3000B’A3aHHSA, HEBMKOHAHHA AKMX Nepeabadac penirinHi
CaHKLUii. TEOPETUYHNUM OCMUCIEHHAM 1 OOFPYHTYBAHHAM LMX 3000B’A3aHb
Yy MPaBOBOMY KOHTEKCTi € TaK 3BaHWI Gikx, MeTa AKOro nonsarae B 6esno-

XaputoHosa O. |., XapuToHos €. O. lMopisHANbHe npaBo €Esponu. OCHOBM NOPIBHANLHOIO NPaBO3HaB-
cTBa. EBponeichbKi Tpaauuii: nocibHuk. X.: Opaicei. 2002. C. 68; Xawmatynna bexpys. MopiBHANbHE
NpaBO3HABCTBO: NiAPYYHUK. Opeca: «PeHike», 2009. C. 97.

Xawmatynna bexpys. Ucnamckue Tpaguumm npasa. Oaecca: KOpuanyeckas antepatypa, 2006. C. 21—22.
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cepefHbOMY TIYyMayeHHi NOM0XKeHb KopaHy — CBALLEHHOT KHWUMM icnamy
n CyHHM — 3BOAY XaAMCiB — MepeKasiB Npo KMTTA Npopoka Myxammesa,
MOro NoBeaiHKY, BUMHKM, CTUIb MUCIEHHA TOLLO Ta iXHE MPMUCTOCYBAHHA 40
noTpeb NpaBoBOro }KUTTA cycninbcTea. PikXx — Ue, No cyTi, PUAMYHA Ya-
CTMHa wapiaTy”. Moro HOpMM KOHKPETM3YIOTb MPUHLMAK WapiaTy, Habau-
*KatouM iX 10 KOHKPETHUX HKUTTEBUX 0O6CTaBMH. Came 3 dikxom aeski daxisLi
3 MOPIBHAZILHOMO NPaBO3HaBCTBA OTOTOMKHIOIOTH MYCY/IbMaHCbKe Npaso” .

OCKi/IbKM KOHCTUTYLA — Ue Hacamnepen KOAEKC 3arajibHMX 3acag,
NPUHLUMNIB PeryntoBaHHA BCiX cdhep KUTTEAIANbHOCTI NtoAeN, @ HEe KOH-
KPeTU30BaHWMX NPaBWUa, KOHCTUTYLT MYCYIbMaHCbKMUX KpaiH OonepytoTb He
NOHATTAM «biKX», @ NPUHUMNAMM WapiaTy. BoHW, nonpu TeHAEHLO YHi-
Bepcai3aLii NPUHLMNIB KOHCTUTYLIMHOrO NpaBa, NPOA0BKYOTb 3alMMaTh
YiNbHEe MicLe B KOHCTUTYUiMHOMY peryatoBaHHI CycnifibHMX BiAHOCWH, 30-
Kpema BiAHOCUH B1aZlaptoBaHHA B MYCY/IbMaHCbKMUX KpaiHax.

MPUHUMNK opraHi3auji AepKasu, i opraHiB I iIHCTUTYTIB y LMX KpaiHax,
XO4 i HabyBalOTb HOBUX PUC, 3YMOBJIEHMX NpoLecamm robanisallii, 30BHi
Haragytoum GopMm opraHisaL,ii 4epsKaBHOI BAAAMN B Cy4aCHUX CEKYNSPU30-
BaHMX CBITCbKMX AeprKaBax, NpoTe NiAnopsaAKOBYHOTbCSA icnamy (LuapiaTy).
Lle cTtocyeTbcA, 30Kpema, KOHTPOAKO HApOoAy 3a AANbHICTIO AeprKasu, i
BiANOBIAAbHOCTI Nepen CBOIMWU TPOMaAsHaAMM, MEXaHI3MIB 0DMEKEHHS
BNaAM xanida — rnaBu icN1aMCbKOi epKaBu. Y AeAKUX MYCY/bMaHCbKUX
KpaiHax (0cobaMBO 3 MOHAPXIYHUMUM PEXMMAMM) BUPILLAIbHE 3HAYEHHS B
LUMX NPOLLECaX MA€E TaK 3BaHWM MPUHLMN LLYPU, AKMIA HACNpPaBai 3aMiHIOE
NPUHLUMN 3aranbHWUX BMBOPIB TPAAMLIMHUMM KOHCYAbTALLIAMKW MOHapxa 3
«TIAHVMW TOOBMNY», 00 AKMX HAaNeXKaTb NPeACTaBHUKM BEPXHIX MPOLWapKiB
cycninbcTea. Came BOHM AAKOTb NOpaaM NPaBUTENKD Bif, iIMEHI BCbOrO Cy-
CMiNbCTBA, 3HAYHOK MiPOO BU3HAYaKOUYM MOro BiAHOCKMHN 3 B/laAoto. Tomy
TaKWI BiAYYTHUI BNAMB NPUHLMAIB icnamy (LuapiaTy) Ha GyHKLiMHOMY piB-
Hi Jep»aBHOro MexaHiamy, NpPo WO NLWAOCA Y PO34iai nepLiomy.

CyTTeBi 0COBNMBOCTI NPUTAMaHHI MPUHLMNAM KOHCTUTYLIIMHOMO npasa
TAKOX IHWWX UMBINi3auin. Pi3HATbCA NPUHUMNM NPaBa 3arajioM i KOHCTUTY-
LiMHOro nNpaBa 30KpemMa KpaiH Janekoro Cxoay: Kutato, IHaoHe3ii, Manan-
3ii, ANOHIi TOWO, KYNbTYpPa AKMX HANEXUTb 40 OKpemol JdasnekocxigHoi um-
Binizauii. LLi KpaiHM matoTb CBOT «MPaBOPO3YMIHHEBI» BUTOKM, KOPIHHA AKUX
cArae GiNocoPCbKO-eTUUHMX KOHLEMLIM, WO CKAAAMCA BNPOA0BXK TPMBAIOI
iCTOPIi PO3BUTKY KYAbTYPUM UMX KPaiH, 0c06MBO KynbTypu Kntato. CyTTeBMi

Tam camo. C. 85.
CrokuaiHeH J1. P. MycynbmaHcKoe npaso. Bonpocbl Teopuu 1 npaktrku. M., 1986. C. 79—80.
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BM/IMB Ha MPUHLMMIN KOHCTUTYLLIMHOrO NpaBa MatoTb, 30KPeMa, TPAAMLiAHI
ONA HUX KOoHLEenLii KoHdyLiaHCTBa.

Monpw Te, Lo YMMANOo (YM HaBITb BINbLLICTb, SK LEe €, HANpUKNaa, B Ano-
HiT) NPUHLMNIB KOHCTUTYLLIMHOMO NPaBa peLeninoBaHo i3 KpaiH 3axiaHoi up-
BiNi3aLlii, BOHW 3a CBOIM «HaMOBHEHHAMY» (3MICTOM) CYTTEBO BiAPI3HAOTHCA
BiA, OAHOMMEHHMX MPUHLMMIB KMATEPUHCBKMUX» CUCTEM. Y KOHCTUTYLIMHO-
My MpaBi nepeniyeHmnx KpaiH iX NponycKatoTb KPi3b NPU3MY XapaKTepHMUX
ONa HUX GiNnocodCbKMX KOHLENLUin, 0co6aMBO KOHYLLIAHCTBA, L0 TAKOXK
MO3HAYaETbCA Ha BCiX CPepax KOHCTUTYLiIMHO-MPABOBOrO peryatoBaHHs,
30Kpema Ha BiagHOCKMHax BnadaptoBaHHA. O4HAK, Ha BIAMIHY BiZ MyCyb-
MaHCbKMX KpaiH, BiAlWYKaTWU B TEKCTaX KOHCTUTYUIM KpaiH [danekocxigHoi
LUMBINi3aLLT YMCTO KOHDYLLIAHCHKI MPUHLMAM 1 HOPMM MaiKe HEMOK/MBO.

CBOi 0COHAMBOCTI MatOTb | MPUHLMMM NPaBa 3ara/JIom i KOHCTUTYLLIMHOMO
npaBa 30KPeMa KpaiHW €EBPOATNIAHTUYHOI LUMBINi3aLil. Ha rpyHTI wiel unsi-
nizauji ictopuyHo chopmyBanmca ABi OCHOBHI NPaBOBi CiM’i: pomaHo-rep-
MaHCbKa 1 aHIM0CaKCOHCbKa (aHMo-ameprKaHcbKa), abo cim’a 3arasibHOro
npaga. [JeAki KOMNapaTMBICTU BMOKPEMIOOTL X binblie. Monpy HasBHI
BIAMIHHOCTI MK HMMM, 30KpPEMa B MPUMHLMNAX KOHCTUTYLLIMHOIO npasa,
NpO WO NTUMETbLCA Aasli, BOHU MatOTb CMi/IbHE ICTOPUYHE KOPIHHA — pPUM-
CbKe MpaBo, a TaKOX /NI0TiKy 1 AianekTuky MNnaToHa Ta ApicToTtend. laposba,
>oH bepmaH npo ue nuuwe: «Prmcbke npaBo KOCTMHIaHa Hagano 3axia-
HOEBPOMNENCHKMM HOPUCTAaM OCHOBHY TEPMIHO/OrIIO, TPeLbKa AiaNeKTnka
MnatoHa 1 ApictoTensa 3abesneynna ix MeToaoM, a NOEAHAHHA LMX ABOX
eNleMeHTIB B abCONOTHO iHLWOMY CyCcniIbHOMY KOHTEKCTI NMOPOAMA0 LIOCh
HOBe»', B SIKOMY AeAKi NpaBo3HaBLi BOAYaloTb HaBiTb KOHTYPW MainbyT-
HbOT EAIMHOI EBPOMNENCHKOT NPaBOBOT Cim’i.

Xou CTyniHb peuenuii pPUMCbKOro Npasa B NepeniveHmnx NpaBoBMX Cim’ax
HEeoAHaKOBWN, WO CKAANOCS iICTOPUYHO, DiNbLWICTb MPUHLMMIB PUMCBKOMO
npaBa BifAOMBAETLCA AK Y CiM’'I KOHTMHEHTAIbHOTO, Tak i Cim’i 3aranbHOro
npaBa. Lle nepekoHAMBO NiATBEPANKYE, 30KPEMA, HEOAHOPA30BO 3raay-
BaHWM AOKYMeHT BeHeuilcbkoi Komicii Rule of Law Checklist. Binblictb
NPUHLMNIB — e/IeMeHTIB BEPXOBEHCTBA NPaBa, 3adiKCOBAHMX Y LIbOMY 10-
KYMEHTI, Ma€ CBOE KOPIHHA B PUMCbKOMY MpaBi, i AKi 04HaKOBO BMKOPUCTO-
BYIOTb AK Yy CiM’i 3aranbHOro, TakK i B Cim’i KOHTUHEHTaIbHOro Npaga. [Jdeaki
3 HMX HaBiTb NOAAKOTb Y AOKYMEHTI MOBOK OpPUTiHaNy — NaTUHO. Tomy
HWUHI NPUHUMN BEPXOBEHCTBA Npasa Hacnpasai HabyB yYHIBepcaibHOro 3mi-
CTY, XO4 Y Pi3HMUX LMBINi3aLiax BiH Mae cBOi 0COBMBOCTI.

BepmaH . k. 3anagHan Tpaauuma npaea: anoxa opmuposanua. M., 1994. C. 151.
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2.2.4. MpasocimeiiHi NPUHLUNK KOHCTUTYLIHOTO NpaBa

«MpaBoBa KapTa» Cy4aCHOro CBIiTY A0BOAI pPi3HOOaPBHA 1 OXONOE HN3-
Ky 06’€AHAHUX CXOKMMMU POAMHHUMM PUCAMM HALLOHANbHWUX MPABOBMX
cucTem, AKi 30e6iNbLIOro NPUAHATO IMEHYBATU «NPaBOBMMM Cim amum». MNa-
NiTpa KpuTepiiB IXHbOro BUMOKPEMAEHHA AOBOAI LWIMPOKA: BiA, ocobamBoc-
Tel CTAaHOBAEHHA M eBONIOLLIT NPaBOBOrO MUCAEHHA A0 cneundikn axkepen
npaBga, PUANYHOI TEXHIKM Towo. [lo TakMx KpuTepiis, be3nepeyHo, Hane-
’KaTb TAaKOX OCOBAMBOCTI NPUHUMMIB NPaBa, Ha AKUX FPYHTYHOTbCA BiANO-
BiAHI NpaBoBi ciM'i, 30Kpema MPUMHLMNIB KOHCTUTYLLIMHOTO npasa. BoHu
CYTTEBO BiAPI3HAOTLCA B NPABOBMX CiM’AX, CUHOHIMIYHWUX 3 BiANOBIAHMMM
umBinisauismn. MpoTe HaBiTb Y NPaBOBMUX CiM'AX, WO HanexaTb A0 OAHI-
€l eBpOATNAHTMYHOI (3axigHoi) UMBINI3aLii, NPUHLMNKN KOHCTUTYLLIAHOIO
npaBa MatoTb CYTTEBI BIAMIHHOCTI, KOPIHHA AKMX CNi4 WYKATWU B iICTOPUYHMNX
YMOBaAX iXHbOrO CTaHOB/IEHHA Ta eBONtOL,i. [JO OCHOBHMX NPUHLUMMIB KOH-
CTUTYLLIMHOTO MpaBa POMAHO-TePMaHCbKOI (KOHTMHEHTaNbHOI) NpPaBoBOI
cim’i, AKi 3HaYHOO Mipoto BUPaXKatoTb Ti cneumdiky, HanexaTb:
* MPUHUMN HaNBULLOT LOPUAMYHOI CUIM HOPM KOHCTUTYLI, AKi € cep-
LLEEBMHOO MPABOBUX CUCTEM, L0 HaNeXaTb A0 L€l cim’i;
* MPUHLMN NPIOPUTETY 3aKOHY HaZ iHWKMMW [AXepenamu npaBa —
[LOKTPUHOLO, CYA0BUM NPELLEAEHTOM, 3BUYAEM;
® MPUHLMN YITKOT iEPAPXIYHOCTI HOPMATUBHMX AKTIB, WO YTBOPIOKOTL i
cucTemy;
* MpUMHUMN Cnelianizalii B CyA0BIA CUCTEMI, AKA TAKOXK YacTO CNpUYmn-
HIOE MONICUCTEMHICTb CYLOBMX CUCTEM.

Cneundika NPUHLMNIB KOHCTUTYLLIMHOIO Npasa KOHTMHEHTaAbHOT Npa-
BOBOI CiM’T BUABNAETLCA TAKOXK B iCTOPUYHO 3YMOBJIEHIM CUCTEMI NPUHLMN-
MNiB 3aKOHOA,ABYOT0 NPOLLECY, MPUHLMMIB CYAOBOIO KOHTPOJIIO 32 KOHCTUTY-
LiMHICTIO 3aKOHIB M iHWWX HOPMATUBHUX aKTiB TOLLO, NMPO O AOKNaAHIlWe
NTUMETBCA B HACTYMHWUX PO3AiNax.

AHTIIOCAaKCOHCbKa NpaBoBa ciM’sa, abo cim’st 3arasibHOro NpPaga, Xou i rPyH-
TYETbCA Ha CMNiJIbHUX 3 POMAHO-TEPMaHCbKOO MPaBOBOK CIM'ELD LIMBINI3aLL|il-
HO-MNPaBOBMX 3acaax, NPOTE 3@ HU3KOK BAACTUBMX i1 MPUHLMNIB BiAPI3SHAETHCA
BiA, Hei. Li BigMIHHOCTI NOWMPIOIOTLCSA M Ha MPUHLMMM KOHCTUTYLIMHOTO NpaBga.
AK i cneumdika NPUHUMMIB KOHCTUTYLIMHOIO NpaBa CiM’i KOHTUHEHTAIbHOIO
npasa, ix 0cobAMBOCTI B CiM'i 3araibHOro NpaBa 3ymMoB/ieHi cneupndiko iXHbO-
rO CTaHOBAEHHSA. Y BennkobpuTaHii i iHWKX KpaiHax, NpaBoBi CUCTEMM SKMX
HanexaTb A0 L€l NpaBoBoi Cim’i, NPoBiAHE 3HAYeHHA B IXHbOMY CTaHOB/IEHHI
Hanexano M NPOAOBIKYE HANEKATU IOPUANYHIN, NepeayCiM CyaA0BIN NPaKTUL.
Came judge-made law — cyaaiBcbke NpaBo BU3HA4Yae 0COHBAMBOCTI NPUHLM-
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niB Ujel NnpaBoBOI cim’i. Ha BigMiHY Bia, NPUHLMNIB KOHCTUTYLLIMHOrO NpaBa
KOHTUHEHTaIbHOT NPaBOBOI CiM’i, AIKi 3@ BCIE BAXK/IMBOCTI CyA0BOT NPaKTUKN B
iXHbOMY GOPMYBaHHI 1 neranisauji (HagaHHi im topUANMYHOI cnan) 3ae6inbluoro
3aKpinieHi B KOHCTUTYLAX Ta iHLLIMX aKTaxX KOHCTUTYLMHOIO 3MICTY, MPUHLMMNN
KOHCTUTYLiMHOrO Npasa CiM’i 3araibHOro Npasa He Ti/IbKM «BUPOCTAlOTbY 3
CyA0BOI NPAKTUKM, a 1 3a3BMYaN ICHYIOTb CaMe B Hill.

Mpryomy He Tak Yepes BiACYTHICTb y BennkobpuTaHii «nmMcaHoi» KOHCTK-
TyLii, AK Yepes Te, LIO NPaBOBI CUCTEMM, AKi HaNeXaTb A0 CiM’i 3araibHOro
npaBa, NobyanoBaHi 3a NPUHLUMNOM stare decisis, Aknii y Nnepeknasi yKpaiHCbKoo
MOBOIO 03HAYaE «AOTPUMAHHA TOro, Wo Hyno BXe BUpilLeHO». BianosiaHo
[0 HbOTO CyAAj MatoTb MOBaXKaTW Npasmaa, CGOPMyNbOBaHI B NonepesHix
OCTaTOYHMX CYyOBUX PilEHHAX — NpeLefeHTax, AKLO GaKTW i iHWi NpaBoBi
acneKTM CNpasw, WO PO3MAAAI0Tb, € CXOKMMM (aHaNOTMHUMM) 0 HMX . | Xou
npeueaeHTHe NPaBo Nif BNMBOM iHTErpaLiMHNX NPOLIECIB, WO BiAOYBaOTLCS
B €BponNi (HaBiTb NONPM NEBHI KPM30BI ABMULLA B HWX, AKi CNOCTEPIrAEMO HUHI),
MOCTYNOBO 33aBOMOBYE MPUXUABHUKIB TAKOX Y KOHTMHEHTabHI NPaBOBIl
cim’i, cneumdika aHMOCAaKCOHCbKOrO NpeLeaeHTHOro npasa 306epiraeTbes.
[ns HbOro xapakTepHa 0cobmBa NpPaBoBa Ky/bTypa i cneundidHi nprHLMNK,
AKI HABPAZ UM 3MOXKYTb BYTU BMOHTOBAHI B CiM't0 KOHTUHEHTA/IbHOTO NpPaBa
HaBIiTb Y MOPIBHAHO BiAAANEHIN ICTOPUYHIN NepCneKTUBI.

Tak, PopmMyBaHHSA 1 3aCTOCYBaHHA NpeLeaeHTiB Y Cim’i 3arasibHOro npasa
OPIEHTYETLCA HA A,OBONI PO3BUMHEHY MPOLLEAYPY CYA0BOro PO3riALy CNpas, Wo,
CBOEO YEPTroto, 3yMOB/IOE CBOEPIAHICTb MPMHLMMIB NPOLIECYaIbHOMo NpaBa (3
OrnA4y Ha LLe, aHII0CAKCOHCbKE NPaBO iIHKOM IMEHYOTb MPaBOM MpoLLecyanic-
TiB). OQHWM i3 HaCNiAKIB rany3eBoi HeaMdbepeHLjinoBaHOCTI Npasa (TobTo BiA-
CYTHOCTI MOro noAjny Ha BiAnoBiAHI ranysi, AK, HANPUKNAZ, Y KOHTUHEHTa/IbHIN
NpaBoBiit ciMm’i) cTana cneumndika Nobya0BM CyA0BOI CUCTEMM, SIKA, Ha BiAMIHY
Bi/l CiM'T KOHTMHEHTA/IbHOIO MPaBa, PYHTYETLCA HE Ha MPUHLMNI cneujanisauyi,
a Ha NPMHUMNI TaK 3BaHOI YHiGiKoBaHOT topncamKLji. CBOEPIAHUMM € MPUHLIMMK
BIAHOCUH MiXK NpeLefeHTHUM i CTaTyTHMM NPaBOM, 30Kpema 3aKoHaMK, Lo
YXBaJIOE NapaaMeHT. Xoda TpaaMLUiMHO Le 3 YaciB Bennkoi xapTii BosbHOCTEM
cucTema Bnagun y Benmkobputanii nobyaoBaHa Ha NPUHLMNI 3aKOHOAaBYOro
cyBepeHiTeTy napnamenTy (the legal sovereignty of Parliament), ueit npuH-
UMn He nepenbadae yxBaneHHsA NapiamMeHTOM NpPaBOBMX aKTiB (3aKOHIB), AKi
MatOTb BULLY FOPUONYHY CUY B CUCTEMI AXKepes NPaBa, OCKINIbKK AiANbHICTb
CaMoro nap/aameHTy NianopsaAKOBaHa NPUHUMMNY BEPXOBEHCTBA NPaBa, AKUIN
He 3BOAMTbCA 1,0 BEPXOBEHCTBA 3aKOHY. Ta 1 cam cyBepeHiTeT (abo BepxoBeH-

[Ous: Lesuyk C. CynoBa NpaBoOTBOPYICTb: CBITOBUIA A0OCBIA | nepcnekTnam B YKpaiHi. K.: Pedepart, 2007.
C. 337,372.
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CTBO) NAap/JIaMeHTY 3 YaCOM eBOOLLiOHYBAB, 30KpeMa Mif, BNAMBOM NPUHLLMMY
po3nosjiny Bnaau.

Csoto cneumdiky MatoTb, AKLLO MOPIBHATY 3 TPUHLMNAMM KOHTUHEHTaNb-
HOI NPaBOBOI CiM’i, TAKOXK NPUHLMMN CYA0BOTO KOHCTUTYLIMHOTO KOHTPOJTHO
M AeAki iHWI NPUHUMNM KOHCTUTYLiMHOrO npaBa cim’i 3arafibHOro npasa,
NpO WO AOKNAAHILIE ATUMETBCA MiZ Yac PO3MNALY iHWWX TEM NiAPYYHMKA.

[MpasoBa cuctema CLUA xo4 i HanexuTb, AK i NpaBoBa cuctema Benumko-
OpuTaHiIi, 10 aHI/TOCAaKCOHCLKOI NPaBOBOI CiM’i, NMPOTE Ma€E NeBHI BiAMIHHI
Bia BPUTAHCLKOI CUCTEMW PUCK, WO 4310 NiacTasy baraTbom KomnapaTu-
BiCTaM BMOKPeMtoBaTK ii B MOPIBHAHO aBTOHOMHY nigcucTemy cim’i 3a-
rafIbHOro NpPaBa, a KOHCTUTYLiIOHANICTaM — pPO3MAAaTV aMepPUKaHCbKIIM
KOHCTUTYLiOHaNi3aM AK 0cobaMBMIA MOro pisHoBUA (Modenb). Hacnpasai
NPUHLMAN KOHCTUTYLiMHOro npasa CLLUA matoTb cyTTEBI 0COBMBOCTI, AKLLO
NOPIBHATM 3 NMPUHUMNAMM KOHCTUTYLIMHOTO NpaBa BenukobputaHii. o
HWX 30KPEMa HaNexaTb:

e nposiaHe cTaHoBMLIE B NpaBoBil cuctemi KoHcTuTyuil CLUA ak ean-

HOTo KoAM$IKOBAHOro aKTa;

e ocobnmBa poab BepxosHoro cyay CLUA B TaymauyeHHi KOHCTUTYLT;

* CBOEPIAHICTb CUCTEMM NpeLeAeHTHOrO NpaBsa y 38’A3Ky 3 deaepanb-
HUM aepaBHMM ycTpoem CLUA Ta HaaBHICTIO, BiANOBIAHO, 3arab-
HUX NPUHUMNIB KOHCTUTYUiMHOrO npasa deaepauji Ta NPUHUMNIB
KOHCTUTYLIMHOTO Npaga LWTaTiB ToLW0.

MNeBHa CBOEPIAHICTb B/IACTMBA NMPUHLMNAM KOHCTUTYLIMHOro npaea IH-
Aii. IHAyCbKy NPaBOBY CUCTEMY YaCTO PO3MIAAAI0TL AK YHIKaNbHY, 61U3bKY
3a CBOIMM 03HaKamM Z10 OKpemMoi NpaBoBoi cim’i.

Monpu Te, Wo B iHAINCBKIM KOHCTUTYLIT 1950 poKy nepeBakHO BiA0bpa-
YEeHi NPUHUMNU KOHCTUTYLLIOHAI3MY, XapaKTepHi EBPONENCbKUM KpaiHam,
Ayaniam UMX NPUHLMNIB | NPUHLUMMNIB TPAAMLIMHOTO iHAYCbKOro Npaga, oc-
HOBY AKOIO CTAHOBMTb NPaBO OOLWMH, LLLO CMOBIAYIOTb iHAYI3M, BiAYYyBaOTb
i 40Ci. 13 CyTHOCTI iHAYi3My BMMNAMBAE OAMH 3 BM3HAYaNbHMX MPUHLMNIB
iHAYCbKOro npaa — NPUHLMN MOro NnepcoHanbHoi Aji, TO6To nowmnpeHHn
TiNbKM Ha iHAyciB — 0cCib, WO CnoBiayoTb iHAYI3M, HE3aNeXKHO Big micusa
NPOXMBAHHA, TPOMAAAHCTBA YW HABITb ETHIYHOIO MOXOAXKEHHA. TOMYy PO3-
Pi3HEHHA NPUHLMMNIB KOHCTUTYLIMHOIO Npasa IHAIT AK AepXKaBn M NPUHLN-
niB BNacHe iHAyCbKOro NpaBa Ma€e BMPaXKEHILLIMA 3MICT, HABITb AKLLO NOpPIB-
HATW 3 ICTaMCbKMM AiepKaBamu.

[HWKM cneupudiYHNUM 415 iHAYCbKOro Npasa NPUHLMNOM € MPUHLMN MOoro
KacToBoi Nobyaosu, TO6TO perytoBaHHA BiAHOCUH 3 ypaxyBaHHAM HaeKHOCTI
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ocobu Ao TiE UM iHLWOI cycniNbHOT CNiIBHOTK (iICTOPMYHO iX NOAJNAIOTL Ha YO-
TUPW BEAIWKI rpynun), MicLie AKMX y CKNAZAHIM coLianbHil iepapxii obymosneHe
BiANOBIAHMMM TPAAMUIAMM 1 BUPAXKEHOIO KAaCTOBOK CaMOCBIAOMICTHO. XOu
KOHCTUTYLEL IHAIT BCI HOPMM, 3TIAHO 3 AKMMM HAIEXKHICTb 40 KaCTK CIpUYm-
HANA BIANOBIAHI tOPUANYHI HACAIAKM ANA IXHIX YN1EHIB, CKACOBAHO, NPUHLMMN
KacTOBOrO MiAXo/y BiJ4yBatoTbCA NEBHOK MipOtO HaBITh y cdepi BNaaaptoBaHHs
(HanpuKnaa AOCTYNY A0 AEPHKABHOI CAYXKOM), HE KaxKydn BXKe NPo AesKi iHLLi
chepu KUTTEAIANBHOCTI, 30Kpema CimelnHoro npaea, Ae BOHW, 0cob61MBO B
CiNIbCbKIM MICLEBOCTI, NPOAOBXYIOTh 4iATH .

CBoi BNacHi, cneundivyHi NpUHUMNM NpaBa, AKi NPAMO Y1 ONOCEPeaKO-
BAHO BM/IMBAOTb HA MPUHUMMNM KOHCTUTYLIMHOMO NpaBa, NpUTamMaHHi Ta-
KO iHLWWM NPaBOBUM CiM’AM.

2.2.5. HauioHanbHi NPUHLUNK KOHCTUTYLiIHOrO NpaBa

[Monpu Te, WO AyMKa NPO HAABHICTb 3ara/ibHNUX NPUHLNMIB KOHCTUTY-
LiMHOrO npaBa, NPUTAaMaHHUX KOHCTUTYLLIMHOMY MpPaBy KOMHOI KpaiHu,
[0BO/ MOLWMPEHA, a Y BITYM3HAHIN KOHCTUTYLLIOHANICTULL HaBiTb NaHiBHa,
NOLUYK MPUHLUMUMNIB KOHCTUTYLIMHOTO NpaBa, cneundiuyHnx aas KOXHOI OK-
PeMOoi KpaiHK, € UM He HaNCKNaAHIWMM 3aBAaHHAM. 3HANTW TaKi NPUHLMNN
[ONR KOHCTUTYLIMHOTO npasa YKpaiHu, SK i ANs iHWKX KpaiH, A0BO/I BaXKKO,
AKLLO HEe CKasaTu binblle — MaliyKe HEMOKJ/IMBO.

3 ornaay Ha ue, AYMKK, AKi iHKOIM TPANAATLCA Y BITYM3HAHIN niTepa-
Typi, Npo NoTpeby aKTMBI3yBaTM MOLIYKM BAACHMX KCAMODYTHIX» LINAXIB
KOHCTUTYLIMHOrO PO3BUTKY Ha MiAcTaBi BigobpaskeHUx y KoHcTuTyuji Ha-
LiOHANbHMNX ICTOPUYHMX TPAAMLIN | 3BMYAIB, MCUXOMOTIYHUX BIACTUBOCTEN
XapaKTepy YKPaiHCbKOI HaL,l TOWLO, HaBPAL Y1 MOXKYTb OyTM peani3oBaHi.
HagmipHe 30cepeayKeHHA yBaruM Ha TakMX MOLIyKax B YMOBaxX Cy4aCHOro
rnobanizoBaHOro cBiTy (3a BCi€i HEOAHO3HAYHOCTI NMPOLECIB, WO B HbOMY
BiAOyBatoTbcA) He3 OpieHTyBaHHA Ha MiXKHaApPOAHWI [40CBiA, 3arasbHO-
JOACBKI Ta €BpONencbKi UMBINi3aLUiMHi LIHHOCTI M HaabaHHA B PO3BUTKY
KOHCTUTYLiOHaNi3My Ta MOro MNPUHLMMIB MOXE CMNPUYUMHUTA Yeprosui
NPaBOBMI i3015LIOHI3M, AKMIA NPaBOBa cUCTeMa YKPaiHM, @ pa3om 3 Heto i
KOHCTUTYLiMHE NpaBo, yxKe Npoxoanaun, nepebyBatoym B CKAA4j KONMLLHbOI
couianicTMyHoi NpaBoBoi cim’i.

Lle 30BCiM He 03Ha4ag, WO 3MICT BINbLIOCTI YHIBEPCANbHUX, LMBINI3a-
LiMHMX Ta NPaBOCIMEMHUX NPUHLMMIB KOHCTUTYLLIMHOIO NpaBa B Pi3HMX

Nyk’aHoB [. PeniriiiHi npaBoBi cuctemu B cydacHomy CBiTi: moHorpadisa. Xapkis: «Mpaso», 2015.
C.173—176.
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KpaiHax, 30Kkpema B YKpaiHi, He Mae NeBHMX, YaCOM CyTTEBUX, 0COBNMBOC-
Teln, 3yMOBNEHNX CBOEPIAHICTIO NONITMYHOrO, MOPabHOrO, PeniritHoro i
HWOro cepefoBuLLa, B AKOMY BOHM GYHKLiIOIOTb. fIK | HEe YHEMOXKINBIOE
bopmyntoBaHHA B KOHCTUTYLT YKpaATHM OKPEMMX NONOMKEHDb (OKpiM npeam-
6ynun), aki 6 YiTKiWe nepeaasBany HalioHaNbHY cneundiky.

YTimM, TYT BaKAMBO A0TPUMYBATUCA BanaHcy, 3BaXkatoum Ha Te, WO Ni-
HbepanbHa TpaaMLia, NOB’A3aHa 3 OCHOBHUMM LLIHHOCTAMM nibepaniamy —
JIOACBKOK TiAHICTIO, HeBiAYYyKyBaHMMM NpaBamu 1 cesobodamm ocobu-
CTOCTI, B YKpaiHi, 3 ornasly Ha HU3KY iCTOPUYHMX 06CTaBUH, Byna NOMITHO
cnablla NpoTK HaljioHanbHOT TpaaMLii — OoABIYHOrO NpParHeHHs CTBOPUTH
HalioHaNbHYy AeprKaBy, AONOBHEHa Mi3Hiwe (ocobanBo B nepioa Hauio-
Ha/IbHO-BM3BObHMX 3MaraHb 1917—1921 pokis) couianicTUyHoO ineono-
ri€to, AKa BUABMAACA JOCUTb CTIMKOM | AAETLCA B3HAKM AOCI.

Monpwu Te, WO BiAWYKATU NPUHLMNM KOHCTUTYLIMHOrO npasa, npuTa-
MaHHI nLe OKPEMIN KpaiHi, MalKe HEMOXKIMBO, TUMNOBI NPUHLUMMN KOH-
CTUTYLLIMHOrO NpaBa, XapaKTepHi A1 HU3KKM KpaiH, NPaBOBi CUCTEMM AKX
Ha/JiexkaTb [0 TOro K He 40 OAHIEl NPaBOBOI CiMi, y CBITI iCHYIOTb. 10 TaKmXx
KOHCTUTYLMHUX NPUHLUMMIB HafexXaTb, HanpuKkaaa, NPUHLMNI amnapo (ic-
MaHCbKOK amparo — 3axucT, 4oNoMora) — 0cobMBOiI NpoLLeaypu 3aXMCTy
NIOAVHW Bif, Ai OpraHiB AepKaBHOI BNaAM, LLO MOPYLYOT ii KOHCTUTYLAHI
npasa. AMnapo € B IcnaHii Ta HM3L KpaiH /laTMHCbKOi AMepuKn, 3aebinbLio-
rO KOIMLLHIX ICMAaHCbKMX KOMOHIAX. 32 AeAKMMM 03HAKaMKM aMNapo Haraaye
NowMpeHnin y baraTbox €BPOMENCbKMX KpaiHax iHCTUTYT KOHCTUTYLiMHOI
CKapru, AKMM HewoaaBHO 3anpoBaanaAn M B YKpaiHi TaKoX. 3axMcT npas
NIOAMHM 33 NpoLeaypoto amnapo noasrae B 3abesneyeHHi NoOpyLIeHOro
npaBga, Moro BiAHOBAEHHA B TOMY CTaHi, AKMM BOHO Oy/10 10 NOPYLIEHHSA.

Y KOHCTUTYLLIMHOMY MpaBi HM3KM KpaiH € MPUHLMM TaK 3BaHOro «xabeac
nata» (nat. Habeas data) — ofMH 3 HOBMX IHCTPYMEHTIB 3aXMCTy 0COOU-
CTUX Npas i cBoboa; NpaBo byAb-AKOro rpomaaaHmnHa (abo HaBiTb Oyab-AKol
MHOONHN) BUMAraTh B CyA0BOMY MOPAAKY O3HaMOMAEHHS 3 Byab-AKMMM Aa-
HUMM, LLLO CTOCYIOTLCA MOro 0cobu, HesanexXHo Bif TOro, B AKMX apxiBax Ym
yCTaHoBax ix 36epiratoTb, 30Kpema i apxiBn ciy»Kb aepaBHOI be3neku.

O4yeBMAHO, MOXKHA 3HANTU I AeAKi iHLLI 0COBAMBOCTI MPUHLMMIB KOHCTUTY-
LiMHOrO NpaBa OKPEMMX MPABOBMX CUCTEM. [1pOTE BOHM He € BU3HAYabHUMM
JN1A PO3BUTKY KOHCTUTYLLIHOMO Npasa B cy4acHOMy CBiTi. Mloro TeHaeHLjieto Bce
X € YHiBepcanisaLia NpuHUMNIB, WO He 3anepedye 0COBAMBOCTEN KOHCTUTY-
LiMHO-NPaBOBOroO Pery/toBaHHs B Pi3HMX KpaiHax i He BeAe A0 Moro yHidpKalLlji.
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Pozaia 3.
KoHCTHTYyLIHHE MpaBo H NpaBa (MIOAHHH

3.1. lIpaBa AIOAHHH AK NEePIIOAIKEPEnO H
BH3Ha4YaabHa WiHHICTb KOHCTHTYUiHHOIO Nnpasa

3.1.1. MMoHATTA NpaB NIOAMNHU: OCHOBHI Niaxoaun

MpaBa NOANHM HUHI € CNIIBHUM i4eanoM yCiX KpaTH i HapoA4is, AKi crno-
BiAylOTb ifei cnpaBeasnBOCTi, cBOOOAM M AeMOKpaTii, Ta, K 3a3Ha4YeHo B
nonepeaHix po3ainax uboro nigpyyHuKa, € KHOPMATUBHUM MIPUIOM, LLLO
CTA€E YHIBEPCa/IbHOK Ta 3ara/ibHOMNOACLKO LiHHICTIO». | e Li/IKOM 3aKo-
HOMIPHO. AZlXKe 33 ONOMOTOK CBOIX NPaB NOAMHA A0JYHAETLCA 4O MaTe-
pianbHKX | AyX0BHUX B1ar cycninbCTBa, A0 IHCTUTYTIB BAaAN, A0 peanisalii
PI3HOMAHITHMX BAACHWX i CyCniNbHMX iHTepeciB. Bia piBHA 3abe3neyeHHs
NpaB 3aneXuTb CTyMiHb JAOCKOHA/MIOCTi CamMoi NtoAMHU AK ocobucTocTi, Ti
KUTTA N 310POB’A, HELOTOPKAHICTb Ta be3neKka. Tomy HEBMMNAAKOBO NpaBa
JNOANHW HEeBIAAINbHI Bif, PO3BUTKY KOHCTUTYLLIOHANI3MY 1 IaBHO CTa/iv BU-
3HaYa/IbHOM YaCTMHOK CYYaCHWMX KOHCTUTYLIM i, BiANOBIAHO, CTAHOBAATb
A0PO0 KOHCTUTYLIMHOTO Npasa.

Monpu ue, y 3aranbHilt Teopii NpaBa M KOHCTUTYLIMHOMY Npasi 3Han-
[eTbCA He Tak 6araTo NOHATb, AKi 6 Mann CKiNbKM Pi3HONIAHOBUX iHTEPMpe-
Tauin i NOPOAXKYBANM CKIIbKN AUCKYCIN, AK NOHATTA Npas AtoanHu. Cepes,
HUX NMUTAHHA NPO NPMPOAY NPaB NOANHM; NPO Te, AKI CMiNbHI PUCK MAtOTb
MaTW pi3Hi NpaBa Ans Toro, Wob Ha3mBaTUCA NpPaBammM HOAMHKU; NPO iXHi
B3aEMO03B’A3KM 3 dyHAAMEHTaIbHUMM, OCHOBHMMM MpaBamm; Npo CMiBBiA-
HOLLEHHA MiX MPUPOAHNUMM, HEBIAUYKYBAHMMM 1 HABYTUMM, 3BUYANHUMM
npaBamu, iHAMBIAYaNbHUMM N KONEKTUBHMMM NpaBamm, NpaBaMm A0ANHN
Ta il 0608’A3KaMuK TOLLO .

Lle cBia4YMTb NPO HaA3BMYANHY CKNAAHICTb | BaraToBMMIpHICTb Npas to-
OVHU, AKA 3YMOBJ/IEHA AK CAaMUM iXHIM reHe3ncoMm i CynepeynmBolo eso-
NOLiEt0, 0COBAMBOCTAMM ICTOPUYHUX TPAAMULIN | KYAbTYP PiSHUX HAPOAIB,
TaK i BUKAMKaMU, MOPOAKEHNUMM Cy4aCHMMM robanizauinHMmmM npoueca-
MM Ta IHWWMM YMHHUKaMK (a0 YKpaiHKW, 30Kpema, noB’a3aHumx i3 po3s’s-
3yBaHHAM MPOTU Hei «ribpuaHOI» BiMHK, WO CNpUYMHMAE Npobaemn 3a-
He3neyeHHs NpaB BHYTPILWHbO NEPEMileHUX OCib, 3MYLWEeHNX 3aNULLINTH

.

dinocoodis npas noamHu / 3a pea,. LtedpaHa locenata ta [leopra J/lomaHHa. 2-re BuaaHHs. K.: Hika-LleHTp,
2012. C. 7 i HacT.
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CBOE MOCTIHE MicLLe MPOXKMBAHHA; 3axMCTy iHGOpPMaLLIMHOrO NpocTopy
M YMMAN0 IHLIMX).

[MOYHIMO 3 BM3HAYANbHOIO ANA PO3YMIHHA NPAB JOANHU NUTAHHA —
NpOo IXHIO NPUPOAY.

Y niTepatypi € 6e3niy niaxoais A0 iHTepnpeTaLii Nnpupoan npas A0aN-
HW, 30Kpema eTUYHUN, NCUXONOTIYHMIA, pPenirininii Towo. BianosigHo oo
emuy4Ho2o niaxoay nig npaBamu AOAMHU PO3YMIitOTb GOPMY iCHYBaHHSA,
cnoci6 BMABY NPUHLMMIB i NPUMNNCIB MOpani; 3riiHO 3 cuxono02iYHUM nia-
XO4OM MNpasa JIDAUHN — Le NeBHi yABAEHHA NOAMHWK, TI NOrNALN NPO Ha-
JIEXKHICTb i1 NeBHMX 61ar; NPUXNUAbHUKN pesieiliHo2o niaxoay po3rnaaaoTb
npaBa /HOAMHN AK TaKi, WO BM3HA4YeHi 1 HadaHi toanHi borom Touwlo.

MpoTe HannowmnpeHilWi ABa, NPOTUIENKHI 32 CBOEID CYTHICTHO, Niaxoam —
NPUPOAHO-NPABOBUI | MO3UTUBICTCHKUIA. [PUXUABHUKK MPUPOOHO-NPABO-
8020 MiAxoAy BBaXKatOTb, WO Mpasa /HOAMHM HanexaTtb i Big npupoan,
BOHW € HeBiAYY»KYBaHi, HEBIAAINbHI Big, HET, NOAUHY HEe MOXKHa No36aBu-
TV Tl NpaB, OCKiNIbKM BOHW CTAHOBAATb €/1eMEHTAPHI NepeaymoBu riaHO-
ro JH0ACbKOro iCHyBaHHA. 3a Mo3umusicmcbKo20 nigxody TBOPLLEM MpaB
NOAMHW € AeprKaBa. [paBa NOANHU — e AnLe Ti MOX/UBOCTI NHOANHN,
AKi Hagae in gepykaBa, Yyepes iXHE 3aKPINIeHHsA B AKepenax Nno3nTUBHOIO
npasa. Ui niogxoam sBnavBatoTh i Ha GOpPMyNtOBAHHA BiANOBIAHUX KOHCTU-
TYLIMHUX NOJIOXEHb WOA0 Npas JtoAnHK. [poTe biNblicTb CXMIAETLCA 40
TOro, WO npasa JAt0AMHM 3yMOB/IEHI BCIM CNEKTPOM NPUPOAHMX | coliab-
HUX YNHHWKIB, TOMY 3HAaXO4ATb CBOE BMPAXKeHHA B MOpaJi, iAeonorii, peni-
rif, npasi, ncuxosorii Atoaen, y iXHboMy CBITOMAAj 3ara/iom. 3 ornaay Ha uge,
y dinocodcbKo-NpaBoBili NiTepaTypi OCHOBHUM NPUHLMMA OOIPYHTYBAHHSA
npas NOANHM BUABNAETLCA B TOMY, WO «/1t0AMHA, WOO 3a1MWwaTncs Jtoam-
HOIO, MOBMHHA MaTK NPaBo» .

laea npas NtoaAMHW Mae BaraToBiKOBY icTOPItO, i BUTOKM CAratoTb AaB-
HborpeLbKoi dinocodii, npoTe TinbKkK nicna Apyroi cBiTOBOI BiliHWM HapoAM
CBiTY 06’eaHanM cBOi 3ycana, Wob BM3HAUMTK, AKi XK NpaBa € dyHAaMeH-
TaNbHUMM, HanexaTb yciM NtoaaM i NOTpebytoTb CTBOPEHHA ePeKTUBHMX
MeXaHi3MiB rapaHTyBaHHA iXHbOI peani3alii Ta 3aXmcTy.

MpaBa NOAMHM B 3ara/IbHOMY 3HaYeHHI — Le HM3Ka bnar, aKi € cyTTEBU-
MM 1 NOTPIGHUMK ANs 3a6e3neyeHHA HOPMabHMUX YMOB HMUTTEAIANbHOCTI
MoAMHW. [10 TOro K 34aTHICTb IOAMHMN KOPUCTYBATMCA CBOIMM NpaBamMM 3a-

Makcumos C. |. @inocodcbkuit 3micT i 06rpyHTYBaHHA Npas AtoauHu. @inocogis npasa: nigpyy. onsa
CTyA. OpUA. BUL. HaBy. 3akA. / O. . QaHunbsaH, O. M. A3bo6aHsb, C. |. Makcumos Ta iH. / 3a pea. a-pa
dinoc. Hayk, npoo. O. I JaHunbaHa. Xapkis: Mpaso, 2009. C. 152.
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NEeXNTb BifL iHWMX NtOAEN, AKI NOBUHHI NOBaKaTu i Npasa. BianosigHo nto-
[OMHa peanisye CBOI NpaBa 3 ypaxyBaHHAM NpaB 1 iHTepeciB iHWWX A04el,
O HaKMaaae Ha Hei 060B’A3KM 1 BiANOBIAANbHICTL Nepes iHWWUMK Ntoab-
MW Ta CyCNiAbCTBOM 3arasiom. OgHaK, 3BaxKatoum Ha Te, WO Noam Biapi3HA-
tOTbCA 3a PiBHEM CBIAOMOCTI, 30KpeMa MOPaAbHOCTI, YCBIAOMAEHHA CTyne-
HA BiANOBIAANbHOCTI 3@ CBOI BUMHKM, 0OOB’'A30K BM3HAYMTM TaKi NpaBmaa
M YXBaZNTK TaKi 3aKOHW, AKi 6 cnpusaan peanisauii Nt0AMHOIO CBOIX Npas,
CTBOPIOBANM KOMGDOPTHI YMOBH il XKUTTA, MOEAHYIOUMN IHTEPECK BCIX YNEHIB
CyCniNbCTBa, NOKNAAAIOTb Ha AeprKasy. [epxKasa 3a LONOMOrot NpasoBuxX
HOPM NOBWMHHa 3abe3nedyBaTh Y3roAKeHHA iHTePeciB KOHKPETHOT NOAMHM
3 iHTepecamu iHWWX Nto4en Ta CycniNibCTBa 3aranom. J/liogmHa Ta ii npasa
O[IHOYACHO € I 3araZbHOLMBINI3AUIMHOIO LIHHICTIO Ta Neploa)Xepenom
npasa, af)Ke MOro CTBOPIOE NtoaMHa (B pi3HMX Ti cTaTycax) Ta 3apaam nto-
OMHN — 3ab6e3nedyeHHs TiaHWUX YMOB i KUTTA. AK HAronoLWyBaB Yy LibOMy
3B'A3KYy OAMH 3 aBTOPIB AOKTPWMHM BEPXOBEHCTBA MPaBa M Cy4aCHOro KOH-
cTuTyUioHaniamy AnbbepT [alici, BUXiaHe AxKepeno npaBa He B KOHCTUTYLT
Ta 3aKOHax, a B /IOACbKMX Npasax .

|neto NpaB NAMHM SK OCHOBOMOIOMKHOI LLIHHOCTI 1 dyHAAMEHTY NpaBo-
NopsAAKy BiAoOparkeHO B KOHCTUTYLIAX BaraTbox Aep:kas. Y [eknapalji npas
MOAMHM | rpoMaasaHmHa (1789), wo € yactuHoto KoHCTUTYLT PpaHLy3bKoi
pecnybnikm (1958), 30kpema naetbea: «MeTa KOXKHOTO epXaBHOro cotosy
nonarae B 3abesneyeHHi NPUPOAHNX i HEBIA'EMHUX NPaB MOANHWY. Y cTaTTi 1
OcHoBHoOro 3akoHy ®PH BM3HAHO «HeAOTOPKaHI 1 HEBIAYYXKYBaHi Npasa /to-
OMHW OCHOBOK Byab-AKOI NOACHKOT CNiIbHOTW, MUPY M CNpPaBeaIMBOCTI Ha
3eMi». BAM3bKMMM [0 3a3HAYEHWX MONOMKEHD € TAKOXK NONOXKEHHA KOHCTUTYLLT
YKpaiHW, AKa B cTaTTi 3 BU3HAE NtOAMHY, Ti *KUTTA | 300P0B’S, YeCTb i FiAHICTb,
HeZlOTOPKAHHICTb | 6e3neKy HalMBUMLLO LHHICTIO, @ B cTaTTi 21 nporonoLlye
npaga i cBOBOAM NOANHM HEBIAUYKYBAHUMM Ta HEMOPYLUHUMMU.

MpaBa NOAMHKM, CBOEKD 4Yeproro, € BiATBOPEHHAM CUCTEMM LIHHOC-
Ten, MpUTaMaHHUX CyCMiNbCTBY: /MOACBKOI TiAHOCTI, CnpaBeasnMBOCTI,
piBHOCTi, cBOHBOAM, NOBarK A0 NPaBs iHWKX OCiO, WO 3400yNMN TaKOXK Mix-
HapOZHe BU3HaHHA.

OfHak, nonpw 3arajsibHe BM3HaHHA GaKTy iCHyBaHHA NpaB NOANHN, EAN-

HOTrO 3ara/IbHOMPUNHATOrO PO3YMiHHA NPaB AOAMHU Hapasi Hemae: y pis-
HUX Ky/bTypax npasa JIANHM MatoTb CBOI 0COB/MBOCTI.

HalBuMpasHile Taki 0cobAMBOCTI BUABAAOTLCA B 3aXiAHIM Ta CXigHIN un-
BinizaLiax. 3rigHo i3 3axigHMM NiAX040M MtOAMHA € CAMOCTIMHOK Ta CaMo-

Dicey A. V. Introduction to the Study of the Law of the Constitution. 1959 (1961) P. 232.
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[O0CTaTHbOO, 3axifiHa KyAbTypa € iHAMBIAYaNiCTUYHO, HATOMICTb Y CXiAHIN
Ky/NbTypi NtoaMHa BigdYyBae cebe YacTUHOK COLLYMY, B AKOMY *KMBe, i 3B'A-
3aHa Yy CBOIM AiANbHOCTI Ta yXBa/eHHI pilleHb MOro UiHHOCTAMM, 3BMYan-
MW, TPAANLIAMMK, WO 1 BU3HAYAE il noBeaiHKy. Tomy iHAMBIAyanbHI Npaga
NOAMHM TYT BUPAXKEHi MeHLW YiTKO, a CyCniNbHI iHTepecH NpeBantooTb Ha,
iHAMBIAYaNbHUMMK. JeTepMIHIBHUM YMHHWKOM Y MNOBOAMKEHHI NOAMHWN €
3beperkeHHsA rapMoHii B KONEKTUBI, @ He 06CTOOBAHHSA BAACHWUX Npas. Bia-
MIHHOCTI B MiZX04ax CNPUYMHUAM TaKOXK HEOZLHAKOBE CTaBAeHHA A0 Pi3HWUX
rpyn npas y NpoLeci iXHbOro pO3BUTKY: 3aXifAHi AepKaBu TpaaMLiAHO 30-
cepefykyBanu yBary Ha iHAMBIAyaNbHUX — FPOMAAAHCBKUX | MOAITUYHNX
npaBgax, KpaiHn AGPUKM — Ha KONEKTUBHMX, TOA] AK KOAMULLHI COLaNiCTUYHI
KpaiHW, AKi pO3rnaganm AepKaBy AK KONEKTUB, LLO PO3MNOA4INAE MaTepiab-
Hi 6nara, Halneple 3HAa4YeHHA HaAaBa/M €KOHOMIYHMM, COLiabHUM Ta
Ky/IbTYPHUM NpaBam.

3aranbHOMNPUNHATOrO 1 OAHO3HAYHOro GOPMYNtOBAHHA MOHATTSA Npas
NOONHM HEMAE 1 A0CI, y NiTepaTypi iX BU3HAYatloTb NO-Pi3HOMY: AK NEBHI
MOMBOCTI NOAMHM, KOTPi HEOBXiAHI ANA 3340BONEHHA NOTPED i icCHYBaH-
HA Ta PO3BMTKY B KOHKPETHO-ICTOPUYHMX YMOBAX, O OB’EKTMBHO 3yMOB-
NeHi AOCATHYTUM PIBHEM PO3BMTKY CYCMiNbCTBA i MatoTb OYTM 3araibHUMM
Ta PIBHMMM ANA BCiX MO4EN"; AK BM3HAHI CBITOBOK CMiibHOTOW Hnara
YMOBM KUTTA, AKMX MOXKe AoMaratmca ocoba Bif, AeprKaBu i CycninbCTBa,
B AKMX BOHA }KMBeE, Ta 3abe3neyeHHs AKMX peanbHe B YMOBaX A0CATHYTOrO
MOACTBOM Mporpecy”; AK MopaibHO 0BrpyHTOBaHI BMMOrM ceoboam Ta
ABTOHOMII, IKi MatOTb HaNEXKaTV KOXKHIM NI0AMHIT ; AK BUMOTU OAUHU aj-
PecoBaHi AeprKaBi; AK HEODXIAHI AN KUTTA Baara; AK 3aranbHa 1 piBHa Ans
BCiX Mipa cBoboam (MOKAMBOI NOBe/iHKM), HEODXiAHA ANA 330BONEHHS
noTpeb icHyBaHHA, PO3BUTKY M camopeanisaLii NloAnHKU; 9K KOMMAEKC NPK-
POAHMX Ta HEMOPYLIHMX CBODOA Ta FOPUAMYHUX MOMKAMBOCTEN, 3yMOB/IE-
HUX GAKTOM iCHYBaHHA NOAMHM TOLLO.

Taka 6araTOMaHITHICTb HayKOBMX iHTEpNpeTaLin e niaKpectoe rMn-
H61HY Ta 6araTorpaHHICTb LibOro NOHATTA, Y HUX CHOKYCOBAHO NEBHI 03HAKW,
LLO NPUTAMAHHI NpaBam JILOAMHK. YCi BOHU € OKPEMUMU BUABAMM KaTeropii
NpaB NOANHN 1 ULLEe PAa3OM MOXKYTb AaTW NOBHE YABAEHHA NPO Lie CKNaa-
He BaraToBMMipHe Asulle. MOXKHa 3anponoHyBaTU Take KOPOTKe BMU3Ha-
YeHHA NPaB OAMHW: Npasa AOUHU — Lie Hnara 1 YMOBU KUTTA, AKX NtO-

Pa6iHoBuy M. M. OcHOBM 3aranbHOi Teopii NpaBa i AepKaBu: HaBY. NOCIBHUK. BUA. 9-Te, 3i 3MiHamu.
J1bBiB: Kpait, 2007. C. 10.

3arasbHa Teopia nNpasa: niapyyHuK / 3a 3ar. pea. M. |. Kosiobpu. K.: BAITE, 2016. C. 50.

Matthias Koenig: Menschenrechte. Frankfurt am Main, 2005. S. 12.
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[MHa noTpebye Ana rigHOro icHyBaHHA, WO BU3HAHI CBITOBOIO CMiNIbHOTOLO,
Ta 3a[10BO/IEHHA AKMX JIIOAMHA MOXKE A0MaraT1ca Bif, AeprKaBu.

OfHaK cnif nam’ATaTy, WO KOAHE BM3HAYeHHA He B 3MO3i Nepenatu
MMNBUHHMI | BaraTonaaHOBMIA 3MICT LIbOrO MOHATTA. TOMYy AOLiNbHIllE,
O4€eBMAHO, aKLEHTYBATKN yBary Ha OCHOBHMX XapaKTePMUCTMKAxX Npas At04M-
HW. [lo Ha3arafbHILLIMX 3 HUX HAaNeXaTb:

* paBa /IOAMHM — Lie MOpasibHO OBrpyHTOBAHI NOTPedU NtOANHM,

LLO 3yMOBAEHI il npnMpoaoto;

* npaBa JOAMHM BTINOKOTb CUCTEMY LiHHOCTEM, NPUTAMaHHWX Nt04-
CTBY, Yepe3 Lo AesKi aBTopu ix Hebe3niacTaBHO iIMeHYOTb rpomas-
CbKOO penirierd cy4acHoCTi;

* paBa /HOAMHWM OXOMOKTb BCi ChHepu XKUTTELIANBHOCTI MOANHM:
€KOHOMIYHY, coLia/ibHy, MOAITUYHY, AYXOBHY, MatoTb 33Z0BONbHATH
il 6a308i di3nyHi, BionoriyHi 1 iHWI NoTpebu;

* npaBa NtOANHM MatOTb Pi3HI GOPMM N MexaHi3MK IXHbOTO rapaHTy-
BaHHA Ta 3abe3neyeHHs;

* paBa JtOAMHM € KIHLEBOK METOK AiANBHOCTI BCiX OPraHiB Aepa-
BW. TaKMI NIOAMHOLEHTPUYHWIA NiAXiA, 3aKNaAEeHO, AK YXKe 3a3Hava-
noca, y ctatti 3 KoHcTuTyuii YKpaiHK, BiANOBIAHO A0 AKoiNpasa M
cBoboAM NtOANHM Ta iXHi rapaHTii BM3HAYAtOTb 3MICT | CNPAMOBaHICTb
OIANBHOCTI AeprKasu;

® O[HOYACHO NpaBa NOAMHU € 3aCOO0M OOMENKEHHA AepKaBHOI BNa-
an. Lle Ton bap’ep, AKMI HE MOXKe NepexoamTn Ha BNACHUI po3cya,
6yab-AKa riNKa BNagy — 3aKOHOAABYa, BUKOHABYa YK Cy0Ba.

* MpaBa IlDANHN HaNeKaTb KOXKHIN 0Ccobi, OCKiNbKM 3yMOBEHI CAaMOO
JIOACBKOK MPUPOAOID, € OAHAKOBUMM ANA BCIX, MOLIMPIOOTLCA Ha
BCiX Ta BCtoAM. JlnLie y CBOI CYKYMHOCTI BOHW 3abe3neyytoTb riaHe
XKUTTA MOAMHM, TOMY iX BBaXKatoTb HEBIAYYXKYBAaHMMM M HEBIAAINb-
HUMW, PIBHO3HAYHMMMK K B3AaEMOMOB'A3AHUMM, HEBUYEPMHUMMK W
YHIBEPCANBHMMM, MPO WO UTUMETbCA AaNi.

[o TOro » rapaHTyBatV AOTPMMAHHA NPaB JHOAMHU MOXKHA JMLle 33
YMOBW iXHbOI NeriTumallii. Ha mixkHapoaHOMY piBHI Lie BiADYyBa€ETLCA Yepes
MiXXHapOAHI LOrOBOPU Ta PillEHHA MIdXHAPOAHMX CYLOBUX OPraHiB, Ha Ha-
LiOHa/IbHOMY PiBHI — Yepe3 HopMaTMBHY diKcauito, NepeayciMm y KOHCTU-
TYLIAX M iHWKX Axkepenax npasa. YTiM, Ha HallioHabHOMY PiBHI He BCi Npa-
Ba MOAMHWM OLHAKOBOIO MIPOIO Ta He 3aBXAW rapaHTYIOTh, WO 3YMOBJIEHO
PI3HUMM NONITUYHUMM, PENITIAHUMM, UMBINI3ALIMHUMUM YNHHUKAMU, TOMY
Ha LUbOMY PiBHI MOXYTb PI3HUTMCA NOMAAM LOAO 3MICTY 1 obcAry npas
NOAMHM, AKI NIANATAOTb 3aXMCTY.
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ToMy 4acoM MPOBOAATb MEBHI BiMIHHOCTI MiXK NpaBaMmm AOANHWN (aHT.
human rights, Him. Menschenrechte) i1 ¢yHaameHTanbHMMKM, abo oc-
HOBOMO/IOXHMMMW, OCHOBHMMW Npasamu (aHr. fundamental rights, Him.
Grundrechte), sKi e iHKOAM Ha3MBaOTb KOHCTUTYLIMHO rapaHTOBaHMMM
npaBamu, NPO WO NTUMETbCA B HACTYNHMUX NiApo3ainax.

3.1.2.1. 3apoarKeHHsA igei Ta CTaHOB/IEHHA NPaB NOAUHU

loes nNpas NOAMHU BUHMKANA AK MopanbHa dinocodcbKo-npaBoBa Ka-
Teropia, Aka mae HaraToBiKOBY iCTOpPIlD. BUTOKK inei npaB MOAMHN MOXKHA
NPOCTEXNTU B AaBHIX UMBINi3auUiax BasunoHy, Kntato, IHAii; BOHK 3alima-
IOTb Ha/ieXXHEe Micle B Pi3HUX peniriax i $inocodcbKMx cucTEMAx CBITY:
XPUCTUAHCTBI, t04ai3Mi, KOHOYLIaHCTBI, OyaaAn3mi, iHAyi3mi, icnami. Yuma-
10 yBaru JIOAMHI NpUAinAnnM ApeBHborpelbki ¢dinocodu, cTBEpAXKyUM,
LLLO BCi /IOAM PiBHI Big, HAPOAMKEHHA 1M HadiNeHi OAHAKOBUMM, 3yMOB/IEHN-
MW MPUPOAOHD MPaBaMm.

JltoamHa Ta il npaBa HEPO3PMBHO NMOB’A3aHI 3 PO3BMTKOM KOHCTUTYLLiO-
HaniaMmy. BoHM cTatoTb LEHTPOM AocaiaxeHb dinocoodii enoxm BiapoarkeH-
HA Ta, ocobnmBo, MpoceiTHMLUTBA B XVII—XVIII cToNiTTAX. Pe3ynbraTom po-
60T HaBMAATHIWMX NPeACcTaBHMKIB Ljiei enoxn: KaH-Kaka Pycco, Lapna
JNlyi MoHTeck’e, Bonbrepa, IMmmaHyina KaHta, Tomaca [eiHa, [dxepemi
BeHTama Ta iHWMX CTanu KOHUenL,ii «NpMpoaHOro npaga» Ta «CycnilbHOro
[0roBopy». Teopia NPMPOAHOro NpaBa BUXOAMUTb 3 TOrO, LLO Nt0AM Bif, Ha-
POMKEHHS € HOCIAMM NMEBHUX NPaB, SKi iCHYOTb 06’EKTUBHO M0O3a BOJIEKD
aepxasu. Cama npupoaa HadinAe NOANHY HeBIAAINBHUMKM NpaBamu, ix
He HaJa€ Aep)KaBa, | BOHW He BMHWMKAKOTb YHACNIAOK iXHbOI HOPMATMBHOI
dikcauji. 3aBAaHHS AeprKaBM — 3aKPINUTK IX Y NPaBOBUX HOPMaX i CTBOPU-
TV NOTPIOHI yMOBK AnA iXHBbOT peanizalii Ta 3axucty. Tomy npasa AtoanHM
3aKPiNOOTb Y KOHCTUTYLT | CTBOPIOIOTb CUCTEMY HOPUANYHUX FAPAHTIN iX-
HbOI peanisal,i Ta 3aXMCTy. 30BCIM NPOTUAEKHMUX NOMNAALIB AOTPUMYHOTLCA
NPeACTaBHMKN IOPUANYHOTO MO3UTUBI3MY, 30KpPema horo igeonoru: [1xKoH
OcTiH, Kapn bepréom, Agemap EcmeH, Anonbd MepKenb Ta iHLI BBaXKanu,
LLLO NpaBa NtOAMHI HaAa€e AepKaBa, i AKI € NOXiAHMMM Big, Hel. 3a TaKoro nia-
XOZly AiepKaBa cama BUPILWYE, HAZINATL NOAMHY NPaBamMmM YM BiabMpaTH ix.

lnea chopmyntoBaTM OCHOBHI MpaBa BMHWKAA 3 NOTPEOM 3axMCTUTH
MOOVHY BiA BTPYYaHHsA Aep:kaBHOi BAaaM. CnodyaTKy yBary 3ocepeamnm
Ha TUX NpaBax, AKi 30008’A3YI0Tb AEPHKABY YTPUMYBATUCA BiJ BTPYyYaHHA B
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cBoboay HKUTTEAIANBHOCTI OAMHM, TOMY NpaBa Lj€ei KaTeropii e Ha3mea-
toTb dyHAAMEHTaNbHMMM cBOBOAaMM. TlepLli opUANYHI aKTU B ranysi npas
NIOAMHK yxBantotoTby BaraTbox KpaiHax €sponn Ta CLUA. Y Benukobpu-
TaHii — ue Benuka xapTia BosnbHOCTel (Magna Carta) (1215) — nepuuni
IOPUANYHMUIA AOKYMEHT AHIAIT, WO MICTUTb OCHOBM NPaB NOANHM Ta € HUHI
YaCTMHOI HenmcaHoi KOHCTUTYLIT BennkobpuTaHii — Xabeac Kopnyc akT
(Habeas Corpus Act (1679)), aHrniicekuii binnb npo npasa (English Bill of
Rights (1689)). Y Oeknapalii HesanexkHocTi CLLUA 1776 poKy BU3HAHO, WO
«BCi Nt0AN CTBOPEHI BiIIbHMMM, BOHM HaAiNeHi TBopuem NEBHMMMU HEBIA-
Yy>KYBaHMMW NMpaBamm»; Npasa AOAMHWU 3aKpinaeHo B binato npo npaga
BipaKuHii 1776 p., AKMIA 3rofom CTaB NiArpyHTAM A5 po3pobnieHHs binns
npo npasa CLUA (1789) (HeodiuiiHa Ha3Ba NepLUMX AeCATU NOMNPaBOK A0
KoHctuTyuii CLUA). Mpo «npupoaHi, HeBiavy»KyBaHi, CBALLEHHI npasa Ato-
OMHWY wnoca y dpaHuy3bkili [eknapadii npas AtoanMHW i rpoMaaaHnHa
(1789), aka 3rogom cTana yactmHot KoHctuTyuii ®@paHuii 1791 poky (a
HWUHI 1 KoHCTUTYLIT 1958 poky).

Tak, npotarom XVII—XVIII cToniTe npasa Nt0O4ANHM MACOBO 3aKPiNato0Tb
Ha HaluioHa/bHOMY PiBHI 1 NepeayciM NpUAINAOTb yYBary TMM nNpasam, Lo
OKpecntoTb 0cobucTy csoboay NOAMHM K 3axuLLatoTs Ti Bif cBaBinaa 3
H6oKy AepKaBu. Tak BUHWMKAE NepLue NOKOMIHHA NpaB MOAMHM, AKi e Ha3K-
BalOTb «MpaBammn-cBoboaaMM».

Micns Qpyroi cBiTOBOI BiMHW NpaBa AOAMHM NePeCcTatoTb OyTU BHYTPILL-
HbOIO CMPaBO0 AepKaBU M NepexoanTb y chepy MixKHapoAHO-NPaBOBOro
peryntoBaHHs. Cyli/ibHe HexTyBaHHA nMpaBamu JIOAMHM B nepios, BilHM
BMABWIO HECMPOMOKHICTb OKPEMMX [IEPKAB Ta M MiXKHAPOAHMX CTPYKTYpP
CTaTW Ha ixHil 3axmnct. 1945 poky ctBoptotoTb OOH, ogHieto 3 winen axkoi €
«YTBEPAKEHHA BipWM B OCHOBHI Npasa HOANHWN, Y TIAHICTb Ta LiHHICTb KOX-
HOT Mtoacbkoi ocobuctocTi». 3rogom, 10 rpyaHa 1948 poky, y Mapuxki le-
HepanbHa Acambnea OOH yxBanuia 3aranbHy Aeknapalio npas Alo4MHU,
AKa NPOroaocuna WUPOKe KONO NPaB: FTPOMAAAHCbKMX, MOAITUYHUX, KO-
HOMIYHMX, COLLIANbHUX, KYJIETYPHUX | CTana NepLnm MiXKHapOLHUM YHIBEp-
CaNbHMM AOKYMEHTOM Y Ui chepi. BoHa cTana pyHAAMEHTOM, Ha AKOMY
PO3BMBAETLCA BCA MiXKHAPOAHA Ta BHYTPILUHbOAEPKaBHa HOPMOTBOPYICTb
y ranysi npas HOANHU, a AeHb yxBaneHHA Jeknapay,ii oTpuman Ha3By [eHb
npas NOANHMN, AKMI BIATOA LLIOPIYHO CBATKYIOTD.

MpoTarom 50—60-x POKIB MMHY/TOr0O CTONITTA AeAani binblue KpaiH Ao-
nyyvanoca o OOH, B1M3Hato4M NpUHUMAKM Ta igel, Wo BMKAageHo B i CtaTy-
Ti Ta 3aranbHin Jexknapauii npas atoanHK. OCKiNbKK 33 CBOED NPUPOAOHD
Jeknapauin He € 3060B’A3a/IbHMM MiXKHAPOAHO-MPABOBNUM aKTOM, 3r0A0M,
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1966 pOKy yxBaneHO ABa MaKTW, AKi PO3BMHYAM NONOXKeHHA [dexknapauii:
MiXHapoAHMI NaKT NPO rPOMAAAHCHKI M NOAITUYHI NpaBa Ta MixHapoa-
HWI NaKT NPO eKOHOMIYHI, couianbHi M KynbTypHi npasa. [i3Hiwe ix Ao-
noBHWAN dakyNbTaTMBHMM NPOTOKOAOM A0 MiXHAapoAHOro MnakTy npo
rPOMaAHCBKI 1 NoniTMYHI Npasa (1966) Ta Apyrum OakynbTaTUBHUM NPO-
TOKONOM A0 MiKHAapOAHOro MakTy NPO rPOMAAAHCHKI M NOAITUYHI NpaBa
(1989). Ui akT pa3om i3 3aranbHOO AeKNapaLjied Npas AtoANHU YTBOPIO-
toTb MixcHapoOHul 6inab npo npasa AouHU. MixXHapOAHI NaKkTK, Ha BiA-
MiHYy BiZ 3ara/ibHOI AeKnapauii npasB AOANHK, € MiXKHAPOAHO-MPaBOBNUMM
norosopamu 3060B8’A3yBaNbHOIO 3MICTY.

BiaTaK y HacTynHi AeCATUNITHA yXBaNtOOTb HE3/1i4 MidKHAPOAHNX AKTIB,
NPUCBAYEHMX NPaBaM NOAMHW B neBHMX cdepax: KoHBeHLjo Npo 3anobi-
FaHHA 3/104MHY reHoLUMay M NOKapaHHsA 3a Hboro (1948); MixHapoAHY KOH-
BEHLjt0 NPO NiKBiAALLtO BCiX GOpPM pacoBoi AMCKpMMiHaL,i (1965); KoHBeH-
Ljto NPO NPUNUHEHHA 3/104MHY anapTeiay M nokapaHHA 3a Hboro (1973);
KoHBeHLUjto Npo nikeigauito Bcix dopm AMCKpUMiHaLLi KiHOK (1979); KoH-
BEHLLIAO NPOTM KaTyBaHb M iHLWMX }KOPCTOKMX, HENOACBKMX ab0 TaKuX, LLO
NPUHWAKYIOTL FiAHICTb, BUAIB MOBOAMKEHHS | NOKapaHHA (1984); KoHBeHL;o
npo npasa AnuTMHK (1989) ToLLo.

YMMano akTiB, MPUCBAYEHUX NPaBaM NOAMHU, YXBANEHO TaKOX Ha pe-
rioHasbHOMy piBHi. Cepen HKX, 30Kpema, cnia Ha3BaTh: KOHBEHLitO Npo
3aXMCT NpaB M OCHOBOMOIOXHMUX cBOHOA, (EBpPONEcbKa KoHBEHLA 3 Npas
moamnHn) (1950), AMeprKaHCbKy KOHBEHLtO NpaB AtoanHK (nakT CaH-Xo-
ce) (1969), AbpuKaHCbKy XapTito NpaB NAMHM Ta Hapoais (baHKy/bcbKa
xapTis) (1981), ApabcbKy xapTito npas AtoanHn (2004) ToLwo.

Tak, npoTtsarom XX cTonitra cpopmyBanacs cneumdivyHa nigcmcrema cuc-
TeMW NpaBa — NpPaBo NPaB /IlOANHM, LLLO NMOCTIMHO PO3BMBAETHLCA.

3.1.2.2. TToKONiHHA NpaB NOAUHU

IcTOpito CTaHOBAEHHA 1 €BOIOLLT MPaB NOAMHN MOXKHA PO34iANTK Ha
TPW OCHOBHI eTanu, AKi NPMNHATO BBaXKaTW BiAMNOBIAHO NpaBamu NepLlo-
ro, Apyroro i TpeTboro NoKoNiHHA (reHepadii). BogHovac npasa Apyroro
M TPETbOro NOKONIHHA He CAiA PO3rNAAATM AK «AIMWI» YN «BULLI» 32 NpaBa
nonepeaHbOro MOKOJIHHA. Lle HOBMIA eTan B icTOpii NpaB NOAWHKU, TOMY
TEPMiH MOKONIHHA [AEMOHCTPYE Hacamnepes 4acoBy MNOCAILOBHICTb ix-
HbOIO BUHUKHEHHA.

MpaBa NtoAVHW Mepwio20 MoKoAiHHA ByNo NPoroNoLWweHo nig vac nide-
PaNbHO-AEMOKPaTUUYHMX pesontoLin y CLUA Ta @paHuii. [lo HMX HanexaTtb
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rpomagsHcbKi (ocobucTi) 1 noniTMyHi Npaga. La rpyna npas nokavKaHa ra-
PaHTyBaTW NpWBaTHY cBOBOOAY 0cObM Ta ii y4acTb B yNpaBAiHHI AepKaBOLO.
HimeubKkuit topuct Teopr EnniHek HasuBas Taki npasa BiAnosigHo status
negativus Ta status activus’.

lpomadAaHCbKi NpaBa 4acTo iIMEHYIOTb He2amusHUMU NpaBamu (status
negativus). BOHV NOKAMKAHI 3aXMLATW, OCKINIbKK iXHA MeTa — CTPUMYBaH-
HA AepKaBHOI BNaaM Big, BTPYYaHHA B MexXi ocobucTtoi coboam ntoanHu.
lpomaaaHcbKi npaBa 3abe3neyytoTb Gi3MYHY 1 PO3YMOBY LLiNICHICTb NtoaN-
HW, i1 KUTTA Ta 6e3neky, a TaKoXK CNpaBeaIMBUA CYA0BUIN PO3rnaa Y pa3i ii
3aTPMMAHHA. 32 aMEPUKAHCHKOI TEPMIHOOTIEID L0 rpyny NpaB Ha3mBa-
tOTb NOHATTAM «nNpainBeci» (aHrn. privacy — KoHbIAEHUIMHICTb, NpuBaTHE
KUTTA), AKE TPAKTYIOTb AK «MPaBo BYTU 3a/ULLEHUM Y CMOKOI». 1O HUX Ha-
NexkaTb: NPaBO Ha XWUTTA, 3aDOPOHA TOPTYP, KOPCTOKMX | HENOACBKMX MO-
KapaHb, 3abopoHa pabcTea, cBobOAa penirii Ta BipocnosigaHHs, cBoboaa
[YMKM 11 cnoBa, cBoboaa nepecyBaHHA, HEOTOPKAHICTb KUTNA, TAEMHULA
NIMCTYBaHHA ToWwO. 1o rpoMagAHCbKMX HaNeXUTb TaKOX rpyna npas, Wo
3abe3neyytoTb HaleXXHWI CyA0BMIM NpoLLEC: NPaBO Ha CNpaBeAAnBUIA Cyao0-
BMI pO3rnaz, Npesymnuia HEBUHYBATOCTI, HIXTO He MOXe ByT1 NoKapaHui
[BiYi 33 oAHe i TeX came NpaBonopyLlleHHs (nat. non bis in indem), Hemae
nokapaHHa 6e3 3akoHy (nat. nulla poena sine lege), 3aKoH 3BOPOTHOI CMAN
He mae (nat. lex ad praeterian non valet). BoagHoyac ix MOXHa po3rnsaaTh
He TibKW AK NPaBa, a M AK NpoLecyanbHi rapaHTii npas i ceobos,

Monimuy4Hi npaBa Aanu ocobi 3mory 6paTn aKTUBHY y4acTb B ynpas-
NiHHI AepXaBoto 1 NONITUYHOMY KUTTI (status activus). [10 HUX HANEXUTb
Hacamnepes, BMbopue npaso, cBoboga ob’eaHaHHA (acoujaliit), ceoboaa
3ibpaHb (MUPHUX 360PIiB, MITUHTIB Ta A&@MOHCTPALLii), NpaBo neTuu;ii (npa-
BO 3BEpPTATMCA A0 AEPKaBHUX, MYHIUMNAAbHMX OPraHiB 3 NPONO3nLiAMK,
CKapramu, 3ayBaXeHHAMM), NMPaBO Ha y4acTb B YMNPaBAiHHI AepyKaBHU-
MW CpaBamu TOLWO.

Apyeauii nepiod po3BUTKY NpaB NOANHN XapPaKTEPUIYETLCA LWMPOKUM
BK/IIOYEHHAM [10 TEKCTIB KOHCTUTYLiM COLLia/IbHO-€KOHOMIYHUX MPas.

Y npoueci esoatouii nigxoamn A0 Npas AOAMHWM 3MiHIOBaauca. Ha no-
YyaTKy XX CTONITTA nMoyana AOMiIHYBaTW AyMKa, WO AeprKaBa MOBMHHA 3a-
He3nevyBaTh MiHIMabHI CTAaHAAPTW XKUTTA M NpaLLi: 3aXMCTUTK NHOAMHY Bif,
ronoay, 3y6oxiHHA, MOKPUTN NOTPEOU B KUTAI, OXOPOHI 340POB’s, OCBITI, a
TAKOX 3aXMCTUTK NpaBa NpauiBHMKIB Big, 6e3pobiTTa Ta ekcnayaTauii. Tak
BMHWKAW igei coujanbHOi AepsKaBu K coliaNbHMX Npas. Yneplle i npasa

Jellinek Georg. Das System der subjektiven 6ffentlichen Rechte (1905, 2nd ed.). S. 81—193.
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6yno 3aknageHo B KoHctuTyuii Mekcnkn 1917 poky B po3aini LWocTomy
«TpyaoBe Ta colljanbHe 3abesneyeHHa», WO MiCTUTb HOPMM LWOAO COL-
aNnbHOro 3abesneyeHHA NpaLooYmMX, BIKOBUX 0BMeKeHb NpaLotoyumx, o0b-
MEXKEeHHA TPMBANOCTI poboYOro AHA, BUMOIM A0 MiHiMaabHOI 3apobiTHOT
naaTtv, NPaBo Ha BiANOYMHOK TOWO. HeBAOB3I COLiabHO-EKOHOMIYHI Npa-
Ba 3aKPINWUAN B KOHCTUTYLLIAX COLaNiCTUYHUX AePXKaB, AKI Maiv OCHOBHOO
MeTolo 3abesneyeHHs coyiasabHOI cnpaBeasMBOCTI, cBOHOAM K PIBHOCTI.
3aBAAKM MOMNOBHEHHIO KaTanory Npae JOAMHM COLLia/IbHO-EKOHOMIYHVMM
npaBaMu AeprKaBu B3AaM Ha cebe 30060B'A3aHHA, CNPAMOBAHI Ha CoLi-
a/NIbHWUI 3aXUCT HE3aXMLLEHNX BEPCTB Hace/eHHA, AKi OMMHWAACh B TaKo-
My CTQHOBMWLLj Yepes iHBaNiAHICTb, CKAAAHY MUTTEBY CUTYaLLitO YN 3 IHWMX
npuunH. Hosa dinocodia npas NtOAMHM FPYHTYBaNacA Ha YCBIAOMIEHHI,
O NtoACbKa TiAHICTb NoTPebye BiNbLIOro HiXK NPOCTO HEBTPYYAHHS Aep-
*aBu. BoHa nepenbayae ii 060B’A30K 3abe3neUnT NPUCTONHUIA PiBEHb
XWUTTA, CTBOPUTU TaKi YMOBM, 32 AKUX IOAMHA NCMXONOTIYHO HE MoYyBaaa
61 cebe NPUHU3ANBOLO.

Mepiog iHAycTpianizauii KiHua XIX — noyatky XX CTOAITTA 3yMOBWB
BMOKPEM/IEHHA TPYAOBMX MpaB: NMpaBa Ha Mpauto, Ha 6e3neyHi ymosu
npali, Ha onaaTy Npali He HMXKYe AK BU3HAYEHWUI MiHIMANbHUIA PO3MIp,
NpaBo Ha opraHisauito B npodcninkm Towo. EkcnayaTauis npaui pobiTHUKIB
3 TOTa/lbHUM HEXTYBaHHSM iXHiX iHTepeciB cnpuymMHmMNa cynpoTme 3 BOKy
npaLiBHMKIB — BOHM NoYanun BMOOPIOBATM NOAIMNWEHHA YMOB npadj. 13 ce-
peanHn XIX ctonitta B AeprkaBax €Bponu 3'9BUANCH OKPEMI 3aKOHOAAB-
4i aKTK, Y AKMX NOYaAM BM3HAYATV NeBHI obMeeHHA Ana poboToaaBLLIB
OA0 3aCTOCYBaHHA HalimaHol npaui. 3rogom, 1919 poky, byna yTBOpeHa
MixkHapoaHa opraHizauia npaui (MOTM), 3aBAAKK AiANbHOCTI AKOI NpaBa
npawiBHKKIB By10 3aKpinaIeHo Ha MiXKHAaPOAHOMY PiBHI B YUCAEHHUX KOH-
BEHLAX, yXBaNEHMX LLIEO OpraHisaLi€to.

Y KOMYHICTUYHMX KpalHaxX 3axMUCT COLjia/ibHUX | TPYLOBMX NPAB JHOANHU
BBaXKanM NPIOPUTETHUM HANPAMOM: MPO WO CBiAYaTb CTATTi KOHCTUTYLi
CPCP, ne po3ain, NnpucBAYEHMN NpaBam NOAMHM, MOYMHAETHCA Came 3 COo-
Lia/IbHO-eKOHOMIYHMX MPaB i NpaBa Ha Npauto, 30KPemMa, TOAI AK ONA PUH-
KOBO OpPIEHTOBAHOIO KaniTasicTMyHoro 3axoay csoboaa ntoanHn byna Ha
nepLIomy micui.

HWHI CBIT NOCTYNOBO BiAMOBIAETLCA Bif, Y)OPCTKOI iEpapXii Mix colianb-
HMMW MpaBamMu 1M npaBaMmn-ceobogamn. Y BigeHcbkin aeknapadii Ta Mpo-
rpami gin Big, 23 yepsHA 1993 poKy, yxBaseHii nig Yac BigeHcbKoi Bcec-
BITHbOT KOHdepeHLii 3 Npas NanHK, BYN0 NPUHUMNOBO BU3HAHO, WO BCi
npaBa HOANHWN € YHIBEPCAaNbHUMMK, HEMOAIIbHUMM, B3aEMO3ANEKHUMM Ta
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B3aEMOMOB’'A3aHMMM. PO Le MAETbCA TaKOXK Y HU3LI iHWKUX MiKHapoa-
HO-NPABOBMX AOKYMEHTIB, 40 HYOro MU e NOBEPHEMOCA B Migpo3aini 2.3
upboro posainy. JJo Toro X ana H6araTbox aBTOPIB NpMpoaa colianbHOo-e-
KOHOMIYHWX MpaB AMLLAETLCA AMCKYCIMHOM: BOHM HE BM3HAlOTb L NpaBa
tOPUANYHUMM, OBFPYHTOBYIOUM Lie TUM, LLIO Ha NiAcTaBi BiANOBIAHMX NOMO-
*KeHb KOHCTUTYL,T He BUHMKaOTb CyB'eKTUBHI NpaBa, AKi Nt0AMHA MOMKe 3a-
XUCTUTW B CYAI | 3BOAATD iX 4,0 HAOMIpPI8 AePXKaBW CTBOPUTU HANEXKHI YMOBM
KUTTA NOAMHI. JeAKi KOHCTUTY LT B3arani He MiCTATb TaKMX MpaB., a collianb-
Ha M eKOHOMIYHa NpobemMaTKa HasiBHA B TUX PO3/iax OCHOBHUWX 3aKOHIB,
A€ BM3HaYeHi uini cycninbcTBa. Hanpuknaa, couiaibHO-eKOHOMIYHI NpaBa
B KOHCTUTYL,T Icnanii 1978 poky 3a4eKnapoBaHo B po3aini Tpetbomy «l1po
OCHOBOMONOXHI NPUHLUMMK COLLaNbHO-EKOHOMIYHOT NONITUKMY, Yy KOHCTH-
Tyuii IHAiT 1950 poKy — y YacTuHI YeTBepTit «KepiBHIi NPUHLUMNK NONITUKM
neprasmy», y KoHctutyuii LWeernuapii 1999 poky — y po3aini TpeTbomy Ya-
CTUHU apyroi «CouianbHi Lini». HeBMNaaAKOBO 1 Ha MiXXHapOAHOMY PiBHI
COLiaIbHO-EKOHOMIYHI NpaBa peryatooTb OKPEMUMM aKTaMn: MixKHapoa-
HUM NAKTOM MPO eKOHOMIYHI, coljianbHi 1 KynbTypHI NpaBa (1966), €spo-
NencbKo coujanbHO xapTieto (1961). BapTo 3a3HAYMUTK, WO MeXaHi3MM
peanisalii 1 3axMCTy BKa3aHOI rpynu Npas cnpasai rHydYKilWi M Biapi3HA-
toTbCA BiZ nonepeaHix. poTe BOHW NOCNIA0BHO PO3BMBAKOTLCA B HANPAMI
NOLWMPEHHA Ha HUX MEXaHi3MIiB, MPUTaMaHHMUX NPaBamM NepLLoro NOKOAIH-
HA — rPOMAAAHCBHKUM i MONITUYHUM. TTIATBEPAKEHHAM LIbOMY MOXKe ByTu
[0BO/I LUMPOKA NPaKTMKa EBPONENCHKOro cyay 3 Npas JHOAMHM i3 3aXUCTY
NeBHUX BUAIB COLLIaIbHO-EKOHOMIYHMX NPaB: NPasB Ha onaaTy npawj, nex-
CiiHe 3abe3neyeHHs, OXOPOHY 3/10POB’A, OCBITy TollO. LllonpaBaa, ui npa-
Ba 3axuwae ECIJ1 yepes npasa NepLIOro NOKONIHHA, AKMM MPUCBAYEHA
€Bponelicbka KOHBEHLiA NpaB AAMHK. MpoTe il HopMn chOPMyNbOBAHO
4acTo TakK, WO AalTb CyAy 3MOry 3axMLLaTH 3 X AOMOMOTOK TaKOX COLLi-
a/IbHO-eKOHOMIYHI Npasa. Hanpuknaa, npasa NOANHU Ha OTPUMAHHA BU-
HaropoAu 3a npawto (3apobiTHOI NAaTK) Ta NeHcito 3a3BMYalt BiH 3axMLLAE
Yyepes 3acTocyBaHHA cTaTTi 1 Mepworo npoTtokony KoHBeHL,i «3axmcT npa-
Ba B/IACHOCTI», MPaBO Ha MeaNYHy JONOMOry — 4epes 3aCTOCyBaHHA CTaT-
Ti TpeTboi KoHBeHLiT — 3a60pOHY HENtOACBKOro UM TaKoro, WO NPUHUKYE
NOACBKY FiAHICTb, NoBoAXKeHHA. [pakTrka ECIMJ/1 WoAo uboro npasa NnoKu
Wo obmexkeHa, afne BOHa NiATBEPAXKYE 3aranbHy TEHAEHLO [0 PO3WNPEH-
HA HUM Cy1OBOr0 3aXMCTy COLia/ibHO-eKOHOMIYHMX NPas, NPO Lo CBIAYUTL
TaKOX NpaKkTuka ECIMJT woao YKpaiHu.

Ue paHiwe, no €CIJ1, NnpakTUKY CyA0BOrO 3aXMCTy OKPEMMX CoLliaNb-
HO-eKOHOMIYHMX MpaB Yepe3 MpaBa MepLOro MOKOJIHHA 3ano4vaTKyBaBs
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BepxosHuit cya CLUA. | ue npu tomy, wo CLIA goci He npueaHanunca ao
MiXHapoAHOro NakTy NPO eKOHOMIYHI, couiafbHi 1 KynbTypHI NpaBa, a
B aMepMKaHCbKIN HayKOBIN NiTepaTypi iX NPOAOBXKYOTb MO3HA4YaTK Tep-
MiHamu entitlement rihts — «HabyTi npaBa», general rihts — «3aranbHi
npaBa» TOWO"; TOBTO He BM3HAIOTb MPaBaMK OPUANYHUMM, CYH'EKTUB-
HUMKW (OCHOBHWI apryMeHT TaKOrO HEBWM3HAHHA — HEMOMKAMBICTb iX Cy-
[IOBOTO 3aXMUCTY).

Xo4 i NOBiNbHO, ane 40 CYA0BOrO 3aXMUCTy NeBHMX, 3akpinaeHux B Oc-
HOBHOMY 3aKOHi, COL,ia/IbHO-eKOHOMIYHMX MPaB BAAKOTHCA TaKOXK BITYN3HA-
Hi cyan. NMpuKNagom Tomy €, 30Kpema, NoCcTaHoBa OKPYXKHOro aamiHicTpa-
TMBHOrO cyay micta Knesa Bia, 17 BepecHa 2015 poky, AKoto BiH 30608’43aB
KabiHeT MiHicTpiB YKpaiHM nepernsHyTM ChOMKMBUYMIA KOLUMK, OCKIiNbKM
MNPOXWUTKOBMIM MIHIMYM, O BCTAHOB/IIOIOTb, 3BaXKAlO4YM Ha OLLHIOBAH-
HA KOWMWKa, He 3abe3neyvye KOHCTUTYLHE NPaBO NOAMHU Ha AOCTATHIN
MUTTEBUIA piBeHb .

llo6 3abe3neynTn coujanbHO-eKOHOMIYHI NMpaBa, Aep:KaBa NOBUHHA
30iNCHUTM NEBHI 3axoAM — MNO3UTUBHI 3ycunnda, 6e3 AKMX NoanHa He B
3MO3i CKOPUCTATMCA 3a4eKNaPOBaHMMM MpaBamMu. TOMy LiKO Tpyny Npas e
Ha3MBalOTb MO3UMUBHUMU (status positivus 3a EnniHeKom), To6TO Taknmm,
o nepenbavatoTb LiIecnpamMoBaHy Aif/IbHICTb AepPKaBW WOAO CTBOPEH-
HA He TiNbKW IPUANYHUX rapaHTil, a M MaTepiaNbHUX NepeaymoB iXHbOT
peanisalii. 3BicHO, obcsar matepianbHMX 6aar, Wo Hafae Aeprkasa, 3ae-
MWUTb BiA i $iHAHCOBOTO CTAHOBMLLA, OT)KE, MOXE 3MIHIOBATUCA 3a/IEXKHO
BiJl, EKOHOMIYHOI CKTYaLLil B KpaiHi. [TpoTe ue He 03HayvaE, Wo AepKasa, No-
K/MKaOUMCb Ha KO CUTYALLIO, MOXKe No306aBnATM NOANHY eneMeHTapHUX
3acobiB rigHoro icHyBaHHA. BiaMoBUTUCA Bif y3ATMX Ha cebe MidKHapOoAHNX
30608B’A3aHb Yepes NpUeAHAHHA 10 HA3BAHOMO MiXKHAaPOAHOTO NaKTy, Aep-
»KaBa, AKLWO BOHA 3a/IMLLIAETLCA BIPHOK NpaBaM JIIOANHU, HE MOXKeE.

o couianbHO-eKOHOMIYHMX MPaB Ha/leXaTb: MPaBO Ha Mpaulo, Ha
crnpaseanvBi i CNPUATIMBI YMOBM MNpaL, NpaBo Ha opraHisauito B Npod-
CMifKK, NPaBO Ha couiasbHe 3abe3nevyeHHs, 3aXMCT CiM'i, MaTepMHCTBa |
LiTel, NpaBo Ha [AOCTaTHI PiBEHb KUTTA (Xap4uyBaHHA, OAAT, KUTAO), Ha
HeyXMIbHEe MOJINWEHHA YMOB KUTTA, MPaBO Ha *KUTNO, MPaBO Ha OXOPOHY
3[10pOB’s, NPaBO Ha OCBITY, MPABO Ha Y4acTb Y KYJAbTYPHOMY KUTTI, Y Hay-

CadoHos B. H. KoHctutyums CLUA 1 coumanbHO-9KOHOMUYECKMe NpaBa rpaxaaH: UCTOPUKO-NPaBoBoe
vccneposanue. M., Hopma, 2007. C. 15—16.

PiweHHn nepLuoi i1 anenauiiHoi iHCTaHLi NPo NPOXKUTKOBKI MiHiMmym. URL: https://reyestr.court.gov.
ua/-Review/50645357 (gaTta 38epHeHHs: 24.04.2021).
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KOBOMY NPOrpeci Ta MOro 3aCTocyBaHHA, MPaBO Ha 3aXMCT iHTENeKTyaIbHOI
B/IACHOCTI TOLLO.

MNpaBa Mpemso20 MOKOAIHHA OXONOKTb 34ebiNblLIOro KONEKTUBHI
npaBa: NpaBa HaLiOHANbHUX MEHLWMWH | KOPIHHWMX HapoAiB, NpaBO Hauji
Ha PO3BUTOK i CAMOBM3HAYEHHA, NPaBO Ha AOCTYN A0 CRiNIbHOI CNAaAWMHN
NoACTBA TOWO. 10 i€l rpynu NpaB 3apaxoBytOTb TaKOXK Npasa NOACTBA —
NpaBO Ha MMP, NPABO Ha CTa/IMIi PO3BMTOK, NPaABO Ha BesneyHe ANA KUTTA
i 340P0OB’A AOBKINNA TOLWO .

MpaBoBa Npupoaa Ha3zBaHOI rpynu NpPas BUKIMKAE B HAYKOBOMY Cepef-
OBWLLj YM He Hanbinblie ANCKYCIM. BOHW CTOCYOTLCA AK NiHIBICTUYHMX TOH-
KOLLIB, TaK i MEBHMX IOPUANYHMX aCNEKTIB UMX npa.. [eAKi aBTopu 3BepTa-
tOTb yBary Ha Te, O BKa3aHi NpaBa He € NpaBamu JHOANHK, OCKIJIbKM NpaBa
NIOAMHW, 33 BU3HAYEHHAM, Lie CyD’EKTUBHI NpaBa OKPeMMUX iHAMBIAIB, WO
XapaKTepmnsytoTb chepy iHAMBIAYyaNbHUX iHTEpeciB. HaBnaku, KOMeKTuB-
Hi MpaBa € NpaBamMu rpym, ChiIbHOT, MEHLIMH, KOPIHHNX HapOoAiB, HaLil,
HapoZy, Nt0ACTBA 3araj oM. HUMM MOXKe CKOpPUCTATMCA 1 OKpema NtoAMHa,
ane 3a3BMYyall Lie NoB’A3aHO He 3 i 0COBUCTUM CTaTYCOM, @ 3 HaANEXKHICTIO
[0 NeBHOI CNiNbHOTU. |, We BaXKNMBille, BUHWMKAE NUTAHHA, XTO Hece Bia-
NoBiAaNbHICTb 3a IXHE AOTPMMAHHA 1 3abe3neyeHHA — JepsKaBa Yn BCA
Mi¥HapoaHa CcniNbHOTa, 0COBAMBO AKLLO MAETLCA NPO NpaBa NOACTBA —
Ha MUP, Ha Be3neyHe ANA KUTTA | 3A0P0B’A AOBKINNA. 3BaKaOUM Ha OCTaH-
HE 3ayBarKeHHs, LK rpyny npas e Ha3WBatoTb NpaBamu conidapHocmi.
X NOKM WO He MOXyTb Be33acTeperkHO 3apaxyBaTut 0 KaTeropii topuamy-
HWMX, TOOTO TaKMX, AKI 3aXMLLAIOTbL CyAM NPaB, BOHWM MatoTb NepeBarKHO Co-
LiaNIbHUI | MOPaNbHUIA 3MICT, XO4 OKPeMi NMapOCTKM IXHBOT «topmnam3aLLi»
MOXHa NobaynTK BxKe 3apa3 (30Kpema B PilleHHAX MidKHAPOAHWX Cy/aiB).
O4yeBUAHO, LIEN NPOLEC TPMBATUME, XOU | HE TaK WBWAKO. YTiM, «topuam-
3auia» NpPaB HaBiTb NEPLOro NOKOJIHHA — TPOMAAAHCHKMUX | MONITUYHUX,
TpWBana TakoX 10BOI AOBIO M MaliXKe 3aBepLUMAAcA NnLe Ha NoYaTKy Mu-
HY/10ro CTONITTA.

OcobmBy yBary KONeKTMBHMM MpaBam NPUAINATb Y ciM’i 3BUYAEBOO
npaga, Lo 3yMOBAEHO 0COB/IMBOCTAMM iEpAPXIi LiHHOCTEN adpPUKAHCBKOrO
cycninbeTea. MNaemiHHMIA cnocib XUTTA NO3HA4YMBCA Ha CBiAOMOCTI Hace-
JIEHHA — IOAMHA MO BUXUTUY Ti/IbKM B MeEXKax NaeMeHi, IHTepecu AKOro
3aBXAM Mann NpiopuTeTHe 3HadYeHHs. KeHincbknin dinocod AxoH MOiTi y
CBOIM npaui «AbpuKaHCbKi penirii i dinocodia» nuwe: «AppUKaHCbKa §i-

IBaHKiB |. b. MpaBa /NtoacTBa: CTaH Ta NepCnekTUBYM iXHbOro 3abesnedyeHHn: asToped. gucepTauii Ha
3000yTTA HayK. CTyNeHA KaHA. lopua. HayK 3a cneujanbHictio 12.00.01 «Teopis Ta icTopia aepasu i
npaea; icTopifA NONITUYHMX | NPpaBoOBMX y4eHb» (081 — Mpaso). K.: HAYKMA, 2019. C. 9 i HacT.
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nocoodia BTineHa y dopmyni: “A € Tomy, Wwo mun €”». La ncuxonoria nosHa-
ymnaca M Ha 3MICTi perioHaNbHOro akTa 3 Npas HOAMHM — APPUKAHCHKOIT
XapTii npaB AtoanHKM i Hapoais (1981), Ae YMmano cTaTen NPUCBAYEHO came
KoneKkTMBHMM npasam. Mpodecop A. Jlerecc y cBoiit npali «paBa AtoanHM
B abpPMKAHCHKIM NONITUYHIN KyAbTYpi» 3a3Havyae: «AKOKU appuKaHLi Byau
iAEeMHUMUW HaTXHEHHMKaMM 1 aBTOpPaMK 3aranbHOI AeKnapalii npas atoau-
HW, BOHW MOTAM 6 NOCTaBWUTK NpaBa rpomas, HabaraTo BuLLE NpaB iHAMBI-
LiB i BUKOpMUCTOBYBANAM 6 Ky/NbTYPHI iZioMM, LLO AKICHO BiApi3HAIOTLCA Bif,
MOBMU, SIKOIO L iAei COOpMYIbOBaHO HUHI» .

KonekTnBHI NpaBa He CNia CTaBUTW BULLE IHAMBIAYA/IbHUX, AK HE MOBUH-
HO BYTM NpumaTy 0coBMCTOro iHTepecy iHAMBIAA HafA, iHTepecaMu cninb-
HOTW, yCi NpaBa NOBMHHI ByTM B rapMoHii. LiHHICHMIA 3micT BMpobaeHoro
Habopy yHiBepcabHUX NPaB IOANHM NOAATAE B TOMY, WO B HUX 3aKNaLeHO
NoTeHLian TUX NPUPOAHUX i HEOAMIHHMX BNACTMBOCTEN, AKI NOTPIOHI Ans
HOPMa/IbHOI KUTTEAIANBHOCTI NOANHM A NIOACTBA 3ara/loM.

3.1.3. Mpasa aoguHu i pyHgameHTanbHi (OCHOBOMOJOMKHI,
OCHOBHI) npaBa

PyHOaMEHMAAbHUMU (OCHOBOMOMAOKCHUMU, OCHOBHUMU) Mpasamu
BBAXalOTb MpaBa JHOAMHN, AKi 3a3BMYAM 3aKPINIEHO B KOHCTUTYLIT abo K
BUNNMBAIOTH i3 i AyXy, | AKi BOHA rapaHTye. X iIMEHYIOTb KOHCTUTYLIMHUMMU.
30e6inblIOro Ui NpaBa € NO3UTUBHO-NPABOBO GOPMOIO BUPAKEHHS NMpPU-
POAHMX, HEBIAYYKYBAHMX NPaB JOAMHM, TOBTO NOB’A3aHMMM He 3 CTaHOM
rPOMaJAHCTBA, @ 3 KOXHOW toAMHON. [1o Toro ¥ GyHAaMEHTaNbHUMM
OPUOANYHUMM NPaBaMM NHOAMHM € AMLe Ti, AKI MOXHA 3aXUCTUTK B CyAi.
3a TaKkoro niaxoay BiabOyBAETbCA MOEAHAHHSA MPUPOAHO-NPABOBOIO PO3Y-
MiHHA NpaB MOAMHN (AK 3ara/lbHOBM3HAHMX MOPaNbHO OBrPYHTOBAHMX
notpebd NOAMHM, LLO HANEXKATb KOXKHIM NOANHI BiANOBIAHO A0 1i npupo-
M) Ta iXHbOI NO3UTMBI3aLLED (K IOPUANYHO BU3HAHUX OCHOBHMM 3aKO-
HOM Mpas., WO NiANAratoTb CyA0BOMY 3aXMUCTY). Be3 MOMKAMBOCTI CyA0BOro
3axXMCTy NpaBa MOAMHWM 3a/MWAKTbCA racnamMu abo Aeknapauismu, wo
HaMACKpaBille BUABNAETLCA 33 AMKTATOPCbKMX pexumiB. o6 BOHM He
nepeTBOPIOBANNCA B AeKNapaLlito, ix NoTpibHO He TinbKK 3adikcyBaTh, 30-
Kpema B OCHOBHOMY 3aKOHi AepKaBu, a 1 BM3HAYUTM MEXaHi3MM iXHbOI
peanisau,ii, NOCNiAOBHO MPOBECTM iX Yepes YCo CUCTEMY 3aKOHO,aBCTBa Ta
OPUANYHY, Nepeaycim cyaoBy NPaKTUKy. CKaXKimo, B iC1aMCbKMX KpaiHax
KOHCTUTYLIMHO 3a4eK1apoBaHa PiBHICTb YCiX nepe/ 3aKOHOM, AKY aHi 3aKo-

Legesse A. Human Rights in African Political Culture. In Thompson, 1980. C. 124—129.
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HO/ZLABCTBO, aHi Cy40Ba NPaKT1Ka 3a3BMYait He 3abe3neyytoTb. Hanpuknag,
nporonoweny B NyHKTI 14 ctatTti 3 KOHCTUTYUiT IpaHy igeto piBHOCTI BCix
nepes 3aKOHOM He Bifo6pasman B 3aKOHOAABCTBI: AiBYaTa BXe 3 AeB’ATU
POKIB MOXYTb HECTW KPUMIHANbHY BiANOBIAANbHICTb, TOA AK Xnonui — 3
n’atHaauAaTv (ctatra 147 KK IpaHy); 0HbKa B POAMHI Ma€ NpaBo ycnaaKo-
BYBaTW /JMLLIE NMOMOBUHY YAaCTKM TOTO, WO AiCTAaETbCA CMHOBI; YOMOBIK MaE
3aKOHHEe MpPaBO YKNaZAaT WAob 3 YHOTMPMA APYKMHAMM, TOA| AK MKiHKa —
nvwe 3 ogHuM. Ui npuknaam AeMOHCTPYIOTb HEAOTPUMAHHA NMPUHLMNY
PIBHOCTI LLLe Ha 3aKOHOAABYOMY PiBHI, HE KaXKyyM BXKe Mpo CyAoBYy Npak-
TUKY. TOMy 3aKpiNAeHHA NPaB NOANMHN B KOHCTUTYLIT — Le Ane nepLimnm
KPOK A0 BM3HAHHA ix AeprkaBoto. LLob BOHM cTanm peanbHicTio NoTpibHO
CTBOPUTM NOTPIOHI KOPUANYHI MeXaHi3MK 1M1 Npoleaypu iXHboI peanisalli i
3axMCTy Ta NOCNIAOBHO BTI/IOBATK iX Y KMUTTA.

3a 3mictom OcHoBHOro 3akoHy ®PH, ge po3ain npuceAYeHUIt npa-
Bam NtoAMHM Mae Ha3By «OcHoOBHI npasa» (Him. Die Grundrechte), nin,
AKMMM PO3YMItOTb rapaHTOBaHi KOHCTUTYLji€ED npaBoBi nosuuji (Rechts
positionen), AKi aapecaT npaBa MOXe 3aXMCTUTKU, 30KPEMA 3a JONMOMOro
KOHCTUTYLIMHOI CKapru.

Y KOHCTUTYLIMHO-NPaBOBIl NiTepaTypi PO3MENKOBYIOTb NPaBa NANHN 1

dyHOameHTanbHi (OCHOBHI) NpaBa Tak:

* npaBa JOAMHM 3YMOB/EHI NOACBKOID MPUPOAOID M HaneaTb /to-
OWHI Bia npupoan, 60 BOHa Hapoamnaca AtoAMHOK. BOHM icHYHOTb
He3aNexHo BiZ, HOpMaTMBHOI diKkcallii Ta NepeayoTb NO3UTUBHOMY
npay. PyHAameHTa bHi, abo » OCHOBHI NpaBa — Le npasa Joan-
HW, BUPAXKeHi B NO3UTMBHIM dopmi. [lep:kaBa He CTBOPIOE iX, a AnLe
BiaTBOptoe B OCHOBHOMY 3aKOHi, OO iX rapaHTyBaTW Ta 3axMLLaTy;

* paBa JHOAMHW € 3araJibHOBU3HAHUMM Ha MiIXKHAPOLHOMY PiBHI,
BOHW BMKNadeHi 8 MixHapoaHomy binni npo npasa AtoAMHM 1y
HU3LL MiXKHAPOAHMX KOHBEHLM, ToAj SK dyHAaMeHTaNbHi (OCHOBHI)
npaBa — Le nepeaycim nNpaga, wo rapaHtTye OCHOBHWI 3aKOH KOH-
KPETHOI KpaiHW. MNpasa NOAMHM, 3aKpinaeHi B MiXXHapO4HO-NPaBo-
BMX AOKYMEHTaX CTatoTb OCHOBHWMMMK MpaBamMu B pasi paTudikalii
UMX LLOKYMEHTIB AePXaBO0 Y BU3HAYEHOMY KOHCTUTYLIEIO NOPALKY;

* AK OCHOBHi NpaBa, TaK i NpaBa NtOAMHM € 0DOB’A3KOBUMM, OAHAK
nepuwi 3abesnedyye cynoBUIA 3aXMCT, @ APYri — MiXKHAaPOAHI opraHi-
3auii (OOH);

e dyHAaMeHTaNbHi (OCHOBHI) NpaBa, Xo4 i FPYHTYIOTLCSA Ha NpaBax /lto-
OVHW, YTIM, MEBHOK MIPOO 3anexaTb Big, KpaiHM Ta MOXKyTb OyTK
cneundiyHMMmM came AN LJ€ET KpaiHKW, TOAj AK NpaBa NtOANHM MatoTb
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YHiBEpCanbHe 3Ha4YeHHA, WO 03HaYaE, WO BCi Nt0AM € IXHIMM HOCIA-
MW A KOPUCTYIOTbCA HUMMK;

* y IeMOKPaTMYHIli, NPaBoOBiN AeprKaBi 0bcAr OCHOBHMX NPaB MOXKe
6yt WKpwmm 3a obcar, nepenbadeHuin BianoBiAHMMIN MiKHapoa-
HMMW NAaKTaMM NPO NpaBa JHOAMHM, TOAI K B aBTOPUTAPHIM AeprKa-
Bi — HaBMNakKu;

* NpaBa /HOAMHN € BUABOM LLIHHOCTEN, AKI € HAMBAXK/MBILIOWO Nepe-
AYMOBOI NHOACBKOrO CNiBiCHYBaHHA, BigNOBIAHO, Yepe3 tpuandHe
3aKPiNNEeHHA B TEKCTI KOHCTUTYL,T BOHWM CTalOTb €ETUYHUMMK M NPaBO-
BMMMW 3acagamm GyHKLiOBAaHHA AepsKaBy.

BinblwicTtb GyHAAMEHTaNbHMX (OCHOBHMX) NPaB € AuLLE Biaa3epKaneH-
HAM NpaB JOAMHM, aZXKe BCi BOHWM CMPAMOBAHI Ha CTBOPEHHA rapMOHIAHMX i
CNpaBeaIMBUX YMOB XMNTTA. MeToto AiANbHOCTI MiXXHAaPOAHUX i PerioHanbHMX
OpraHi3auji 3 NpaB NOAMHM € TAPMOHI3aLLiA HaLLOHAIbHOro 3aKOHOAABCTBA 3
Mi¥HapPOAHMMM CTaHAAPTaMM Ta HOPMaMK, BUKNAAEHVMMM B IOTOBOPAX, NakK-
Tax i KOHBeHLAX. PaTMdikyBaBLIN MiXKHAPOAHM AOrOBIP NPO NPaBa AOANHY,
KpaiHa Ma€ BXKMTW BCiX NOTPIOHMX 3ax0A,iB, o6 yBiANOBIAHNTU HaLiOHaNbHE
3aKOHO/Z@BCTBO MiXKHAapPOAHMM MoNOKeHHAM. Lle BinbyBaeTbca nepeaycim
yepes A0AaBaHHA B TEKCTU KOHCTUTYLA Nepeniky MiXKHapoAHO BM3HaHMX
NpaB i CTBOPEHHA CUCTEMM rapaHTIl IXHbOI peanilauji Ta 3axmcTy. BoaHouac
nepenik OCHOBHMX NPas., WO rapaHTye OCHOBHWI 3aKOH, MOXKe DYTU LMPLLINM
HiXX TOM, LLLO MICTATb MiXKHapPOAHI aKTK 3 NPaB AOAMHM.

Hanpuknag, ocTaHHIM Yacom 3Barkatoum Ha NoTpedy 3aXMCTUTM 0Coby
BiA HaAMipHOro BTPy4YaHHA B il 0cOBMCTE KUTTA Yepes 36npaHHsa iHdopma-
LT Npo Hel A0 TEKCTY KOHCTUTYLI A0AAKTb NPaBO Ha 3aXMUCT NepCoHabHUX
[aHuX (Tak pobnaTh, 30Kpema, y 3emaax HimeyumHm: bepniH, Cakconis). o
TOrO ¥ Te, WO TaKoro npasa B TeKcTi OCHOBHOro 3akoHy ®PH Hemage, Himeu-
YMHa He 3anulimna rpomagsH bes s3axucty: ®PeaepanbHnii KC HimeyumHnm
B pilleHHi BVerfGE 65, 1 BUCNOBMB NO3MLLO, O «B YyMOBaX Cy4acHoi 0b-
POBKM JaHMX 3axMCT disnyHMX ocib Big HeobmexxeHoro 30opy, 3bepiraHHs,
BMKOPUCTAHHSA Ta PO3KPUTTA iXHiIX NePCOHANbHMX A@HNX 3AiMCHIOKTb Yepes
3ara/ibHe NpaBo 0cobu, Lo 3axXMLAE NYHKT 1 cTaTTi 2 (NpaBO Ha BibHUIA
PO3BUTOK CBOEI 0COBUCTOCTI) pa3om i3 nyHKTom 1 cTaTTi 1 (HegoTopKaHIicTL
MMOACLKOI rigHocTi) OCHOBHOMO 3aKOHY. AHaNOriHY No3uLito chOpPMYIbo-
BaHO KCY B piweHHi 8ig 20.01.2012.

Y HimeuunHi, ABCTPIi 1 A€AKUX iHLWIMX KpaiHax KpUTepieEM 3apaxyBaHHS
npaB A0 KaTeropii OCHOBHMX, AK YXKe 3a3Hadyann, pO3r1a4atoTe MOXK/INBICTb
3aXUCTUTK CBOE MPABO Yepes NoJaHHA KOHCTUTYLiIMHOT cKapru. 1o Toro »
3rigHO 3 piweHHAM KoHctutyuiHoro cyoy Asctpii (VIGH 14/03/2012, U
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466/11), npaBa, rapaHTOBaHi XapTieto ocHOBHMX Npas €C, BianoBiaHO A0
NPUHUMNY eKBiBaneHTHOCTI (iAeHTUYHOCTI 3a 3micTom i noaibHocT y dop-
MY/IIOBAHHI) € NpaBamu, WO rapaHTye KOHCTUTYLIS Nia Yac po3rnaay 8 KoH-
CTUTYLIMHOMY CyA.

Y kpaiHax Paam €Bponu, wo patudikyBaam KoHBEHLO Npo 3aX1CT NpaB
NOAMHWU I OCHOBOMONMOXHMX cBo60A, 1950 poKy, BM3HAYEHO MOPIBHAHO
BMLLj CTaHAQPTW 3aXMCTy NpPaB AtoAMHW. 3aBAAKM AiANbHOCTI EBPONENCbKO-
ro cyaly 3 NpaB IDAMHM 3MICT NpaB PO3LLMPIOKOTL, | Aeaani binbliue acnekTis
npas NOAMHW NOTPanAAoTb B chepy 3aXMCTy, LLLO HaKNaLAE BiANOBIAHI 30-
608B’'A3aHHA Ha KpaiHW rapaHTyBaTu iX y TOMy K 06cA3i.

[eaki HayKOBLI OCHOBHMMM Ha3MBatOTb MpPaBa, Wo 3akpinaeHo 8 Oc-
HOBHOMY 3aKOHI Ha MPOTMBary npaBam, LLO MICTATb iHLWI A)Kepena npasa
M BUCTyNatoTb NMopAd 3 OCHOBHMMMW AK 3BMYAlHI. IHWI (3BMYaliHi) npaBa,
AKi He 3aKPINUAN B KOHCTUTYLT, 3aMMatoTb, Ha IXHIO IYMKY, HUKYeE Micle B
iepapxivHin cucTemi, i ix peryntotoTb 3BMYaHI 3aKOHU. [HOAI rpaaalia npas
BiAOYBa€ETbCA B camoMy TeKcTi OCHOBHOrO 3aKoHy. Hanpuknaa, KOHCTUTYLT
MopTyranii (1976) Ta lcnawii (1978) po3noainstoTb OCHOBHI NpaBa Ha KifbKa
KaTeropir 3a1exHo Bif, 3MiCTy iXHbOro 3axucty. Mepuly rpyny npas (Npaso
Ha XXWUTTA, 0COBUCTY HEeAO0TOPKaHICTL, cBODOAY iaeonorii, penirii Towo) pa-
30M i3 3aXMCTOM Yy 3BUYAMHMX Cyaax, 3aXMLLAIOTb Y KOHCTUTYLLIMHOMY Cy/i,
iHWi OCHOBHI NpaBa (34e6iMbWOoro couianbHi U KyNbTYPHI) — TiNbKK Y 3BU-
YanHKMX cyaax. [HaKwe Kaxyuu, PisHUUA MiXK HUMM NONATAE B }KOPCTKiLLIOMY
3aXUCTI NepLUMX.

OKpim TOro, iHWi NpaBa MOXyTb OYTM NOB’A3aHI 3 NEBHMMW CTaTyCaMu:
neHcioHepa, mano3abe3neyeHmx 1 iHWKUX KaTeropin HaceneHHs — Hanpu-
Knag, npaBo Ha cybcuaito, MpaBo Ha NeBHI Nibrv A1 YOPHOOUALLIB, Bil-
CbKOBOC/Y»KOO0BLIB, HaraToAiTHUX TOLLO.

Y 3B’A3KY 3 UMM BMHMKAE LLE OAHE BaXK/MBE 4/1A BITYM3HAHOI NpaBo3a-
CTOCOBHOI, 30Kpema CyA0BOI NPaKTUKM MUTaHHA. BignoBigHO A0 YaCTUHM
nepwoi cTaTTi 22 KoHcTUTyLii YKpaiHu npasa 1 cBoboAM NOANHM Ta rpo-
MaZAHMHA, 3aKpinieHi Heto, He € BMYepnHUMK. KpuTepiie, 6oaan 3aranb-
HMX, 38 AKMMMW 3aPaAX0BYIOTb 0 OCHOBHMX KOHCTUTYLLIMHMX NPaB Npasa, Lo
NpPAMO He 3adikcoBaHi B OCHOBHOMY 3aKOHi YKpaiHu, Hemae. Tomy unmano
IOPUCTIB-NPAKTUNKIB, @ YaCOM i AeAKi HayKOBL HamaratoTbca «NiaBecT» nig,
Ui NnpaBa — npaBga, HabyTi B pe3ynbTaTi yXBaNeHHA BiANOBIAHNX 3aKOHIB,
30Kpema npasa Ha cybcuaji, ninbru, 4ONOMOr TOLLO, BBaXKatoun ix, AK i oc-
HOBHI KOHCTUTYLIMHI NpaBa, TakKMMM, 3BYKEHHA 3MICTY 1 0O6CAry AKMX Biano-
BiAHO A0 YaCTMHM 3 Tiei € XK cTaTTi 22 KOHCTUTYLIT YKpaiHM He A0NyCKatoTb.
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Cnig 3a3Ha4YnTM, WO KOHCTUTYLIT AEAKMX IHWWX NOCTPALAHCBKUX Aep-
¥aB, AKi, AK | yKpaiHCbKa KOHCTUTYLIA, He 3anepedvytoTb iHWMKX, OKPIm
chopMyNnbOBaHMX Y Hild NpaB i cBo6O/, HaMaratoTbCA, XO4 i B 3arasibHOMY
BUINAZAI, BU3HAUYUTU KpUTepii, 38 AKMMMK Taki npasa M cBobHOAN MOXKYTb
3apaxoByBaTN A0 KaTeropii OCHOBHMX, KOHCTUTYLMHUX. Y YacTuHi 1 cTaT-
Ti 10 po3ainy apyroro KoHctuTyLii EcToHCbKOI Pecnybniku, npuceadeHo-
ro OCHOBHMMM Npasam, ceobogam 1 060B'A3KaM, igeTbea: «lepeniyeHi B
LbOMY pO34iNi NpaBa, cBOBOAM 1 0OOB'A3KM He 3anepeydytoTb iHLIMX NPas,
cBobop Ta 060B’A3KIB, O BUMNAMBAIOTb i3 cyTi KOHCTUTYLi abo y3roasKy-
tOTbCA 3 HEt | BiANOBIAA0Tb NPUHUMAAM NOACBKOI MAHOCTI, colianbHOI Ta
[EeMOKPaTUYHOI NpaBoBOi AepkaBm». OYeBUAHO, L€t ineeto (OKpim, xiba
Wo 060B'A3KIB) WOAO 3apaxyBaHHA A0 KaTeropii OCHOBHMX, KOHCTUTYLIN-
HWX NpaB i cBOOOA, CNif, KepPyBATUCSA M BITYM3HAHUM cydam, 30Kkpema KCY
nif, Yac TAYMaYeHHs 1 3aCTOCYBaHHA MONOXEHHs YacTuHM 1 cTaTTi 22 Oc-
HOBHOMO 3aKOHY YKpaiHW 40 BHECEHHA A0 HbOro BiANOBIAHMX, KOHKPETHI-
WKX GOPMYtOBaHb.

OTOM, CYTTEBI BiAMIHHOCTI Mi*K NpaBaMmn NtOANHW 11 dyHOAAMEHTANbHU-
MU, OCHOBHMMMW (OCHOBOMONIOXKHMMM) NPaBaMu JHOAMHU B yMOBaX Mo-
H6anizalinHMX Ta iHTerpaUiMHMX NpPoLEcis, WO BiAOYBAOTLCA B Cy4acHOMY
CBITi, NOCUNEHHA BNAMBY MiIXXHAapPOAHMX NAKTIB NPO Npasa NtoANHM Ha Hali-
OHa/lbHi MPaBOBi CMCTEMM, 30KPEMA HaLiOHaNbHI KOHCTUTYLT, Aeaani 6inb-
e CTMPatoTbCA (HIBENOKOTLCA), LLO, 3BICHO, He 3anepeyye 0cobamnBoOCTeN
iXHbOro 3abesneyeHHs Ta 3aXUCTy B OKPEMMX KpaiHax i NpaBoOBMX CiM’aX.
AIK He 3anepeYyye M TOro, WO NOPAA 3 HEBIAYYKYBAaHMMM NPaBaMu TOANHM,
IO 3YMOB/IEHI CaMOIO i MPMPOAOHD, MOXKYTb iCHyBaTV HabyTi NpaBa, cTaTycC
AKMX BU3HAYAE BHYTPILIHE 3aKOHOA4ABCTBO TIEN UM IHLIOT KpaTHMU.

MiacyMoBYOYM, CNiA, HAarofIOCUTK LWE Ha OAHIM BaXKAMBIM AKOCTI Npas
MOAMHW — BOHW € HesnocepenHbo Aito4Mm npaBom. Lle o3Havae, wpo
He3anexHo BiJ, HopmMaTMBHOI dikcallii NpaB NOANUHN B KOHCTUTYLIT Ta BU-
3HaHHA X AK OCHOBHMX, @ TaKOX Bif, iXHbOI KOHKpPeTM3aLii B YUHHOMY 3a-
KOHO/.aBCTBi M CTBOPEHHSA CUCTEMMW rapaHTil IXHbOIO 3aXMCTy — Mpasa /1to-
OMHW MatoTb Npsamy aito. Cya0Bi opraHy EBPONENCbKMX KpaiH J0CKTb 4acTo
[EMOHCTPYBasIM CBOKO FOTOBHICTb De3nocepeaHbo 3aCTOCOBYBATU HOPMMU
KOHCTUTYL,M, WO rapaHTyoTb TPOMaAHCLKI 1 NOAITUYHI NpaBa. BoaHovac
CUTyaLis i3 coliaIbHO-eKOHOMIYHMMM NPaBaMm € HE TaKOKO OZIHO3HAYHOIO,
3Barkatoum Ha ocobanBy Npmpoay Umx npas. Mpsama ais npas A0AMHU No-
NArae B TOMy, WO X MOXYTb BUKOPMCTOBYBATK B NMPAaBO3aCTOCOBHIN NpakK-
TUUi contralegem — ycynepey 3aKoHy, AKWO 3aKOH cynepeunTb dyHaa-
MeHTaZIbHMM NpaBam HOAMHU: He BinOMBaE NPMPOAHO-NPABOBI OCHOBY;
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He BIANOBIAAE MIXHAPOAHO-NPABOBMM MPUHLMNAM | HOPpMaM NpPO Npasa
NIOAVHW M TPOMAZAHNHA; YXBANEHNN HENENTUMHUM OPraHOM AepXaBHOI
BAaAM TOWO. BOHM MatoTb NpAMY A0, AKLLO B 3aKOHOAABCTBI € MPOrannHuy;
KoAi3ii NpaBOBMX HOPM; Yy NPOLIEC] YXBA/IEHHSA pilleHHA cyaoMm i nobyaosu
HWUM iepapxii HOpPM AN1A 3’ACYBaHHA, AKY 3 HUX CAif, 3aCTOCYBATW B KOHKPET-
Hil cnpasi. Y BCiX LUMX BMNaZiKax NepeBsary BiAAatoTb 3aXMCTy MNpaB NOAMHU.

Hapasi npasa NtoAMHU 34at0TbcA 6araTbOM 3 HAaC CAMOOYEBUAHMM ABU-
Wem, NpoTe BapTo Nam’ATaTh Yacu, KoM TaK CaMO CaMOOYEBUAHUM ABK-
LLLeM BBaXKa M KOPUCTYBAHHA OAMHOMO AK PiUYIO 33 Yacis paboBAACHULTBA,
3aCTOCOBYBaAHHA byab-AKMX TOPTYP, Ha AKi 34aTHa NOACbKA yABa, 0cObANBO
B enoxy CepeaHboBiYYA, 0OMeXKeHHA AOCTyNy NepeciyHoOMy rpPOMaAHUHY
[0 YNpaBAiHHA AepKaBo 3a yaciB abcontoTmamy Touwo. TenepiliHe no-
Ba)KHe CTaBNeHHA A0 NpaB MOAMHU — Ue HaabaHHA NtoACTBa, pe3ynbTaT
nmoro H6araToBikOBOi 60pPOTbOHM 33 06CTOIOBAHHA CBOIX NPaB. ToMy NOAMHA
Ta ii NpaBa BM3HAKOTb HAMBMLLOHK LiHHICTIO, @ NPUHLMM NOBaru Npas Atoam-
HW 334,eKNapOBaHO B HAraTbOX MiKHAPOAHMX aKTaX | KOHCTUTYLIAX AeprKaB.

3.1.4. MpaBa NOAUHK i NpaBa rPOMaAAHUHA

Cepen, dyHAAMEHTaNbHNX (OCHOBHMX) MPaB MOXHa BUOKPEMWUTM NPaBga,
WO HaNexaTb Mlle rpoMaasaHam AepaBy — npaBa rpoMagaHuHa.

lpasa epomadsaHUHA — Le pi3HOBWA NPaB JHOAMHM, LLO HanexaTb He
BCiM ocobam, siKi MPOXKMBAOTb Ha TepuUTOpIi AepKasm, a anLie ii rpoma-
asaHam. TobTo npaBa rpoMagaHnHa yocob1o0Tb NONITUKO-NPaBOBUIA 3B'A-
30K 0cobu Ta AepykaBu M nepeaycim OXONATb NPaBa, AKi NOB'A3aHi 3i
3MOTOt0 0cObK BpaTh y4acTb Y NOMITUYHOMY KUTTI KpaiHK: BMOOpYE Npaso,
npaBo BYTN YNEHOM NOMITUYHMX NAPTIN, NPABO Ha YNPaBAiHHA AEPrKABHM-
MW CMpaBamm TOLLO. Y TaKOMy 3HAYeHHi BOHM 36iratoTbCA 3 KOHLEMLIED
NONITUYHMX NPaB.

[ONOBHMM NPU3HAYEHHAM NPaB rPOMAAAHMHA € NIATPUMAHHA BiAHOCUH
MiXK TPOMaZAHUHOM i AeprKaBoto, 3abe3nedyeHHsa yyacTi ocobu B cycninb-
HO-MONITUYHOMY N AEPXKABHOMY XKWUTTi 3aBAAKM HaAAHHIO i1 BiANOBIAHMX
IOPUAMYHUX MOXKAMBOCTEN (Nepeaycim npasa ronocy). CtaTyc rpoMaanHu-
Ha 1 NOB’A3aHi 3 HMM NpaBa He € AOCTYMHUMM ANS BCIX XKUTENIB KpaiHu. Y
6iNbLWOCTI KOHCTUTYLiM BIAMIHHOCTI MiXK NpaBamu NHOAMHU M NpaBamu rpo-
MadAHWHA 3HaxXo4ATb BMAB Y GOPMYIOBAHHAX BiANOBIAHMX cTaTel. Konwm
NaeTbCcA NPO NpaBa NtOAMHMU, IXHIX HOCITB MO3HAYatOTb CIOBAMM KKOXKEH»
abo «yci», a NnpaBa rpoMaZaHMHa — CAIOBOCMONYKAMWN «TPOMAAAHUH MaAE
NpaBoO», KrPOMaAAHaAM rapaHTyTb» TOLWO. IHOAI NpaBa rpomMaaAHnHa No-
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3HaYyatoTb HE TEPMIHOM «TPOMAAAHMHY, @ TEPMIHOM OCib, AKi HanexaTtb A0
TUTYAbHOI Hauii. Hanpuknaa, y ctaTTi 11 OcHoBHOro 3akoHy ®PH BuM3Hauve-
HO, O «BCi HIMLLi KOPMCTYOTbCA CBOHOA0I0 NEpecyBaHHA Ha BCill TepuTopii
®epnepalii», ogHaK TYT i4eTbCA HE MPO eTHIYHE NOXOAKEHHA 0cobK, a Npo
Tl TPOMaAAHCTBO.

Ha npakTuuj noain npaB Ha «NpaBa AOAMHUY 1 «NpaBa rPOMaaAHNHA»
nenani binblie BTpayYae CBOE TEOPETUYHE Ta MPAKTUYHE 3HAYEHHSA, 3 MeXi
Mi¥ HUMW NOCTYNOBO CTUPAOTHCA. Y 3B’A3KY 3 LM GOPMYNIOBAHHA AeAKMX
CTaTel HU3KK KpaiH, 30Kkpema KoHCTUTY LT YKpaiHK, cia BU3HATU HEKOPEK-
THUMK. Tak, B OCHOBHOMY 3aKOHi YKpaiHM 3adiKCOBaHO, O «rPOMaaAHM
MatoTb PiBHI KOHCTUTYLMHI NpaBa i cBOHOAM Ta € PIBHUMM Nepes 3aKOHOM»
(cTaTTa 24); «rpomagaHn YKpaiHM MatoTb NpaBo Ha cBoboay ob’eAHaAHHA
Yy NOAITUYHI NapTii Ta rPOMAACHKI opraHizauii» (cTatra 36); «rpomagaHu
MatoTb NpaBo 36upaTncb MMpHO, 6e3 36poi i NpoBOAUTH 360PU, MITUHTH,
noxoam, AeMoHcTpauji» (cTaTTa 39); «rpomaasaHam rapaHTyeTbCs cBoboaa
NiTepaTypHOT, XyAOXKHbOI, HAYKOBOI | TEXHIYHOT TBOPYOCTI, 3aXUCT iHTeNeK-
TyanbHOI BAACHOCTI, iXHiX aBTOPCbKMX NpaB...» (cTatTa 54); 8 OCHOBHOMY
3aKOHi HimeuyumHu — «yci HiMuj mMatoTb NpaBo 36mpatnucs MnpHo Ta bes
36poi» (cTaTTA 8), «yCi HiIMLi MatOTb NPaBO CTBOPIOBATM COIO3M M 06’eAHAH-
HA» (cTaTTA 9). AKLLO BYKBANbHO TAYMAYMTI BIANOBIAHI CTATTi, MOXKHA AiNTY
XMBHOTO BUCHOBKY, L0 Ha3BaHi NpaBa NOLIMPIOOTHCA TiIbKW Ha rPOMaZAH
YKkpaiHun abo ®PH BignosiaHo. OaHakK ix NoTpiBHO cnpuiiMmaTh B CUCTEMHO-
My 3B’A13KY 3 iHLIMMM HOPMaAMM KOHCTUTYLT: cTaTTa 23 KoHCTUTYLIT YKpaiHm
Ta NyHKT 1 cTaTTi 2 OCcHOBHOTO 3aKoHY ®PH nporonowytoTb, WO KOXEH MaE
NpPaBo Ha BiNbHWI PO3BUTOK CBOEI OCOBUCTOCTI, AKWO NPU LLbOMY He no-
pYyLYOTbCA NpaBa i cBoboAM iHWKMX Ntoael. BianoBiaHO iHO3eMUj MOXYTb
KOPUWCTYBaTUCb OCHOBHMMM NPaBaMm, 3BAXKaOUYM HA NMONOXKEHHA HA3BaHMX
ctaTe. OKpiM UpOro, 3a 3MICTOM MiXKHapPOAHMX aKTiB 3 NPaB AOAMHN Bia-
NOBiAHI NpaBa HafexaTb KOXKHIM NtoamHi (cTatTa 11 KoHBeHLii npo 3axucT
npaB NOAMHN | OCHOBOMONOXKHMX cBOBOA, CTaTTA 22 MiXKHAaPOAHOIO NaKTy
NpPO rPOMaZAAHCHKI | NONITUYHI NpaBa). TOMy 1M1 AepKaBu, WO paTudikyBanm
BIiANOBIAHI aKTW, NOBUHHI CNOBIAYBATN CaMe TaKMii Miaxia.

MeBHWI CEHC y PO3MeEXKYBaHHI NpaB JOAMHM 1 NpaB rpoMadsaHuHa €,
AK BUMNIMBAE 3 BUKNAAEHOIO, KOMM MAETbCA NPO NONITUYHI NpaBa: Bubopye
npaBo, NPaBo rosiocy Ha pedepeHaymi, NpaBo HAPOAHOI iHiLIaTMBK, NPaBO
Ha 06’eAHAHHA B MOMITMYHI NapTii, MpaBO Ha AOCTYN A0 AEPXHaBHOI Cay¥XK-
61. YCyHEeHHA iHO3eMLB Bif, y4acTi y 3/iMCHEHHI LUMX NpaB 3yMOB/eHa 3a-
XUCTOM [EepPrKaBHOro iHTepecy, 36epexeHHsM TepuUTopianbHOI LiiCHOCTI
M He3aneXHOoCTI.
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LLloao opraHiB micLLeBOro camoBpAAyBaHHA, TO iIXHA AiANbHICTb NOBMH-
Ha ByTM [enoNiTM30BaHa, a IXHE NPM3HAYEHHA — BUPILLEHHA NWUTaHb Mic-
LLleBOro 3Ha4YeHHA. ToMy 3ara/IbHO EBPOMENCHKOIO TEHAEHLLIEID € HAZAHHA
npaBa ro/ocy iHO3eMUAM, AKi MOCTIMHO NPOXMBAOTL Y KPaiHi M HanexaTtb
00 NeBHOT MicueBoi rpomaam. Lle npaso 3aKkpinaeHo B cTaTTi 6 KoHBeHLUil
Paan €Bponun Npo y4acTb iHO3EMLB Y CYCNiABHOMY XMWTTi Ha MmicLLeBoOMy
PiBHI, BiANOBIAHO A0 AKOI KOXHa KpaiHa, AKka paTudikyBana KoHBeHL,o,
«3000B'A3yETbCA HAAATU KOXHOMY TMOCTIMHOMY MeLKaHLO-iHO3eMUto
NpaBo rolocyBaTh Ta BUCYBATM CBOKO KaHAMAATYPY Ha BUGOpax 40 OpraHiB
MiCLLeBOro CamMoBpPAAYBaHHA, AKLLO BiH BiANOBIAAE TMM NPAaBOBUM BUMO-
ram, AKi npen’ ABNATLCA TPOMAAAHAM, i, KPIM TOro, Ha 3aKOHHMX MiacTaBax
NOCTIMHO MeLIKaE y BiANOBIAHIN AepKaBi NpoTArom N'ATW POKIB, WO nepe-
nytoTb Bubopamy». YkpaiHa aoci uro KoHBeHLo He paTudikysana.

lloao iHWMX (HENONITUYHNX) KOHCTUTYLLIMHMX NpaB, TO CTATyC rPOMaas-
HWHA He BN/MBAE Ha 3MOTy KOPUCTYBaHHA HMMM. BianoBigHe NONOXKEHHA
BifoOparkeHOo y cTaTTi 26 KoHCcTUTyLii YKpaiHW: «iHO3eMLi KOPUCTYHOTbCA
TUMM CaMUMM NpaBamu i cBo60LamMK, @ TAKOXK HECYTb Taki cami 060B’A3KMY,
AK | rpOMafAHM YKpaiHW, — 33 BMHATKaMMK, BCTAHOBAEHUMU KOHCTUTYLI-
€10, 3aKOHAMM Y1 MiXKHaPOLHMMM A0rOBOPammM YKpaiHM». Taki oBMeKeHHA
MOXYTb CTOCYBaTWCA, HaNpPWKIAZ, NpaBa BAACHOCTI Ha 3eMJto, NpaBa Ha
6e30nnaTHy OCBITY TOLLO.

3.1.5. MpaBa nAUHK Ta LOPUAUYHI 0CObM

MpaBa /OAMHM 3aKpiNJeHo 3a3BMYail B OAHOMY 3 MepLinx po3ainis
OCHOBHOrO 3aKoHy Aeprasu. [Jo TOro » Moro Hasea  GopmyatOBaHHA
BiANOBIAHMX CcTaTel po3Ainy HIOUTO Aae NiACTaBU FTOBOPUTU MPO Te, Lo
3adikcoBaHi B HbOMY MpaBa CTOCYOTbCA Ti/ibKK i3ndHMX ocib. Tomy, ode-
BMAHO, KoHcTUTyLiMHWi Cya YKpaiHW, KW y CBOEMY pilleHHi Bia 9 ntoTo-
ro 1999 poky B cnpaBsi 3@ KOHCTUTYLIMHUM 3BepHEeHHAM HaujioHanbHoro
BaHKy YKpaiHu woa0 odiliiHOro TIyMadYeHHs MOoOMEHHS YaCTUHM NepLuol
cTaTTi 58 KoHCTUTYLji YKpaiHu (cnpaBa Npo 3BOPOTHY Ait0 B Yaci 3aKOHIB Ta
iHLWMX HOPMATUBHO-MPABOBUX aKTiB) KOHCTATYBaB, «LLO MOJOMEHHS YacTu-
HM nepLoi cTaTTi 58 KoHCTUTYLUIT YKpaiHM Npo Te, WO 3aKOHW Ta iHLWi HOp-
MaTWUBHO-MPABOBI aKTX HE MatOTb 3BOPOTHOI Al B Yaci, KpiM BMMAAKIB, KONMK
BOHM MOM’SIKLIYIOTb aD0 CKACOBYHOTb BiAMNOBiAabHICTL 0CObM, Tpeba po3y-
MITM TaK, WO BOHO CTOCYETLCA MOAMHM | rpOMaaAHHa (PisnyHOT 0cobu)»”.

PiweHHsa KCY Big 09.02.1999. URL: https://zakon.rada.gov.ua/laws/show/v001p710-99#Text (nata
3BepHeHHA: 24.04.2021).
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TUM YacOM BiZLHOCMHM MiXK NPaBaMM NIOAMHMN Ta LOPUAMYHUMKM 0cCODBamm
Habarato cknagHiwi. KOpnanyHi ocobmn He MOXKYTb HE KOPUCTYBATUCA MNeEB-
HUMK, 3aKPINJEHUMM B KOHCTUTYLIT, NpaBamu NIOAMHW (HanpuKknaa, npa-
BOM Ha HeLOTOPKAHICTb MOMELIKaHHA, Ha TAEMHULIO INCTYBaHHA, Tene-
bOHHMX PO3MOB, BiSlbHE BMPAXKEHHA CBOIX NOMNAAIB Ta iIHPOPMALLitO TOLLO)
xo4a 6 ToMy, WO PUANYHI 0COOM YTBOPHOKOTL /IFOAM, BOHM K € BU3HAYa/b-
HOO YaCTMHO LPUANYHOT 0COBM, CNPAMOBYIOTS ii AiANbHICTb. bes ntoaen
topnanyHa ocoba icHyBaTK He MOXKe. 3BiZICKM BUNMBAE, L0 AK LinicHe ntoa-
CbKe YTBOPEeHHA BOHa, 6e3yMOBHO, Ma€ KOPUCTYBATUCA NpaBaMu NHOANHN
TiEto MipOtO, AKOK BOHW MOXKYTb BYTU NOLWMPEHI Ha LOPUANYHY 0CObY.

Came Takoi No3uLii AOTPMMYETbCA, 30Kpema, OCHOBHMI 3aKoH ®PH, y
YaCTWHI TPETIN cTaTTi 19 AKOro HaroNoWYKTb Ha TOMY, WO «OCHOBHI NpaBa
MatoTb TaKOX OPUANYHI 0COBM, 3apeecTpoBaHi Ha TepuTopii HimeuunHn,
AKLLO Lii NpaBa 3a CBOEID CYTTIO MOXYTb OyTM 3aCTOCOBaHI A0 HMx». Liboro
NpaBmaa LOTPUMYHOTBCA Y KOHCTUTYLIAX AeAKMX MOCTPALAHCHKMX AEPHKAB.
YactuHa apyra ctatTi 9 KoHctutyuii ECTOHIT, Hanpuknaa, dikcye: «Mepepa-
xoBaHi B OCHOBHOMY 3aKOHIi Npaga, cBob60oAM 1 060B’A3KM NOLIMPIOOTHCA
Ha LPUAMYHMX OCID TaK, AK Le Y3roAKeHO i3 3araibHUMM LMK HopUaNY-
HWMX OCib i CYTHICTIO TaKkMx NpaB, cBoboA i 0608 A3KIBY. OYeBMAHO, TaKOI No-
31LIT NOBMHHI AOTPUMYBATUCA 1 BITYM3HAHI CyM 38 YMOBM HaNEXHOro 06-
FPYHTYBAHHA, HABITb AKLLO TaKMX NPUNUCIB Yy KOHCTUTYLIT YKpaiHM HEMAE.
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3.2. OCHOBHIi BaCTHBOCTI NpaB (II0AHHH

3.2.1. JlioacbKa rigHIicTb AK Aaxepeno i pyHAaMeHT npas NI04UHU

Y noHaTTa «riaHicte» (naT. dignitas) rnnboke KOpiHHA, SiKe cArae Lie
PaHHIX Penirin — XPUCTUAHCBLKOI, toAenCbKOl TpaanLi, 3rogom icnamy. Ak
dinocodcebRy ifeto riaHICTb NOAMHM 3aN04YaTKOBYBAHO Lie B enoxy AHTU-
YHOCTI Y TBOPaX AABHbLOTPELbKMX i AaBHbOPMMCbKMX dinocodis (MnaToH,
UnuepoH). B enoxy CepeHbOBIYYS MOACHKIN TAHOCTI NPMUCBAYEHi npaldj
Tomum AKBIHCbKOrO, AKOro BBaXatoTb TBOPLEM TEONOMYHOT KOHLeNu,i Atoa-
CbKOI rigHocTi. oTim iaeto rigHOCTI NtOAMHKM PO3BMBAAM Y CBOIX MpauAx
Camyenb ¢oH MydbeHaopd, Immanyin KaHt, AxoH Poyn3 Ta tOpreH Mabep-
Mac. TaKoX L0 i4eto MOKNaAeHO B OCHOBY HAMBaXAMBIWMX 1A KOHCTU-
TyuioHanismy AoKTpuH [KoHa JlokKa, Lapna-/lyi MoHTteck’e, HaH-Kaka
Pyccco Ta iHWwwmX.

Micna [lpyroi cBiTOBOI BiiHW NOACHKA TiAHICTb CTafa NpeaMeTOM pery-
NOBaHHA MixkHapoaHoro npasa. Came 3 Hel NoYMHaAeTbCA nNpeambyna 3a-
ranbHOI AeKnapaLii NpaB NOAMHK, e 3a3HaYeHo, Wo: «bepyyn 4o yBaru,
L0 BM3HAHHA riAHOCTI, AKa BNaCTMBA BCIM YneHaM MHOACLKOI ciM'T, | piBHMX
Ta HeBif'EMHMX X NpaB € OCHOBOI cBOOOAM, CNPaBeaIMBOCTI Ta 3ara/lbHo-
ro MUPY...», Aai B CTaTTi 1 BKa3aHO, WO «BCi II0AM HAPOAKYIOTLCA Bi/IbHU-
MW i PIBHUMM y CBOIM TiAHOCTI Ta NpaBax». Biatak y MixkHapoaHOMY NakTi
NPO rPOMAZAHCHKI | NONITMYHI NpaBa Ta MiXXHapO4HOMY NaKTi NPO EKOHO-
MiYHi, colianbHi i KyNbTYpHI NpaBa NtOACLKY riAHICTb BU3HAHO Oxepesnom
npas MOAMHM, WO BiATBOPEHO B Npeambynax BiANOBiAHWX aKTiB: «[paBsa
BMM/IMBAIOTb i3 BNACTUBOI /IOACHKIM 0cobi rigHoCTi». TigHICTL 0cobM BU3Ha-
HO CNiIbHOO LLIHHICTIO Aep:KaB-yneHiB €C, wo 6yno 3adikcoBaHo B cTaTTi 2
Jorosopy npo €sponeticbkmnit Cotos: «Coto3 3aCHOBAHWIM Ha LLIHHOCTAX MNo-
Baru NOACLKOI rigHoCTi, cBo60OAM, AEMOKPaTIi, piBHOCTI, NpaBOBOI AepKaBM
i LOTPUMAHHA NpaB NMOANHM... LLi LiHHOCTI € CNinbHUMKW ONA AeprKaB-yie-
HiB...». XapTia ocHOBHMX Npas €C 2000 poKy NOYMHAETLCA 3 TAHOCTI, CTATTA
1: «TigHicTb 0cobu € HepoTopKaHoto. i Tpeba nosaxkaTy 1 3axmLaTH.

Y uen e nepios NtoAckbKa MAHICTb CTAE LIiHHICHOK KaTeropieto KOHCTH-
TYLiMHOro npasa. EBPONENCbKi KOHCTUTYLIT 3aKpinuan NOACBKY TiAHICTb
AK WIHHICTb | NpaBO Ha NoBary At0ACbKOI MAHOCTI: HanpUKAaa, y YactuHi 1
cTatTi 1 OcHoBHOrO 3aKoHYy ®PH (1949) B13HaueHo, Wo: «[igHiCTb N0 ANHN
€ HegOTOPKaHo. NoBaxaTn 1 3axMwaTtn ii — 0OOB’A30K YCi€i AeprKaBHOI
BRaan». AHaNOTIMHO NOYNHAETLCA PO3Ain NepLnii «po OCHOBHI NpaBa I
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060B’A3KM» KoHcTuTyLii IcnaHii. Ta oAHMM 3 HaUMOLWKX BUPaXKeHb ria-
HOCTI OAMHM B CyHaCHOMY KOHCTUTYLiOHani3mi € ctatta 30 KoHcTuTyuii
MonbLj: «MpupoaHa i HeBia'eMHa riaHICTb NtOANHW € OMcepessom cBODOA, i
npas Jt0ANHM Ta TPOMaAAHMHA. BOHa HenopyLwHa, a nosara 40 Hel Ta ii 3a-
XMCT € 000B’A3KOM NybiuHMX Bnaa». OAHAK Taki 3acaZiHMyi KOHCTUTYLLAHI
NONOXKEHHA MOTAN 6 3aANWNTICA AeKNapaTMBHUMMK He3 BigNoBiAHOT Npak-
TUKM KOHCTUTYLiMHMX cyais. Came BOHM 3p0BUAN iX AIEBUM MeXaHi3MOM
3aXMUCTYy NpaB /MOAMHM, AKI TAyMadaTb Kpidb NPU3MY JIKOACHKOI MiAHOCTI.
JltoAcbKa riaHICTb 4OCUTL YacTo € KPUTEPIEM OLHIOBAaHHA 3aKOHOAABCTBA,
a NopyweHHA NOACBKOI TiAHOCTI MoKe ByTW NiACTaBoO ANA BU3HAHHA
HOPM HEKOHCTUTYLIMHUMM.

[epeKoHAMBUM NPUKAAAOM rapaHTiA NOACBKOI MAHOCTI AK HAaMBULLOI
LiHHOCTI KOHCTUTYUIMHOro nagy € npaBoBa cucTema HimevdymHu. Take
LiHHICHEe CTaBAEHHA A0 uj€ei KaTeropii HeabuAKOK MIPOHD 3yMOBIEHO A0-
CBiAOM IXHbOrO ICTOPUYHOIO MUHYJIOTO, AK CBOEPiAHA peaKLuia Ha macose
HexTyBaHHA NOACHKOIO FiAHICTIO 3 BOKY HaLLiOHAN-COLLiaNiCTUYHOT AepKaBM
M noTpeboto NoAo0AaTN MOro HeraTUBHI Hachiakun. eaepanbHUM KOHCTUTY-
LiHWiA cya HimeY4nH Heo4HOPa30BO HAro10LWyBaB Ha OCHOBOMOJIOXHO-
CTi YaCTUHM Nepoi cTaTTi 1 OCHOBHOIO 3aKOHY, 3a AKOO TAHICTb NOANHU
niZHeCeHo A0 HaMBMLWOro paHry. MoXKHa HaBeCTU YMMaNo NPUKIAAIB Cy-
[OBUX PilleHb, B AKMX HAABHA BIANOBIAHA NO3MLLIA.

Malixe XpecTtomaTtinHMm cTano pileHHAa PenepanbHOro KOHCTUTYLN-
Horo cyay Himewyunnu sia 15.02.2006 (1 BvR 357/05) Wwoa0 KOHCTUTYLLN-
HOCTi 3aKOHY «[po 3abe3neyeHHs 6e3neKkn NoBITPAHOIO Pyxy», WO po3r/ia-
[3N10Cb B NOPSAAKY KOHCTUTYLLIMHOT CKapr. AHani3youM NpaBo AepaBu Ha
36UTTA NiTaKka, AKUIA 3aXONUAN TEPOPUCTH, LLO CTAHOBUTL 3arpo3y HKUTTHO
NoAen Ha 3eMAi, AKe AeprKaBa 3a CBOIM KOHCTUTYLLIMHUM 0060B’A3KOM Mo-
BMHHa 3axuuiati, PKC Haronocme Ha KOHCTUTYLLIMHMX MeXKax 3aKOHOAaB-
yoi Bnaau. Ix cnin AOTPYMYBaTMCA HaBITb y pasi yXxBaneHHA 3aKOHy 3a40d
3arafbHoOro 6nara — ypATyBaHHA KUTTA iHWKWX Ntoael. AK BUNANBAE i3 3a-
cafHM4YMX nonoxkeHb OCHOBHOrO 3aKOHY, HE MOXHa BOWMBATM HEBUHHMX
Moaei (3BiCHO, Lie CTOCYETLCA He TePOPUCTIB, AKI CAMOCTIMHO yXBanUAU Pi-
LEeHHS WO/10 CBOro MalbyTHbOTO, a MacasKMpiB I eKinay NiTaka), He MOX-
Ha MPUHOCUTK B XKEPTBY XKUTTA HABITb OAHIET IOAVHM 3apan 3aXUCTY KNT-
TA iHWMX, Xal HaBiTb Ti, KOrO Lie CTOCYETbCA, MAtOTb KiflbKa XBUIMH KUTTA.
KOXXHe XUTTA LiHHe 0AHAaKOBOK MipOto. IHaKLle NtoaAMHa NepeTBOPIOETLCA
B 00’eKT, y Takuit cnocib nosbasnatoumMck nosarun i rigHocTi. NiarpyHTAm Ta-
Koi no3uLii ctanm dpinocodcbko-nNpaBosi normsam ImMmaHyina KaHTa Ta noro
nocninosHuKa MoHTepa [topira, AKMI CTBEPAMKYBAB, WO JHOACLKY TiAHICTb
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NOPYLWEHO TOAi, KONW «toAMHa cTae 00’eKTOM, TOHTO NPOCTUM 3acoHOM,
PO3MIHHOIO 1M BUTPATHOI BEIMYMHOIOY .

OT)Ke, 419 BMKOHAHHA 0DO0B'A3KIB AepKaBK i3 3aXMCTYy KUTTA Atoael
MOYTb BUKOPUCTOBYBATM AnLLIE Ti 3ac0bK, AKI BiANOBIAAIOTL KOHCTUTYL.

AHanoriiHe piWeHHA yxBanmB KOHCTUTYUiMHMIA TpubyHan [lonblij
2008 poky woA0 nonoxeHHa 3akoHy «lpo asiauito» (Cnpasa Ne K 44/07
Bia 30.09.2008).

Llle oaHMM ACKpaBMM NPUKIALO0M 3aXMCTY JIIOACBKOT MiAHOCTI € cnpaBsa
denepanbHOro KOHCTUTYLIMHOrO cyay HimeydmHW woao AOBIYHOrO Mnos-
HaBneHHA BOAI AK BUAY KPUMiHaNbHOrO NokapaHHsa (BVerfGE45, 187). Ha
aAymry ®KC, nosiuHe no3basneHHa Bosi 6e3 WwaHcy Konn-Hebyab CKopucTa-
TMCb CBODOAOD HECYMICHE 3 JIIOACHKOM TiAHICTIO 1 MPUHLUMNOM NPaBoBOi
nepxasu (BVerfGE45, 187, 228 f). Aaske HenopyluHa TigHICTb HOAMHU AK
0COBUCTOCTI NO/IATAE CaMe B TOMY, LLLIO BOHA 3a/IMLLAETLCA BiANOBIAA/IbHO
3a cebe 11, y pasi NO3UTMBHOIO PO3BUTKY il 0COOMUCTOCTI, Ma€ NpaBo ni3Hille
OyTI 3BiINbHEHOLO, iHAKLLE, AK BUM/IMBAE 3 PilleHHA KOHCTUTYLiIMHOTO cyay,
BOHa NEepPeTBOPHOETHCA Ha OO’EKT AleprKaBHOI BaAM, WO HEMPUMYCTUMO.

AK nopyweHHa ntoacbkoi rigHocTi ®KC posrnaaae i BTpyYaHHA B Npu-
BaTHY Chepy KUTTELIANbHOCTI NOANHN. TaK, HEAOTOPKAHICTb KUTAa, NPK-
MYC [1aBaTK CBiAYEHHA, HaAMipHe 30MpaHHA 11 30epiraHHs NepcoHanbHMUX
OaHWX, TOLWO TAYMaYvaTb Yepes HedOTOPKaHICTb AOACHKOI MiaHOCTI, Wo Mae
abCoNOTHMIA 3aXMCT.

OcCTaHHiIM Yacom Aefiani YacTille NpeaMeTOM PO3rNAAY KOHCTUTYLLIMHMUX
CyAiB CTatoTb CNPaBK, MOB’A3aHi i3 3aXMCTOM coLiasibHWUX NPaB, WO NMOK/IMU-
KaHi 3abe3nevyBaTi 0cobi rigHi ymosu npoxmnsaHHa. Tak, PKC 3acTocoBye
cTatTto 1 OCHOBHOrO 3aKOHY B HEPO3PMBHOMY 3B’A3Ky 3i cTaTeto 20, wWo
3aKpPIN/IOE NPUHLUMN COLiaNbHOT AeprKaBM. XO4 coljasibHi MpaBa B AeAKMX
KpaiHax He 3apax0ByOTb A0 KaTeropii Npas AOAMHMU, @ BUABAAKOTL NMLe
Hamipu abo, Ak 3a3HaveHo B KoHcTuTywji LLiBeluapii, «couianbHi uini» aep-
’KaBK, AKi He 30008B'A3yt0Tb AepiKaBy OPUAMYHO iX 3abe3neunTn, oaHak,
AKWO Yepes BiK, iHBaniaHICTb, xBopoby, 6e3pobiTTs, MaTepPMHCTBO TOLLO
ocoba He MOXKe 33Z0BONbHUTM HAMBAXKAMBILI KWUTTEBI noTpebu, aep-
’KaBa MOBMHHA AOMNOMOITHK i1 y LUbOoMy. TOMy Kpi3b NPM3MY TiAHOCTI OCo-
61, AKa Mae abCoONMOTHY OXOPOHY, Li NMpaBa HEOAHOPA30BO 3axMLAAN B
CY40BOMY MOPAAKY.

JleHep M. JItoACbKa FAHICTb: LLO MM PO3YMIEMO Nif, KTiAHICTION, « NFOANHOO» Ta KIHOACHKOO FAHICTION ?:
maTepiann MiKHapoAHOro HayKOBO-NPaKTUYHOro cemiHapy «JltoacbKa rigHicTb y npasi HimeuunHu,
Monbuii Ta YKpainu». Kuis, 10—11 »koBTHa 2016 p. / sianos. pea. b. LWnoep. K., 2016. C. 75.
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Cnifg, TakoXK 3a3HaumTK, Wo ctatta 1 OcHoBHOro 3akoHy ®PH pasom 3i
cTaTTeto 20 MatoTb «rapaHTito BIYHOCTI» — MOJIOXKEHHA LMX CTATeN 3a KOA-
HMX YMOB He NiaNAratoTb 3MiHi.

3a KoHCTUTYUIE YKpaiHKM FiAHICTb NOANHM O4HOYACHO € | 3acagHMYMm
NPUHUMNOM, | NPaBOM JIOAMHW. 3rigHO 3i CTaTTeto 3 Nto4MHa Ta 1T rigHICTb
BM3HAETbCA HAMBULLIOK LIIHHICTIO, @ BiANOBIAHO A0 CTaTTi 28, KOXEH Ma€e
Npaso Ha NoBary A0 Moro riAHOCTI. 3ano4aTKoBaHMWM 3apyDiKHUMM KOHCTK-
TYLIMHUMK CyAamm AOCBIA, 3aXMUCTy NOACBKOI MiAHOCTI Ma€ CTaTy MeToa0-
NOTiYHMM OpieHTUPOM i ana KCY Ta cyais 3aranbHOT OpUCAMKLiT YKpaiHu.
Hapasi 3 ynpoBaaXeHHAM iHCTUTYTY KOHCTUTYLIMHOI CKapri i 36inblueH-
HAM CMpPaB i3 3aXMCTY KOHCTUTYLLIMHWX NPaB HOAMNHU YCBIAOMIEHHA LIbOrO
€ 0CODNMBO BAXIMBMM. YTIM, yXKe Tenep MOKHa HaBeCTU NMPUKNaan pi-
weHb KCY, B AKMX NPOCTEXKYEMO BUXIAHE 3HAYEHHA NHOACBKOI rigHOCTI. TakK,
y cnpasi Ne 1-33/99 Bia 29 rpyaHa 1999 poKy Npo cMepTHY Kapy Hesia-
OiNbHE NpaBo MOANHW Ha XKUTTA Cy/, 3aXMLLLaB Y «KHEPO3PUBHOMY NOEAHAH-
Hi 3 il NpaBOM Ha NtOACBLKY TigHICTb». YiTKiwe no3umuito KCY woao 3mictos-
HOro HanMoBHEHHA NOACLKOI rigHOCTI Byno chopmynboBaHO B pilleHHI Bif,
22 TpaBHA 2018 p. No 5-p/2018: «NOACKY FiAHICTb HEObXiAHO TPaKTyBaTH
AK Mpago, rapaHToBaHe cTatTeto 28 KoHCTUTYLT YKpaiHK, | AK KOHcmumy-
YiliHy yiHHicmb, AKa HAMOBHIOE CEHCOM MtoACbKe OyTTA, € dyHAAMEHTOM
ONA YCIX IHWWUX KOHCTUTYLIMHWX NPaB, MiPpUIOM BM3HAYEHHA iX CYTHOCTI Ta
KpUTEpIiEM AOMNYCTUMOCTI MOMKIUBUX OOMEKEHb TaKMX Npas» .

FAHICTb MMOAMHN — MOHATTA HaraToacneKkTHe, WO OXOMN/ItoE 3ab0poHy
NPUHWUKYBATK, NepecniflyBaTu, 3HeBaxXaTh ocoby; 3ab60pOHY HENOACLKOro
NOBOAMKEHHA 3 HEtD; MPArHEHHA YNHUTM TaK, WOO 3aBXK/AW PO3rNAAATY iH-
WKX NtoAeNn AK Lini, a He AK 3acobu (KaTeropuuyHuii imnepatus |. KaHTa);
3a60pOHY BUKOPUCTaHHA NtoAMHM (6e3 ii 3roam) AN HayKOBUX, MeaUYHNX
YW IHWKMX AOCNIAIB; 3aXMCT YecTi ocobu, NpaBoO Ha AKMI BOHA Mae i nic-
NA CBOEI cMepTi; 060B’A3KOBY NoBary 0 NPMBaTHOI Chepm KUTTA NOANHM
Ta il NpaBO Ha 0COOUCTICHMIA PO3BUTOK TOWO. MMpo BaraTorpaHHICTb Nto4-
cbKkoi rigHocTi nuwe 1 CtaHicnas LeB4yk, AKa, Ha MOTO AYMKY, 30Kpema,
OXOM/tOE «CBODOAY AK MOXKAMBICTb BiIbHO AIATW BIANOBIAHO A0 BAACHOI
BOJi; AOCTaTHIM PiBEHb UTTA, KM 3abe3nedye rigHe icCHyBaHHA JOaN-
HW; MOXMBICTb BUOOPY B [IyXOBHIN Ta iIHTENEKTyanbHi chepi; MOKANBICTb
bopMyBaHHA BNACHOTO CBITOMAAY Ta ZlyXOBHOIO CBIiTy; acnekT 6e3neku i
3aXMLLEHOCTI I0AMHM Bif, NOCAraHb Towo» ™.

PiweHHsa KoHctuTyuiHoro Cyay Ykpainu Big 22 TpasHa 2018 p. Ne 5-p/2018. URL: http://www.ccu.gov.ua/
novyna/uhvaleno-rishennya-konstytuciynogo-sudu-ukrayiny-no-5-r2018 (nata 3sepHeHHs: 24.04.2021).
LLleBuyk C. JTroacbKa rigHicTb Y CUCTEMI KOHCTUTYLiMHUX LiHHOCTEN. [paso YkpaiHu. 2018. Ne 9. C. 29.

157



Tak, KaTeropia MOACLKOI MAHOCTI, AKa BUHWKANA AK MopasbHa I dino-
codcbKa ifen, HUHI € NPaBOBOLO LiHHICTIO, MPUHLMNOM NPaBa, AKepesom
npas NOAMHM 1 OKPEMUM CYD’EKTUBHMM NPABOM, fiKe NIANATAE CYA0BOMY
3axucTy. BoHa cTana Axepenom i 0b6’eAHYBaNbHOKD NaHKO BCiX Npas Nto-
OMHK, aKi € 11 BUpasHMKaMmK Ta 3acobamu peanisauii. Yepes baratorpaH-
HICTb NtOACLKOI MiAHOCTI AaTW i1 BU3HAUYEHHA HAZTO CKAaAHO abo K y3ara-
Ni HemoxnnBo. KoxKHa NtoamHa 1 opraHn Bnaam 30608’A3aHi y CBOIX Aisx
KepyBaTWCA YCBILOMIEHHAM NOBarM A0 JOACHKOI MiAHOCTI, @ KOHCTUTYLInN-
Hi CyaM — BWMKOPWUCTOBYBATU LiHHICHY CYTHICTb NHOACBLKOT MigHOCTI AK OC-
HOBHWIM METOA0NOTIYHNI NiAXiay Nif Yac po3rnaay cnpas.

3.2.2. HeBia4yKyBaHiCTb i HEBIAAQINbHICTD NPaB NOAUHU

MpaBam NOOMHU BNACTUBA HesiduyxcysaHicms Ta HegiddinbHicmb ™.
Lle o3Ha4ae, WO Npasa NOAMHM MAOTb NPUPOAHE NOXOLAXKEHHA, HaNleXKaTb
NIOAVHI Bi HAPOAXKEHHSR, ePKaBa INLLIE BU3HAE Lii NPaBa M CTBOPIOE CNpu-
ATANBI YMOBW A5 iXHbOI peanisalii. BM3HaHatoTb NpaBa JOANHM 3a3BUYait
yepes IXHE KOHCTUTYLIMHOIO 3akpinieHHA. O4HaK AeprKaBa He MOXKe 1 He
NOBMHHA PO3MOPAAKATMCA UMMM NpaBamu. Hi aepskasa, Hi 6yab-xTo iH-
WM He BNpaBi No3baBuTK NtoanHy ii Npa.. [ep:kasa 3a byab-AKMX YMOB
He YNOBHOBAXKeHa CKAaCOBYBATM rapaHTOBAHI KOHCTUTYLLIEKD OCHOBOMOOXK-
Hi NpaBa B 3aKOHOA4ABYOMY NOPAAKY, 6a Hinblie, UbOro He MOXKHa POBUTK
M Nig 4ac BHECEHHA 3MiH A0 KOHCTUTYLUIT. Came TakuMI niaxia 3aknageHo B
KoHcTuTyLil YKpaiHu, Wwo BiarsopeHo B cTaTTi 157: « KoHCTUTYLIA YKpaiHK
He MoKe ByTM 3MiHEeHa, AKLLO 3MiHK NepeabayatoTb CKacyBaHHA Y obme-
*KeHHA Npas i cBO6OA NOANHM | TPOMAAAHMHA...». [lepeBipae, UM AOTPUMY-
FOTbCA LUbOro NPUHLMMY Nif Yac BHECEHHA 3MiH A0 KOHCTUTYLIT, KOHCTUTY-
LinHWI Cya YkpaiHu: BepxoBHa Paaa YKpaiHM Ma€e npaBo BHOCUTM 3MiHN [0
KoHcTuTyLiT YKpaiHK avile 3@ HasBHOCTI BUCHOBKY KoHcTuTyuiiHoro Cyay
YKpaiHu Woao BianoOBiAHOCTI 3aKOHOMPOEKTY NPO BHECEHHA 3MiH A0 KOH-
CTUTYLIT YKpaiHM BUMOram LIUTOBAHOI CTaTTI.

Hemo»KnMBiCTb CKAaCyBaHHA KOHCTUTYLIMHMX MPaB NOAMHU HANEXUTb
[0 3acagHNuMX nonoxeHb KOHCTUTYUIT YKpaiHn: «KOHCTUTYUiINHI npaBa i
cB0HOAM rapaHTYOTbCS | HE MOXYTb OYTW CKACOBaHI» — i4eTbCA B YAaCTUHI
Apyrin ctatTi 22 KoHcTuTywji.

[pyroto BMMOTOI € HEMOXAMBICTb 0DMeEXKyBaTK Mpasa AoAMHM Nif,
Yyac yxBasieHHA 3aKoHiIB: «[1ig Yac yXxBaNeHHA HOBMX 3aKOHIB abo BHeCeHHA

Y TeKcTi KOHCTUTYLT YKpaiHK, fK | B 0DiLiiHMX TEKCTaX HU3KM MiXKHAPOAHO-NPAaBOBUX JOKYMEHTIB, BXKU-
BalOTb TEPMiH «HeBiA’ éMHi NpaBay, Lie C/I0BO He BNAaCTUBE YKPATHCbKIl MOBI, TOMY MOro CNif, 3amMiHUTK
Ha «HeBiaAiNbHI, HEBIAYYKYBaHI NpaBa».
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3MiH 10 YUHHMX 3aD0POHEHO 3BYXKYBATW 3MICT 1 06CAr YMHHMX NpaB i CBO-
6oa» — 4YacTuHa TpeTa cTaTTi 22 KoHcTuTyLil YKpaitu. loao iHwmnx Hop-
MaTMBHO-NPABOBWX aKTIB (HanpuKnag, yKkasis MNpesnaeHTa YKpaiHu, no-
cTaHoB KabiHeTy MiHicTpiB YKpaiHu), To peryntoBaTv npasa JOAMHU LMK
(Nia3aKOHHMMM) aKTaMK He MOXKHa . Lle € BUKAOYHO NpeporaTeoto 3a-
KOHOAABYOi BNagu: «BMKIKOYHO 3aKOHAMWM YKpaiHM BM3Ha4yaloTbCA NpaBa
i cBobOAM MOAMHM | TPOMAZAHWHA, rapaHTii uMx npas i cBobo/; OCHOBHI
000B’A3KN rpoMaZigHNHa», — ineTbes B cTatTi 92 KoHCTUTyLIT YKpaiHu.

HegiduyxcysaHicmb npaB 03Ha4ae, WO NOAMHA HE MOXKEe nepeaaBaTy
CBOI NpaBga iHWil 0cobi 1 He MoKe NpoaaTH ix. | HaBiTb AKLLO MNOTETUYHO
YABUTH, WO TaKy yroay byae yKnageHo — BOHA He CTBOPUTb *KOAHMX Npa-
BOBMWX HaCNiAKiB, a, OT)Ke, byae HikuemHoto. Hanpuknaa, sKkuwo subopelb
NpPOJaE CBOE NPaBO rofocy — iHwWa ocoba He MOXKEe HUM CKOpUCTaTUCS,
OTPMMaBLUKM ABa ronocK. Taki Al topuaMYHO HEMOXK/IUBI.

3.2.3. PiBHO3HaA4HiCTb, B3AEMONOB'A3aHiICTb, B3aEMO3aNEXKHICTb i
HEeBUYEPMNHICTb NPaB NIOAUHU

PiBHO3HaYHICTb NpaB NOAMHM MONATAE B TOMY, WO AJ1A CTBOPEHHA Tij-
HUX YMOB Ti }KUTTA HeobxiaHMMM € BCi NpaBa. HesanexHo Big Toro, nos’s3a-
Hi BOHM 3 TPOMaAAHCBKUMM, MONITUHHUMM, EKOHOMIYHUMM, COLLIaNIbHUMM
UM KyNbTYPHUMM noTpebamu, yci npaBa JOAMHU MatoTb OJHAKOBMIA (piB-
HO3HaYHMI) CTATYC | He MOXYTb BYTU PO3TalLOBaHi B iepapxiyHOMy nopsaa-
Ky. [1pO HEeZONYyCTUMICTb PaHXyBaHHA MpasB AOAMHMU, OKPIM 3raZlyBaHol
BXKe BigeHcbKoi geknapalii Ta Mporpamu ain 1993 poky (niaposain 1.2.2),
HAroNOLWEeHO TaKOX Y HM3LI IHLWMX MiXXHapPOAHO-NPAaBOBMX JAOKYMEHTIB, AKI
4aCTO BMKOPWCTOBYOTb PA30OM i3 TEPMIHOM «HEMOAINbHICTbY Mpas NtoAmM-
HW: pekomeHaaLiax MapnameHTcbkoi Acambiel Pagy Esponu, pe3ostoLisx
feHepanbHoi Acambieil OOH Towo. 3o0kpema, Pesoniouia 41/117 leHepanb-
Hoi Acambnei OOH Big 4 rpyaHa 1986 poKy 3acTepirag, WO «PO3BUTOK i
3aXUCT OAHIET KaTeropii Npas HiKOM He MOXKYTb OyTK nigcTaBoto abo BU-
npaBAaHHAM A/1A 3Bi/IbHEHHA AEpXKaB Bi, PO3BMUTKY Ta 3aXUCTY IHLWMX
npas»”. Takuit niaxig, (BiH OTPMMaB Ha3BY MPUHLMMN HEMNOAISIbHOCTI) LiIKOM
JIOTIYHWMI, OCKI/IbKM 3anepedyeHHsa OHOro npaBa HEeOoAMIHHO MepeLlKo-
YA€ 3[iMCHEHHIO iHWWX Npas. Hanpukaag, NpaBo Ha XKUTTA HE MOXKe byTn
3abe3neyeHe H6e3 peanisalii NpaBa KOXKHOIO Ha HaNEXHUI PiBEHb KUTTA.

Pe3ontouin 41/117 leHepanbHoi Acambnei OOH Big, 4 rpyaHsa 1986 poky. URL: https://zakon.rada.gov.
ua/laws/show/995_303#Text (aaTa 3BepHeHHsA: 24.04.2021).
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CBOEO 4eproto, Le NpaBo He MOXKHa peanizoByBaTW, ITHOPYHOYM iHWI Npa-
Ba, 30KPEMa NpPaBo Ha OXOPOHY 340Pp0B’A abo NpPaBo Ha OCBITY.

MpaBa NOAMHU AK | iX 3MICT,€ NPOAYKTOM iCTOPUYHOTO PO3BUTKY. [oO
TOro K 3'ABNAIOTLCA HOBI MpaBa, a HaABHI MOCTIMHO BAOCKOHANIOIOTHCA
3aBAAKM AiANBHOCTI Pi3HOMAHITHMX NMPaBO3axXMCHUX OpraHisalii, MmixKHa-
POAHMX i HALiOHANbHUX YCTaHOB, BOHW HE BUYEPMYIOTLCA HOPMATUBHOKO
dikcaujeto. Baxknmee 3HayeHHA B LIbOMY MPOLECI MatoTb Cy/10Bi OpraHu:
€BpONencbKNi cya 3 Npas AOAMHN Ta KOHCTUTYLiIAHI Cyaun, AKi Yepes npa-
BO3aCTOCYBaHHA M TIyMa4yeHHA NpaB HEPILKO «BiAKPMBAOTb HOBI MpaBa».
KaTanor npaB 3aaMwWwaeTbea BiakpuTUMm. Lito igeto 3aknageHo My KoHCTUTy-
LT YKpaiHK: «npaBa i cBo6OAM NIOAMHM Ta TPOMAAAHWMHA, 3aKpinaeHi Liet
KOHCTUTYLEO, HE € BUYEPNHUMMY, — IAETbCA B CTATTi 22. 3BiACK BUNAMU-
BAE€ LLEe OAHA BaXX/IMBa O3HaKa Npas NOAMHW — Hesu4YeprnHicme. BoaHovac
OCHOBHM 3aKOH YKpaiHM He BM3HAYaE KpPUTEPIiB, 3a AKMMM MOXKHa 3apa-
XOBYBaTW BiANOBIAHI Bnara 40 HOBWUX NPaB MOANHM, AKI HE BUYEPNYHOTHCA
nepenikom YnMHHoI KoHcTuTyLil. OCHOBHI 3aKOHU AEAKUX IHWKX OepiKaB
3aMaloTb WOA0 LbOro YiTKiWy no3uuito. Tak, HanpuKkaaa, BiANOBIAHO A0
ctatTi 10 KoHctuTyuii EcToHIT: «epepaxoBaHi B LbOMyY po34ini npasa, CBO-
60auM 1 060B'A3KM HE BMKIIOYAOTL iHLWKMX NpaB, cBoboA Ta 060B’A3KIB, L0
BMNANBAIOTL i3 CyTi KOHCTUTYLIT abo y3roaxytoTbca 3 Heto | BianoBiaatoTb
NPUHUMNAM AACBKOI TAHOCTI, couiaNbHOI Ta AEMOKPATUYHOI NPaBOBOI
aeprasu». O4eBMAHO, TAKUIN NiAXid MOXHA BUKOPUCTATK M Nid vac Tayma-
YeHHA Npunucis cTaTTi 22 KOHCTUTYLIT YKpaiHu.

3.2.4. VYHiBepcanbHiCTb NpaB NOAUHMU: iCTOPIA i CydacCHicTb

Jltoge y BCcboMy CBIiTi 06’€eHYE Te, WO 3a CBOEID MPUPOAOKD BOHU €
NOABMM, ONA KOXKHOTO LiHHUM € MOTO UTTA, BaXKaHHA KUTU B NPUCTON-
HWUX YMOBAX i KOPUCTYBATMCA BCiMa cBOOoAaMU. YHIBEpPCabHICTb NHOACHKOT
npMpoax 3yMOBJ/IHOE YHIBEPCA/IbHICTb NHOACBKMX NpaB — YCi 04N HAapoa-
XKYHKOTbCA 3 OAHAKOBUMM NPaBaMM, AOTPUMAHHA AKX MAE rapaHTyBaTU JIt0-
OMHI xo4a 6 MiHIManbHWUN piBEHb XNTTA. KoHLUenuis yHiBepcaabHOCTI Npas
JIOANHM IPYHTYETLCS Ha TPAAMLIMHMX NOMIOXKEeHHAX dinocodii npupoaHoro
npaBa, WO CTa/la OCHOBOK MiXXHAPOAHOro MpaBa B rasysi Npas NOANHU.
[Mosary 40 NpaB NOANMHW YTBEPAUAM AK OAMH 3 MPIOPUTETHUX NMPUHLAMIB
MiXXHapoZHOro npasa 3 yxBasneHHAM CtatyTy OOH 1945 poky.

|ae€eto yHiBEpCanbHOCTI NpaB NOANHMU MPOHMKHYTI OCHOBHI MiXHapPOAHI
aKTW NpO npasa JHOANHK. 30KpemMa B 3ara/ibHil AeKknapalii npas AtoaAMHN
(1948) 3a3HaueHO: «Yci NtoaN HAPOAKYIOTLCA BiIbHUMMW Ta PIBHUMMK Y CBO-
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i rigHOCTi Ta NpaBax», a NpaBa, NporonolweHi [leknapalieto, MatoTb Hasle-
KaTW KOXKHIM ntoauHi. Yci aeprkasn patudikyBanm LIOHalMMeHLe oamH, a
80% neprkaB — 4oTMpmM abo Binblie OCHOBHUX AOTOBOPIB 3 MNPaB AOANHM,
LLO € peanbHMUM BUABOM iXHbOI yHIBEPCa/IbHOCTI.

HWHI BCi KpaiHW BU3HAAW iICHYBAHHA NPaB NHOANHU, OAHAK, MUTAHHA YHI-
BEpCasIbHOCTI NPaB OANHN BCE LLE IMLWAETLCA AUCKYCIMHUM A1 OKPEMMUX
[ocnigHuKiB. Ha npoTtusary Teopii yHiBepcaniamy, BUHMKAQ TEopia Ky/b-
TYPHOrO PeNnATUBI3MY, NPeaCTaBHUKM AKOT B KOHTEKCTI Teopii NpaB toAMHN
BBAXKalOTb, O MICLLEBI KYNbTYPHI TPAAMLIT AeTEePMIHYIOTb iICHYBAaHHA Npas
NOAMHKM, CaMa i4eA NpaB MIOANHW — NAIA 3aXigHOT KyAbTypK, a TOMY He €
OpraHiYHotO ANA IHWMX KYAbTYP i UmMBIiNi3auint. MpUXMAbHUKN YHiBEPCANb-
HOCTI Npas NtOAMHWM BU3HAIOTb HAABHICTb MEBHMWX 3arajibHWX CTaHZapTi8
npas NOAMHM, L0 3aCTOCOBYIOTb Y BY/Ab-AKOMY CyCMiNbCTBI. IXHA nosuuis
3B04MTbCA [0 TOrO, WO Npasa NOAMHU HE € NPOAYKTOM OAHIEl KyNbTypH,
a BiANOBIAHI CTaHAAPTM BMPOBAEHI B pe3ynbTaTi 3yCub YCiei MiXkHapoa-
HOT CMiZIbHOCTY.

BianosiaHo A0 3aranbHOi AeKnapalii npaB NOANMHW M IHLLMX MiXKHapOA-
HWX aKTiB, NPUCBAYEHMX NpPaBamM NOAWHKN, NPaBa JOAMHU MOBUHHI BYTK
YHIBEPCANbHMMM, OCKI/IbKM BOHW HanexaTb YCiMm NH0AAM Yepes iXHIO Ntoa-
CbKY NPUPOAY, IX 3aCTOCOBYIOTb MOBCIOAN 1 A0 BCiX OAHAKOBO Mipoto. [o
TOrO X AOCNIAHWKM HEOAHOPA30BO 3BEPTA/IM YBAry Ha Te, WO B NPOLeci 3a-
CTOCYBaHHA B Pi3HMX MPaBOBMX Ky/AbTypax 3ara/ibHOBM3HaHI NpaBa Atoau-
HW MOXKYTb HabyBaTW BiAMIHHOI iHTepnpeTaL,i iXHboro amicty. Hanpuknaa,
TpaauUil WoAO0 CTaHOBMULLA KiHKM, PO3YMIHHA CrNpaBe/IMBOCTI, PiBHOCTI
B HaraTbox iC1aMCbKMX KpaiHax He BiAMNOBiAAKOTb YABAEHHAM EBpPONEnLA.
Maitske BCi KpaiHu, NiaaasLInMCh BNAMBY 3ara/ibHOCBITOBMX TEHAEHLLIN, 3a-
KPiNUAK y CBOTX KOHCTUTYLLIAX KaTanor Npas NOANHK, nependadyeHuin mix-
HapPOAHMMMN aKTaMM, ane He BCi 3 HMX 3aMMatoTb OJHAKOBE MicLle B CUCTe-
Mi LiIHHOCTeM Ta nNpas CycninbCTBa. BianoBigHO B Pi3HMX NPaBOBUX CiM AX
chopmyBanoCh CBOE HauyeHHs 3MiCTy NpaB NAMHU Ta CTaHAAPTIB IXHbOTO
3aXUCTY, WO CNPUYNHWIO YXBAIEHHA PEriOHaIbHMX aKTiB 3 MpaB NtOAMHM Ta
CTBOPEHHA perioHa/ibHUX MeXaHi3MiB IXHbOro 3axX1CTy. YHiBepcaniam npas
JNIOAMHM OAHOYACHO MPUMYCKAE MJIOPaNi3M IXHbOrO CMPUNHATTA, iHTEp-
npeTauji cnocobis «BOYA0BYBATUCA» Y Pi3HI KYAbTYPU 3 HECXOKUMU TPAAN-
LIAMM 1 LiHHOCTAMK .

llle AMepuKaHCbKa aHTPOMOOrYHA acoujalis nig 4ac po3pobaeHHsA
3aranbHOT Aeknapauii npas AtoamHKn 1947 poKy HaronowyBana Ha TOMY,

Tnyxapesa /1. N. YHWBepCcanbHOCTb U COLMOKYNLTYPHbIN PenaTMBM3M npas Yyenoseka. [Tpaso u npasa
yenoseka. COOPHMK HayKOBbIX TPYAOB topuanyeckoro dakynbtera MAMY. KH. 5. M., 2003. C. 24—38.
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WO OCOBMUCTICTb NOAMHN MOXKe PO3BMBATUCA NMLIE 3 MOMALY KyAbTypU
CBOro cycninbcTea. oBeniHky NtoanHMK, il yABAEHHA, NParHeHHsA, LiHHOCTI
bopmytoTb MOrNAAM COLyMY, B AKOMY BOHa »KUWBe. JlloaMHa peanisye CBOO
0COBUCTICTb Yepes CBOIO Ky/bTYpPY, 3BifCK NoBara [0 iHAMBIAyanbHUX Bia-
MiHHOCTEl NoTpebye NoBarK KyNbTYPHUX BiAMIHHOCTEN .

OcobAnBO BMPa3HO Taki BiAMIHHOCTI BUABASAKOTLCA B PI3HWUX penirisx.
JltoAmMHa NpoXoAmMTb NPOLLEC Coujani3alii BcepeauHi penirii, Tomy penirin-
HWM Niaxia A0 PO3yMiHHA NPaB NOAMHM, L0 € YaCTUHOK BAACHE PenirinHoi
AHTPONOJIOTIT, OXON/IOE «TPAKTYBAHHA CYyTHOCTI JHOANHW Y CBITAI AOrMaTH-
KW TI€T YM iHWOI LEepPKBU» Ta AOCNIAKYE BOKECTBEHHY NPUPOAY /HOACBKOrO
iHamBiga™ . Aoyke peniris, Byayum nos’a3aHa 3 ycima couiaibHUMM iHCTUTY-
TaMu, 30Kpema 3 NPaBoOM, BMIMBAE HA HbOTO Yepe3 GOPMyBaHHA CyCninb-
HOT CBIJOMOCTI 1 MOPa/IbHOCTI.

Li M iHLT YMHHWUKM CIPUYMHUAN HAABHICTb Pi3HMX, HEPIAKO NpoTUIexK-
HWUX NOTNAAIB WOAO PO3YMIHHA MPaB NOANHM, | CTaAn NpeaMeTOM NanKmx
[OMCKYCil Ha cTaii obroBopeHHs 3micTy 3aranbHoi AeKknapallii npas atoan-
HW. Mig byac po3pobsieHHA Ta NignMcaHHA 3arafbHOT AeKiapaLii npas /to-
OMHN T TBOPL BUPILLMAM ODMEKUTUCH KaTasIoroOM Npas IOANHK, He Haaa-
to4M i MONOKEHHAM 3ara/ibHOOO0B I3KOBOr0 3MicTy. [ly»ke 6arato AMCKYCil
6yn0 HaBKOIO Nepeniky Npag, AKi Mann BBIMTK A0 il TEKCTY. 3axiaHi AepKa-
BM XOTi/IM AoAaTu Ao Jeknapalii aniie rpoMaaaHChKi 1 NoaiTMYHi npasa Ta
cBoboamn, Toaj Ak PaaaHcbkmnin Coro3 1 iHLLI coLianicTUYHi AepKasmn Hanons-
raiv Ha HanoOBHEHHI 11 3MICTYy EKOHOMIYHMMMK Ta CoLia/ibHUMK Npasamu. 3
ornaay Ha po3biKHOCTI NO3NLNA, AeAKI KpaiHM yTPUMaNuUcA Bia nianucaHHA
Hdekrknapauii — ue npeactaBHMKM PagaHcbkoro Cotosy, YkpaiHcekoi PCP, bi-
nopycekoi PCP, Monbui, Yexocnosavumnu, Korocnasii, CayaiscbKoi Apasii Ta
MNisaeHHoi Abpukn. MNisaeHHa AdpuKa He NnpueaHanaca Ao [eknapadji, 30-
Kpema, Yyepes HaaBHy cucTemy anapTeiay, CayaiBcbka ApaBia Hacamnepes,
yepes cTatTio 18, AKa MICTUTb MONOXKEHHA NPO Te, WO KOXEH MA€E NpaBo
«3MiHIOBATK CBOIO penirito abo nepekoHaHHA» i cTaTTio 16, Wo nepenbayae
PIBHICTb Y WAOBHMX BiAHOCKHAX.

OaunH 3 aBTOPIB 3ara/sbHOI AeKnapaLii Npas AOANHM, BIAOMUI NiBaH-
cbknit npodecop Wapnb Manik, Tak oxapakTepusysas ii 3micT: «[ekna-
paLis € CKAAAHUM NPOAYKTOM YCiX KyAbTYP Ta Halin, ki 06’eaHanm cBoto
MyApicTb i 6ayeHHA. ATNaHTUUYHMIA CBIT HANoNATaB nepll 3a BCe Ha rpoma-

American Anthropologist, NewSeries, Vol. 49. No. 4. Part 1 (Oct. — Dec., 1947). P. 541.

lyauma [. A. NMpaui /lbBiBcbKoi nabopaTopii npas toAnHM | rpoMaaaHnHa HayKoBO-40CAIAHOMO IHCTUTYTY
AeprKaBHoro 6yAiBHULTBA Ta MiCLLEBOrO CamoBpsALyBaHHA AKasemii NpaBoBuX HayK YKpaiHu / peskon.:
M. M. PabiHoBuu (ronos. pea.) Ta iH. Jlbsis: Kpait, 2009. C. 161.
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OAHCBKMX, NONITUYHUX 1 0cOBUCTMX cBODOAAX; PAAAHCBKWIA CBIT 3aXMLLaB
€KOHOMIYHI Ta coujanbHi NpaBa; NlAaTMHOAMEPUKAHCBKMIA CBIT MiKAyBaBCA
NpO BepPXOBEHCTBO NPaBa; CKaHAMHABM HAroA0LWYBa M Ha PiIBHOMPABHOCTI
cTaten; IHais Ta Knutai BUCTynanm 3a HeAMCKPMMIHaLLito, 0cobiMBO CTOCOB-
HO NPUTHIYEHWNX, CNabKO PO3BUHEHMX | BPA3/IMBMX, @ TAKOXK 0COBAMBO ByK
3alikaB/eHi B MpaBi Ha OCBITY; Ti, XTO MA€E NepeBa*KHO PEeNiriMHnn CBiTo-
A0, XOTiNW 3aXMCTUTK PenirinHi ceoboamn»”.

Tomy KaTanor npa., WO MICTUTb 3ara/ibHa AeKnapaLia npas JAO4NHU,
CTaB pe3y/abTaTOM TPUBANUX AMCKYCIM Ta JOCATHYTOrO B HENerknin cnociob
KOMMpPOMicy. 3 yxBasieHHAM [eKknapauii AUCKYCIT MiXK NPUXMABHUKAMWN A0K-
TPUHM YHiBEPCANi3My M KyABTYPHOrO PenaTuMBi3My He npunuHuamnca, H6a
6inblie, Habyan HoBux 0bepTiB.

Cnif, 3a3Ha4YNTL, WO YHIBEPCAAbHICTb NPaB NOAMHM KOAHMM YNHOM He
3arposKye OaraTOMaHITHOCTI Ky/AbTYpPHUX BigMiHHOCTeN. lNpaBa /OAMHMN,
AKI MICTATb OCHOBHI MIXXHAPOAHI aKTX 3 NPaB JILDAUHWN, NOBUHHI CTaTN Mi-
HIMaNbHUMK CTaHZAPTAMU KUTTA NOAMHW. 3araiom, MiXXHapoaHe Npaso
NO3UTUBHO CTaBUTLCA /10 30epeXKEHHA KyNbTYPHOTO 1 peniriiHoro 6arato-
MaHiTT. OQHaK, AKLWO 3BMYaEBi abOo peniriiHi HOpMK BUMKOPMUCTOBYHOTb Ha
WKoAY NOAMHI, HANPUKNAA TaK 3BaHi «WKiAAMBI TPAAMLIMHI NPaKTUKM» —
3BMYai, LLO NOCAratoTb Ha 30P0B’A MOANHM: 0bpAAM iHiuiauii B 6araTbox
KpaiHax AQpPMKN, paHHI NPUMYCOBI WAOOK ToWo — X CNif BUKOPIHIOBATK.

MeBHi BiAMIHHOCTI MOXYTb BUHMKATM M Ha HalUioHanbHOMY piBHi. Ha-
npuknag, B lpnaHaia KaTonMUM3M MAE BaK/IMBE 3HAYEHHs y GOPMyBaHHI
NOrNAAIB HACENEHHA, WO HEe MOMI0 HEe MO3HAYMTUCA Ha 3MICTi 3aKOHOAaB-
cTBa. Y KoHctuTyuii lpnanaii 1937 poky BTiNEHO PUMO-KaTONULBKI peniriiHi
UwiHHOCTI. [loHenaBHa KOHCTUTYLLIA MICTMIA NOJIOXKEHHA NPO Te, WO «aep-
’KaBa BM3HAE NMPaBO Ha UTTA HEHAPOAKeHOro...» (cTaTTa 40), Wo 3yMoB-
J10BaI0 3a00POHY WITYYHOrO NMepepmMBaHHA BariTHOCTI, HaBiTb y pasi me-
OMYHMX NoKa3aHb. Lle nonoxeHHA Byno ckacoBaHo nia vac pebepeHaymy
2018 poKy. Y KOHCTUTYLT NN HOPMY, AKA 3aKPINAKOE, WO «KiHKa il A0-
MaLLHIM }KUTTAM 3iCHIOE NIATPUMKY AeprKaBi, 6e3 SKoi He MOXKHa AoCsAr-
TW 3aranbHoro bnara» (ctatra 41.2), Wo cynepeyntb NPUHLKUMIY reHaepHol
piBHOCTI. CtatTa 41.2 KoHctuTyuji lpnaHaii Ha Yac 1i yxBaneHHs Bigbmsana
CTaBNIEHHA A0 XIHOK, WO i1tOCTPYBa/IO TOAILWHIO NOWMPEHy AyMKy Npo Te,
O LHHICTb *KiHKM 0DMEXKYETLCA BEAEHHAM JAOMALLHbOrO rocnoAapcTsa, i

Address of Ambassador Charles H. Malik, former President, United Nations General As-sembly and former
Chairman, Human Rights Commission, United Nations, at the openingplenary session of the Conference
of Non-Governmental Organizations in Observance ofthe 25th Anniversary of the Universal Declaration
of Human Rights, UN Headquarters, NewYork, 10 December 1973.
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WO AepKaBa Mae 3abe3neunTn i camopeanizauito came Tam. OaHak norna-
[V CYCNiNbCTBA 3 YaCOM 3MIHWIUCE, TOMY YPAZ NAAHYE NPOBECTU pedepeH-
OYM 3 LLbOro NpMBOAY Ta BHECTM BiANOBIAHI 3MiHM 40 OCHOBHOIO 3aKOHY
Y pasi NPUIMHATTA CXBaNIbHOTO pilleHHs Ha pedepeHaymi.. [lo 1995 poky B
KpaiHi 6ynn 3a60poHeHi po3nyyeHHs, a EBPONENCbKUIA CyA, 3 NPaB NOAMHU
YXBa/ItOBAB PilleHHS, 33 AKMMM 3aD0POHY PO3/yyeHb B IpnaHaii BU3HaBaM
TaKoto, WO He cynepeunTb EBPONenchKiin KoHBeHLIT (cnpaBa «/1OHCTOH
npoTtn lpnaHaii»). | nnwe 1995 poky BHeCeHO 3MiHK A0 KOHCTUTYLIT IpnaH-
[ii 1 CKacoBaHO CTaTTHO, L0 3a60pOHANA PO3NYYEHHS, OAHAK, MOro npoue-
[ypa BCe e 3a/1MWaETbCA TPMBAIOK Ta CKNAAHOK MONPU yXBasieHi Ha pe-
depeHaymi Ta BHeceHi B 2019 polli yeprosi 3miHM A0 KoHCTUTYLIT IpnaHaji.

Mpo Te, Wo UiHHOCTI, yTiNeHi B OCHOBHMX aKTax 3 NpaB AtoAMHW, CMPUA-
MatoTb YCi KpaiHW CBiAYaTb YMMaNo GpakTiB MPOHMKHEHHSA iXHIX inen HaBiTb
y TaKi KOHCepBaTUBHI AepyKaBu, AK CayaisCcbka Apasid, e 2015 poKy XKiHKK
OTPMManM NpaBo ros0cy K NPaBo KepyBaTn aBTomobinem, 2019 poky —
NpaBo OTPMMYBaTK NacnopT i NoAoPOXKyBaTH 6e3 [103BONY HONOBIKA-OMi-
KyHa, CaMOCTIMHO PeEeCTPYBaTU HAPOAKEHHA AUTUHM, WD | PO31yHeHHS.
TaKi 3aX0AM € 4YaCTMHOK NPOrpamm KpoHNpuHUa Moxammea 6iH CanamaHa
3 nibepanisauii aeakmx acnekTiB *KuTTA B CayaiBcbKilt Apasii, 30Kpema sKi
CTOCYIOTbCA NPaB *iHOK. Mepwi neai Katapy (weiixa Mosa), MopaaHii (Pa-
Hif anb-Abaanna) € akTMBHUMMN rPOMAACBKMMM 1 NONITUYHUMM AifSYKaMM,
3aBOOBA/IM 3BAHHA BIAOMMX MOAHULb Ta &EMOHCTPYIOTb CBOE HaKaHHA Ta
FOTOBHICTb iTW B HOry 3 YacoMm. lNpuHUMN piBHOCTI AtoAel nepes 3aKOHOM
CNPUIMHANO HaBITb TaKe KAaCTOBO PO3LUAPOBaHe CyCMiNbCTBO, AK iIHAINCBHKE,
[e We HeAaBHO HeMmncaMa Byna piBHICTb HEAOTOPKAHOTO i3 HpaxmaHoM,
[0 Toro K 1997 poky Bnepule npesnaeHTom IHAIT 6yno obpaHo napis 3a
NOXOAXKEeHHAM (N03aBapHOBa KacTa HeAoTopKaHMX) Kovepin PamaHa Hapa-
AHaHa, Ta 1 TenepilwHiM Npe3naeHToOM IHAjT TaKoXK € BUXOAELb L€l KacTu.
LlikaBo, Wo iHAjiNCbKe CycniNbCTBO BM3HANO PIBHICTb NOAEN nepes 3aKo-
HOM, BOAHOYAC i AaNi KePYETbCA KaCTOBMMM HOpMamK B HaraTbox chepax
WOAEHHOTO KMUTTA. BM3HAHHA PIBHOCTI nepen 3aKOHOM He BMMarae 3pe-
YeHHA BiA BNACHUX TPaAMLIN.

Ta v ansa 6araTbox 3axiAHMX KpaiH, AKi BUCTYNaNM iaeMHUMM HAaTXHEHHN-
KaMu CTBOPEHHA 3aranbHOI AeKaapaLii npas AANHU, HM3Ka 1T MON0KEHb
byna BuUNMcaHa, Haye «Ha BUPICT» . 1A EBPONENCbKUX AepsKas y Ti vyacu
ines npas MtoAMHU Byna TakKMM Ke BUKAMKOM, AKMM BOHA € HUHI ANs Aes-
Kux gepxaB Asii Ta AbpuMKN. Y LWKoAax Toro4acHoi EBponn 3acToCoBYBa/M

Jlo3iHbeKi K. YHiBepcanbHiCTb Npas NOAMHM i BIAMIHHOCTI B KynbTypi, TPAAMUIAX Ta iCTOPMYHOMY AOCBIA.
URL: http://www.ji.lviv.ua/n21texts/lozinski.htm (nata 3BepHeHHs: 24.04.2021).
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TiNecHi NOKapaHHA, a 3aKOHM, LLLO 3aD0POHMIM BUKOPUCTOBYBATH iX, YXBa-
NIEHO He TaK AaBHO: Hanpuknag, 8 Asctpii 1975 p., y HimewunHi 1983 p., a
B MMiBHIYHIM IpnanHaii 2002 poky. 1978 poky ECI/1y cnpasi «Tanpep NpoTm
BenukobputaHii» (Tyrer v. the United Kingdom) yxBanue pilleHHs, Wo Ti-
NNeCHi NOKapaHHA, AKi NPM3HAYaloTb 33 PILLEHHAM CyAy, € NPUHUKEHHAM
NOACBKOI MiAHOCTI M NopywytoTb cTaTTio 3 KoHBeHLT. MalixKe B yCix KpaiHax
CBITY LWe AOHeaBHa 3aCTOCOBYBA/IM CMEPTHY Kapy.

HagitTb y CLUA, AKa B pelTUHIY HanAeMOKPaTUYHILLMX KpaiH CBITy 3a-
MMana nepuwi no3uuii, y Ti YacK neranbHO iCHyBasa pacoBa cerperawis,
aA)Ke OONEHOCHe PilleHHA, WO CTano «MOYaTKOM KiHUA» MONITUKK paco-
BOi cerperauii 6yno yxsaneHe BepxosHum cyaom CLUA nuwe 1954 poky —
«Onisep bpayH Ta iHWi NnpoTk [lenapTameHTy OCBiTV MicTa Tonika (Brown v.
Board of Education of Topeka).

BianoBiaHO Ti HaMeHLWI CTaHAAPTW Npas AtOAMHM, 33 AKMMMK BAANO-
ca AinTY 3roamn, ana 6iNbWOCTI KpaiH BUABMANCE OPIEHTMPOM 1 €TaZIOHOM,
AKOro NoTpibHO gocArTu. MNpaBo Npas AAWMHM N HUHI PO3BMBALOTL, Bid-
KpMBalOUYM HOBI MpaBa Ta CTBOPHKOKYM HOBI CTaHAAPTM, WO BiAMOBIAAOTL
notpebam CbOroAeHHs.

Y BigeHcbkilt aeknapadjita lNporpami ain, yxsaneHin nigyvac BcecBiTHbOI
KoHbepeHLii 3 npas ftoanHu 23 YyepsHa 1993 poky vy BiaHi, 6yno B1M3HaHO,
O «yHiBepCcanbHICTb NpaB Ta cBOOOA NOANHM € De3CnipHOO» — MyHKT 1
Ta «BCi NpaBa NtOANHN € YHIBEPCANbHUMM, HEMOLIIbHUMM, B3AaEMO3ANEXK-
HUMW 1 B3AEMOMOB’A3aHMMM» — MYHKT 5.
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3.3. Knacngikauia npas 1l0qHHH

3.3.1. Kpwurepii Knacudikauii npas ntoguHu

KnacmoikysaTv npasa NtoAMHM MOXHa 3a HBaraTbma KpuTepiamu, Boa-
Ho4ac NoTpibHO Nam’sTaTM NPO YMOBHICTb Byab-A9KOi Knacudikauji, ocKinb-
KM 4OCUTb 4aCTO MPOBECTM YiTKYy MEXY MiX Pi3HMMW rpynamu npas Aoam-
HW HEMOX/IMBO, @ OZIHE 1 TeX Came NPaBO HEPILKO 3apaxoBytOTb A0 Pi3HMX
rpyn. Hanpuknag, icHytoTb po36iXHOCTI B Niaxoaax Woa0 HaleKHOCTi npa-
Ba B/TACHOCTI: OAHi HAayKOBLLi BiAHOCATb MOro 40 EKOHOMIYHMX NPaB, iHWI —
[0 ocobuctux (rpomagsHcbkmx). MeToro Kaacudikauihi € nonerieHHs
CNPUMAHATTA PI3HOMAHITTA NPaB NOAMHU 1 BUABNEHHA 0COBNMBOCTEN OK-
pemMux rpyn npas.

e OOHMM 3 HaWnoWMpPeHilMX niaxoais Ao Knacudikauii npas noan-
HW € Ti noain Ha ogpiyiliHy (TO6TO, AKY MICTATb OdILLINHI JOKYMEHTH)
Ta OOKMPUHAAbHY, AKY 340iACHIOTb 3a3BMYail HaykosLi. OdiliiHa
Knacudikauia MiCTUTBCA B HOPMATUBHO-MPABOBMX aKTaX: B KOHCTU-
TYLIAX | MiXXHAapOAHMX aKTax Npo npasa AtOAMHM, | BiANOBIAHO Hel
npasa 1 ceoboAM NtOAMHM PO3MOAINAOTb 33 3MICTOM Ha N'ATb rpyn:
rPOMAAAHCHKI, MONITUYHI, EKOHOMIYHI, COLjanbHi Ta KynbTypHi. [o-
KAaZHile npo ocobAMBOCTI Takoro niaxoay MTumeTbea Aani. Jok-
TPUHaNbHI Knacudikalii € 4OBOAI PIBHOMAHITHUMK — X MOXKe ByTK
CTiNIbKM, CKiNbKM HayKOBLLB, O BMBYAOTb BiANOBiAHY npobiema-
TUKY.

e [lpyroto nowmpeHot Knacudikalieo npas AOAMHKU € IXHI noain
33/71€)KHO Bif, NOETANHOCTI 3aKPINAEHHA Pi3HUX rpyn npas. 3a uum
KpUTEPIEM BMOKPEM/IIOIOTb MpaBa MepLioro, ApYroro Ta TPEeTbOro
nokosiHHA (abo reHepadii), Npo Lo BXe MLnocs.

* 3anexHo Bia mMexaHi3my peanisauji Ta AeprKaBHOro 3abesneyeHHs
npaBa NoAiNATb Ha HEraTMBHI M MO3UTUBHI.

HezamuseHi npaBa A0cUTb YacTto GopmyntooTb y dopmi ceobos, AKi
He NoTpebyoTb aKTUBHOMO BTPYYaHHA AepKaBu Ana IXHboI peanisauii. [lo
TaKMX NpaB HafexaTb rPOMAAHCHKI Npasa: Ha ceBobody cnosa, Bipocno-
BiAaHHA, nepecyBaHHA, 00’eaHaHHA, MUMPHI 3i6paHHA. [lo HUX 3apaxoBy-
tOTb TAKOXK MPABO Ha KMUTTA, OCOBUCTY HELOTOPKAHICTb TOLWLO. BTpyyYaHHA
nepKaBu B Ui chepn Mae ByTM MiHIMaNbHUM, OCKibKM HamaraHHAa ae-
Ta/IbHO BPEry/toBaTK peani3aLito 3a3Ha4YeHMX NPaB HepigKO CMPUYMHIOE,
AK CBIAYMTb NPAKTUKA, IXHE OOMENKEHHA 1 BU3HAUYEHHA NeBHUX MeX 34iMc-
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HeHHA. OCHOBHe 3aBAaHHA AepKasn — 3abe3neynTn iX PUANUHUMHA ra-
PaHTIAMM 3aXMCTY.

Mo3umueHi NpaBa, HaBNaKK, NOTPeOYIOTb aKTUBHUX il 3 BOKY AepKa-
BW. Jo HMX HanexaTb NpaBa APYyroro MOKOMiIHHA, 30KpPeMa CoL,ia/IbHO-eKo-
HOMIUYHi npaBa. L rpyna npaB nepeabayae LinecnpamoBaHy AisAbHICTb
[epaBu WOAO0 CTBOPEHHA HE TiNbKW IOPUANYHUX FAPAHTIN 3axMCTy, a 1
MaTepianbHUX NepeayMoB ixHboi peanisauji. ba binblle, IXHA peanisauis
HemonmBa 6e3 BianoBiaHOI 3abe3neyyBanbHOI AiAAbHOCTI 3 BOKY Aep-
KaBHUX IHCTUTYLLIM. 3BiACK BUHWKNA OOKMPUHA MO3UMUBHUX 30608°A30GHb
depxcasu, AKYy 3ro4om MOYann MOLWMPIOBATM K Ha rPOMaAAHCHKI Npasa.
TaK, KnacuyHy nibepanbHy igeto Npo Te, WO HeraTMBHUM MpaBam Kopec-
NOHAYE HeraTMBHUI ODOB’A30K Aep:KaBM He 3aBaykaTh ixHiM peanisalii,
[ONOBHIOIOTb MO3UTUBHUM ODOOB’A3KOM AEpPKaBW WOAO iXHBbOI HAaNEXHOI
peanisauii Ta 3axmcTy. No3nTUBHI 3060B'A3aHHA AEPKABU NONATAKOTb Y BU-
MO3i 10 HaLiOHaIbHWX OpraHiB BAaAyM 3aCToCyBaTV NOTPIOHI 3ac0bU 3axu-
CTy NpaB NOAMHW. Hanpuknag, 3axXxMCcTUTU KUTTA 0cObM B pasi Hanaay Ha
Hel abo X peanisalis NpaBa Ha cnpaBea/IMBMIA CyA0BMIA 3aXMCT NoTpebye
BiA AepyKaBM CTBOPEHHA HAAiIMHOT HE3a1eXHOI CYA0BOI CMCTEMM.

MoBepTatoumnch A0 NO3UTUBHUX 3060B'A3aHb AEPKABK WOAO COLiab-
HO-EKOHOMIYHUMX NPaB, MOXHA HaBeCTU NPUKIAL peasi3aLii npasa Ha OCBi-
Ty. o6 ntoamHa morna HMM CKOpPUCTaTUCh — eprKaBa MOBMHHA Nobyay-
BaTW Ha4aNbHi 3aknaamn, obnaaHaTM NPpUMIlLEHHA, 3a6e3ne4YnT Kaapamm
TOWO. 3 iHWOoro 6oKy, 3 MPaBOM Ha OCBITy NOB’A3aHi 1 AeAki cBoboan: CBO-
60/a OCBITH, WO Nnoaarae y Bubopi cnocoby ocsith, daxy, 3aknaay 3000yTTa
OCBITHM, a TaKOX aKaJeMiyHa cBoboAa, Lo OXONatoe cBOOOAY BUKNAZAAHHSA.
AHaNOrMHNIM BUINAL MaTUME CUTYyaLlis 3 NPaBOM Ha npauto Ta cBoboa0t0
npayj. Lle we pas 3acBigyye, WO YiTKy MeXy MiX pisHUMUK rpynamu npas
NPOBOANTU He BapTO.

OcobMBOCTI MexaHi3My peasizalii rpOMagsHCbKMX | MONITUYHMX NpaB
3 0ZHOrO BOKY, 1 eKOHOMIYHMX, COoLia/IbHMUX Ta KYAbTYPHUX NPaB 3 iHLWO-
ro, € i Ha MiXXHAapOAHOMY PiBHI. Lle 3yMmOBMAO yXBaJIeHHA ABOX OKPEMMUX
MiXHAPOAHMX MNAKTIB NPO NpaBa AtoAMHK: MaKTy Npo rpOMaZAAHCHKI | Noni-
TUYHI NpaBa Ta [1aKTy NP0 eKOHOMIYHI, CoLia/ibHi | KynbTypHi NpaBa, a Ha
perioHasibHOMY piBHI B mexax Pagu €sponu: KOHBeHLU|i Npo 3ax1cT npas
JIOAMHM Ta OCHOBOMO/IOXKHMUX CBOHO Ta EBPOMNENCHKOI CoLianbHOI XapTil.

€ knacuoikallii, 4e 3amicTb 3a3HaYeHOi TePMIHOMOTiT BUKOPUCTOBYHOTb
NOoAiN NpaB Ha KAACKYHI, AKI CAIBBIAHOCATb 3 HErATMBHMMM NPaBaMM, i CO-
Lia/ibHi, WO BiANOBIAAOTb MO3UTMBHMM NMpPaBam.
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* 3a7eXHO Bif, MOX/IMBOCTI IXHbOTO NEFTMMHOIO 0bMeKeHHsA npaea
JNIOANHM NOAINATL Ha abCONOTHI 1 BiAHOCHI.

Abcoaromni npasa NoTpebyoTb abCONOTHOrO 3aXMUCTY Bif AEPHKABK Ta
He niansratoTb 0bMeReHH (NPaBo Ha riAHICTb Ta NOXiAHI BiA, HHOro Npaea:
NpaBo He yTpMMyBaTMCA B PabCTBI, NPaBO He 3a3HaBaTU KaTyBaHb, IHWMX
BWAIB OPCTOKOTO MOBOAMKEHHA UM MOKapaHHA). Y BITYM3HAHIN NiTepaTy-
pi 4OCUTb NolwmpeHnm ByB niaxia, 3a AKOro noAin npas Ha abcoNtoTHI Ta
BIAHOCHI 3A4iMCHIOBAaAM 3 OrNAAY Ha 3MICT cTaTTi 64 KOHCTUTYUIT YKpaiHu.
BianosiaHo abcontoTHi NpaBa He NianaratoTb 0bMeXeHHo B Nepiof 0co-
OAMBUX CTaHIB: BOEHHOMO abo HaA3BMYaNHOTO. 3rigHO cTaTTeto 64 KoHcTu-
TyLii YKpaiHW, TaKMMK NpaBaMn €: MPaBO Ha KUTTA, MPaBO Ha NoBary Atoa-
CbKOI rifiHOCTI, NpaBo Ha cBoboAy M 0COBUCTY HEAOTOPKAHHICTL, NPaBO Ha
KWTNO, NPABO Ha CyA0BMI 3aXMCT Ta AeAKi iHWi. MoXAMBOCTI BTPYYaHHA B
peani3auito L€l rpynu Npas € MiHIMabHUMK, OAHAK, IX HE MOXHA Ha3Ba-
TV abCONOTHUMM: BBAXKAOTb, LWLO TiZIbKM NPABO Ha rigHICTb € aDCONOTHUM,
6a binblie, BOHO NPOAOBIKYE AIATM 1 MicNA CMepTi NOANHKU. A HaBITb Take
OCHOBOMO/IOXKHE MPaBO, AK MPABO Ha XWUTTA, MOXe ByTU obmexeHe, Ha-
NPUKAAL4, KONW 3aCTOCOBYOTh 30p0oto MpoTK TepopucTiB abo NtoanHa ajie
B CTaHi HeobxiaHOi 060pOHM ToLO. MMPaBO Ha BifibHE BMPAXKEHHS CBOIX
nornaais mosxke obmMexKyBaTh LieH3ypa — 3ab0pOoHa BXKMBATU HEMPUCTON-
Hy nekcunky abo 3abopoHa andamauii (NPUHUKEHHS YecTi, rigHoCTi Ta Ai-
NoBOI penyTalyi).

BiGHOCHI npaBa MOXyTb 0OMeXyBaTU, AKLIO TaKi obMexKeHHs nepej-
H6ayeHO 3aKOHOM, € HEODXIAHMMM Y AEMOKPATUYHOMY CYCMiNbCTBI, Nepe-
CNifytoTb NEriTMMHY MEeTy: OXOPOHY ZlepsKaBHOI 6e3nekn, rpoMaacbKoro
nopAaKy, 340poB’a, Npas i cBob6o/, iHWMX OCIO Ta FPYHTYHOTbCA Ha NPUHUMNI
nponopuinHocTi. MNoTpeba B 0OMEKEHHI A€AKUX NPaB MOXKe BUHMKATKL B
nepiof, BOEHHOIO YM HaA3BMYaAMHOro cTaHy. JoKnaZHille Npo MOXAMBO-
CTi OBMEKEHHA KOHCTUTYLLIMHMX NpaB iTMMeTbCA Y NiAPO3A4ini YeTBepTo-
MY L,bOro po3ainy.

* 32 NpaBOBMM CTaTycOm 0cobM NpaBa NOAINAOTb Ha NPaBa AOOUHU

M NpaBa epomMadAaHUHA. Bulle BXKe aKUeHTyBanW yBary Ha cnisBgia-
HOLLEHHI MiX NpaBamu NOANHM 1 NpaBaMm rpOMaZiAHWHA, 30KpemMa
npaga toAMHN HanexaTb KOXKHOMY Ta He NOoB’A3aHi 3i cTaTycom rpo-
MaZAHWHA, HAaTOMICTb 3MOra CKOPMUCTATMCA MPaBaMm rPOMaaAHNHA
3YMOBJ/IEHa Ha/IeXKHICTio 0cobn [0 rPOMaZAHCTBA NEBHOI AepyKaBu,
TOMY 10 TaKMX MpaB HanexaTb Nepeaycim Npaga, Lo nepeabayatoTb
aKTMBHY y4acTb 0COBM B CYyCMiNbHO-MOMITUYHOMY 1 AepPrKaBHOMY
KUTTI.
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e 3aNeXHO BiA TOro, CTOCYtOTbCA NPaBa OAMHN OKPEMMX iIHOMBIAIB UM
iXHiX rpyn (cninbHOT) po3pi3HAlOTb iHOUBIOYaAnbHI NpaBa 1 Kosek-
mueHi npaga.

IHAMBIAYaNbHI NpaBa peanisytoTb iHAMBIAYanbHO. 1O HWX HanexaTb
npasa NepLIoro M Apyroro NMOKOAiHb: MPABO Ha MKWUTTA, Ha 0COBUCTY He-
[OTOPKAHICTb, Ha cnpaBeAAnBuMiA cya, cBoboda CNoBa, NPaBO Ha Mpauo,
Ha OCBITYy TOLLO.

KonekTmBHI npaga, abo npasa rpyn HafexaTb KONEKTUBY, a He MOro
OKpeMoMy uneHy. JTloAMHA MOXEe CKOPWUCTAaTUCA UMMM NpaBamu 4epes
HaNEeXHICTb /10 LbOro KoNeKkTMBYy. Hanpuknan, ocoba moxe HaB4aTUCh Y
LUKOJI PIAHOKD MOBOK MEBHOI HALLIOHANbHOT MEHLIMHK, AKLWO BiANOBIAHA
MEeHLLIMHA KOMMNAKTHO NPOXKMBAE Ha BiANOBIAHI TEPUTOPIi Ta peanisye iHuwi
BMMOTIM EBPONENCLKOI XapTil perioHaibHKUX MOB abo MoB MeHWKH. OaHi-
€10 3 TaKMX BMMOr € 060B'A3KOBE BMBYEHHSA OQiLLiMHOI, AepKaBHOI MOBK
(nopsa4, 3 MOBOK HaLiOHANbHMX MEHLLIMH). BKasaHi npaBa BUHWKAOTL 3i
CninbHMX NoTpeb KonekTmay, NoTpebi 3akpinuTKM 06’eAHYBaNbHI A5 HBOTO
LiHHOCTI Ta uini. KonekTUBHI NpaBa He MOXHa PO3MALaTh AK CyMy iHOM-
BiAyasbHMX NpaB i cBoOoA 0Cib, AKi HanexaTb A0 TIEl UM iHLIOT CNiNIbHOTY,
KONIEeKTMBY. BOHM MatoTb AKICHO iHLWI BAACTUBOCTI, AKi BM3HAYatOTb Ui 1
iHTEpPECK KONEKTUBHMUX YTBOPEHb ANA NIATPUMKM IXHBOI iAeHTMYHOCTI. Hal-
6inblua rpyna KoNEKTUBHUX NPaB BUM/IMBAE 3 NPaB HalLiOHA/IbHUX MEHLLMH.

OcCTaHHiIM Yacom, AK BXe 3a3Hadanocs, aedani binblie Anckycin 3'asna-
€TbCA HABKOJ10 NpaB AtOACTBA 3ara/ioM: Npasa Ha MWP, Ha CTaNuii PO3BK-
TOK, KOMM/IEKCY eKONOTIYHUX NPaB, LLO BUMIMBAIOTb 3 NpaBa Ha be3neyHe
[OBKiNNA Towo. La npobnematrKka TinbKM NoYMHAE NpuBepTati 4o cebe
yBary HayKosL,iB".

KonekTnBHI NpaBa He cAig NayTatv 3 TUMM iHAMBIAYaAbHUMM NpaBamm,
WO MOXKYTb peasnizoByBaTU TiIbKM Pa30OM 3 iHLIMMMK, Y KONEKTUBHOMY MO-
PAAKY: Le cBoboaa MMPHMX 3ibpaHb, cBODOAA acoLliaLlii, NPaBo Ha CTPalK
ToWwo. |HAMBIAyanbHI NpaBa 3 KONEKTMBHUMM Gopmamm peanisalii xou i
3iMCHIOIOTb KONEKTMBHO, ane BOHM BIAPI3HAOTLCA Bif, NonepeaHix TMm,
WO iX MOXKHa peanizyBaTy 1 3ax1LLaTK B iIHAMBIAYaNAbHOMY NMOPALAKY, HATO-
MICTb KOJIEKTMBHE MPaBO 33 CBOEID NPUPOAOID He MOXKe ByTu peanizoBa-
HO iHAMBIAYaNbHO.

IBaHkKiB I. Bb. MpaBa NtOACTBA: CTaH Ta NEPCNEKTUBM iXHbOro 3abesneyeHHn: AucepTauia Ha 3406yTTA
HayK. CTYNeHA KaHA. lopua. HayK 3a cneujanbHicTio 12.00.01 «Teopia Ta icTopia gepkasu i npasa; ictopia
NONITUYHUX | NPaBoBUX y4eHb» (081 — MMpago). K., HAYKMA, 2019.
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HaBeaeHa Knacudikallia He € BUY4epPnHOtO, ii MOXKHa NPOBOANTM 1 32 iH-
WWMM KPUTEPIAMM, HaNpMKNaA, 3a KaTeropiasMmn HociA NpaB PO3pPi3HATL
3arasibHi NpaBa Ta NpaBa OKPeMMX KaTeropin HaceneHHA. 3a2anbHi npasa
NOAMHM HaNeXaTb yCim iHAMBIAAM He3aneXHOo Bif, CTaTi, MOBM, penirii Ta
IHWWX 0coBUCTUX XapaKkTepucTuK. lMpaea okpemux Kamez2opili oxonnto-
0Tb MpaBa KiHOK, AiTel, ocib 3 iHBaniaHicTIO, 0Cib NoxMaoro BiKy, NpaBa
iHO3eMLiB, BiXKeHLLiB, IHLIMX OKPEMMX KaTeropii Towlo. TakoxK npasa Atoau-
HW MOXKHa NOAINNTU Ha Ghi3uYHi — NpPaBO PO3NOPAAKATMCA CBOIM TiIOM
(npaBo Ha 0cobuCTy HEAOTOPKAHICTb, MPABO Ha XUTTA Ta NOB’'A3aHI 3 HUM
npaBga) 1 iHmenekmyanwvHi (cBOOOAa CNOBa, APYKY, MPABO Ha OCBITY TOLLO).

3.3.2. XapaKTepucTMKa OCHOBHUX BUAiIB NPas NIOAUHU

KoHCTUTYLiMHI NpaBa i cBO60AM HayacTile KacndikytoTb 3a chepamm
MUTTEAIANBHOCTI Ha: 2pOMAOAHCLKI (ocobucmi), NoaiMuUYHI, eKOHOMIYHI,
couianbHi Ta KyaemypHi. Taky Knacuoikalito, K BXKe 3a3Ha4an0Cs, MOXK-
Ha Ha3BaTK 0dilLliMHOO, OCKINbKM Ti YaCTo Bil0OparkatoTb Y KOHCTUTYLLIAX Ta
MiXKHapPOAHMX aKTax. BogHo4ac 3 11 LOMOMOTOK0 HE 3aBX AW BAAETbCA TOYHO
BM3HAYMUTM BiANOBIAHY rpynoBy HanexHiICTb OKpeMmnx Npas i ceobos,.

3.3.2.1. [pomagAHCbKI Npasa

lpomaosHcbKi (ocobucmi) npasa — Ue Ti NpaBa, AKi MatoTb 3abe3neymn-
TM ocobucTi noTpebu ntoamHu, i ocobucte KunTTa. Lia kaTeropis cyb’ekTms-
HWX NPaB NoB’sI3aHa 3 CAaMMM ICHYBaHHAM JOANHMK, 3 T MPUBATHUM KUTTAM
i camoBiauyTTAM AK ocobuctocTi. MounHatoum 3 XVIII cTtonitra, ocobucTi
npasa i ceo60AM HAa3MBAKOTb MPOMAAAHCLKMMU. TaKa iXHA Ha3Ba 3acBigyye
CMPUMNHATTA iHAMBIAA AK YNeHa rPOMaAsHCbKOro cycninbcTea. MpoTte nig,
Yac BUKOPMUCTAHHA TePMiHa «TPOMaAAHCHKI MpaBa» MOXe BUHUKHYTU Nay-
TaHWHA, KON BiAMNOBIAHI NpaBa CNPUIMMAloTb AK NpaBa rpoMagaHuHa. o
TOTO K Yepes HEeKOPEKTHUI nepeknad 3 aHrincuKoi (civil rights) ix iHoaj vy
BITYM3HAHIM NiTepaTypi NO3HaAYatOTb AK UMBINbHI NpaBga. e pas cnia Haro-
IOCUTW Ha TOMY, LLLO UA rpyna npas € BUXiAHOW, CTBOPIOE A4 KMUTTA 0COOM
NeBHUI 3aXULLEHMI NPOCTIP | HANEXKUTb YCiM Be3 BUHATKY NtoAsaM.

Y BaraTb0OX KOHCTUTYLLSX PO3Ain Npo npasa /OAMHM NMOYMHAETLCA 3
npaea Ha 2idHicme (HimeuunHa, LLiBenuapis Towo). JOACLKY FigHICTb po3-
FNAat0Tb AK OCHOBOMOJIOXKHY LiHHICTb KOHCTUTYLLIMHOIO nopAaaKy, a ii dik-
CYBaHHA NepLIor B Nepeniky CBiaAYMTb, NO CyTi, NP0 NPIOPUTETHICTL cepes,
iHWMX NpaB. JoKknaaHiwe Npo rigHiCTb AK LiHHICTb | AXKepeno npas AoAMHN
nwnoca 8 niapo3aini 2.1.
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OcobnuBicTio NpaBa Ha riaHICTb € 1oro abcontoTHUI XapakTep, To6To
3a OoAHMX 0OCTaBMH BOHO He MiaNArae 0OMEeKeHHI0 Ta 3aXMLAETLCS AK
00 HAPOAXKEHHA MOAMHM, TaK i nicnAa i cmepTi. BogHo4Yac HeaoTOPKaHICTb
NOACBKOI FiAHOCTI NOKAA4EHO B OCHOBY BCiX iHWMX NpaBg. IHWi npasa Ato-
OMHW BUNMBAIOTb i3 IFOACHKOI MAHOCTI M OAHOYACHO rapaHTYHOTb ii 3aXMCT.
AHICTb SIK NPaBO € A0BOAI BaraToaCNeKkTHUM, LLLO, 30KPEeMa, OXOMNJIOE i 3a-
HOpPOHY KaTyBaHHSA, *KOPCTOKOro, HENOACLKOrO abo TaKoro, WO NPUHUKYE
FiAHICTb NOAMHKN, NOBOAMKEHHA YW NMOKAPaAHHA, | 3aD0POHY BMKOPUCTAHHA
noanHu (6e3 i 3roam) ANa HayKoBUX, MeAMYHMUX UM iHWKX AoCAiais, i 3a-
XMCT YecTi ocobu Touo. BianosiaHo A0 KoHCTUTyUji YKpaiHu rigHicTb fto-
OVHW O4HOYACHO € i 3aCagHMYMM NPUHUMMIOM, | NPAaBOM JOAMHN. 3riAHO
3i cTaTTeto 3 toAmHa Ta i rigHICTb € HaMBUMLOK LiHHICTIO, @ BiANOBIAHO A0
CTaTTi 28KOXKEeH Ma€e NpaBo Ha NoBary Moro rigHoCTI

llle oagHMM NpaBOM, 3 AKOrO MOYMHAETHLCA BiNbLICTL PO3AiNIB KOHCTU-
TYUiN, NPUCBAYEHMX NPaBaM JHOAMHW, € MPABO HA ¥umms (cTaTTa 27 RY,
cTatTAa 2 KoHBeHLii). MpaBo Ha XUTTa nepenbayae CTBOPEHHA ANA NOAN-
HW NONITUYHUX, EKOHOMIYHMX, COLLIaIbHMX, MPABOBMX M iHLLIMX YMOB, siKi O
3abe3neyyBany HopmasibHe, NOBHOLHHE, TiaHe KUTTA. [pPaBo Ha XKKUTTA
3abe3neyytoTb 3a J0NOMOIOK iHLWMX KOHCTUTYLLIMHMX NpaB: NpaBa Ha 6es3-
neyHe ANA KUTTA M 300p0B A AoBKiNAa (cTatTa 50 KY), npasa Ha OXOpPOHY
3n0poB’a (ctaTTa 49 KY), npaBa Ha be3neyHi ymosu npaui (ctatra 43 KY)
TolO, 6e3 peanizauji AKMX NPABO Ha KUTTA PU3MKYE NEPETBOPUTMUCS B Npa-
BO Ha bionoriyHe icHyBaHHA. Lle e pa3 3acBigyye B3aEMO3YMOB/EHICTb
NpaB i BaKNMBICTb iXHbOI CMCTEMHOI Aii ANA 3abe3aneyeHHA HOPMaNbHUX
YMOB XUTTA NOANHU.

MpaBo Ha *KWUTTA He MeHL BaraToacnekTHe, HiX NPaBO Ha NoBsary Atoa-
CbKOI FiAHOCTI. 3aKOHOAABCTBO MAE L1y HU3KY A0AATKOBMX Npas ¢isnyHoi
0cobu, 0b’eAHYIOUM IX Y 3ara/IbHOMY MOHATTI «MPABO Ha XUTTA». 3MICT nNpa-
Ba Ha XKUTTA OXOMJIIOE:

* npaBo 0cobu Ha cBobOAy BiA OyAb-AKMX HE3AKOHHMX MOCAraHb Ha i
KUTTA 3 OOKY AeprKaBw, i NpeACcTaBHUKIB Y NPUBATHUX OCIO — HiKo-
rO HE MOYKHa CBaBi/IbHO NO306aBUTU KUTTS;

®  KOPECMNOHAYUYMI NMPaBY Ha }KUTTA NO3UTUBHMIA 0O0B A30K AepKaBu
M iHWWX cy6’eKTiB NpaBa BM3HaBaTK Ta HE NMOPYLLYBATK MOrO, HOANHA
MOMe BUMaraTtu Bif, 1epKaBu BUKOHYBATH il 060B’A30K — 3axmLLaTK
MUTTA IOANHU; TaKUIN NiAxXia [0 NpaBa Ha XXUTTS BUKAMKAB BiMOBY
BiZl, CMEPTHOI Kapyh AK MipM KPMMIiHaAbHOrO NOKapaHHA. YCi KpaiHu
€sponu, Kpim binopyci, AKka He € YneHom Paan €Esponu, BiAMOBUIN-
CA BiZ, BUKOPUCTAHHA LLbOro BUAY NMOKapaHb;
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*  KOMEH Ma€E NPaBo 3aXMLLATN CBOE KMUTTA | 30POB’SA, *KUTTA i 30,0POB’A
iHWWX NtoAen Bif NPOTUNPABHUX NocAraHb. 3acobom peanisauji umux
KOHCTUTYLiMHMX NOMOMKEHb € 3MOra 3aCTOCOBYBATU HeObXiAHY 060-
POHY Ta BUMYLEHO 3aMOAiBaTKU WKOAY Y CTaHi KpalHboi Heobxia-
HOCTi. MpaBO 0COBU BiIbHO PO3MOPAAKATUCA CBOIM KUTTAM. HUHI
JIMIAETLCA AMCKYCIMHMM NMUTAHHA, YN € YaCTMHOK MPaBa Ha KUTTA
NpaBo Ha cMepTb | NoB’A3aHa 3 HMM Npobnema eBTaHasii, aKTMBHA
dopma AKoi nepenbavae 3Mory niTu i3 KMTTA 38 4ONOMOrOH0 CTOPOH-
HbOi 0COBU Ha NpoxaHHA Be3HaaiHO XBOPOro. EBPONENCHKUI Ccy, 3
npaB OANHW BIAMOBMBCA TIYMAuMTW NPABO Ha KUTTA B MPOTUIENK-
HOMY 3HaYeHHi, TOBTO AK TaKe, LLLO BK/IOYAE NPABO Ha CMepTb (crnpa-
Ba «[MpiTTi npotn CnonyyeHoro Koponisctea (2002)»). BignosiaHo
EAMHOrO Niaxoay WoA0 PO3B’A3aHHA NpobaeMu eBTaHasii NoKM Wo
He BMPOBAEHO, i Lie NMTaHHA Hapasi PO3B'A3YI0Tb Y PI3HUX KpaiHax
No-pi3HOMY.

Hemae ogHO3HaYHOCTI 1y NigxoAax WoA0 BU3HAYEHHA MOYATKY BUHMK-
HEeHHA MpPaBa Ha MUTTA: 3 MOMEHTY 3a4aTTA YM 3 MOMEHTY HaPOOKEHHA.
AKWO KWUTTA rapaHTOBaHO KOHCTUTYLIED Bia 3a4aTTa abo HaBiTb 3 iHLWO-
ro, MisHilWoro etany po3BuUTKY embpioHa B yTpobi KiHKM — Le nobiyHo
MaE€E TArHYTM 3a60POHY LWTYYHOro NepepmBaHHA BariTHocTi. MpoTe ECM/y
cnpaBi «EBaHc npoTtn CnonydyeHoro Koponisctea» (2007), Aka ctocyBanaca
LbOro HEMPOCTOTO MUTAHHA, AK i Y BUNAAKy 3 €BTaHasielo, 3a/IMLWMB MOro
PO3B'A3aHHA Ha PO3CYA AepiKas.

OTKe, NPaBO Ha XMUTTA € NPUPOAHNM, YHIBEPCabHMM — BOHO 3adikco-
BaHO MalXKe y BCiX KOHCTUTYLAX Ta MiKHAapPOAHO-NPaBOBUX NOKYMEHTAX,
LLO BM3HAHO BCIMa LMBINI30BAHMMMK LeprKaBamu CBITY, € LLIHHICHOK OCHO-
BOtO ByAb-AKOI penirii i BiATBOPeHO Yy BiANOBIAHMX penirinHux axepenax.
[0 TOro K neBHi 0COBAMBOCTI MOro peani3auji BUHMKAOTb Ha HaLioHab-
HOMY PiBHi Ta NOB’A3aHi 3i cneundikoro 3aKOHOAABCTBA KOHKPETHMUX KPaiH.

[0 rpoMagsHCbKMX NpaB i cBOHO/ TAKOXK HasleKaTb: NPaBo Ha 0CObBUCTY
HeAO0TOpPKaHHICTb (cTaTTa 29 KY), cBOOOAM NPUBATHOIO KUTTS — HEA0TOP-
KaHHicTb kutna (ctatra 30 KY), TaEMHULUA NUCTYBaHHA, TeneGOHHUX PO3-
MOB, TenerpadHoi Ta iHWoi KopecnoHaeHUji (cTaTtTa 31 KY), cBoboaa aym-
Ku i cnosa (cTatta 34 KY), cBoboaa nepecyBaHHA i BiibHOTO BMOOPY Micus
npouBaHHs (cTatTsa 33 KY), cBoboaa BipocnosigaHHs (cosicTi) (cTatTa 35
KY), a TakoX npaBa, NoB’A3aHi 3i W10Hbom Ta cimeinHuMm cTaHom Toulo. o
KaTeropii rpoMaZAHCbKMUX NPaB i CBOHOA, iICTOPUYHO HANEKMTL MPABO NPU-
BaTHOI BnacHocTi (cTatTa 41 KY), ake we y XVIII cToniTTi xapakTepmnsysanm
AK OAHE 3 NPUPOAHMX NPaB NOANHM, LLO MaE BOXKECTBEHHE MOXOAKEHHS.
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OfHaK y BITYM3HAHIN NiTepaTypi MOro 3a paaaHCbKOK TPaAMLIED YacTo
PO3r1AAAI0TL AK COLia/IbHO-eKOHOMIYHE NPaBo. o rpomMaAHCbKMX TaKOXK
Ha/seXuTb rpyna npas., Wo 3abe3neyytoTb CNpaBeaanBUI cya,.

3.3.2.2. MoniTnyHi npasa

MoniTM4YHi NpaBa NoB’A3aHi 3 y4acTio 0cobu B CyCniIbHOMY W MOMITWY-
Homy uTTi. Lle Taki npaBa i cBO6OAM NOAMHU, AKI 3abe3nedyytoTb 0cobi
MOMK/IMBICTb HpaTK y4acTb B YNPaB/iHHI AepKaBOto, BMAMBATK Ha ii BHY-
TPILLHIO | 30BHILLIHIO MOANITUKY. Yepes peanisauito wjei rpynn npas ocoba
MOXe BUABUTK cebe came fIK TPOMaAAHWUH AepKaBu, aaxe 34ebinbuoro
HOCIAMM LUMX NPaB € rpOMaZigHN. 30Kpema, NpaBo rosiocy Ha Bubopax i pe-
depeHaymax (ctatra 72), npaBo HpaTu y4acTb B yNpasAiHHI AepsKaBHUMM
cnpasamu (cTatTa 38 KY), npaBo Ha 06’eAHaHHA B NOAITUYHI NapTii (cTaTTA
36 KY) B YKpaiHi, AK i B 6araTbox iHLIMX KpaiHax, HaNEeXWUTb MLLe TPOMa-
AsHaM gepxkaBu. [eaki NoNiTUYHI NpaBa MOXYTb Ha/iexKaTu M iHO3eMUAM
" anaTpugam: ceoboaa ob’eaHaHHsA (Y HenoniTMYHI opraHisadii) (cTaTTa 36
KY), npaBo HanpaBAAaTK iHAMBIAyabHi UM KONEKTUBHI MUCbMOBI 3BEPHEH-
HA A0 OpraHiB Aep*KaBHOI BAaAM, OPraHiB MiCLLEeBOro CamoBpAAyBaHHA Ta
nocagoBumx i cNy»boBux ocib Lux opraHis (cTaTTa 40 KY), AKke B 3apybiskHil
NPaKTULI BiJOMe K NpaBO NeTULLii: NpaBo 3BepTaTUCh 3 BUMOraMu, Mporno-
3MLIAMMK, CKapramm A0 opraHis Bnaam Touwo. Uloao npasa mupHux 3i6paHs,
TO 3TiAHO i3 YaCTUHOK MepPLLOO CTaTTi 39 KOHCTUTYLiT YKpaiHM «rpoMaaaHm
MatoTb MPaBo 30MpaTnca MUpPHO, He3 30poi i NpoBOAUTM 360PU, MITUHIN,
noxoam i AeMOHCTpaLii, Npo NpoBeAeHHA AKMX 3aBYaCHO CMOBILLAOTHCA
OpraHu BMKOHABYOI BN UM OpraHM MICLLEBOrO CamMoOBpAAYyBaHHAY». o-
npu Te, Wo KoHCTUTYLIA YKpaiHW HOCIEM LbOro NpaBa BM3HAYAE rPOMAAH,
cB0HOAY MUPHUX 3ibpaHb NOTPIOHO po3raaath y cBiTai ctatTi 11 KoHBeH-
Lji NpO 3axMCT NpaB JHOAMHMN | OCHOBOMO/IOXHMX CBOOOA, KA MPOro/OLLYE,
O «KOXEH Ma€ NpaBo Ha cBOboay MUPHUKX 3ibpaHb». BoaHodac dopmy-
JIIOBAHHSA KOHCTUTYLM, NoaibHe A0 yKPaiHCbKOro BapiaHTy, € JAOCUTb Mo-
LWMPEHUMM: 3TiAHO 3i cTaTTeto 43 KoHCTUTyLIT Boarapii «rpomazaHu MmatoTb
npaBo MMPHO Ta H6e3 30poi bpaTh y4acTb y 3ibpaHHAX Ta MaHidecTauiaxy,
cTaTTa 26 KOHCTUTYLIT Benbrii: «benbrinui MmatoTb NpaBso...» TOLLO.

2007 poky Paga exkcneptis BAIMN/T OBCE niarotysana KepiBHi npuHUmnm
i3 cBO6OAN MUPHMX 3iB6PaHb, LLIO MICTATb CTAHAAPTU, AKUX CAiA, AOTPUMYBa-
TMCb Nifg Yac po3pobaeHHs HalioHa/IbHOMO 3aKOHO4ABCTBA. BapTo 3BepHY-
TV yBary Ha AesKi acnekTn peanidauji ceoboam mmpHux 3ibpaHb. Mo-nep-
e, nig 3aXMcTom KOHCTUTYLIT nepebyBatoTb Anlle MUPHI 1 6e330poiHi
3ibpaHHs, Lo € 060B'A3KOBOD YMOBOIO iXHbOI OpraHi3auji Ta npoBeaeHHs;

173



no-Apyre, OCHOBOMOOXHMUM IXHIM MPUHLMMOM € NPUHLMN NPe3yMnL,ii Ha
KOPWUCTb NpOBeeHHA 3ibpaHHA: Moro peanisaujto ciia no 3mosi 3abesne-
4nTK He3 peryntoBaHHa". bepyumn [0 yBaru, Lo Lie NpaBo 3a3BMyain dopmy-
JIOI0Tb AK CBOOOAY, BTPYYaHHSA AepKaBy B 1Oro peasnisaliito MOBUHHO ByTU
MiHiManbHUM. Tomy HaraTo HayKoOBLLIB i MPaKTMKIB y3arani NpoTK yxBaneH-
HA 3aKOHY, AKMI BK BperyatoBaB NopaaoK NPOBEAEHHA MUPHMX 3iOpaHb,
OCKiNbKM OYAb-AKMIA 3aKOHOAABYMIA aKT MOXKE CNPUYMHUTU ODMENKEHHA
cBoboAN MUPHMX 3iBpaHb.

B YKkpaiHi yepes H6pakK BianoBiAHOI 3aKOHOAaBYOi 6a3m (Hapasi Hemae
3aKOHY, AKWMIA BK BperynboByBaB NOPALOK NPOBEAEHHA MUPHMX 3ibpaHb)
[0CUTb YacTo, 0cobanBo nia Yac PeBontoui riaHOCTI, 3BepTannch A0 YKa-
3y lMpe3unaii BepxosHoi Pagn CPCP «[po nopaaok opraHisauii i npose-
[eHHA 360piB, MITUHTIB, BYIMYHMX NMOXOAIB | A€MOHCTPALLIM» BiA, 28 ANMHA
1988 poky, Aknin 08 BepecHsa 2016 KCY BM3HaB HEKOHCTUTYLINHUM (CnpaBa
NpPOo 3aBYacHe CMOBilWeEeHHA NPO NPoBeAEeHHA NyHAIUHNX BOrocayKiHb, pe-
NirinHmMx obpaaiB, uepemMoHil Ta npouecit). Llel ykas 6yB iHCTpyMeHTOM
YMCNEHHWX 3N10BXMBaHb 3 OOKy Braan M nepenbavas 403BINbHNI NOPALOK
NpoBeAeHHA MUPHMX 3ibpaHb, Ha BiAMIHY Bif, KOHCTUTYLiIMHO BM3HAYeHOro
nosigom4oro. BignosiaHo Ao KOHCTUTYLT YKpaiHK, AKa LiAKOM BiANOBIAAE
€BPOMNENCHKMM CTaHAAPTaM, 0COOM, LLLO MAOTb HaMip NPOBECTU MUPHE 3i-
H6paHHA, NOBMHHI 3aB4aCHO NOBIAOMMUTM OopraHun Bnaam. Lie pobnate 3aana
TOro, Wob OCTaHHiI NiAgroTyBaanch Ta LOMNOMOTIM B MOTO NPOBeAEHHI: opra-
Hi3yBaM pPyx TPAHCMOPTY W MiloxoAiB, 3ab6e3nevman rpomaacbKuin nopa-
noK. ba Binblue, Ak 3ibpaHHA BiAOYBaETbCA 6€3 NOBIAOMAEHHA i HIKOMY
He 3aBaKa€, He MOXHa MOro MPUAMHATK, CNi4 HagaTU 3MOry MOro 3aBep-
wutn. OTKe, NO-TPeTe, — NOBILOMYMIA NOPALOK MUPHMX 3iBpaHb € Le oa-
HUM €BPONENCHKMM CTaHAapTOM. [1o BTPaTV YMHHOCTI 3a3HA4YEHOrO yKasy
aAMIHICTPaTMBHI cyaM Yyepes pi3Hi 06CTaBUHM 330BOSIbHANN MalXKe CTO
BiZICOTKIB 3BEPHEHb OpraHiB BfaauM nNpo obmexkeHHs ceoboam 3ibpaHsb. Lie
BiAOYyBanoch y 38'A3Ky 3 GOpManbHUMKM HeAONiKaMM B NOBIAOMIEHHI NPO
MUpHe 3ibpaHHA; Yepes HECNPOMOXKHICTb OpraHis BNaam 3abe3neynTn rpo-
MaZCbKWI NopAAOK, 6e3neKy pyxy TPAHCMOPTY YW NiLLOXOAiB, 4OTPUMAHHSA
npasua 61aroycTpoto; CTBOPEHHA NepeLlkos abo He3pyyYHoCcTeln y peani-
3auii npas ocib, wo He 6epyTb y4acTb Yy MMPHOMY 3ibpaHHi M HaBiTb Yepes
enigemito rpmny Tolo. Hacnpagi B NEBHMX BUMNAZAKax OBMEKeHHS LbOro
npasa [LOMNyCKatoTb, aZXKe BOHO He € abcontoTHMM. Lle moske BinbysaTuCh
3a NeBHWX 0OCTaBMH: Nepeaycim y nepios BOEHHOro abo HaZ3BMYAMHOIO
CTaHy abo Yepes 3arposy TepakTy. Lle moxyTb ByTn BM3HAYeHi 3aKOHOM

KepiBHi npuHumMnu 3i cBob6oam MUpHWX 3ibpaHb (nigrotosneHo Pagoto ekcneprtis BAIM/1 OBCE), 2010. C. 16.
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MicUg, Ae He MOXKHa NPOBOAUTU MUPHI 3ibpaHHA. Hanpuknaa, 3akoHoaaBs-
Ui HimeuumHm Ta Mosbllj BU3HAYMAM NULLIE OAHY TepUTOpianbHy 3a00pOoHY
NpPOBOANTU MUPHI 3iBpaHHA — Ha MiCLLi MemopianiB, NPUCBAYEHMX Nam’ATi
foNoKOCTY, MPUYOMY B A0AATKY A0 3aKOHY HimeuunHu, Lo peryate nopa-
[OK NpoBeAeHHA MUPHKMX 3ibpaHb, YiTKO OKpecaeHo Mexi Liel Teputopii 3
3a3HAYeHHAM Ha3BW ByAMLb. TOMy A0CUTb Be3rny3aoto byna nponosmuin
KONMLWHBOIO MiHICTPa BHYTPILWHIX cnpas YKpaiHu A. MormnboBa nepeHecTu
Micle NpoBeAeHHS MUPHKUX 3ibpaHb «Ha AKeCb Be/IMKe Mose Ha OKONLL
Knesa». Take «nepeHeceHHA» CNPUYMHIOE BTPATy CYTHOCTI LLbOro Mpasa,
a BiATaK i camoro npasa. Tomy, no-4eTBepTe, yCi 0BMeKEeHHs NOBMHHI Bia-
noBifaTV NPUHLMNY NPONOpPLIMHOCTI: 3abe3nedyyBaTi piBHOBAry Mix xa-
PaKTEPOM Ta CTyneHem BTPyYaHHA, 3 OAHOro BOKy, Ta MPUUYMHOK TaKoro
BTPyYaHHA — 3 iHWoOro. [lep»kaBa mae NpaBo 0bMerKyBaTW npaBa At0AMHU
TiNbKKW TOAi, KoM Le cnpaBAi BianoBigae nybaiYHOMY iHTEpPeCY, i TiIbKK1 B
Takomy 06cA3si, B AKomy Ti 3axoam ByayTb CNiBMIPHI 3 NOCTaBNEHOK METOLO.

KOHCTUTYLIMHMM 3acaziamM iHLLIMX NOAITUYHUX NPaB, 30Kpema BUHopYo-
My Npasy, yBary byae npuaineHo B HaCTYMHWX Po3ainax niapyyHuKa, Tomy
B LLbOMY PO3Z4iNi 4OKNAAHO HA HUX 3yNMHATUCA He Byaemo.

3.3.2.3. CoujiaibHO-eKOHOMIYHI NpaBa

Couia/ibHO-eKOHOMIYHI MpaBa nepeayciM NOKANKaHI 3abe3neynTu rigHi
YMOBW XUTTA NHOAMHM Ta € NPOAOBXKEHHAM HACKPI3HOT iZei rapaHTyBaHHA
JOACBKOI rigHOCTI. eprkaBm B3AAM Ha cebe BiAnoOBiganbHICTb 3a 3abe3ne-
YeHHA OCHOBHUX MIHIMA/IbHUX XNTTEBO BAXK/AUBMX NOTPED NtOAMHM B Xap-
YyBaHHI, HaJa@HHI NEePBUHHOT MeAMYHOT A0MNOMOTM, XIUTNi, 6a30Bil OCBITI
Towo. OaHak npupoda Couia/bHO-eKOHOMIYHUX MpaB, AK BXe 3a3Ha4a-
JIOCb/INLLAETbCA AMCKYCIMHOW. AKWO B 3axigHilM nitepaTypi ix 3aebinblo-
ro pPO3rnAAatoThb «AK 3arasibHi NpaBa», «HaMipWu AepPrKaBn», OCKIIbKM BOHM
He 3abe3neyeHi BiANOBIAHMMM HOPUOANYHUMU MEXAHI3MAMM, 30KPEMa Cy-
[OBUM 3aXMCTOM, TO Yy MOCTPAAAHCHKIN, 30Kpema BITYM3HAHIN niTepaTy-
pi, Niaxoam 40 iHTepnpeTalii Npupoan couiaibHO-eKOHOMIYHMX MPaB He
TaKi 04HO3HauHI. OA4HI KOHCTUTYLLIOHANICTX 33 NonepeaHbOo PAAAHCLKOKD
TPaAMUIED NPOAOBXKYOTb BiABOANTY EKOHOMIYHMM NPaBam «LEHTpaibHe
MicLie B cucTeMi npaB i cBoboay, a coljaibHUM — «HaZ3BMYAMHO BaXK/IMBE
Micue B cydacHi KoHcTuTyuii”", a we iHwWi, caigytouv nornagam 3axigHux
aBTOPIB, 3aPax0OBYOTb COLLia/IbHO-EKOHOMIYHI NpaBa 40 BTOPUHHMX, NOXia-
Hux (O. B. 3a40pOKHUIA), AKi HE MOXKHa NOCTaBUTU B OAMH PAA 3 NpaBamm

KoHCTUTYLiA He3anexHoI YKpaiHu: HaBy. nocibHuk. K.: 2000. C. 135, 140.
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0CoBUCTUMM M NoNiITUUHMMK (B. B. Jlemak), OCKifIbK1 BOHW «HaAineHi aep-
*KaBoY, «He € cy6’eKTMBHUMM npaBammy (/1. C. MamyT) ToLLO.

LLle pa3 HaronoCMMo Ha TOMY, LLO COLia/IbHO-eKOHOMIYHI NpaBa cnpasA,i
MatoTb CBOI 0cOBAMBOCTI, LWO6 ix 3a6e3neynT, NOTPIBHO YNMANO AKTUBHUX
(NO3UTUBHMX) 3yCWNb AePHKABY, LLLO 3a1EXMUTb Bif il pecypCcHUX MOXINBO-
cTert. Tomy «MiHIManbHWIM» piBeHb IXHIX rAapaHTI MOKe CYTTEBO BiAPI3HA-
TUCA 3aNEXHO Bif KpaiHW. Y CTaTTi 22 3aranbHoi AeKnapalii npas Jo4uHN
(1948) 3a3HauyeHO, WO «KOXKHA NOAMHA, AK YIeH CYCninbCTBa, MA€E NPaBo
Ha coljanbHe 3abesneyeHHs i Ha 34iMCHEHHS HeobXiaAHWX ANA NiaTPK-
MaHH# i rigHOCTI i ANA BiNbHOrO PO3BMTKY ii 0COBM NpaB y EKOHOMIYHIN,
CouiaNbHIM | KyNbTypHIN rany3ax 3a AOMNOMOrO HaliOHaAbHWUX 3yCU/b i
MiXKHapoaHOoro cniBpobiTHMUTBA Ta 8i0M08I0HO 00 cmpykmypu i pecypcis
KOMCHOI Oepxcasu»’.

[na 3axmcTy coujiaibHO-eKOHOMIYHUMX MpaB CTBOPEHO Aello iHWi, Bia-
MiHHI BiJ, NEPLIOro NOKONIHHA NPaB JIOAMHU, MexaHi3Mu. IXHE MixHapoa-
HO-MPaBOBE PEeryNtoBaHHA 3iMCHI0E MiXKHapPOAHWUN NAKT NPO EKOHOMIYHI,
coljanbHi 1 KynbTypHi npasa (1966) (1987 poky 6yno pospobaeHo Slim-
Byp3bKi NPUHUMNM WOAO BNPOBAAMKEHHS [aKTy, AKi MICTATb HCTPYKLUT
WOA0 BMKOHAHHA Aep»KaBoto 3000B8’A3aHb, WO BMMN/IMBAOTL 3 HbOrO), a B
mexax Paan EBponn Byno nianMcaHo oKpemi 4oroBopu: EBponercbKa co-
LiasibHa XapTia, EBPONENCbKMIA KOAEKC CcoLiaibHOro 3abe3nevyeHHs, EBpo-
nencbKa KOHBEHLA NPo colianbHe 3abe3nedyeHHs Towo. OaHak bibLicTb
coljanbHMX cTaHAApPTIB Paan EBponM 3anmMatoTbea 14 6aratbox AeprKas
HanpAmMamMKM B PO3BUTKY iXHbOI COLiaNbHOT NONITUKK. Hanpuknaa, YkpaiHa
nig Yac paTudikauii EBponencbKoi couiansHoT xapTii (1996) He B3Ana Ha
cebe 30008’A3aHHA 3a NyHKTamu 1, 2 ctatren 12 i 13, WO 3aKpinao0Th
NpaBOo Ha coljanbHe 3abe3neyeHHs i Ha MeIMYHy Ta ColliasbHy A0MOMOTY,
Nonpu NPOronoLWeHHA UMX NpaB y KOHCTUTYLT YKpaiHW. 3a3HadveHi cTaTTi
He paTudikyBanM Takox AnbaHia, AsepbaligskaH, YacTkoBo — bosrapis,
bocHia i lepuerosuHa, J/intea, Mpysia, Monaosa ToLLO.

OaHak AK CBIAYMTb Cy4oBa MPAKTMKA, COLLia/IbHO-EKOHOMIYHI npaBa
Aefani yacTile 3axXMLWatoTb Pa3oM 3 NpaBaMy NepLIoro NOKOMIHHA Yyepes
YHiBEPCaNbHUIN 3aXUCT IOACLKOI MiAHOCTI. MpUKNaaM Takoil NPaKTUKN BKe
HaBoAMAW. [lo HMX MOXHa A0AAaTV HanBHICTb B AEAKMX AeprKaBax (30Kpema
®PH) cneuianizoBaHmx cyaiB, Npono3uLi Npo CTBOPEHHS creLianizoBaHo-
ro EBPOMENCbKOro Cyay i3 3aXMCTy CoLia/ibHMX NPaB TOLLO.

3aranbHa geknapauis npas noguuun. URL: https://zakon.rada.gov.ua/laws/show/995_015 (nata 38ep-
HeHHA: 24.04.2021.).
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Lle € we oagHMM CBiAYEHHAM TOrO, WO Yac KOM COLia/IbHO-EKOHOMIY-
HMM NpaBam HadaBanu ApyropaaHe 3HaYeHHs, BiAXOANTb Y MUHYAe. HUHI
CBiTOBa cnifibHOTa AeAani Hinblle CXMNAETLCA A0 TOro, WO BCi NpaBa nos’s-
3aHi MiXX coboto, € B3aEMO3YMOBNIEHMMM Ta MOBUHHI AiATM B KOMMAEKC.
TinbKM 3@ TAKMX YMOB BOHW MOXYTb BUKOHATK CBOE NPU3HAYEHHA — CTBO-
PUTU MOANHI TiOHT YMOBM KUTTA.

3.3.2.4. KynbTypHi npasa

Ky/bTypHi NpaBa 3abe3nevyyoTb AOAMHI AOCTYN 40 BUKOPUCTAHHA 1 No-
0ANbLIOro PO3BUTKY AlyXOBHMX 3400y TKIB CBOTrO Hapoay M yCbOro NOACTBA.
Lle npaBa, NoB’A3aHi 3 y4acTIo B KY/IbTYPHOMY XKWUTTi, BiIbHUM AOCTYNOM [0
KY/JIbTYPHUX LiIHHOCTEM Ta Ky/IbTYPHOT CNaZWyMHM, 3 KOPUCTYBAHHAM Pe3y/ib-
TaTamMM HayKOBOro Mnporpecy, 3i cBo60A0t0 NiTepaTypHOi, XyA0XKHbOI, Hay-
KOBOI i TEXHIYHOT TBOPYOCTI. KoXXHa ocoba mae NpaBo Ha pe3y/abTaTh CBOEI
IHTE/1eKTYyaIbHOT, TBOPYOT Aif/IbHOCTI, HIXTO HE MOXe BUKOPUCTOBYBaTN abo
noLmpoBaTH ix 6e3 3roam aBTopa M NOpyLlyBaTW MOro aBTOPCLKI Npasa.

3a3Ha4veHi KyAbTYPHI NpaBa € iHAMBIAYaIbHUMN.

320X04eHHA Ta 3aXMUCT KYNbTYPHWUX MPaB NOAMHW € 3aBAAHHAM cneu,i-
ani3oBaHOi MiXKHapoAaHOoi opraHizauii — KOHECKO. o komneTeHuii FOHE-
CKO HanexmTb 3aXMCT NpaBa Ha OCBITY, MpaBa Ha BUKOPUCTAHHA HAayKOBMX
OOCATHEHb, NpaBa Ha besnepeLwKoAHY y4acCTb Y KYyAbTYPHOMY XMUTTi TOLLO.

[na peanisauji Uiel rpynu npas aeprkaBa bepe Ha cebe 3060B’A3aHHA
NiKAyBaTUCb NPO 36epeKeHHn KyNbTypHOI CNaAliMHM Ta HadaBaTh A4OCTyn
00 KYNbTYPHUX LiHHOCTeM. OKpiM LbOro, AepKaBHi Ta MyHiUyMnaabHi opra-
HW 3aNpPOBAAKYIOTb NONITUKY GIHAHCOBOI MIATPUMKM 3aKNALiB KyAbTYpU:
BWAINAIOTb KOLITK, BBOAATL MOAATKOBI NiNbIM, HAZat0Tb KPEAUTM TOLLLO.

3.3.2.5. KonekTtusHi npasa

[pyra rpyna KynbTypHUX NpaB Mae KosaekmueHuli 3micT, To6To cTo-
CYETbCA NEBHWX FPYMN: HALLIOHANbHUX, ETHIYHWUX, PENIMIAHMUX N IHWKMX MeH-
WWH Ta KOPIHHMX HapoAiB. TOMy Ky/bTYPHi MpaBa rapaHTytoTb MM rpynam
(cninbHOTam) 3mory 36eperti cBilt cnocib »KUTTA, TpaaMLii, MoBy Toulo. 3
iHWOoro HoKy, HEMOXXMBO 3abe3neynTn Npasa OKpemoi NtanHK bes oaHO-
4acHoro 3bepexkeHHA Umx i NpaBs, AKi HEPO3PUBHO NOB'A3YIOTb HOANHY 3
NeBHO CMiIbHOTOK — HaliOHaNIbHO, ETHIYHOO, PEAIriMHO TOLLO, AKLLO
CNiNbHOTA, 40 AKOT NOAMHA HANEXUTb, 3a3HAE AUCKPUMIHALIT, NPUHUMKEHD,
YTUCKIB, NepebyBae B NPUIHIYEHOMY CTaHi. AAyKe NoAnHa, OKPIM Hanex-
HOCTi A0 Aep:kaBu, 34ebinbloro Bia4yBae cebe YacTMHOLO €T CMNibHOTY
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(rpynu), i KynbTYypK, 3BMYAIB | TPAAMLIN, WO BiAONBAETLCA Ha GOPMYBAHHI
ii cBiTOrNAAY, NOBEAIHKN, CTaBAEHHI A0 NpaB iHWWX AtoAel, NPaBoBOI CUC-
TEMMW KPATHM 3arasiom.

BinbLWicTb KyNbTYPHMX NPaB 3abe3neyytoTb Yepes npasa HalioHaNbHMX
MeHLWMWH. HauioHanbHa MeHWWHa — rpyna Aoaen NeBHOI AeprKaBu, AKi
He € NpPeACTaBHMKAMW TUTYNbHOTO €THOCY, O4HaK BMABAAE MOYYTTA HaLli-
OHaNIbHOrO CaMOYCBIAOM/IEHHA Ta CNiNBHOCTI MiXK coboto (Hanpuknaa, no-
NAKKU, PYMYHW, yropui B YKpaiHi). Mpasa HaLioHaNbHUX MEHLINH HaNeXaTb
[0 TPEeTbOoro NoKoAiHHA NpaBs i cBoboa. [lo TOro K npasa HalioHaNbHUX
MEHLIMH MOXYTb BYTU peanizoBaHi Aulle B KONEKTUBHWMIK cnocib. BoHu
OXOMJItOIOTb TaKi MOX/IMBOCTI:

* MpPaBO BIANOBIAHMX HALIOHANbHMX CMINBHOT Ha PO3BMTOK Haljio-

HaNbHOI KyNbTYpY;

* MPaBO OAEPKYBATH IHPOPMALLIKD PiSHO MOBOIO;

* paBo Ha 3400yTTA OCBITM NEBHOrO PiBHA PILHOK MOBOIO;

® pPaBO KOPUCTYBATMCA CBOEKD MOBOI B OKpeMMX OILLIMHMX Linax;

* paBO YTBOPHOBATU A/1A 330BONEHHA KyAbTYpHUX NoTped Haujo-

Ha/IbHO-KY/bTYPHI aBTOHOMII.

[MpaBa HaLjiOHANbHUX MEHLWIWH Ha MIXXHAapPOAHOMY PiBHI 3axuLLae Pam-
KOBa KOHBeHLiA Paay EBponm Npo 3axXMCT HaliOHaAbHWUX MEHLWWH BiA, 1 fto-
Toro 1995 poky, a B YKpaiHi 404aTKOBO 3aKoH YKkpaiHM «[1po HalioHaNbHI
MeHLLMHM B YKpaiHi» Bia, 25 yepBHA 1992 poky.

B oKkpemy rpyny KONEKTUBHMX MPaB MOXHA BMOKPEMUTU MpaBa KOPiH-
HUX Hapo4iB, AKi 3axumilae Jdexknapauia OOH npo npaBa KOPIHHMX HAapO4iB
Big 13 BepecHa 2007 poky, KoHseHuia MOTI Ne 169 «[1po KOpiHHI Hapo-
OV i HapoAaM, Lo BeAyTb MNIEMIHHWI CNOCiD KUTTA B HE3ANEKHUX KpaTHaxX»
(1989) # iHWi akTN. KOpiHHI HapPOAM — CMOKOHBIYHE HACENEHHS, WO MeLll-
Kaso Ta MeLWKaEe Ha CBOIX 3emMaAX A0 GOPMYBAHHA Cy4aCHUX AepHKaBHUX
KOPAOHIB Ta Npuxoady TyAM NepeceneHLis 3 iHWMxX micub (caamm y LLseii,
Hopserii, ®iHnsaHaii, iHaiaHui 8 CLUA, KpumcbKi TaTapu B YKpaiHi). depsa-
Ba MOBMHHA CNPUATY 3DeperkeHH0 TUX BMAIB AiANbHOCTI, Wo 3abe3neyy-
tOTb iXHi 3aCObW iCHYBaHHA, 30KPeMa TaKi NpUTamaHHi AeAKMM Hapodam
3ac06u, AK NONKOBAHHA, pMBanbCTBO, 3BiPONOBCTBO TOWLO. IXHI TPaAMLAHI
3HAHHA B MeAMUMHI, KOCMEeTONOTrIT, NPOAYKTaxX Xxap4yBaHHA, iXHi pemecna,
bONbKAOP, PUTYAIM, MUCTELTBO, MICHI, TaHLj, KOCTIOMW MatoTb Ky/IbTYPHY
LiHHICTb Ta € Ba*K/IMBUMWN YMHHUKAMM 30epeeHHs KylbTypKu, eKOHOMIY-
HOT CaMOCTIMHOCTI Ta PO3BUTKY. [1/1A LbOro Aep:kaBa iM Hada€e BianosigHy
TEeXHIYHY 1 GiHaHCOBY AOMOMOTY 3 ypaxyBaHHAM TPAANLINHMUX TEXHONOTIN i
KY/JIbTYPHMUX 0CODAMBOCTEN LMX HApOAiB.
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KoneKTMBHI NpaBa rapaHTylOTb PO3BUTOK i 36epeskeHHsa KyabTyp-
HOi camoByTHOCTI BiANOBIAHMX MEHLIMH i KOpPiHHMX HaposiB. KoHuenuis
KONEKTUBHMX MPaB BMHWKAQ TOMY, LLO KOPIHHI Hapoau Ta MEHLWMWHK, AKi
MatOTb KONEKTUBHI XapaKTePUCTMKM, CTUKAOTLCA 3 PISHUMM 3arpo3amm ix-
HbOMY iCHYBaHHO, TOMY IXHE BM)KMBAHHA MOKE 3a/71eXKaTu BiJ, BU3HAHHA Ta
3aXUCTY iXHiX KONEKTMBHMX NpPas.

KonekTnBHI Npaga, AK BXe 3a3Ha4anocb, CNi4, BiAMEXOBYBATH Bifj,
iHOMBIAyaNbHMX NPaB 3 KONEKTUBHMMM dopmamm peanizauii. Taki Buam
npas, AK-0T: BMbopye npaBo, cBoboaa MMpHMX 3ibpaHb, cBoHOoAa acouja-
L, NpaBO Ha CTPaWK, XOY i 34iMCHIOIOTb KONIEKTUBHO, O4HAK MOXYTb 3aXM-
WaT B iIHAMBIAYaIbHOMY MOPAAKY, HATOMICTb KONEKTMBHE MPaBO 3a CBO-
€10 NPMPOAOI0 HE MOXKe DyTW peanizoBaHO Ta 3axMLLEHO iHAMBIAYaNbHO.
MpaBo Ha CTpaK, 30KpemMa, y pasi peanisallii ocoboto camoCTiMHO MOXKYTb
PO3LIHIOBATM AK NOPYLUIEHHSA TPYAO0BOI ANCUMNAIHM abo nporyn. HatomicTb,
AKLLO Ha NiANPUEMCTBI ByN10 OroNoWeEHO CTPaKK, @ 0coby 3BMHYBaYYOTb Y
nopyLweHHi TPyA0BOI ANCUMNAIHM M 3BIIbHAIOTE — BOHA MOXE 3BEPHYTUCA
00 CyAy 31 CKaproto NPO HEe3aKOHHICTb Ti 3BINbHEHHA.

3 iHwWoro 60Ky, NeBHWX NOTPeb y Mexax CyTo iHAMBIAyanbHUX Npas
MOMHa AOCATTU, N1lle 06'eAHABLIMNCL Y KONEKTUB. HanpuKknan, y mexax Ta-
KOro rpoMaZiIsHCbKOro npasa, Ak cBoboa BipoCNoBiAaHHSA, OAMHA MOXKe
CNOAIBATUCh, WO AepKaBa He ulle He BTPYYaTMMETbCA B MOXK/IMBICTb,
cKaxkimo, BnbupaTm cobi penirito Ta cnosiaysaTu ii B cnocib, NPUNHATHWUIA
ONA Hei, a 1 neBHa rpyna ocib mMoXke BMMaraTh Bif, AepKasu, o6 6ynu
obnawToBaHi Micla ANA BiANPaBAEHHA KyNbTy — LLbOrO MOXe AOMOrTUCA
e rpyna npeacTaBHMKIB MEBHOI penirii.

Lle we pas 3acBigyvye, WO YiTKY MeXy MiX Pi3HUMMK rpynamm npas npo-
BOAMUTU HE MOMHA, /INLLE KOMM/IEKCHMI Niaxia moxe 3abe3nedynTu rigHum
PIBEHb YXUTTSA HOAMHM, LLO € 3aBAAHHAM OyAb-AKOI AePKaBU N MiXKHaApO-
HOI CMi/IbHOTW 3arasiom.

OKpemy KaTeropito KONeKTUBHUX NPaB CTAaHOBAATb NpaBga JOACTBA, NPo
Lo BXKe Mwnocs B niapo3aini 1.2.2.

3.3.2.6. |HWi BMAKM NpaB i NePCNEeKTUBM IXHbOTO KOHCTUTYLIMHOTO
PO3BUTKY

AK BauymMmo, NpoTArom icTopii yaBAeHHA NtoACTBA NPO NpaBga 1 ceoboam
NIOAMHW 3MIHIOBANNCh, MOMOBHIOBABCA KaTasor MpaB J0AMHM, Li npoue-
CV TPUBAKOTb i HMHI. Y pe3ynbTaTi PO3BUTKY Pi3HUX rany3ein 3HaHb, nepe-
OCMWC/IEHHA 3MICTYy Cy4aCHMX NPaB BUHMKAKOTb HOBI BUAM NPaB. 3 NOABOIO
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HOBITHIX TEXHONOTI Yy rany3i mikpobionorii Ta meanuMHK 3’ABAAIOTLCA HOBI
niaxoam A0 PO3B'A3aHHA PiISHOMAHITHUX Npobsiem. Y HayKoBOMY cepeno-
BWLLI MOYasM 3BEPTaTK yBary Ha HOBe MOKOJIIHHA NPaB IOAMHM, AKI NOKK
O 3a/IMLIAIOTLCA Ha PiBHI 0B6roBopeHHA Ta AMCKYCiM Ta He 3adikcoBaHi
HopmaTueHo. Lle nepeaycim ocobucTicHi, abo comaTmyHi Npasa (BiA, rpeL.
soma — TiNo), AKi NOAAraloTb Y NPaBi NOAMHW CAMOCTIMHO PO3MNopPAAKa-
TUCS CBOIM Tinom abo 3MiHI0BATU MOro GyHKLIiMHI MoKamMBoCTI. [lJo HUX Ha-
NeXkaTb: penpoAyKTMBHI NpaBa, €BTaHasifA, KOHYBAHHA, JOHOPCTBO, TPAH-
CNAaHTalia, NpaBoO Ha 3MiHy CTaTi, NpaBO Ha cTepuisaLito, abopT. Mokn
WO CNINbHUX NiAXOAIB WOAO IXbOro BM3HAHHA Ta 3aXUCTy He BMPODAEHO.
MOXMBO, IXHE ICHYBaHHA 3 YaCOM CTaHe O4YEeBUAHUM Ta 3ilnae 3 nona auc-
KycCii1, fiK Le BiAby0Cb CBOro Yacy 3 nonepeaHimMmun rpynamm npas.

BHeCOK y po3BMTOK NpaB NOAMHU POBNATL | NPAaBO3aCTOCOBYI OpraHuy,
nepeaycim EBpONENCHKMI CyA 3 NpaB NOANHN, AKMI 3aBXAM Buxoaums 3
TOro, Wo KoHBeHLiA Npo 3axMCT NpaB NOAMHU | OCHOBOMOMOXHMX CBOOOL,
€ WKMBMM IHCTPYMEHTOMY», AKa Haye AEepPeBO BeCb 4ac PO3POCTaETbCA. Y
NpoLEecCi 3aCTOCYBaHHA NpPaBa PO3BMBAOTb Ta KOHKPETU3YIOTb, iXHil 3micCT
HaMoOBHIOKTb HOBOO iHTepnpeTaujeto. Cnpasu ECMJ1 aatoTb 3mory rmblie
Mi3HAaTW acNeKTW Npas, PO3LMPIOBATU HOPMATUBHUI 3MICT 3aZeKNapoBa-
HKX Yy KoHBeHLiT NpaB. 3BiCHO, Lie HE MOXe He BNMBATK Ha PO3BMUTOK Npas
NOAMHM B HALLIOHANbHMX KOHCTUTYLIAX Ta CYA40BI NPaKTULi KpaiH.
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3.4. KoHCTHTYLiHHI 3acaau rapaHTia npas
AIOAWHH TAa CHCTEMH iXHBOIO 3aXHCTY

3.4.1. MoHATTA rapaHTiii peanisauii Ta 3aXMUCTy NpPaB NOAUHU

MporonoLweHi B KOHCTUTYLAX AeprKaB CBITY NpaBa NtOAMHU He MatoTb
peasnibHOI LiHHOCTI, 4OMOKX BOHM He ByayTb NiaxkpinaeHi aieBumm 3acoba-
MW TXHBbOI peanizauii Ta 3axmcTy. [aa uboro CTBOPOIOTL BiANOBIAHI Mexa-
Hi3MM, O rapaHTyOTb NpaBa AAMHM, AKi 3aKPINAOTb Y KOHCTUTYLIAX,
MiXKHapOAHO-NPAaBOBMX AOKYMEHTAX Ta 3aKOHOAABCTBI.

Fapaumii — ue cuctema HOpM, NPUHLUMNIB, 3acobiBs, WO pa3om 3abes-
neyytoTb peanisalito Ta 3axXUCT NpasB JAOAMHW. AKWO npaBa — Ue NeBHi
6nara, TO rapaHTii — uUe 3acobu 3abe3nedyeHHs umx Hnar. Mpasa AaAM-
HW, He NiaKpinaeHi 3acobamu iXHbOI peanisali Ta 3axMCTy, NPUNUHAIOTbL
6yTM npaBamu, NepeTBOpOOYMChE Y Aeknapalii. Tak, rapaHTii 3abesne-
4ytoTb Mepexis 3a4eKNapoBaHOl 3MOMM BONIOAITM NMPaBOM [0 PeasibHOro
KOPUCTYBaHHA HUM.

Ha BaX/IMBOCTI CTBOPEHHA AIEBMX MEXaHI3MIB peani3ayii Nnpas AtO4UHU
HEeoAHOPa30BO Haro/a0LWYyBaAM B pilleHHaX KoHcTuTyuinHoro Cyay Ykpai-
HW: KOHCTUTYLiHI npaBa i cBoHboaAM € dyHAAMEHTA/IbHOK OCHOBOHO iCHY-
BaHHA Ta PO3BMTKY YKPAiHCbKOro Hapoay, a ToOMy AepKaBa 3060B’A3aHa
CTBOpPOBATM edEeKTUBHI OpraHi3aL,iiHO-MPaBOBi MexaHi3MKn A1 iXHbOi pe-
anisauii. bpak TakMx MexaHi3aMiB HIBEHOE CYTHICTb KOHCTUTYLLIMHMX Npas i
cBobof, OCKiIbKM NPU3BOAMNTb A10 TOTO, LLO BOHW CTAtOTb A€KNapPaTUBHMUMM,
a e € HenpunyCTUMMM y NpaBoBii aepskasi (PiweHHs KCY 8ig 12 KBiTHA
2012 poxry Ne 9-pn/2012 (cnpaBa npo piBHICTb CTOPIH CYA0BOro NpoLecy).

Baxnmsumuy nepeaymoBamum peanisauii npaB NHOAMHM € €KOHOMIYHI,
NOMITUYHI, coujanbHi, opraHisauiiHi YNHHMKK. TaK, Ha peani3auito npas
NOAMHW BMNJIMBAE CTaH EKOHOMIKM, PiBEHb PO3BUTKY IHCTUTYTIB rPOMaAH-
CbKOTO CyCMi/IbCTBa, IHCTUTYTIB A&MOKPaTIl, NPaBOBOI KY/IbTYPWU HaceeHHs,
CTYMiHb OCBIYEHOCTi 0COOM Y CBOIX NMpaBax Ta MOX/AMBOCTAX iXHbOTO 3aXMCTy
ToWo. JOCUTb YacTo B MiZPyYHMKAX 3 KOHCTUTYLLIMHOrO Npaga ix 3apaxosy-
tOTb [0 3ara/ibHMX rapaHTii NPaB HOAMHN: MONITUYHNX, EKOHOMIYHMX, iAe0-
NOTIYHUX, KYNBbTYPHWUX, AYXOBHWX. TaK, HANPUKAa4, Bif, PiBHA PO3BUTKY €KO-
HOMIKM KpaiHM 3a71eXWTb MaTepiasibHa OCHOBA peanisdalii NpaB JOANHN,
0COBMBO LE CTOCYETHCA COLia/IbHO-eKOHOMIYHMX NpaB. AaxKe peanisauin,
CKaXKiMo, npaB Ha couianbHe 3abe3neyeHHa, Ha MeauyHy AOMOMOrY, Ha
OCBITY NOoTpebye KOHKPETHUX FPOLLIOBUX BUAATKIB 3 AePKABHOMO BIOAKETY.
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3HAYHMIA BHECOK Y 3aXWUCT MpaB JtOAMHWU POBAATb HedepsKaBHI rpo-
Ma/CbKi opraHisadii. BoHn, 36epiratoun cBOKO He3aNeXKHICTb Bif, AeprKaBy,
BeZyTb DOPOTLOY 3 OKPEMMMM NOPYLUEHHAMM NPAB NOAMHM B CyAaX, Ha-
[at0Tb NPABOBY AOMNOMOrY TUM, YMi Npasa byan nopyLieHi, a B 6araTbox Bu-
nagkax 6epyTbCs 3a CynpoBiA CNpaBK; 4OMAralTbCA 3MiH Yy HallioHaNbHO-
My 3aKOHOZABCTBI; MOWMPIOIOTL Cepe HaceneHHs iHbopmalLiito Npo npasa
JNIOAVHW, KYNbTUBYIOYM MOBaAry A0 HWX. Y AEMOKPaTUYHMX CYyCMiNbCTBaX
BNaZa 3a3BMYall [OCNYXAaETbCA A0 iXHbOI AYMKW. HalaBTOpUTETHIWMMM
NpPaBO3aXMCHUMM OpraHizauiamm B YKpaiHi € YKpaiHCbKa le/ibCiHCbKa chin-
Ka 3 NpaB NtoaMHW, XapKiBCbKa NpaBo3axmMcHa rpyna, LleHTp npas atogmHm
Zmina, MixkHapoAHi NpaBo3axm1CHi opraHisalyi Freedom House Ta Amnesty
International, 110 MatoTb NpeACTaBHULUTBA B YKpaiHi TOLLO.

KOpuduyHi 2apaHmii nepefbavatloTb CTBOPEHHSA CMneLjiaibHUX NPABOBMX
3acobiB peanisaLli Ta 3axmcTy Npas AtoanHK. Cepea topUaNYHNX BUOKPEMIIKOIOTb
nepeaycim HOpMAMUBHI rapaHTii — HOPMM MaTepiasbHOro M NPoLEeCyabHOro
NpaBa, 3aCaaM AKX 3aKPINIeHi B KOHCTUTYLLI Ta PO3BMHEHI B 3aKOHOAABCTBI. TaK,
3HaYYLLOH KOHCTUTYLIMHOIO rapaHTieto NpaB MOAMHM € CTaTTA 22 KOHCTUTYL,i
YKpaiHu, fe 3a3HaYeHO, L0 KKOHCTUTYLMHI NpaBa i cBOHOAM rapaHTyHOThCA | He
MOXKYTb BYTW CKacoBaHi. INpu NPUINHATTI HOBMUX 3aKOHIB 200 BHECEHHSA 3MiH A0
YMHHMX 3aKOHIB HE JONYCKAETbCA 3BYKEHHA 3MICTY Ta 06CAry iCHYOUMX NPaB
i cBOBOAY, Yy TaKMI cnocib rapaHTyouM iCHYHOUYMIN KOHCTUTYLIMHO-NPABOBUIA
CTaTyc 0cobu Ta HeAOMYCTUMICTb MOro noripleHHs. [10 KOHCTUTYLIMHNX rapaHTii
HaNeXKaTb TAKOXK HOPMM, LLLO BU3HAYAOTb MEXKi A0MYyCTUMMX OBMeKeHb NpaB
JHOAMHW, NPO WO NTUMETLCA Aani.

lMpoyecyanbHUMU rapaHTIAMK € HeAOMYCTUMICTb MPUTATHEHHA [0 HOpU-
AMNYHOI BiANOBIAA/IbHOCTI O4HOIO BMAY 33 OJHE 11 Te caMe NpaBonopyLleH-
HA BiYi, Npe3ymnLia HeBMHYBATOCTI, NPaBo 3HATW CBOI NpaBa 1 0608 A3KM,
NpaBo Ha NpodeciiHy NPaBHUYY AOMOMOTrY, AKE 03HAYAE, 30KPEMA, LLLO KO-
*KeH BiNIbHWIN Y BUOOPI 3aXMCHMKA CBOIX Npas., a y BMnaAKax, nepeabadyeHnx
3aKOHOM, LS A0MOMOra HadaeTbca 6e30nnaTtHo Towlo. YCi Ui rapaHTii 3a-
3BMYaN 3aKPINAOIOTb Y KOHCTUTYLiAX. B OCHOBHOMY 3aKOHi YKpaiHM BOHM
3adikcoBaHi B cTaTTAX 55—64.

Kpim Ha3BaHWX, AeprkaBa CTBOPWMAA Uiy CUCTEMY IHLLIUX Op2aHi3ayil-
HUX FOPUOUYHUX TapaHTIM — Lie CUCTeMA OPraHiB Aep:KaBHOI Blaam, Aif/b-
HiCTb AKMX MOB’A3aHa i3 3abe3nedyeHHsM peanisalii Nnpas AAMHU: [1aBa
nepxasu (OCHOBHMIA 3aKOH YKPaiHM MOro NpAMO BM3HAE rapaHTOM Mpas
MHOONHN), NapfaMeHT, ypaa, NapiaMeHTCbKWI yNOBHOBAXKEH W 3 MpaB /to-
OMHW TOLLO, NPO WO MTUMETbCA HMKYe., OCHOBHMM OPUANYHUM rapaHTOM
3aXMUCTY NPaB NOAVHM € CYA.
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3.4.2. Cuctemu 3axXMCTy NpaB NIOAUHU

Po3pi3HaAtoTb 0ei cucmemu (cnocobu) 3axucmy npas NOANHW: HAYiO-
HanbHY (6HymMpiuwHb00epHcasHy) Ta MiHHAPOOHY.

3.4.2.1. HauioHaNbHi CUCTEMU 3aXMCTY NPaB JOANHU
CyOoeuli 3axucm npae aA0UHU

HauioHanbHa cnctema 3axmCTy NpaB AOAMHN OXOMJIHOE NPaBo i Aii caMoi
NOAMHU, @ TaKOXK AiANbHICTb OpPraHiB AepXKaBHOI BfaAM, NPaBO3aXMCHUX
IHCTUTYUIM, cnpAMOBaHy Ha 3anobiraHHA nopylleHHA abo BiAHOBAEHHA
NopyLLUEeHOro npasa.

HalnpocTiwmm cnocobom 3axucTy npas NOAMHW € camo3zaxucm. [1o
Liel dOpMM 3aXMCTy NpaB HajnexaTb MUCbMOBI 3BEPHEHHA 0cobu 3 npo-
NO3NLIAMW, CKapramu, 3ayBaXKeHHAMU A0 AEPXKABHUX Ta MYHILMNANbHUX
opraHiB — npaBo neTuuin. 3rigHo 3i ctatTreto 40 KoHcTuTyuii YKpaiHu,
KOXHa Nto[IMHA Ma€e NpaBo NOAABaTW iHAMBIAyanbHI YN MUCbMOBI 3BeEp-
HeHHs abo ocobucTo 3BepTaTUCh A0 OpraHiB AepsKaBHOI BAaAM, OpraHiB
MiCLLEeBOro camoBpsAyBaHHA, A0 NOCAZ0BMX Ta CAyKO0BMX ocib. MNopaaok
TaKMX 3BEPHEHb BM3HaAYae 3aKoH YKpaiHu «[1po 3BEpHEHHA rpoMaaAH».
Takox ocoba MoxKe 3BEPHYTUCL B 3acObM MacoBoi iHbopmaLii Ta NnpasBo3a-
XWCHI opraHisauji.

Ta o4HWM 3 HaledeKTMBHIWMX 3acobiB 3axMCTy Npas JOANHN € cydo-
suli 3axucm. MpaBo Ha Cy0BWIA 3aXMCT CTaNI0 OAHMM i3 GyHAAMEHTANbHMX
npas MtoAnHW. «KoXKHa NtoAMHA MaEe NPaBo Ha ePeKTMBHE NOHOBNEHHSA Y
npaBax KOMNETEHTHUMM HALOHAIbHUMW CyAamK y pasi NOpyLeHHA i oc-
HOBHUWX MpaB, HagaHWX i KOHCTUTYLIEID | 3aKOHOMY», — MPOTrO/IOWEHO B
CTaTTi 8 3aranbHOI AeKkNapaui npas AtloanMHK. [1paBo Ha CyA0BMI 3aXMCT ra-
paHTye MiKHapOAHW NaKT NPO rPOMAAAHCHKI | NoniTMYHI NpaBa (cTaTTi 2,
9, 14), EBponencbKka KOHBEHLA 3 NpaB AtanHKn (ctatta 13), KoHcTuTyuia
YKpaiHu (ctatTa 55).

MpaBo Ha CYAOBWMIM 3aXMCT — Lie KOMIMEKCHE NpaBo 0cobu, AKe OXo-
NAE AOCTYMHICTb NPaBOCYAAA, CNPaBea/MBICTb NPaBoCyAAsA, MOBHE M
epeKTMBHE NOHOB/MEHHS Y NPaBax, MPaBo Ha OCKAPKEHHA Cy/10BOTO pilleH-
HA, PIBHICTb YCIX YY4aCHMKIB Cy40OBOro Npouecy nepen 3akOHOM i Cyaom,
NpPaBO Ha 3aXM1CT, NyBAIYHICTb CyA0BOro PO3rnaay Toulo.

Cuctemy Cy0BMX OpPraHiB i NOPAAOK iXHbOTO QYHKLHOBAHHA BM3HAYaE
HaLliOHa/IbHe MPaBO KOXHOI AepKaBu. 3anexHo B8ia ocobamsocTeit nopy-
LWEeHOro Npaga M CUCTEMM CYAOYCTPOK 3aXMCT MPaB MOANHM 34iNCHIO0Tb
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cyam 3aranbHoOi topUcaMKLi abo K creljanizoBaHi cyam: UMBIAbHI, KpUMi-
Ha bHi, aAMIHICTPaTMBHI, coLianbHi, TPYA0BI, PiHAHCOBI TOLLO.

KoHcmumyuyiliHa ckapaa aK 2apaHmis 3axucmy npae AouHu

OcCTaHHIM Yacom y CMCTeMIi 3aXMCTy NMpaB NHOAMHM MOMITHO 3POCTAE 3Ha-
YEeHHA KOHCTUTYLiNHKX cyaiB. B YkpaiHi 3HaueHHs KoHcTuTyuinHoro Cyay y
3axMCTi Npas MOAMHM NOCUAMNOCA Y 3B'A3KY 3 BBEAEHHAM iIHCTUTYTY KOH-
CTUTYLIMHOI CKaprn — MMUCbMOBOTO K/AOMOTaHHA 0COOM LoA0 NepeBipKM
Ha BignoBiAHICTb KOHCTUTYLT YKpaATHN (KOHCTUTYLLIMHICTL) 3aKOHY YKpaiHu
(Moro oKpemmx MoMoMKeHb), WO 3aCTOCOBAHMIA B OCTAaTOYHOMY Cy/0BOMY
pilleHHi y cnpasi cyb’eKkTa NpaBa Ha KOHCTUTYLIMHY cKapry. BiaKpuTTa npo-
BaAKEHHS B LbOMY Pasi MOX/MBE , AKLIO BCi iHWI HaLjioHaAbHI 3acobu
tOPUANYHOrO 3aXMUCTy BUYEpPNaHo. [lello A0KNAAHILLE NP0 KOHCTUTYLMHY
cKapry MTMMeTbCA B P03/ LIOCTOMY LbOTro MigpyYyHMKa.

IHcmumym om6ydcmaHa K 2apaHmia npae AOUHU

[na 3aXncty OCHOBOMOMIOXKHMX NPAB MOAMHWN HA HALiOHAaNbHOMY PiBHI
CTBOPEHO cneljanbHy nocagy — ombydcmarna. OMbyacmaH noxoamTb Bif,
CTapoHopBe3bKkoro ombud — aosipeHa ocoba, NpeACTaBHMK. IHCTUTYT om-
byacmaHa chopmysanm y LLselji Ha noyaTky XIX cToniTTa (BBaXKatoThb, WO
we 1718 poKy Koponb Kapa Xll BBiB Nocaay KaHu/epa nNpasa, igeto CTBO-
PEHHA AKOI BiH 3aMo3M4ymMB Nig Yac nepebyBaHHA B OCMaHCbKiN imnepii,
€ BiAnOBiAHWA IHCTUTYT iMEHyBann MyxTacib). 3aKOHOM MpPO NPaBiHHA
1809 poky napnameHTy Oyno HagaHo npasBo obupaty ombyacmaHa Ans
34iMCHEHHA HarnNA4y 3a AOTPUMaHHAM 3aKOHOZABCTBA. Y NOAAbLIOMY LieWn
IHCTUTYT NeperHAAM I iHWI CKaHAMHABCbKI KpaiHu — Hopseria, PiHnaH-
[, Ae BiH TAKOXX Ma€ Ha3By oMbyacMaH. B iHWMX KpaiHax BiH Ha3MBAETbCA
no-pisHomy: B Icnanii, Konymbii — HapoaHWIM 3axmcHuUK, y MNopTyranii — ra-
PaHT cnpaBea/IMBOCTI, y Benukiln bpuTaHii — napnamMeHTCbKMiM Komicap vy
cnpaBax aaMiHicTpauii, y PymyHii — agsokaT Hapoay, y PpaHuii — noce-
peaHuK, B YKpaiHi — YnoBHoBakeHUIM BepxosHoi Paam 3 npas ntognHm.

OmbyacmaHa npr3HaYatoTb 3a3BMYal PilLEHHAM NapaamMeHTy Ha CTPOK
B/IACHMX NMOBHOBAXeHb NapaameHTy abo Ha Binbwwnii cTpoK. Ane 6ysatoTb
i BUHATKM: y Hamibii, Hanpuknaa, Moro npusHayae npesnaeHT, y Benunko-
H6puTaHii Ta PpaHuii — ypaa.

Mapuensk O. B. 3a3Hayvae, Wo oMOYACMaH BMHUK Y MeKax NapaameH-
Tapu3My W BiANOBIAHO A0 KOHUENUii noAainy Bnagy Ha nepliomy eTtani
CBOE| AiANbHOCTI NiANOPAAKOBYBABCA 3aKOHOAABYIN BNaAi, AiAB Y MeXax
nap/flaMeHTy 1 BBaXKaBCA MOro AOMNOMIMKHMM opraHom. Y 6inblwocTi KpaiH
TaKWI Niaxia Wwoao BM3HaYeHHA micus ombyacmaHa B MexaHismi aeprkas-
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Hoi Bnaam 36epircsa. MpoTe y KpaiHax, Ae € Binblu-MeHL CUAbHA BUKOHAB-
Yya Bnaga, oMbyacMaHiB 3aNpoBaKYIOTb Y MeXKax BMKOHABYOI BAaAM, a B
OEeAKUX AeprKaBax 3apaxoBytoTb 40 OPraHiB KOHTPObHO-HArNAL0BOI MIKK
BNAAM YM BUOKPEMIIOIOTb B @BTOHOMHI IHCTUTYLLT, WO HE HanexaTb A0 KNa-
CUYHUX TiNoK BRaan”.

Y BCAKOMY pa3i ombyacmaH y CBOIN AiaNbHOCTI NOBUHEH DYTU HE3aNeX-
HUM BiZ YPALY, BUKOHABYOI Ta CYA0BOI BNaAM.

B YKpaiHi YnoBHOBaxeHoro BepxoBHoi Paan YKkpaiHn oburpae BepxoBHa
Pana YKpaiHu BinbWicTio Bif, KOHCTUTYUIMHOrO cKnady. Hum moxke 6yTu
rpomagAaHuH Ykpainu, wo aocar 40 pokis, BONOAIE AEPXKABHOK MOBOIO,
Ma€ BMCOKiI MOpaabHi AKOCTI, AOCBIA, NPaB0O3aXMCHOI AiANbHOCTI Ta NPOTA-
FOM OCTaHHIX N'ATK POKIB NPOXKMBAE B YKpaiHi. YNOBHOBAKEHOro npusHa-
YatoTb CTPOKOM Ha N'ATb POKIB 3 NpaBOM nepeobpaHHA.

Y neskux KpaiHax cnyxba ombyacmaHa npeacTtaBieHa KoneriaibHum
OpraHoOM: Koseria HapoAHOro NPaBo3axMCTy B ABCTPIl CKNAAAETbCA 3 TPbOX
YyneHiB i QYHKLLIIOE AK EANHMIA OpraH, KOMicia 3 NpaB toAMHN Ha PininniHax.
IHOAI MOXKYTb CTBOPIOBATM NOCAAN OMDYACMAHA, LLLO Ait0Tb Y BY3bKil cneLti-
ani3oBaHil ranysi: Hanpuknaa, y KaHaai icHye Komicap 3 odiLiiH1X MOB, B
YKpaiHi — YNoBHOBaXKEHUI i3 3aXMCTy AePKaBHOI MOBK; B YrOpLWMWHI, Kpim
3ara/sibHOro 3a 3MiCTOM A1ifg/IbHOCTI OMOyACMaHa, NapaameHT 0bmpae ynos-
HOBaEHOrO 3 MUTaHb 3aXMCTy NPaB HALOHANbHUX M ETHIYHUX MEHLLIWH;
y ®PH — ynoBHOBa)KeHMN 3 NMTaHb OOOPOHMK, A0 KOMMETEHLT SKoro Ha-
NIeXXNTb 3aXMCT NPaB BiIMCbKOBOC/YKOOBLLB i CNPUSAHHA Nap/laMeHTCbKOMY
KOHTPO/ItO 32 30POMHMMM CUaMMI, @ EAMHOTO «3arasibHOro» iHCTUTYTY OM-
byacmaHa HEMAE, HaTOMICTb Lie NMMTaHHA peryatotoTs 3emai. Y Lseui € vo-
TMPKU oMbyacmaHn — wed-ombyacmaH, oMOyaCMaH CTULIT, oMmOyaCcMaH,
AKUIM 30IMCHIOE HarNAd 3a 30PONHUMM CUAAMM Ta BiIHOCUHAMM 3 PISHUMMN
UMBIIBHUMW CTPYKTYPaAMU, i OMOyACMaH 3 Harns4y 3a 3aKOHHICTIO B rasysi
coujanbHOro 3abesnevyeHHs Ta NOAaTKIB.

OmbyacmaH po3rnafae cKkapri rpoMadaH WoA0 NOPYLUEHHA TXHIX KOH-
CTUTYUIMHWX NpaB OpraHamu AeprKaBHOI BAaAW, OpraHaMm MiCLLeBOro
CcamoBpsAdyBaHHA Ta iXHiMM nocagosmMmmn ocobamu. Chdepa Moro AisabHO-
CTi — L€ BiAHOCUHM MiX di3nUYHO 0C0HOt0 Ta NPeACTaBHUKaMU AepKaBHy,
nocagosmMmmn ocobamm, opraHaMm MiCLLEBOrO CaMOBpPAZyBaHHA. BigHocK-
HW MiXK TPOMaZAHAMM He BXOAATb B chepy MOro KomneTeHLji.

Mapuensk O. B. KOHCTUTYLiHO-NpaBOBMIA CTATYC IHCTUTYTY OMByACMaHa: CBITOBUIA [,OCBIA Ta YKpaTHCbKa
Mmogenb: aBToped. gucepTauii Ha 3406yTTA HayK. CTyneHaA A4-p IOpUA,. HayK 3a cneuianbHicTio 12.00.02
«KoHcTuTyujiliHe npaBo». Opeca, 2004. C. 17; Mapuensk O. B. IHcTUTYT ombyacmaHa: Teopis i npakTuKa.
X.: Bua-so Hau, yH-Ty BHYTp. cnpas, 2003. 450 c.
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Y pi3HMX KpaiHax NOBHOBAXKEHHA OMOYACMaHa MOMKYTb CYyTTEBO Biapi3-
HATUCb. HaMWMPLIMMKM NOBHOBAXKEHHAMKU OMbByACMaHW HaaineHi B CKaH-
OMHABCbKMX KpalHax, [e BOHW MaloTb MpPasBo MOPYLYBaTU KPUMIHANbHI
CnpaBu, BMCYBaTM 0OBMHYBaYeHHS W NiaTpumyBaTh ix y cyai. Y Lsew;ji i
@PiHNAHAIT BOHW 34iMCHIOITb KOHTPO/Ib HE TiZIbKM 33 OpraHamm ynpasaiHHA,
a  BUNpaBHUMM ycTaHoBamM. Y [aHii i PiHnaHAIT KOHTPOb OMOyACMaHIB
NOLWMPIOETbCA Ha YneHiB ypaay. Y Lseuji ombyacmaHn HadineHi npaBom
3aKOHOZABYOI iHiLiaTMBKM, a B IcnaHii, Monblui, YKpaiHi — npaBom iHiLjitoBa-
TV 34iMCHEHHA KOHCTUTYLIMHOIO KOHTPOAIO.

Maitke B ycix KpaiHax omOyacMaH Mae NpaBo 3BEPTATUCA [0 OPraHiB i
nocagoBmx 0Cib, AKMX KOHTPO/IIOE, 3 MPOMNO3ULIAMM NiKBIAYBATM HACNIAKM
BYMHEHMX MOpPYLUEHb, NPOTE BiH HEMAE NpaBa yXBatoBaTK BAALHI pilleH-
HA, MOro aKTW He MatoTb 0D0B'A3KOBOT OPUAMYHOI CUAK, @ € peKoMeHda-
LiMHMMW Ta 3aCHOBaHi Ha Moro asTopuTeTi. Ane, AK CBIAYMTb MPaKTUKa,
MOro pekoMeHAaL,ii BUKOHYOTb.

PoscniayBaHHA ombyacmaH NpoBaanTb AK 3 BIACHOI iHiLLIaTMBK, TaK i Ha
niacTasi ckapr rpoMagaH. BuHATOK ctaHoBnATb ®paHuia Ta Beankobputa-
HiA, Ae 40 OMDOYACMaHIB 3BepTatoTbCA Ti/IbKM Yepes napaaMeHTapis.

B YKkpaiHi niansHicTb ombyacmaHa peryntoe 3akoH YkpaiHu «Ipo Ynos-
HOoBaxeHoro BepxosBHoi Paam YKpaiHu 3 npaB Ao4AnHW» Big 23 rpyaHAa
1997 poKy. 3BepHEHHs MOAat0Tb YNOBHOBAKEHOMY B MUCbMOBIM dopmi
NPOTArOM POKY MIiCNA BUABMEHHA MOPYLIEHHA MpaB JOAMHW. YNOBHOBA-
KEHUI He PO3rNadae TMX 3BEPHEHb, AKi PO3rAAaloTb CYyAM, 3YMUHAE BXKe
PO3Mo4YaThit PO3raa, AKLIO 3alikaBaeHa ocoba nogana no3os, 3aaBy abo
CKapry Ao cyay. AKTamu YNOBHOBAXEHOrO LWOA0 NOpYyLeHb NpaB A0AMHM
€ KOHCTUTYLiNHE NoJaHHA YNOBHOBAXKEHOro Ta NoAaHHA YNOBHOBAXEHOTO
[0 OpraHiB AepraBHOI BNaaM, OpraHiB MiCLLEBOro CamoBpsayBaHHA, 06’ea-
HaHb rPOMasH, NiANPUEMCTB, YCTAHOB, OpPraHi3auin He3anexHo Bia dop-
MW BAACHOCTI Ta iXHiX NOCaaoBuX i CayKH60BMx ocib. KOHCTUTYLiMHEe noaaH-
HA YNOBHOBAXEHOro — Lie aKT Moro 3sepHeHHs 40 KoHcTuTyuinHoro Cyay
YKpaiHu o0 po38’A3aHHA NUTAaHHA NPO BiANoBiAHICTE KOHCTUTYLIT YKpai-
HM (KOHCTUTYLMHOCTI) 3aKOHY YKpaiHW 4M iHLWOTo NpaBoBOro akTa Bepxos-
HOT Paau YKkpaiHu, akTa npe3naeHTa YKpaiHu, KabiHety MiHicTpis YKkpaiHu,
NpaBoOBOro akta ABTOHOMHOI Pecnybnikn Kpum; odilinHoro taymadyeHHs
KoHcTuTyuii YKpaiHu. MogaHHA YNOBHOBAXKEHOro — aKT, AKMIA BHOCUTb
YNOBHOBa)KEHMI [0 OPraHiB AepKaBHOI BNAaM, OPraHiB MiCLEBOro camo-
BpAAyBaHHA, 06’eAHaHb rPOMaaAH, MiANPUEMCTB, YCTAaHOB, OpraHisawin
He3anexKHo Big GopMKM BIACHOCTI, IXHIM NOocagoBMm i cny»k6oBmMm ocobam
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[ONA BXXUTTA BiANOBIAHMX 3aX0iB Y MICAYHMI CTPOK LLOAO YCYHEHHA BMAB-
NEHUX NOPYLUEHb NPaB AANHU.

Micns TOro AK BUKOPMCTAHO BCi 3aCOOM Ha HaLioHabHOMY PiBHI At0AM-
Ha MOXe 3BEPHYTMCA 4O MiXKHapOAHO-NPaBOBOro 3aXMCTY.

3.4.2.2. MixkHapoZAHi Ta EBPONENCLbKi CTAaHAAPTM K rapaHTia npas
JIOANHU M CUCTEMM TIXHBOTO 3aXUCTY

BaxnmBoOO rapaHTieto Npas IKOANHM B Cy4aCHOMY CBITi € He Ti/IbKM CTBO-
PEeHHs edeKTUBHOI CUCTEMM IXHBOT peanisallii Ta 3aXMCTy Ha HalioHa/IbHO-
My PiBHIi, @ 1 MiXXHapoAHO-NPaBOBa CTaHAAPTM3aLiA Npas AAMHK, NPO
O MLWNOCA BULLE.

TepmiH cmaHdapm (Woa0 Npas NOAMHK) Bieplue 3’ABAAETbCA B 3arasb-
Hill AeKknapadjii npaB NtognHu, y npeambyni AKoi 3a3Ha4YeHo, Wo feHepanb-
Ha Acambnea NporonoLwye L 3aranbHy AeKknapalito npas At0ANHW AK 3a-
rafibHUM CcTaHOAPT AocArHeHHs (as @ common standard of achievements),
[0 BUKOHAHHA AKOr0 MOBWHHI MparHyTW BCi HApOAM 1 AeprKaBu.

MixcHapodHi cmaHdapmu npae 0OUHU ma cucmema iXHb020 3axucmy

CtBopeHa 1945 poky nicnsa [pyroi ceitoBoi BiiHKM, OpraHisauia O6’ea-
HaHMX Hauin ogHMM 3 HaranbHMX 3aBAaHb O3Ha4YWAa YTBEPAKEHHA NpaB
MOOMHWN. AdKe TOAj CTaNo o4YeBUAHWMM, WO 6e3 BMHeceHHA npobremu
npas AOAMHU Ha MiXXHapoAHWI piBeHb, 63 CTBOPEHHS YHiBEpPCaNbHOrO
KaTa/sory npas A0AMHW, AKOMY MOBWHHE BiANOBIAATM 3aKOHOAABCTBO Ha-
LiOHaIbHNX NPABOBMX CUCTEM, ICHYBAaTMME PU3NK MOBTOPEHHA KaxXAMBUX
nopylweHb NpaB MtoAMHM, AKi Byau nig vyac Apyroi ceitoBoi BiiHW. [0 BK-
HMKHeHHA OOH npaBa NtOAMHM NepeBaXKHO MPOroaoWyBasn B KOHCTUTY-
LiMHMX aKTax Ha HaLioHaNbHOMY PiBHI, @ OKpemi 3acobu 3ax1CTy Npas, Lo
iCHYBaIM Ha MiXKHapPOAHOMY PiBHI, By M Mano PO3BUHEHUMMN.

3aranbHa AeKknapaLia npas NOANMHL 3aK1aNa NiAFPYHTA 418 po3pobaeH-
HA 1 yKNadaHHA MiKHaPOAHMX I0rOBOPIB, MPUCBAYEHNX NPABAM HOAMHM,
AKi y3aranbHeHO Ha3mBatoTb MiXHapoaHMM Binaem Npo npasa NOAUHMK,
NPO WO MLWAOCA BULE. IXHi NONOXKEHHA PO3BUHYAW ¥ JOMOBHWUAMW L0
HW3KOO iHLIMX MiXKHAaPOAHO-NPABOBUX OKYMEHTIB Y chepi npas NtoanHN:
KOHBEHLLI, XapTili, KOAEKCIB, pe30toLiii, MPOTOKONIB ToLLO. MpaBa 1 cBo-
60K, 3aKPINeHi B LIMX aKTax 3a3BMYalt i HA3MBAtOTb MiXKHAPOAHMMM CTaH-
OapTamu Npas AOAMHN.

Cnif 3a3Ha4YnTH, WO NPOroiIoWeEHi B HUX NpaBa JKOANHN, € MIHIMaIbHU-
MU CTaHZApPTamMn. BOHW He finLie 3aKpin/ioroTb Nepenik Ha3s 3arajbHOBMU-
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3HaHWX NPaB, a 1 diKcytoTb iXHIM NOTPIOHMIA 0B CAT, MiHIMaNbHUI piBEHb, Ha
AKOMY OCTaHHI MOBWHHI Peani3oByBaTK.

OTKe, MiXHapPoOHi cmaHdapmu npas AOUHU — Le NPUHUMNKN i
HOPMM NpaB NOAMHK, 3aPIKCOBAHI B MidKHAPOAHUX aKTax i BU3HAHI MiX-
HapOAHO CMiNbHOTO, rapaHTyBaTW, 3abesneyyBaTv Ta 3axMLATU AKi
MAE KOXKHa AeprKaBa AK YaeH Liel cniabHOTKM. BOHW nonaratoTb nepeaycim
Yy HOPMaTMBHIM ¢ikcallii MiHIManbHO NOTPIBHOrO 3MICTy NpPaB NOAUHN 1
NOPOAKYIOTb NO3UTMBHI 3060B’A3aHHA AeprKaBK iX 4OTPUMYBATUCH, 3abe3-
neyyBaTW, OXOPOHATK Ta 3axmiaTh. MixkHapoAHi CTaHAAPTN € TUMK «“Npa-
BO/IIOAHUMM” MOKA3HMKAMM, A0 AOCATHEHHA AKMX 30608’A3yt0THCA abo 3a-
OXOUYYIOTbCS AepKaBm» .

Cnif, 3a3Ha4YMTK, WO HOpMaTMBHa diKkcalia npa., AK | TepmiHonoris, ,
MOe BiPIi3HATUCH He TiIbKM B Pi3HMX KpaiHax, a 1 Bif, MikHapoaHoi Tep-
MiHosorii. Hanpuknag, npaBo MmoxyTb GOpmMytoBaTh AK Npaso abo csobo-
AY: OAIHI KPATHM BXMBAOTb TEPMIHO/IOTIYHI 3BOPOTU KKOXKEH MAE NPaBo Ha
ob’eAHaHHAY, iHWi — «rPOMaAAHMH Ma€E NPaBo Ha cBObOAY 06’'eAHAHHAY,
Le iHWi nporonolwytoTb «cBoboay 06’eiHaHHA abo acoujauin» Towo. Ane
HanNoBHEHHA Liel TepMiHoNOriT 3MicTOM Ma€e ByTn oAHAaKOBMM ANA BCiX, TOO-
TO BiANOBIiAATM MiXKHapoAHMM cTaHAapTam. Lle ctaHaapT, akui niansrae
3axMCTy, a B pasi noTpebun obmMexKnTK NpaBa AtOANHM, AOMYCTUMI MeXi Ta-
KOro obMeKeHHA TaKoX MOBUHHI ByTK CTaHAaPTM30BaHI.

Y Pesomouji leHepanbHoi Acambnei OOH Ne 41/120 «BusHauyeHHs
MiXHaPOAHMX CTaHAAPTIB y cepi npas AOANHMY», yXBaseHin 4 rpyaHa
1986 poKy, BUKNAAEHO KEPIBHI MPUHUMMAM, AKUX CNiL AOTPMMYBATUCH Nif,
Yyac po3pobeHHA MidKHAPOAHNX JOKYMEHTIB Y 3a3HaueHil cdepi. 3okpema
TaKi JOKYMEHTM MOBWMHHI: @) y3rodKyBaTn 3 YMHHMM 3BOAOM MiKHaAPOA-
HO-NPaBOBMX HOPM Yy chepi NpaB NoAMHU; b) MaT dyHOaMeHTanbHWI Xa-
PaKTep i 'pyHTYBATUCb Ha MPUTAMaHHMX JHOACHKIN 0COOUCTOCTI rigHOCTI Ta
LiHHOCTI; ¢) BYyTU 4OCUTb Y4iTKMMK abu CAyryBaTh AxKepenom npas i 0b6os’ss-
KiB, AKi NiQAat0TbCA BM3HAUYEHHIO 1 34ilMcHeHH0; d) nepeabayaTw, Ae Le Ao-
PEeYHO, peanicTUYHMn Ta ePEeKTUBHNI MeXaHi3M 34iMCHEHHS, YPaxoByo4m
CMCTEMM NOAAHHA AOMOBIAEN; €) MaTU WMPOKY MiXHaPOAHY NiATPUMKY .

Kpim TOro, MiKHapoaHi CTaHAapPTV MICTATb Taki BUMOrM: 1) BHYTPILIHE
KOHCTUTYLiMHEe 3aKOHOAABCTBO, YPaxXOBYOUYM YMOBM CBOEI KpaiHM, NOBUH-

Pa6iHoBuy M. M., XaBpoHtoKk M. |. MpaBa ntoguHu i rpomagaHuHa: Hasy. nocib. K.: Atika, 2004. 257 c.;
Pa6iHoBuuy M. M. MixkHapoZHi cTaHAaPTM NpaB NIOAWHW: BNACTUBOCTI, 3arasibHe NOHATTA, Knacudikauji.
BicHuk HayioHaneHoi akademii npasosux Hayk YkpaiHu. 2016. Ne 1. C. 19—29.

Pesontouin NeHepanbHoi Acambnei OOH Ne 41/120 URL: http://www.worldlii.org/int/other/
UNGA/1986/215.pdf (gaTa 3BepHeHHs: 05.06.2021).

188



HO MiCTUTM ToW obcAr OCHOBHMX MpaB i cBobOA, NOAMHM, WO BiANOBIAAE
MI}KHaPOAHWM CTaHZAPTaM Ta y3ATUM Ha cebe AepKaBoto 30008 A3aHHAM
nepen, MiXKHapoOAHOK CMiIbHOTO (Y BITYM3HAHIN NiTepaTypi 3 KOHCTUTY-
LiHOro NpaBa AOCWUTb YacTO Lie MOMOMKEHHA PO3rNALalTb AK OCHOBHWM
NPUHLUMN KOHCTUTYLiMHO-NPaBOBOro cTaTycy ocobu); 2) Hemae abcontoT-
Hoi cBoHOoAM 1 aBCONOTHMX NpaB — iX 32 NOTPebHM MOXKYTb 0BMeKyBaTK,
ane TiNbKW Ha NiACTaBi 3aKOHY 1 TIEHD MipOtO, AKOK A0MYCKAE KOHCTUTYL,iA
Bi4MOBIAHO 4O BMMOT MiXKHapOAHOrO NpaBa Ta B TOYHO O3HAYEHMX LiNax;
3) 3a60poHEHO 3710BXKMBATU MpaBamu, TOOGTO BMKOPWMCTOBYBATW iX ONA
3aBAA@HHA WKOAM NPaBaM i 3aKOHHUM iHTepecam iHLWKNX Gi3UYHMX Ta topU-
ON4YHUX 0cib; 4) npaBa ocobn obmekeHo nNpaBamu iHLLIMX OcCib; 5) npasa 1
cBoboan NoBUHHI ByTH 3abesneyeHi rapaHTIaAMM, PUANYHUMM 1 MaTepi-
ANIbHUMM HACKINbKM Lie A03BONAIOTb YMOBU KPAiHU.

Yepes MiXHapoAHe BM3HAHHA Ta 3aKPiNJeHHA NpaB NOAMHM, CTBOPEH-
HA BIANOBIAHMX MIXHAPOAHUX MEXAHI3MIB IXHbOTO 3aXMCTy Ta HaZaHHA
JHOOMNHI MOXKAMBOCTI 3BEPTATUCH A0 MiKHAPOAHMX YCTAHOB, OO 3aXMCTH-
TW CBOI NpaBa, NtoAMHa HabyBae NMPMHLMNOBO HOBOrO MPABOBOrO CTaTy-
Cy — O3HaK MiXXHapoaHoI npaBocyb’ekTHOCTI. Tak, NtoaMHa nianagae He
TiAbKM Nig, tOPUCAMKLIIO TIET YK IHLWOT AepyKaBM, a 1 Nig oPUANYHUA 3aXUCT
MiXKHapoAHOI cninbHOTK (MiKHapoaHoro npasa). Cuctema 3acobis i cno-
cobiB TaKOro 3axmCTy AOCUTb PO3ranyseHa. BoHa oxonatoe KoMmnaekc B3a-
€MOMOB’A3aHMX OpraHisalliii, opraHiB 1 yCTaHOB Ta iIHCTUTYTIB AK CBITOBOIO
(yHiBEpCANBHOrO), TaK i perioHaNbHOro xapakTepy. YHiBepcanbHUIN MixKHa-
POAHMIA 3aXMUCT NPaB NOANHW 34iMCHIOTL NepeayciMm y mexax OOH Ta i
cneuianizoBaHMX OpraHiB Ta YCTaHOB, a PErioHa/IbHUI — y Mexax Biano-
BiAHMWX MPaBO3aXMCHUX CUCTEM.

3a OCTaHHI 4eCATUNITTA YHiBepCcasbHa CUCTEMA 3aXUCTy NPaB JIlOAMHN
CTana AOBOJI PO3raNyeHOo Ta CKAaZHO. HUHI 0 Hel HanexaTb TaKi op-
raHun: YnpasniHHA BepxosHoro komicapa OOH 3 npas ntoannu, Pana besne-
kK OOH, TeHepanbHuin cekpetap OOH, TeHepanbHa Acambnea OOH, Paga
OOH 3 npas Moanuu, MocTinHnit dopym OOH 3 nUTaHb KOPIHHUX HapOAiB
Ta 10 pgorosipHux opraHiB OOH: KomiteT 3 npaB ntoanHu, KomiTeT 3 eKOHO-
MIYHUX, COLiaIbHMX Ta KYNbTYPHMX Npas, KomiTeT 3 npas ANTUHK, KomiTeT
3 NiKBIAAUIT AMCKPUMIHALT XKIHOK, KOMITET NPOTK KaTyBaHb, KOMITET 3 Nik-
BifaLil pacoBOi AMCKPUMIHALLT TOWO. TaKOX € LWe cnewianizoBaHi MiXxHa-
POAHI YyCTaHOBMW, AifNbHICTb AKMX NOB’A3aHa 3 NpaBamu NtOAUHK: MixKHa-
pofHa opraHisauis npadi (MOM), poboTa sKOT cNpsimoBaHa Ha BU3HAYeHHS
MiXHapoAHWX cTaHAapTIB y chepi npauj, KKHECKO — onikyeTbca npaBamm
NOAMHWM B ranysi OCBITWU, HayKK, KyabTypu Towo. OKpemo MOXHA BUMOKpe-
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MUTK 1 Mi>KHapOAHWIN KPUMIHaNbHWIA Cyal, AKMIA PO3rNA4aEe CnpasBu WoaAo
ocib, BiANOBiAaNbHUX 33 HANCEPMO3HILLi 3/104MHK, WO BUKAMKAIOTL CTYp-
H60BaHICTb MiXKHAPOAHOI CMiNILHOTM — 3/104MHM NPOTU HOAAHOCTI, BOEHHI
3/104MHK, FeHOLMA, TOLO. MOro 1pUCAMKLIA NOLMPIOETHCA AULLE Ha OCib,
AKi BYUMHWUIM MiIdKHAPOAHI 3104MHM 11 He BYNM NPUTATHEH! 10 KPUMIHANBHOT
BiZANOBIAANbHOCTI Ha HALLIOHANbHOMY PiBHi.

€Esponelicoki cmaHdapmu npas A0OUHU Md cucmemd iXHb0o20 3axucmy

[MTonpu Te, WO yHiBEPCaNbHI CTaHAAPTU BUXOAATb i3 3ara/ibHOOACBKNX
LiHHoCTel, ix odiliMHO TAyMayaTb i 3aCTOCOBYIOTb 3 ypaxyBaHHAM perio-
HaNbHMX 0COBNMBOCTEN, NOB’A3aHMX 3 PO3YMIHHAM NpPaB NOANHK, iCTOPUY-
HUMM TPAAMLIAMM Ta KOHKPETHO-ICTOPUYHMMM YMOBaMM Ta 0OCTaBMHaAMM.
3araioM BOHW 3anexaTb BiZ LOCATHYTOrO PiBHA PO3BUTKY CYCMiNbCTBA.
ToMmy ZOCNIAHUKM BUOKPEM/IIOIOTb e M TaKy iXHIO O3HaKy, AK iCTOPUYHO
3MICTOBHY AMHAMIYHICTb, AKY 3abe3nedyytoTb Hacamnepesq, 3a nocepeaHuL-
TBa IXHbOI OdiLiMHOI iHTepnpeTauii — HaBiTb 32 HE3MIHHOCTI TeKCTyasb-
HOTO BUPasKEHHA".

OTKe, monpu Te, WO NpaBa JOANHN 3aKPINIEHO B MiXXHAapPOAHUX aK-
Tax OOH i paTndikoBaHo malKe Bcima KpaiHamu-yneHamm OOH — micug,
AKe BOHM 3aMMatoTb Yy NMPaBOBUX CMCTEMAX KpaiH, CyTTEBO Pi3HUTbCA. Ha
perioHanbHOMY PiBHI NpaBa NtoANHM HabyBaloTb CBOIX OCOBAMBOCTEN, LLIO
3YMOB/IEHO PI3HOMAHITHUMM YUHHUKAMMK. TOMY B MeXKax PerioHaibH1UX op-
raHisauin 6yno yxBaneHo CBOi akTW B raaysi npas A0guMHU 1 BUPOOaEHO
CMCTEMM IXHBbOTO 3aXMUCTy. Ha EBPOMNENCbKOMY KOHTUHEHTI CTBOPeHO Paay
€BpOnn, OAHMM i3 OCHOBHUX AOCATHEHb AKOI € yxBaneHHA 1950 poky KoH-
BEHLT NPO 3axMCT NpaB JHOAUHN i OCHOBOMO/IOKHUX CBODO, Ta CTBOPEH-
HA €EBpONENCbKOro cyay 3 npas AtoanHu (lTab-keapTnpa y m. CTpacbypr);
y Mexax Esponeicbkoro Cotozy 2000 poKy MPUNHATO XapTitd OCHOBHMX
npaB €C, go Toro we 1995 poky pileHHsM EBPONENCbKOro napiaMeHTy
BBEeAEHO nocaay ombyacmana €C, a 3 1957 poky dyHKLitoe Cya EC (Espo-
NencbKUin cya cnpaBeaIMBOCTI, WO PO3TalloBaHKi M. Jllokcembypr), bes-
nocepeaHboo GYHKLIEH AKOro X0 i He € 3aXMCT NpPaB JHOAUHM, NPOTE TaKi
Cnpasu CTaloTb NPeAMETOM MOro po3riady. BianoBiaHi 4OKYMEHTH, cnps-
MOBaHI Ha 3aXMUCT NMpPaB JILDANHWN, YXBAJIEHI TAKOX IHWMMWN perioHabHUMM
opraHisauiamu. Tak, OpraHisaLis amepurkaHcbkux aepskas (OAL) yxsanunna
AMEpPUKaHCbKY KOHBEHLL0 npas AoanHKn (1969), 3acHoBaHo Mixkamepu-
KaHCbKMI cyad 3 nMpaB AtoAMHM, WO po3nodas poboty 1979 poky, a B me-
»wax OpraHisauii AbpuKaHCcbKoi EAHOCTI — yxBaneHO AQPUKAHCBKY XapTito

foHuyapoB B. B. OdiuiiiHe TAyMayeHHA IopUANYHUX HOPM fK 3acCib BCTaHOBNEHHSA i TpaHcdopmauii ix
3micTy: aBToped. AuC. ... KaHA. pua. Hayk. 1., 2012. 16 c.
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npaB NloAMHKN Ta Hapoais (1981), AKy Lie iMeHytoTb baHXKy1bCbKO XapTi-
€10. TakoXK CTBOPEHO APPUKAHCBKUIA CyA, 3 NPaB NOAMHU 1 HAPOAIB, AKUI
po3snoyaB poboTy 2006 poky. OpraHisaLis icnamcbKoi cniBnpal, yxsanmna
KaipcbKy Aeknapauito npas atoamMHu B icnami (1990). OaHak uj opraHu €
MEeHL AIEBMMUM NPOTM EBPOMENCHKMX. BOHM HEe MatoTb CyTTEBOrO BM/IMBY
Ha GopMyBaHHA perioHaNbHUX CTaHAAPTIB NPaB NOAMHM, NPO WO CBIAYMTD
30KpeMa Toi daKT, Wwo MikamepuKaHCbKUI cya, 3 NpaB AtoanHK 3a 40 po-
KiB CBOTO iCHYBaHHA PO3rNAHYB TPOXM Bifblle AK AeCATb CNpPas.

€BpONeNnCcbKi CTaHAAPTN NPaB AOAMHM €, MO CYTi, NPOAOBKEHHAM MixK-
HapOAHMX CTaHAAPTIB, KOHKPETN30BAHMX | PO3BMHYTUX HA PETiOHANIbHOMY,
€BPONENCbKOMY PiBHI 3 ypaxyBaHHAM EBPONENCHKOT cneundiki po3ymiHHA
npaB MOANHM, iICTOPUYHUX TpaauLin Towo. CTaHOBAEHHA EBPOMENCHKUX
CTaHAApPTIB 3aXMCTy NPaB NOAMHM NOB’'A3aHe Nepeaycim 3 AianbHicTio Paan
€Bponu. Kntoyose 3HaYeHHA y GOPMYBaHHI 1 3aXMUCTi EBPOMNENCbKUX CTaH-
[apTiB NpaB NtOANHN Ma€e EBPOMNENCHKMIA CyA 3 MPaB NIOAMHW, FOPUCAMKLLIA
AKOro 3rigHOo 3 cTatTeto 32 KoHBEeHLT Npo 3axX1CT Npas AKANHN | OCHOBO-
NONOXKHUX CBODOA OXOMJIOE BCIi MUTAHHA LLOAO T/IYMAYeHHA | 3aCTOCyBaH-
HA KOHBeHU,i Ta NMPOTOKO/IB A0 Hei, y cnpaBax NoAaHMX MOMY Ha PO3riaa.
3aBaAaKkM npaktuyi Cyay KOHKPEeTU3YIoTb 3MICT 3aKkpinaeHux y KOHBeHU,
npas AtoAnHK, BiaTak KOHBEHLs iCHYe B TOMY 3MicToBHOMY dopmari, Ak i
npotaymaums ECMNJ. [onyyatouncs Ao KoHBeHLiT, aepkaBa bepe Ha cebe
Mi¥XHapOAHO-NpPaBoBi 3000B’A3aHHA NOBa)KaTW npaBa i cBoboan NoAu-
HW, BM3HayeHi KOHBEHLE Ta rapaHTyBaTW iX KOXHOMY, XTO nepebysae
nia, i topmucamkuieto (ctatra 1). Lle o3Hayvae, Wo AepKaBa NOBUHHA A0TPU-
MYyBaTUCb LbOr0 MiHIMasbHOTO €BPOMENCHKOrO CTaHAAPTY, BM3HAYEHOrO
KoHBeHLj€to, a Biaxia BiA, HbOro MOXKANBMI NinLle BOIK pO3LIMPEHHSA NpaB
i cBOHOA, NMOANHMN.

€BponelicbKa CUCTEMA 3aXMCTY NPaB OXOM/IOE TAKOXK M iHLLI YCTaHOBM
Paan €Esponn — EBpoNencbKy KOMICito 3 NpaB NtoAMHKM, KOMITET MiHICTpiB
Paan €sponu, Komicapa Paam €Bponu 3 npas JOANHN TOLLO.

| xo4a EBpoNencbKka KOHBEHLiA 3 NpaB JIlOAMHM CTasla HaMBIAOMILLNM
OOKYMEHTOM LLIET OpraHi3alii, € Be/IMKa Ki/IbKICTb iHWWX MiIXXHAapPOAHUX [0-
roBopiB, AKi Oy10 nignncaHo B mexxax Paam €Esponu ans 3axmcTy nNpas /to-
OVHK, Le 30KpemMa: EBponelicbKa couianbHa xapTia (1961) (nepernsHyTa
1996 p.), EBponeitcbKa xapTia perioHabHUX MOB abo MOB MeHLIKH (1992),
PamKoBa KOHBEHLiA NPO 3aXMUCT HallioHaAbHUX MeHLWKH (1995) Towo. 38K-
YyalHO, MeXaHi3MM TXHbOrO 3aXUCTy HE € TaKUMMK AIEBUMMU, K KOoHBeHLU,i
NpPO 3axMCT Npas JIlDANHM Ta OCHOBOMO/IOXKHUX CBODOOA, | MatoTb 34e0i/1b-
LLIOTr0 KOHTPO/IOBAIbHUI XapaKkTep. Harnsaa 3a AO0TPUMMAHHAM A0TrOBipHMX
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HOPM MOKNAAAI0Tb MEPEBAXKHO HAa KOMITETM, AKi NiA3BITHI KomiTeTy MiHi-
cTpiB Paan Esponu, abo 6e3snocepeaHbo Ha cam KomiTeT miHicTpis. Tak,
MOHITOpPMHI 30608’3aHb BiAMNOBIAHO A0 EBPONENCHKOI colianbHOI XapTii
3/iMCHIOE EBPOMNENCHKMIA KOMITET 3 CoLlialbHMX NPaB, EBPONENCbKOI XapTii
perioHanbHMX MOB a0 MOB MeHLINH — KomiTeT ekcnepTiB, PaMKOBOI KOH-
BEHL,ii NPO 3aXMCT HaLiOHANbHUX MEHLWMH — cam KomiTeT MiHicTpiB.

Benunke 3HayeHHA B po3pobaeHHI EBPONENCHKMX CTaHAapPTIB NpaBs Mto-
OMHW Ta BNPOBAaAKEHHI iX y HaljioHaNbHe 3aKOHOAABCTBO Mat0Tb TaKOX
TakKi ycTaHoBM: BeHeuilcbKka KoMicia — gopaayumii opraH Paam €sponu,
O HaAE BMCHOBKM NPO BIANOBIAHICTb NPOEKTIB 3aKOHOAABYMX AKTIB €B-
POMNENCbKMM CTaHAAPTaM Ta LiHHOCTAM; Blopo AeMOKPaTUYHMUX iIHCTUTYTIB
Ta npas ntoanHKn (BAINN) — iHcTuTyuis OpraHisauii 3 6e3neku i cniBpobiT-
HuuTBa B €Bponi (OBCE). Ocobnmenm 3406yTKOM AiANBHOCTI LIMX OpraHiB
€ BMpOobNeHHA cTaHaapTiB y cdepi NONITUYHMX NpaB Ta yxBaneHHsa Koaek-
CYy HaNeXHoI NpakTMKM y BMBopumnx cnpasax, KogeKkcy HanexKHoi npakTu-
KM Wono pedpepeHaymis, Koaekcy HaneKHoi NpakTUKK LWOAO NOMNTUYHUX
napTi, AKi € eTaNOHHMMM AOKYMEHTaMM ANA KpaiH-yneHis Paau €sponu y
BIZANOBIAHMX rany3Aax.

OcHoBHOO Gopmoto pobOTK BeHeLiiCbKoT KOMICiT € aHa i3 3aKOHIB i 3a-
KOHOMPOEKTIB AeprKaB-y4acHWLb LWoA0 Npobaem KOHCTUTYLiIMHOMO Npasa,
30Kpema CcTaHAapTiB BMOOPYOro npaea, Npas MeHLWKH. [JJOKYMEHT MoKe
HaZlaBaTW A8 BMCHOBKY KOMICii CaMa 3aliKkaBNeHa AepKaBa, iHWa AeprKa-
Ba 3a 3rof0t0 TIEl KpaiHW, AKa YXBAJIHOE OKYMEHT, @ TaKOX NapiameHTCbKa
Acambnesn Paan €sponun. BucHoBOK Komicii wmnpokro sukopuctosye MAPE
AK 3pa30K «EBPOMENCHKMX CTAaHAAPTIBY.

[ligcymosytoun, ciif, we pas Haron0CUTKU Ha TOMY, WO NPU3HAYEHHA
MiXHAapPOAHWX Ta EBPOMNENCbKUX CTaHAAPTIB NpaB JHOAMHU — BU3HAUYUTU
came «MiHIManbHUA CTaHAAPT»: 3aKPINUTKM Nepenik 3araibHOBU3HAHMX
npas, ixHin 06cAr Ta MiHIMaNbHUI piBEHb IXHbOrO 3axMCTy. [lep:kasa, 3 or-
NAAY Ha Ui CTAaHAAPTM MOXe AuLLIe NOAIMNLWYBATK CTaHOBULLE TOAVHW.

YKpaiHa € y4acHMLEeo BCiX 3a3HAaYEHMX MiXKHAPOAHWX KOHBEHLLI 3 NpaB
MHOOMHM Ta AK YneH Paam €Bponu B3ana Ha cebe 3060B’A3aHHA BUKOHYBa-
TV KOHBEHLLitO NPO 3aXMCT NpaB AOANHM i OCHOBOMONOXKHMX cBOOOA, AKY
BPY paTtudikysana 17 annHa 1997 poky.

3rigHo 3i cTaTTeto 55 KOHCTUTYLIT YKpaiHW «KOXKeH Ma€e NpaBo nicai4a eu-
KOPUCMAHHA 8CiX HAUiOHAMb6HUX 3ac0bi8 NMPaBOBOro 3axMCTy 3BepTaTUCA
3a 3aXMCTOM CBOIX NpaB i cBoboA A0 BiANOBIAHMX MiXKHAPOAHUX CyA0BMX
YCTaHOB YM A0 BiAMNOBIAHWX OPraHiB MiXKHapPOAHMX OpraHisauii, YyneHom
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abo yyacHMKOM AKMX € YKpaiHa». AK cBiguMTb Npaktika ECMJ, rpomaas-
HW YKpaiHW KOPUCTYIOTbCA LM KOHCTUTYLIMHUM NPaBoM A0BO/I aKTUBHO.
Came BOHO 4aCTO CTA€ BM3HAYa/IbHOKO FapaHTIElD 3axXMCTy HaraTbox iHLWMX
npas i ceoboa NtoanHM, BU3HaYeHux OCHOBHMM 3aKOHOM YKpaiHy.
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3.5. KoHCTHTYLiFHI 3acaan
OoOMeMeHHA NpaB (II0AHHH

3.5.1. MoHATTA 06MerXKeHHA Npas NOAUHU

MpaBa NOAMHM CTAHOBAATL YHAAMEHTANbHMWI 3MICT NibepanbHOI KOH-
Lenuii Bi4AHOCUH NIOAMHW N AepXKaBW, BOHM BM3HAYalOTb MeTy AiA/bHOCTI
OEepXKaBM Ta OKPECNOTb MeXi AepyKaBHOI Bnagu. OgHaK igean BinbHOI
0CoBMCTOCTI 30BCIM He 03HAYaE, Lo NOBeAiHKA NOANHMN HIYMM HE 0DMeEKY-
€TbCA, a/XKe peanisallia npasiceobo B CyCniNbHOMY KUTTI 3iLUTOBXYETHCS 3
iHOMBIAYAaNbHMMM Ta CYCNiNbHUMM iHTepecammn. OBMeKeHHs npas AtoaAMHM
€ AeMOKpaTMYHoto notpeboto, Tomy nibepanbHO-iHAMBIAYaNICTUYHY iaeto
HeobmekeHoi cBoboAM € HEMPUINHATHOW . HaToMicTb BMHMKae noTpeba
y3roKyBatn chepy npas Ta iHTepeciB OAHIEl NtoanHM 3i chepoto Npas Ta
iHTepeciB iHWWX NtoAen, CYyCNiNbCTBA Ta AEPXKaBM 3arasiom, WO HEMUHYYe
NpM3BOAMTL A0 OOMEXEHHS NpPaB KOHKPETHOI NtoaAnHM. Taki obmexReHHs
oxonntoe dopmyna: «lpaBa NOANHN OOMENKYIOTLCA NMPABaAMM iHLWWX Nto-
[el», AKa 3aKpinaeHa AK OAMH 3 OCHOBHMWX KOHCTUTYLIMHUX NPUHUMNIB, WO
BiATBOPEHMI Y Pi3HMI CNOCib y KOHCTUTYLIIAX BaraTbox Aepkas (cTatTa 23
KoHcTuTyuii YKpainu, ctatta 2 OcHoBHOro 3akoHy ®PH, ctatTa 4 [eknapa-
Ljii npaB NtoAnHK | rpoMmaaaHmHa (1789), Lo € YaCTUHO YMHHOT KOHCTUTY-
uii @paHuji, ctatta 31 KoHcTuTyLii Monblui).

[na peanizauji UbOro NPUHLMMNY Ha KOHCTUTYLIMHOMY piBHI MatoTb ByTH
BM3HaYeHi AonyCcTUMi Mexi obmerkeHHs npas ntoamnu. o6 opraHu Bna-
OM He BUXOAMAWM 33 MeXi NOBHOBaXeHb, HagaHnx im OCHOBHMM 3aKOHOM,
KOHCTUTYLMHI MONOXEHHA, WO CaHKLiOHYIOTb 0bMeeHHA npas ocobwu,
NOBMHHI ByTM chopmMynboBaHi i KOHKPETM30BaHI AKOMOra uYiTKille, ACHi-
Llle, i3 3a3HAaYEeHHAM Ljnen, 0bcTaBMH, 3acobiB, Mipy i1 GOpMM OBMEKEHHS
npas i ceoboA NoANHN.

BusHayvatoum 3aranbHi yMmoBM 0bMeKeHb Npas i cBOOOA, MOANHN, KOH-
CTUTYLiA B TaKMI cnocib 3axmuae ntoanHy Ta ii npasa Bif, CBaBibHUX Ail 3
HOKy [eprKaBu, OCKINbKM 0BMEXKYE AeprKaBHY BAay B MOMKAMBOCTI 3a3ixa-
TH Ha chepy cBoboaM 0cobu. Tak, 0bMEKEHHA NPaB € BaXKIUBUM e/leMeH-
TOM KOHCTUTYLiMHO-NPaBOBOro perytoBaHHs.

KoHcmumyuyiliHi 3acadu obmexceHHA npae A0OUHU — Lig BU3HAYEHI
KOHCTUTYLiEO MPUHUMUNK, NiIACTaBKU, YMOBM, 3ac0bun, cnocobu, dopmm ob-
MeXKeHb NPaB HOANHM, MeTa AKMX 3abe3neynTn NoTpibHKIM BanaHc ocobu-
cTuX (iHAMBIAYyaNnbHUX) Ta cycninbHMX (NyOAIYHKX) iHTEpeciB.
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KoHCTUTYLiA Ta yxBaneHi Ha il NiacTaBi 3aKOHM MatOTb BM3Ha4aTK A40-
NYyCTUMI MexKi peanizalii cyb’eKTMBHMX NpPaB, OCKINIbKM BUXiA 33 Ui MeXi
MOMe MopyLlyBaTK npasa i ceoboaM iHLWKMX ocib abo cycninbHUI iHTepec.
CyTHiCTb 0BMeKeHb Npas JOAMHU MONATAE Y BU3HAUYEHHI YiTKMX MEX Neri-
TMMHOTO BTPYYaHHA AEepPKaBK B MPMBATHY aBTOHOMItO iHAMBIAA ANs 3abe3-
neyeHHA 3arasabHoro bnara.

Mif Yac KOHKPETM3aLLT KOHCTUTYLLIMHIMX 3acaZ, OOMeXeHHA NpaB AtoaAM-
HK1 Tpeba BpPaxoByBaTM MiXKHAPOAHI CTAaHAAPTU B Ui cdepi. AaxKe B Mix-
HapoAHOMY NpaBi cGopMyBanM CTaHLAPTU He TiIbKM LLOAO KaTanory npas
JHOOMHM, @ I, Lo 0COBNMBO BAXKNMBO, CTAHAAPTM WOAO IXHbOro 0BMeKeH-
HA. BHYTpilWHE 3aKOHOAABCTBO HE NOBMHHO BUXOAMTM 33 MeXi 0ODMeXKeHb,
BM3HAYeHMX MI)KHapOAHWUMM aKTaMW, 30Kpema 3ara/ibHOK AeKnapaLliero
npas NtoaMHY, MiXXHApPOAHMM MNAKTOM NPO FPOMALAHCHKI | NONITUYHI Npa-
Ba, KOHBEHLiED NPO 3aXMUCT NPaB AOANHM | OCHOBOMONOXKHMX cBOOOA, N5
KOHKpPeTU3aLii Ta BTIIEHHA MONOMEHb 3a3HaYeHUX MIXHAPOAHUX aKTIB
6yno po3pobneHo Mapm3bKi MiHIManbHi CTaHAAPTW LWOAO MNpaB AOAMHM
B HaA3BMYanHMX cuTyauiax (1984), Cipaky3bKi NpUHUMAK TAYMaYeHHsA 06-
MeXeHb Ta BIACTYNiB BiZ4 NoN0XeHb MiXXHapOo4HOro NakTy Npo rpomMaaH-
CbKi i noniTnuHi npasa (1985) i iHWi NPUHUMNK, WO CTOCYHOTbCA OKPEMMX
npaB MOOMHM, AKI MOXYTb ByTU oBMeeHi: VoraHHecbypsbKi NpuHLMAY
1995 poKy OxonAtotoTb KEPIBHI 3acCaZn NiA Yac yXBaNeHHA pilleHb Woao
byab-aKkMx obmerkeHb cBOBOAM CnoBa M nowmpeHHa iHbopmauyi, KepisHi
NPUHLUMNK 3i cBOHOAM MUPHMX 3iBpaHb, po3pobneHi Paaoto ekcnepTis BA|-
M1 OBCE 2007 pOKy TaKOXK MICTATb CTAHAAPTM LLOAO MOXKANBOCTEN 0bMe-
*KEHHA NPOBeAeHHA MUPHMX 3ibpaHb, KepisHi NpuHUMNIM Woa0 ceoboam
ob’eaHaHb, po3pobneHi Pagoto ekcnepTis BAIM/T OBCE Ta EBpoNnencbKo
KOMICi€to «3a AemokparTito yepes npaso» 2015 poKy — MICTATb BMMOTM
woa0 3abopoHn 06’eaHaHHA TOLLO.

LLle oaHi€erO BaXKIMBOIO BMMOTOHO MiXKHAPOAHOTO NPaBa € Te, WO YHiBep-
CafibHi CTaHAAPTX NpPaB NAMHU, AKi Oy10 Breplie 3akpinaeHo B 3arajib-
Hilt AeKknapaLii NpaB AOAMHM, @ NOTIM We M y MiKHapoAHOMY MaKTi Npo
rPOMaAAHCHKI | MOANITUYHI NpaBa Ta MiXXHapOAHOMY NAKTi NPO EKOHOMIYHI,
coljanbHi i KyNbTYpHI NpaBa, NOBMHHI 3aCTOCOBYBATUCH HE NIMLLIE B MUPHMIA
yac, a v nig Yac 36pPOMHUX KOHPIKTIB.

TakoxX cnig nam’aTat, Wo obmeXXeHHs Npas NOAMHN — Le vlle Kpan-
Hilt 3acib, OCHOBHMM 3aBAaHHAM 3aKOHOAABUA Ta HOPMO3aCTOCOBYBaYa €
3abe3neyeHHs npas i cB060A 0COOUCTOCTI, @ He IXHE YTUCKAHHA.

Cnip po3pi3HATHK:
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e BiACTYN BifA NpaB — oOMEKEeHHA Npas AAVHM B YMOBAX BOEHHOIO
ab0o HaA3BMYAMHOIO CTaHy, WO CNPUYMHIOE BIACTYN Bif, BUKOHAHHSA
Mi}KHapPOAHMUX A0rOBiIPpHMX 30608’A3aHb Ta

* 3arafibHi 0OMENKeHHA Npas NOANHM 33 3BUYANHUX YMOB.

3.5.2. Bupau npas, WO MOXKYTb 6yTHU 06MeKeHi

MpaBa JOANHW 3a/1€KHO BiA, MOX/IMBOCTI iXHbOrO JIENiTUMHOIO 0bme-
YEHHS NoAiNAoTb Ha abcoNtoTHI 1 BiAHOCHI. OAHaK y peasibHOMY MUTTI
He3mMexHMX, abCONOTHUX NPaB MaKe He iCHYE, abCoMIOTHMI 3aXMCT MaE
xiba Lo npaBo /toAckKoi rigHocTi. CBoboAM BiA KaTyBaHb, BiJ pabcTea Ta-
KOXK € abCONOTHUMM, BOHM Be3nocepeaHbo NOB’A3aHi 3 FiAHICTIO N0AMHU,
a byab-sike 0bMeXKeHHs LMX NpaB BMJIMHE Ha MOro0 OCHOBHMM 3MICT, MOpY-
LUYKOYM MOTO AAPO, BiATaK € HEMOMK/IMBUM.

MpaBa NOANMHM 3 NO3ULIA MiXXHAPOAHOrO 1 BiANOBIAHO KOHCTUTYLiN-
HOTro NpaBa HaMnepLle MOXKHa NOAIIMTL Ha Ti, BiZ AKMX MOXHa BigcTynaTh
nig Yac 0cobAMBUX NPaBOBUX CTaHiB (BOEHHOro abo HaA3BMYaHOrO) Ta Ti,
BiACTYN Bif AKMX 3abopoHeHo (non-derogable rights). AKWO MaeTbcA Npo
npaBa, Big, AKMX BiACTYNaTH HE MOXKHa, 3a3BMYal MOCUNAOTLCA Ha CTaTTiO 4
MiXHapoAHOro NaKkTy NPo rPOMaAAHCHKI | MONITUYHI NpaBa, Ae 3a3Ha4YeHo,
O He I0MYCKAETLCA BIACTYN BiA, TaKMX NPaB, AK-OT: MPaBO Ha MUTTA (CTaTTs
6), cBobOAa BiZ KaTyBaHb, *KOPCTOKOrO, HEOACHKOTO abo NPUHU3ANBOTO
noBoOAKeHHA abo MoKapaHHs, NpaBo He nigaasaTncs 6e3 BiNbHOI 3roam
MeAMYHUM YK HayKoBMM docnigam (ctatTta 7), ceoboaa Bia pabetea abo
NiAHEeBINbHOTO CTaHy (CTaTTa 8), NpaBo He NpuTAraTUcA A0 BiAnoBiganb-
HocTi y dopmi no3baBneHHA BOAI 338 HEBMKOHAHHA OYAb-SKOro [A0roBip-
HOro 30608’A3aHHsA (cTaTTA 11), HEMOMKAUBICTb MNPUTATHEHHA A0 BiANOBI-
[ANbHOCTI 3@ [iAHHSA, AKe Ha Yac MOro BYMHEHHA He By10 KPUMIHANbHUM
3/104MHOM (cTaTTs 15), NpaBo Ha BU3HaHHA NpaBocyb’ekTHOCTI (cTaTTs 16),
cBobopa AyMKK, coBicTi Ta penirii (cTaTTs 18). AHaNOTIMHI 38 CBOEI CYTTHO
obMmeKeHHs WoA0 BiACTyNY BiA Npas HOAMHN MICTUTL cTaTTa 15 KoHBeHUji
NpO 3axMCT NPaB NHOAMHM | OCHOBOMONOXKHMX CBOOOA.

[o Toro » Aeski 3 Ha3BaHMX NpaB, MOXyTb 0bmexyBaTn. Hanpuknaa,
NpaBo Ha cBoboay BipocnosigaHHA MiKHapOAHOrO NaKTy NPO rPOMaaAH-
CbKi i noniTuyHi npasa (cTaTTa 18), WO He niansrae BiACTyny 3rigAHO 3 NMyHK-
TOM 2 cTaTTi 4, MOXKe ByTn obmexkeHo BiANoOBiAHO A0 NYHKTY 3 cTaTTi 18
— 3317151 OXOPOHM CyCniNibHOI 6e3nekn, NopsaaKy, 340P0B s i Mopani, npas 1
OCHOBHMX NMpaB Ta cBobOA, iHWKMX OCi6. AHANOrIMHWI NiaXia 3aKknageHo iy
KoHcTuTyuii Ykpainm (cTaTTi 35 Ta 64).
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BiAHOCHI NpaBa AOCUTb YacTo GOPMY/IOIOTh i3 3aCTEPEKEHHAMM, BOHM
30608B’A3y0Tb 0CODY YTPMMYBATUCh Bif, NE€BHMX A1, TOBTO CAaMMM LIMM Npa-
BaM IMaHEeHTHI MeXi. Hanpuknaz, NnpaBo Ha NPMBATHICTb, YaCTUHOI AKOrO
€ iHbopMaLiiHa NPMBATHICTb, BUXOAMTb 3 TOrO, WO 3abopoHeHOo 36upaTy,
36epiraT, BUKOPMUCTOBYBATM Ta NOLIMPIOBATU KOHbIAEHLHY iHGOPMaLLito
npo ocoby 6e3 ii 3roan, Kpim BUMNAZAKIB, BM3HAYEHMX 3aKOHOM, i Anlle B
iHTepecax HauioHanbHOI 6e3nekn, ekoHoOMIYHOro o6pPobyTY 1 NpaB NtoAM-
HK (cTatTa 32 KY). OaHaK KOHCTUTYLIMHI HOpMM, AKi GOPMYNtOOTL Nepenik
NiACTaB M YMOBW TAKOrO BTPYYaHHA, Yy 3aKOHaX i MiA3aKOHHMX aKTax pos-
BMHEHi HeaocuTb. [lJoBoAi HediTke dopmyntoBaHHA abo B3arani BiACyTHICTb
pernameHTyBaHHA 403BOSIEHMX BMMNAZAKIB BTPYYaHHA B MPaBO Ha NpuWBaT-
HicTb, 0bcary Ta cnocobiB BTpyYaHHs € OAHIEN0 3 HaMbINbL HE BMPILLEHUX
npobsem B MOro 3aKOHOAABYOMY PEryntoBaHHi, LLO MOPOAXKYE YMCNEHHI
NopyLWeHHA LibOro Npasa Ha npaktuu. Lle npobnaemu, nos’ssaHi 3 Haamip-
HUM 30MpaHHAM Ta 30epiraHHAM NepPCoHaNbHUX AAHUX, LLOAO AKX HAPa3i
B EBPOMEMNCHbKIMX KpaiHax AitoTb A0BOAI XOPCTKI NpaBuaa, AK pesynstaT Yn-
cenbHi No30BM NPOTK YKpaiHM Woao nopyleHHsa ctaTti 8 EKMJ (Cnpaga
€CMNN «3aiueHKko npoTtn YkpaiHun» (2015), «CypikoB npotu YkpaiHm» (2017)
TOWO); 3 eNeKTPOHHUM AeKNapyBaHHAM MaliHa Ta A0X04iB 0Cib, ynoBHO-
BaXKEHMX Ha BUKOHAHHA OYHKLIiM AepKaBM abo MicLLeBOro camoBpAayBaH-
HA, AKe BBEAEHO 3riAHO i3 3aKkoHOM YKpaiHuM «T1po 3anobiraHHA Kopynuiiy;
YMMaNO AMCKYCiM TOYMNOCA HAaBKOIO BNPOBAAKEHHA EANHOI €N1EKTPOHHOI
6a3n cyaoBUX PilleHb, WO Hapasi € y BiAKPUTOMY AOCTyMi, y pe3ynbrati
AKUX BYN0 AOCATHYTO KOMMNPOMICY — PO3MILLLEHHA CY0BUX pillleHb 3i 3He-
0COBNEHMMM NEPCOHANBHUMM AAHUMM TOLLO.

3.5.3. KoHctutyuiitHi mexi obmexkeHb npaB NHOAUHU

KoHCTUTYLT KpaiH CBIiTY, 0MNYCKalouM 0OMeXeHHs NpaB, BCTAHOB/IOOTb
CYBOpPi BUMOIM A0 HMX Hacamnepes, Wob rapaHTyBaTh NOAMHI 3MOTY KO-
PUCTYBATUCb CBOIMM MpPaBamu, He TOPKAOUYMCb CYyTHOCTI, «AApa» npasa Ta
YCYHYTU HebesneKky HeobrpyHTOBaHUX O0bmeskeHb 300Ky opraHiB Biaau.
Came 3 LiE0 METOI B KOHCTUTYLLIAX OKPEC/IOITb MeXKi oNyCTUMNX obme-
*KeHb, AKi B Teopii NpaB NOAMHM OTPUMANM HA3BY «KMEXKi ODMEKEHbY.

KoHcmumyuyiliHi mexci obmexeHb — Le BM3HAYeHi KOHCTUTYLEO
NPUHLMAN 1 YMOBW, AKMX CN1ia AOTPMUMYBATUCh Mig Yac 0OMeKeHHA npas
NOAMHW. BOHM NOKa3ytoTb, HACKiNIbKM Aa/eKO 3aKOHOAaBEeLb MOXKe BTPY-
4yaTucA B Ui NpaBsa.
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Baromoro obrpyHTyBaHHA KOHUENLiA MeXK 0OMEKEHHSA NPaB NtOAMHM Ha-
6yna B HiMmeLLbKOMY NPaBO3HABCTBI, Ae Ti Ha3nBatoTb Schranken-Schranken.

B OcHoBHOMy 3akoHi ®PH ui obmexeHHA cHOpMynbOBAHO AOCUTb
NIAKOHIYHO, A0 TOrO K Ha MiACTaBi KOHCTUTYLIMHUX HOPM Ta piweHb Pe-
[epanbHOro KOHCTUTYLiMHOro cyay HimeuumHu Bubyaysanu uiny Teopito
«MEX 0BMeKeHb», OCHOBHI NPUHUMNN AKOT chOpMyNbOBaHO B CTaTTi 2 (1)
OcHoBHoOro 3akoHy ®PH, ne BM3HayeHa Tak 3BaHa «Tpiajla OOMeXKeHb»:
«KoKeH Ma€e NpaBo Ha BifIbHWI PO3BUTOK CBOEI 0COBMCTOCTI, AONOKM BiH 1)
He NopyLlye NpaBga iHWWX ocib Ta 2) He NOCATAE Ha KOHCTUTYLIMHMIA Naj, Ym
3) MopanbHUI 3aKOH».

Y ctatTi 19 OcHoBHOro 3akoHy ®PH BM3Ha4YeHO Taki BMMoOru: 1) ocHo-
BHE NPaBO MOKe DyTK obmeskeHe Nulle 3aKOHOM i Ha NiacTaBsi 3aKoHy; 2)
3aKOH Ma€ MaTu 3arasibHMI 3MICT, @ He CTOCYBaTUCb OAMYHOTO BMMALKY;
3) y 3aKOHi cnig 3a3HaYaTV KOHKPETHE NpaBo, AKe Niafdarae 0OMeKeHH
3 nocunaHHAM Ha cTaTTio OCHOBHOTO 3aKOHY; 4) CYTHICHMIA 3MiCT NpaBsa B
OAHOMY pa3i He MOBMHEH 3MIHKOBATUCh Ta BTPAYaTUCh.

Teopid Ta NPaKTUKa HIMeLLbKOro KOHCTUTYLIOHaNi3My 40 TOrO XK BMBe/a
CBOEPiAHY abCOMOTHY MeXKY 0BMeEKeHb — Le «AAPpO0 JIHOACbKOT rigHOCTI».
Len Kputepit Mmoxke ByTM OCHOBHWM, HanpuKaaa, nig 4ac obmeKeHHsA CBO-
6041 BUCNOBAIOBAHb, TBOPYOCTI TOLLO.

Cx0XKi NONOMKEHHA MICTATb M iHWI KOHCTMTYUIT. Hanpuknag, y ctaTTi 11
KoHcTuTyLii ECTOHIT 3a3HaveHo: «[1paBa i cBOHOAM MOXKYTb DYTH 0OMEKEHI
TinbKM 3rinHo 3 KoHcTuTyuieto. ObmexKeHHs NOBUHHI OyTU NOTPIOHMMM B
[EeMOKPATUYHOMY CYCMiNbCTBI 1 HE MOBWHHI CNOTBOPIOBATM CYTHICTb NPaB |
cBobog, Wo nianaratoTb obmexeHH». YacTnHa Tpeta ctatTi 31 KoHCTUTy-
Lii Monbli: «O6MmeXKeHHA Y KOPUCTYBaHHI KOHCTUTYLiiHUMUK cBo60aaMuM
i npaBaMmn MOXyTb 6yT1 BCTaHOB/EHI /INLLE 3aKOHOM i /ILLE AIKLLLO BOHU
HeobXigHi y AemoKpaTUUHiit geprKasi gna ii 6esanekun abo gna sabesne-
YyeHHA Ny6niyHOro NopAgKy, AN OXOPOHU A0BKINAA, 340p0B’A i Nny6niu-
Hoi mopani abo ceo6og i npas iHWKX 0cCi6. Lli 06MeKeHHA He MOXKYTb
CcynepeumnTu cyTHocTi cBoboy i npas ».

OTKe, KOHCTUTYLIHI BUMOTM LLLOAO OBMeKeHb NpaBs NtoanHN nepenba-
YatoTb HAABHICTb HEOOXIAHOCTI; NEeriTMMHOI METU: 3aXUCT NPaB iHLWMX OCib,
rpOMaACbKOro NOpsAKy, CycninbHOI He3nekn, mopani, 340poB’A TOWLO; nia-
TpUMaHHA BanaHcy MiXK CycnifibHOW HeobXiAHICTIO 1 iHTepecamu Hocis
npasa; 36epeXeHHs CyTHOCTI NpaBa Ta MOM/IMBOCTI HUM KOPWUCTYBATUCH.
Taki obMexKeHHA MOXKyTb ByTM BCTAHOBAEHI /MLIE 3aKOHOM Ha MiACTaBi
HOPM KOHCTUTYLLT.
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Y KoHcTuTyuji YKpaiHu, Ha BiAMIHY BiA UMTOBAHMX KOHCTUTYLM, KOMM-
JIEKCHOrO HOPMATMBHOIO NiAX0AYy A0 BM3HAYEHHA 0OMeXKeHb NpaB Noan-
HW HEMAE, OZIHAaK MOXHa BUOKPEMMUTU AesKi 3arafibHi 3acaim 0BMeKEHHS
npaB NOANHU, AKi BOHA BU3HAYAE:

nepenik BMnaakis obmexeHb Npas i cBO6OAN NMOANHM | FPOMAAAHN-
Ha nepenbayeHo KoHcTuTyujieto YRpaiHu. [Jo TOro XK BOHM 3anexaTtb
BiA, cneumdikM 3MiCTy KOHKpeTHOro npaea. Hanpuknaa, ceoboay cBi-
Tornaay (ctatra 35 KY) MoXyTb 0bMexKyBaTh B iHTEpecax OXOPOHM
MOPaNbHOCTI HaceseHHs; NpaBo Ha cBoboady CNoBa, Bi/bHE BUpa-
*KEHHA CBOIX Nornaais i nepekoHaHb (ctatta 34 KY) — ana 3axucrty
penyTauii abo npag iHWKX Ato4el; npaBo 36upatnca MMpHO, He3
36poi i NpoBOAUTH 360PK, MITUHTK, MOXOAM i AEeMOHCTpaL;l (cTaTTs
39 KY) — ana 3anobiraHHs 3aBOpyLIEHb TOLLO.

0BMeXKEHHA BM3HAYaAE NMLIe 3aKOH, yXBasneHUI Ha niacTasi Bigno-
BiAHMX HOpM KoHcTuTyuji. Hanpuknaa, ctaTTi 31, 32 OCHOBHOrO 3a-
KOHY YKpaiHW, LLO rapaHTytOTb NPABO Ha NPMBATHICTb, cTaTTA 33 —
cBoboay nepecyBaHHA, cTaTTa 34 — cBobOAY CNOBA BiACKMNAIOTL A0
BiANOBIAHMX 3aKOHOAABYMX AKTIB, WO BM3HAYAOTb OOMENKEHHA. Tak,
rapaHToBaHy ctatTeto 34 KoHcTuTyuil YkpaiHu ceoboay iHdopmadii
(30KpemagocTyn A0 Hel), MOXYTb 0OMeXKyBaTM Ha MiacTasBi 3aKOHY
YKpaiHu «Ipo iHbopmaLito», AKMI 0BmeKye AOCTYN A0 KOHbIAEHL-
MHOI, TaEMHOI Ta cny»kb0oBOi iHbopMalLlji.

loao KOHKPETHMX BMMAAKIB PilLEHHA YXBAKOE CyA Ha NiACTaBi HOPM
3aKOHY. HanpuKknag, TaEMHULIO NUCTYBaHHA, TenedOHHUX PO3MOB, Tese-
rpadHoOi Ta iHWOI KopecnoHAEeH LT, rapaHToBaHyye cTaTTetoatTa 31 KoHcTu-
Tyuii YKpaiHM, moxke obmexkyBaTu cyd y BMNaakax, nepeabadyeHmx 3aKo-
HOM, 30Kpema nig, 4ac NPoBeAEHHA ONepaTMBHO-PO3LWYKOBOI AiANbHOCTI,
[i3HaHHA, AOCYA0BOro CNiACTBa, WOob 3'AcyBaTH iCTMHY Nig, Yac po3caiay-
BaHHA KPMMIHANbHOI CNpaBsK;

3abopoHa obmekeHb 33 03HaKaMW Pacu, KOMbOopy LLKIPKU, NONITUY-
HWX, PENirinHKX Ta iIHWWX NepeKoHaHb, CTaTi, €THIYHOTo Ta coLliab-
HOro MOXOAMEHHA, MAaMHOBOrO CTaHy, MiCLIA MPOXMBAHHA, 33 MOB-
HUMW DO IHLWIMMM 03HaKamu (cTaTTa 24 KY).

BM3HAYeHHA NpaB, AKi He NianAratoTb 0OOMEKEHHAM B YMOBaX BOEH-
Horo abo HaA3BMYaMHOTO CTaHy (cTaTTa 64 KY).

Uloao iHWmx 3acas, TO iX MOXHa BMBECTU 3 MPUHLLMNY BEPXOBEHCTBA
npaga (ctatra 8 KY), a 0cobAnBO TaKoro MOro efleMeHTyaK NPUHUMN A0-
MipHoCTi, abo nponopuiHocTi. O60B’I3KOBOK BMMOTOI MPUHLNMY MPO-
NOPLINHOCTI € AOTPUMAHHA PO3YMHOro HGanaHcy nNpuBaTHUX i MyBaIYHMX

199



iHTepeciB, BiANOBIAHO /0 AKOrO Ljini 0bMeKeHb NpaB MmatoTb OyTU CyTTEBU-
MM, @ 3aCOOU IXHbOTO AOCATHEHHA 0OIPYHTOBAHUMM M MiHIMaNbHO OBTANK-
NMBUMK Ansa ocib. na AOCATHEHHA NeBHOT MeTU OpraHu BNaan He MOXYTb
HaKNagaTV Ha rpomasaH 3000B'A3aHHA, AKI NepPeBMLLYIOTb YCTaHOB/EHI
MeKi HeobXxiAHOCTI, a 3aCib AOCATHEHHS CyCcnifIbHO BaroMoi MeTn mae byTm
HalMeHLW OBTAXKAMBUM ONA NMOANHW B KOHKPETHMX YMOBAX.

3aranom, npaktika KoHctuTyuinHoro Cyay YKpaiHW CBiAYMTb Npo Te,
LLO BiH NOPIBHAHO YaCTO BUKOPUCTOBYE 3a3HAYEHi KpUTEPIT y CBOIX pilleH-
HAX. 30Kpema, KCY Haronowye, wo BepxosBHa Paga YKkpaiHM MOBHOBaXKHa
YXBa/IlOBATM 3aKOHM, LLO BM3HAYatOTb OOMENKEHHSA, BiAMNOBIAHO A0 TaKMX
KpUTEPIiB: «0DMEKEeHHS LWOA0 peanidalii KOHCTUTYLIMHMX npaB i cBobog,
He MOXyTb OYyTM CBaBiNbHUMMK Ta HeCnpaBea/IMBUMM, BOHW MatoTb BCTa-
HOB/IHOBATMCA BUKIOYHO KOHCTUTYLLIENO | 3aKOHamKM YKpaiHu, nepecnigysa-
TW NeriTUMHy meTy, ByTM 0OYMOBAEHMMM CyCMiNbHOK HeobXiAHICTIO AocAr-
HEeHHA LLiET MeTW, NPONOPLIMHMMM Ta 0OFPYHTOBAHUMM, Yy Pa3i OBMEKEHHS
KOHCTUTYLjMHOro npaBa abo cBoboam 3akoHOAaBelpb 30608'A3aHMIA 3a-
NPOBAAMTY TaKe NPABOBE PEryNtOBaHHA, AKE AACTb MOXK/ANBICTb ONTUMab-
HO ZOCATTU NErTUMHOI METW 3 MIHIMa/IbHMM BTPYYaHHAM Yy peasisal,ito
uporo npaea abo ceoboam i He NopyLyBaTK CYTHICHWUIA 3MICT Takoro npa-
Ba» (ab3al, TpeTin NianyHKTy 2.1 NYyHKTY 2 MOTMBYBa/IbHOI YaCTUHM PilLeH-
HA KoHcTuTyuiMHoro Cyay YkpaiHu Big, 1 yepsHsa 2016 poky Ne 2-pn/2016
(cnpaBa npo cyao0BUIA KOHTPO/b 3a rocniTanisalieto Heaie3aaTHMX ocib Ao
ncuMxiaTpuyHoro 3aknaay)’.

llle oaHMUM KpUTEpieEM AOMYCTMMOCTI 0BMeXeHHA NpaB AOAMHMK € Tia-
HIiCTb NtOAMHK. AK 3a3HaYanock B nonepeaHix niaposainax, KoHCTUTyUin-
HW1 Cya YKpaiHW, OPIEHTYOUYMCh Ha MiXKHAPOAHI CTaHAAPTMN Ta 3apyDirKHWIM
[OCBif, OCTaHHIM Yacom AleAani YacTille AK KpUTepin MOXAMBMX O0Bme-
YeHb Npas JOAMHN BUKOPUCTOBYE JIIOACHKY TiAHICTb. JItoACbKa TIAHICTb
€ GYyHAAMEHTOM YCiX IHWMX KOHCTUTYLiIMHUX NpaB, MipUAOM BMU3HAYEHHA
iXHbOT CYTHOCTI Ta KPUTEPIEM AONYCTUMOCTI MOXANBUX OBMEXKEHb TaKMX
npaB — 3a3HayeHo B ab3auj 5 NianyHKTy 2.3 NyHKTY 2 MOTMBYBa/IbHOI Ya-
CTUHW PiweHHA KoHcTuTyuinHoro Cyay Ykpainu Big 22 TpasHA 2018 poky
Ne 5-p/2018. Cxoxum 3a aprymeHTalieto € i PilleHHA Woao Bianosia-
HOCTi KOHCTUTYLIT YKpaiHW (KOHCTWUTYLIMHOCTI) NONOXEHb MyHKTy 7 po3-
Aainy apyroro 3akoHy Ykpaiiu «[po 3anobiraHHs ¢iHaHCOBOI KaTacTpo-

PiweHHA KoHctuTyuiiHoro Cyay Ykpainm Big 1 yepsHa 2016 p. Ne 2-p/2016. URL: http://www.ccu.gov.
ua/docs/1858; a Takox PiweHHs KoHctuTyuiitHoro Cyay Ykpainu Big 11 sostHsa 2018 p. Ne 8-p/2018.
URL: http://www.ccu.gov.ua/sites/default/files/docs/8_r_2018.pdf; PiweHHa KoHctutyuitHoro Cyay
YKpainu Big 23 auctonaga 2018 p. Ne 10-p/2018. URL: http://www.ccu.gov.ua/docs/2442 (pata 38ep-
HeHHA: 24.04.2021.).
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bV Ta CTBOPEHHS MepeaymoB A1 €KOHOMIYHOTO 3POCTaHHA B YKpaiHi»
(o0 cKacyBaHHA AOMOMOMM MO AOMAAAY 338 AUTUHO) BiA, 7 AMcTonana
2018 poky Ne 9-p/2018.

ObMmeKeHHs NpaB OAMHM, BU3HAUYeHI B KOHCTUTYLT YKpaiHM Ta KOHKpe-
TM30BaHi B OPUANYHMX N03MLiax KoHcTUTyuinHoro Cyay, 3araiom Biamnosi-
[atoTb HOPMaM MiXKHapOZHOro NpaBa B raaysi Npas HOANHU. Tak, y NyHK-
Ti 2 cTaTTi 29 3aranbHoi Aeknapalii npas AtoAnMHWM chOPMyIbOBAHI YMOBM,
33 AKWUX TaKi OOMeXKeHHsA MOXKHa BBaXKaTW BMMNPABAAHUMM, 30KPEMa KON
iX «BCTAHOB/IEHI 3aKOHOM BMK/IIOYHO 3 MeTO 3abe3neyeHHA HaNeXHoro
BM3HAHHA Ta Nosary npas i cB0HOA, iHWKMX Ta 3340BONIEHHA CNPaBea/IMBUX
BMMOTI MOPani, FPOMaACbKOro NopsaaKy 3a 3arasbHoro 4o6podbyTy B8 Aemo-

KpaTMYHOMY CyCMiNbCTBI».

KoHBEHLjA MpO 3axMCT MpaB MOAMHW Ta OCHOBOMOOMHMX CBOOOL,
(1950), Ha BiamiHy Bifg, XapTii ocHoBHMX Npas EC (2000), sika B cTaTTAX
52, 53, 54 BM3Ha4aEe YiTKi KpUTepii 0bMeReHHA NpaB NOANHN, HE MICTUTb
CTaTTi, Aka 6 BM3HAYana 3arajabHi BUMOMM WOA0 OOMEKeHb NpaB NtOANHM,
BOZIHOYAC BOHW BUMAMBAIOTb 3 HU3KM iHLWIMX CTaTel, AKi KOHKPETU3YoTb
y NMpakTuuj EBponencbkoro cyay 3 npas toanHn. ECMJT Ana ouiHOBaHHA
BMNPaBAAHOCTI BTPYYaHHA y NpaBa 0CobM BUKOPUCTOBYE TaK 3BaHWI «TpU-
CKNAl0BNI TECTY.

«Tpucknadoeuili mecm» — Lie 10PUAMYHA KOHCTPYKLS, O € 3acobom
nepeBipKM HAABHOCTI HEObXiAHUX YMOB 418 OOMEXKeHHA npas, rapaHTo-
BaHMXx KoHBeHLUj€t0. TecT 03Havae , Wo byab-ake obMexKeHHsA npasa chig,
nepeBipuTM WOAO BiAMNOBIAHOCTI UMM TPbOM YMOBAM: BTPYYaHHS 34iMC-
HEHO «3rigHO i3 3aKOHOMY»; BOHO BiANOBiAA€ 3aKOHHIN (NeriTUMHII) MeTi;
BOHO «€ “HeobxigHMM B AeMOKPATUUYHOMY CYCMiNbCTBI». OBMEKEHHS, Lo
He BiAMNOBIJAE TaKMM YMOBaAM, MOPYLIYE NPaBo 0cobu. Xoda Ha3Ba «Tpu-
CK/IAZ0BUI TECT» € YMOBHO, i SIKY MPAMO He 3aKpinieHo B PilleHHAX
€CIN/, came Ha ui KpuTepii ECMJT nocmnaeTbecs B 6araTbox PilleHHAX, L0
MOXHa BBarKaTu yCTaneHo npakTukoto (PiweHHa ECMJy cnpasax «bapTik
npoTn Pocincbroi Peaepaui» (2006) § 39—52; «LLBnaxa npotn YKkpaiHu»
(2015) § 33; Djavit An v. Turkey (2003) § 63.). Cnig TakoX 3a3HaunTH, WO
nia TeEPMIHOM «3aKoH» Yy npakTuui €CIJ/1 cnig po3ymiTi AK HOPMU, BU3HA-
YeHi NMcaHWM NPaBOM, TaK i NpaBmAa, Wo chopmyBaan B NpeLeseHTHOMY
npasi. Cam 3aKOH Ma€ BiANOBIAATN AKICHMM BMMOram, Hacamnepes BUMO-
ram «O0CTyMHOCTI» Ta «nepeabdavyBaHocTi» (PiweHHa ECMNJ1 y cnpasi «To-
ncton-Munocnascbkuii npotn CnonydeHoro KoponisctBa» Big, 13 nnnHA
1995 poky, § 37).
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MifCyMOBYOUYM, MOXKHA CKA3aTK, WO OOMEXKEHHA NpaB NOAWHN Aony-
CTMMI, AKLLO BOHW BiANOBIAAOTb TAKMM B8UMO2AM:

BM3HAYEHi KOHCTUTYLLIEID. AKWO 0BMEXEHHA NPAMO He 3acTepee-
Hi B KOHCTUTYLIT, IX MOXYTb BM3HA4YaTK Ti/IbKM 3aKOHOM Ha NiACTaBi
HOPM KOHCTUTYLLIT;

MatoTb NEFITUMHY MeTy — 0BMEXKeHHS NOBUHHI ByTW 3yMOBEHI Ny-
HNIYHUM IHTEPEeCOM: OXOPOHOI0 AepPrKaBHOI 6e3nekn, rPOMaACbKOro
NOPAAKY, 3aXMCTOM Mopani Ta/abo NpaBs i 3aKOHHWX iIHTepecis iHLWKNX
ocib;

€ HeobXiAHMMM, CNPAMOBaHI Ha AOCATHEHHA NeriTMMHOI MeTu Ta
33CTOCOBYIOTbCA NULLE B Pa3i HEMOMIMBOCTI BUKOPUCTAHHA iHLWNX,
MEHLU OOTAKAMBUX 3aXOL,B.

BiANOBIAAIOTb MPUHLMMY NPONOPLIMHOCTI: € aAEKBAaTHUMM, TOOTO He
NepeBuLLytoTb YCTaHOBAEHI MexXi HeobXiaHOCTi. 36UTOK NPUBATHIN
ocobi Big, obMexkeHHA ii NpaBa NOBUHEH OYyTM NPOMNOPLINHKUIA BMTO-
[ WoA0 AOCATHEHHA NOCTaBAEHO! MeTU — NPUHLMN HanaHCcyBaHHA
iHTepecis;

Y *KOAHOMY pa3i He MOPYLIYOTb «A4P0 NPaBa» — He 3MiHIOKOTb CyTi
Ta 3MICTy npasa.

3aKOH, WO 0obMeKye npasa NOAWMHM, MOBMHEH MATW 3arajibHWUR
3MICT. 3aKoH cnif chopmyntoBaTH Tak, WOO Moro moxkHa byno 3a-
CTOCOBYBATW 3arajioM, a He TiZIbKW ANA KOHKPETHOro BUMAAKY: Le
MatoTb OyTW abCTpaKTHI NpaBuna, Ak He AatoTb 3MOTU NepeadavnUTH
CKINIbKK pasiB Ta B AKMX BMMAZKaX 3aCTOCOBYBAaTMMYTb 3aKOH. TaKa
BMMOra nos’A3aHa 3 3a60poHOI0 AMCKPUMIHALLT. [Jo TOro »K BiH Mae
6yTM MaKCMMaNbHO BU3HAYEHUM;

BiAMOBIAAOTb  MiIdKHAPOAHMM  CTaHZApPTaM ODMENKEeHHA npaB
NOONHY;

TAYMayeHHA obmerKeHb Mae ByTM MaKCMMaZbHO KOHKPETHWMM, a
Byab-AKi CYMHIBM MOBMHHI BMpIillyBaTM Ha KOPWUCTb 3aXMCTy npas
NOONHY;

MatoTb BYTU CYMICHUMM 3 NHOACHKOIO FiZHICTIO.

TaK, y NOBCAKAEHHOMY XXWUTTi BUHMKAOTb CMTYaUji, AKi noTpebytoTb 06-
MeXeHHA NpaB NANHN. XTO, 3 AKMX MiACTaB, Ha AKMI Yac i B AKMX Mexax
MOXe Lie pobuTn mae ByTM MaKCMManbHO BU3HaYeHO B OCHOBHOMY 3aKOHi
Ta 3aKOHaXx, yXBaneHMx A5 Moro peanisauii.
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3.5.4. O6merKeHHA Npas NOAUHU B YMOBaX HaA3BUYAMHUX

cuTyauii

Y CBITOBI KOHCTUTYLIMHIM Ta MiXXHapoAHIN Teopii i NpakTUuj 3aranab-
HOBWM3HAHO, LLLO OOMEXeHHA npas i cBoOOA, MOAMHM AOMNYCTUMI B YMOBaX
HaA3BWYaHMX CUTyaLi (BOeHHOro abo Haa3BMYalHoro cTaHy). Lle nepea-
H6ayeHo MiXHapOAHMM NaKTOM NPO rPOMaAAHCHKI i NoNITMYHI NpaBga (cTaT-
Ta 4) Ta KOHBEHLLEO NPO 3aXMCT NPaB OAMHM | OCHOBOMONOKHUX CBOOOL,
(cTatTa 15), AKi BUMaratoTb, Wob Hag3BMYAHE CTAaHOBULLE AepKaBOHO-Y-
YyacHuueto Byno odiLiMHO OroNoLEHO 1 NPO Lie NOBIAOMIEHO iHLWI AepKa-
Bu, [eHepanbHoro cekpetapa OOH Ta leHepanbHOro cekpetapa Pagu €8-
ponu. Taki oOmerKeHHA € 3acOb0M ynpaBaiHHA KPM30BOO CUTYyaLLi€to, LU0
CKM1anack y KpaiHi.

Ha3BaHi akT1 BU3Ha4atoTb OCHOBHI BUMOTW LLOAO BiACTYNY:

e o-neplie, NpPaBo Ha BiACTYN AepraBu Bif CBOIX 30008’A3aHb MOKe
BMHMKATUK TiIbKM 3@ YMOBW HAABHOCTI BilMHW abo iHWOI cycninbHOI
Hebe3neKn, AKa 3arpoKYE KUTTHO HaLLil;

* Mo-Apyre, KAOYOBOK BMMOTOH € Te, LLO 3aX04M, AKUX BXKMBAE Aep-
»aBa Ha BiACTyn Bifg CBOiX 3060B’A3aHb, MOBMHHI CYBOPO BiAMoBiAa-
TW rOCTPOTI CTAHOBMLLA;

® TO-TPETE, Ui 3aX04MN HE MOBUHHI CynepeymnTn iHWKUM MIXKHAPOAHUM
30060B’A3aHHAM [1ePKaBM;

* M0-4eTBEpPTE, BOHM HE MOBWMHHI CIPUYMHIOBATM OMCKPUMIHALLO Ha
niACTaBi pacu, KONbOPY LWKIpK, CTaTi, MOBW, Penirii 4n couiaNbHOro
NOXOAXKEHHA TOLLO;

* N’ATOK BMMOIOK € HEMPUMYCTUMICTb NOWMPEHHA NpaBa Ha BiAcTyn
Ha MeBHi Npaga (NpPaBO Ha WUTTA; 3abopoHa KaTyBaHHSA; 3abopoHa
pabcTBa 1 NPYUMYCOBOI NMpaLi; MPUHLNM XOAHOro NoKapaHHA 6e3 3a-
KOHY TOLLO).

MOoXAMBICTb 0OMEKeHHA NpaB AOAMHM B YMOBaxX BOEHHOIO abo Haa-
3BMYaliHOro ctaHy nepeabavac i KoHCTUTyLia YkpaiHu (cTatTa 64), B AKii
3aKpinsieHO BUMOTY BU3HAUYEHHS CTPOKY Aii Takux 0OMexKeHb, i Aka MiCTUTb
nepenik Npas, WO He nianaratoTb obmexkeHHo. Le npasa i cBoboam, ne-
peabaveHi ctatTamum 24 (piBHiCTb rpoMaasH nepes 3akoHom), 25 (Hemox-
JIMBICTb No3baBneHHA rpoMagaHcTBa), 27 (MpaBo Ha KuTTd), 28 (Npaso
Ha nosary rigHocTi), 29 (npaBo Ha cBoboay i 0COBUCTY HEeAOTOPKaHICTb),
40 (NpaBo Ha 3BEePHEHHSA [0 OPraHis AepKaBHOI BaAM Ta MiCLEBOro ca-
MoBpAayBaHHSA), 47 (NpaBo Ha *KTno), 51 (NpasBo Ha Wwob), 52 (piBHICTb
fiTen y npasax), 55 (NpaBo Ha cyd0BMiA 3axMCT), 56 (MpaBo Ha BiaWKoA4y-
BaHHA MaTepiafibHOi i MOpanbHOI WKoan), 57 (rapaHTyBaHHsS Npasa 3HaTK
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CBOi NpaBa), 58 (He3BOPOTHICTb Aji 3aKOHIB Ta iHLLIMX HOPMATUBHUX aKTIB),
59 (npaBo Ha npaBoBy Aonomory), 60 (Heo60oB’A3KOBICTb BUKOHYBATU ABHO
3/104MHHI po3nopaaKeHHs), 61 (HEMOKAUBICTb BYTK ABIYI NPUTATHYTUM A0
tOPUAMYHOI BiANOBIAANBHOCTI 33 0OAHE NpaBoNopyLlleHHs), 62 (Npe3ymnLis
HEBWHYBATOCTI B KpMMiHanbHOMY NpaBi), 63 (BiagMoBa AaBaTK NOKa3aHHA
npoTn cebe, yneHis cim’i un 6AM3bKMX POANYIB).

HaassunyaliHunini abo BOEHHMI cTaH B YKpaiHi abo B okpemux ii micue-
BOCTAX BBOAMTb YKa30oM [pe3naeHTa YKpaiHu, AKWI 3aTBepAKye BepXxoBHa
Pafna YKpaiHu npoTArom ABOX AHIB 3 Yacy 3BepHeHHA. [TopAaaoK BBeAEHHA
HaZ3BMYAMHOrO CTaHy AOKAALHO Peryntoe 3akoH YkpaiHm «[po npaBoBui
peXnm HaazBMYalHoro ctaHy» Bia 16 6epesHa 2000 poKy, a BOEHHOTO —
«[Mpo NPaBOBMIN PeXKMM BOEHHOTO CTaHy» Bif, 12 TpaBHa 2015.

3rigHo i3 3aKOHOM YKpaiHu «[Mpo MpaBOBUIA PEXUM BOEHHOTO CTaHy»
MOKYTb BBOAMTM TaKi 3aX0AM, NOB'A3aHi 3 0OMEXKEeHHAM NpaB JHOANHM, AK-
OT: TPY/10Ba NOBMHHICTb; MPMMYCOBE BiAUyKeHHA MaliHa, Wo nepebyBae y
NPWBaTHI abo KOMYHa/IbHi BACHOCTI; 3aNpOBaAKeHHA KOMEHAAHTCbKOI
roauHu; ocobnmBuin pexknum B'i3ay 1 BMi3ay, obmeskeHHa csoboaun nepe-
CYBaHHA rpomMazifH, iHo3emliB Ta ocib 6e3 rpomMaasHCTBa, a TaKOXK Pyxy
TPaHCNOPTHMX 3acobiB; 3ab0pOHa NPOBEAEHHA MUPHMX 360piB, MITUHTIB,
NOXOAiB i AE@MOHCTPALLM, iIHWNX MAaCcOBMX 3ax0/4iB; 3aDOpOHa 3MiHM MicLA
NPOXKMBAHHA A1A 0Cib, AKi NepebyBatoTb Ha BINCbKOBOMY 00/1iKy TOLLO.

26 nuctonaga 2018 poky npesnaeHT MNpe3naeHT YKpaiHu BMAaaB Ykas
«[1po BBEAEHHA BOEHHOIO CTaHy B YKpaiHi» 3 26 anctonaga no 26 rpyaHa
2018 pokKy. 3rigHO 3 NYHKTOM 3 UbOro YKkasy «MOXKyTb 0OMeKyBaTMUCA KOH-
CTUTYLiMHI NpaBa i ceoboaM NOAMHU | TPpOMaAAHMHA, NepenbayeHi cTaT-
TAMM 30 — 34, 38, 39, 41 — 44, 53 KoHCTUTYLi YKpaiHW, a TaKoX BBOAM-
TMCA TUMYACOBi OOMEXKEHHS NMpaB i 3aKOHHUX IHTepeciB PUANYHNX OCID B
Mexax Ta 0bcasi, Wo HeobxiaHiana 3abe3nedyeHHA MOXKAMBOCTI 3anpoBa-
[OXKEHHA Ta 3/1iINCHEHHA 3aX0/,iB NPaBOBOro PeXMMy BOEHHOMO CTaHY .

JocuTb 4acTo Yy BITYM3HAHUX MiAPYYHMKAX 3 KOHCTUTYLIMHOIO npasa
YKpaiHu po3rna NUTaHHA LWOA0 MOXKAMBOCTEN ODMEKEHHA NPaB MOANHN
3BOAMTLCA UWe A0 YMOB BOEHHOrO abo HaazBMYalHoro ctaHy. CnpaBsai,
YMOBW BOEHHOrO abo HaA3BMYAMHOIO CTaHy NOTPEDOYIOTh 3aNpPoBaAKEHHS
eKCTPaopAMHAPHMX 3aX04iB, 30Kpema MoB’'A3aHUX i3 0bMeKeHHAM aes-
KMX NpaB /t0AMHW, OAHAK, MUTaHHA OOMeXXeHHA NpaB AtoAuHM HabaraTo
CKMaaHille, afiyKe TaKi 3aX04M MOXKANBI M B yMOBaxX NOBCAKAEHHS, 6a Binb-
e, AenAKi 0OMEKEHHA BM3HAYaE caMa KOHCTUTYLIS (BHYTPILIHI KOHCTUTY-
LiiHi OBMEKEHHS).
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3.6. KOHCTHTYL[iHTHHA CTATyC OCOOH:
NOHATTA, CTPYKTYpa, BHAH

Tema KOHCTUTYLMHOrO (KOHCTUTYLIMHO-NPAaBOBOro) cTaTycy 0cobu oa-
Hi€l0 3 BM3HAYaNbHUX A4S KOHCTUTYLIMHOMO npasa YKpaiHu (aK i nocTpa-
[AHCBKOro KOHCTUTYLiMHOrO nNpasa 3arasom). [poTe 3a nonepeaHbolo pa-
OAHCbKOI TPaAMLIEID NPABOBMIA CTATYC NNLLAETLCA K3HENOAHEHUMY», AKNIA
PO3rAAATL AK AOFMATUYHE NOHATTA, BiaipBaHe Bif, peanbHMX notpeb i
iHTepeciB NtoaAMHY, i NpaB i cBoH0OA, WO, CBOEHD YEProto, 3yMOBEHO Biano-
BiAHMM MNiAXOA40M [10 MOro iHTepnpeTaLlii.

3.6.1. TMoOHATTA KOHCTUTYLiliHOrO CcTaTycy ocobu

KoHcmumyuyiliHuii cmamyc ocobu — Lie cTaHOBMLLE 0COOM B AeprKaBi,
CYKYMHICTb il npaB, iXHix rapaHTit Ta 0608’ A3KIB, BinobparkeHux i 3akpinse-
HWX B KOHCTUTYLLT.

KOHCTUTYLiIMHMIA CTaTyC € AAPOM MPaBOBOro cTaTycy 0cobwu, Lo 3a CBO-
M 3MICTOM WIMPLLINIA 1 OXONJIKOE BCIO CYKYMHICTb NpaB i 060B’A3KIB, | AKWM
3aKpinaeHo akTamMM HOPMATMBHOIO 3MICTy Pi3HMX rany3ei npaga. MNpaga
i 0608B’A3KK, 3adiKCOBaHI B KOHCTUTYLLi, HaZdaNi KOHKPETU3YIOTb Ta PO3BU-
BatOTb B IHLIMX ra/ly3ax npaBa. ToMy KOHCTUTYLLA BU3HA4Ya€ ave 3acaam
NpPaBOBOro CTaTycy 0cobu, GopMyNtoYM OCHOBHI MPUHLMMNN.

BurokpemntotoTb Tpu niaxoam (abo mogeni) peryntoBaHHsS nMpaBoOBOro
cTaTycy ocobu”:

JlibepanbHa, abo iHAMBIAyaNiCTUYHA MOAENb MPABOBOIO CTaTyCcy 0cobun
nolwnpeHa B KpaiHax LleHTpanbHoi Ta 3axiaHoi EBponu, MMiBHIYHOT AMEpPUKM
M IHWMX KpaiHax eBpOaTAaHTUYHOI UMBINi3aLLii. BoHa I'pyHTYETbCA Ha HeBIA-
AiNbHOCTI NpaB NtoAMHK, CBOOOAI iIHAMBIAA M HEBTPYYAHHI AepKaBM B Npu-
BaTHY cdepy *KUTTA NOANHN, 060B’A3KM rPOMaAH BM3HAYatOTb B 0OMexKe-
Homy BurnaAi. Lliei mogeni HamaratoTbca AOTPUMYBATUCA HMHI M B YKpaiHi.

Konekmusicmcokul nigxia — nobyaoBaHWiA Ha npiopuTeTi iHTepecis
KONEKTMBY CTOCOBHO 0cobu, peanisauia npas ocobu BigdyBaeTbca 3 ypa-
XyBaHHAM NepeBar iHTepeciB Ha KOPUCTb TPOMAAM, Y AKIN BOHA NMPOXKMBAE.
Takuni Niaxia nownpeHnin cepea KpaiH ganekocxiaHoi npaBoBoi cim’i Ta co-
LianictmyHmnx Kpaid (Kyba, KHAP). KonekTueicTcbKMiA niaxia, wonpasaa, 3i
CBOEIO cneundikoto, NpUTaMaHHUI | 3BUYAEBOMY NPaBy AeAKWUX KpaiH Tpo-
niyHoi Adpukn, OkeaHii Ta /laTuHCbKoi AMepukin. Ocoby TyT po3rsaaoTb

CpaBHWUTENbHOE KOHCTUTYUMOHHOEe npaBo / nog pea. A. U. Koenepa, B. E. YnpkuHa, 0. A. tOamHa.
Mocksa: MaHyckpunT, 1996. C. 237—240.
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AK HeBiAAINbHY YaCTMHY NAeMeHi, TOMy 3MICT ii NpaB Ta iIXHA peanisauia
3a/1€XKMTb Big, POAONNEMIHHOT HANEXHOCTI NIOAMHW. 3HAYHY YacTUHY CBOIX
npas ocoba mMoxKe peanisyBaTh NMLIE 33 y4acCTIO rPOMaAM, AKa MOXKe BU-
3HayaTK 1 obmeKyBaTH iX.

3riAHO 3 TpeTiM MiAXoA0M, WO NOWMPEHNI Y MYCYsAbMAHCbKUX Kpai-
Hax, came Annax € TBopuem BcecBiTy Ta EAMHUM NPaBUTENEM MYCY/IbMaH,
CNYXKIHHA MOMY € OCHOBHOI METOI KUTTA ByAb-AKOro NPaBOBIPHOro My-
Cy/NIbMaHWHa. 13 LbOro BUMNAMBAE NOCTYNAT NPO NPIOPUTETHICTL 060B’A3KIB
nepes, Annaxom HaZ NpaBaMu 3ara/jioM, OCKiZIbKM CamMe BMKOHaHHA BW-
3HaveHnx Annaxom 0bOOB’A3KIB MoOxKe 3abe3nevnTy Moro 3aZ0BOEHHSA.
Bigomnin mocnigHuWk icnamcekoro npasa JleoHia CrokialHeH 3a3Havae,
WO «AKWO NibepanbHUM Nornag Ha npasa JOAMHU AOMNYCKAE OOMeKeH-
HA cBOOOAM OAHIE NOANHM NnLIE MeXamu cBoboau iHWKMX Ntoaen, To ic-
NaMCbKa AyMKa NOEAHYE L Mexi nepesycim 3 iMmnepaTUBHUMM HOPMaMM
(3pebinbworo i3 3abopoHamu) Wwapiaty. MNpuyomy Lji NPUNMCK MOXKYTb 300-
Ky BMAABATMCA MOCArAHHAM Ha npasa i cBoboAM NOAMHM, OAHAK icnam
iX cnpuiiMae AK BuLly, 6OKeCcTBEeHHY cnpaBeanusicTb» . OTxe, 3 nornaay
icnamy, Npo peani3auito Npas AOANHMU MOXKHA FOBOPUTU INLIE TOLI, KoK
MYCY/1bMaHW AOTPUMYIOTLCA HOPM LapiaTy. KpiMm LbOro, BipoBIACTYNHWLL-
TBO CMOKOHBIKY BBaXa M HAMTAXKUYMM 3104MHOM, MOKAPAHHAM 3a AKe byna,
a B AEAKMX KpaTHMX | A0CI 3a/IMLLAETLCA, CMEpPTHa Kapa.

CneundivHi ocobnmBocTi HasBaHMx Niaxonis 6e3nocepeaHbO BMN/MBA-
tOTb Ha 3MICT | MEeXaHi3MK 3axMCTy NpaB 0cobu.

KOHCTUTYLiIMHWIA cTaTyCc 0CcOobM 3anexmnTb TaKOXK Bia AeprkaBHO-Mpa-
BOBOrO peXKMMy. 3a YMOB aBTOPUTAPHOIO PEXMMY 3afleK/1apoBaHi Npasa
HabyBatoTb GOPMaAZILHOrO 3MICTy, @ CUCTEMW TapaHTiin npas o0cobu, wo €
YaCTMHOK KOHCTUTYLIMHOIO CTaTycy, PO3BMHEHI A0BOJi clabo abo 11 308-
Cim irHopyroTb (X0o4 | AeKnapyoTb 3apaan 30epexeHHa pecnexktabensHo-
CTi), AIK e BNaCTUBE TOTaNiTapPHUM PeXMMaM.

3.6.2. CTpyKTypa KOHCTUTYLiNHOrO CTaTycy ocobum

Y CTPYKTYpi  KOHCTUTYUiIMHOrO  CTaTycy 0COBM  BMOKPEMIO-
tOTb TaKi eNleMeHTU:
®  MPUHLMNU KOHCTUTYLMHOrO CTaTycy ocobu;
* npaBoCyb’eKTHICTb (NpaBO3aaTHICTb, Ai€3AaTHICTb | AenikTo3aat-
HiCTb);
e OCHOBHI NpaBa i cBO6OAN NOANHM;

CrokuaAliHeH /1. P. Ucnam 1 npaBa YenoBeKa B guasnore Kynstyp v peauruia. M.: 000 «Cagpa», 2014. C. 61.
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rPOMaAsAHCTBO;
KOHCTUTYLiHIi 060B’A3KM 0cobu;
rapaHTii KOHCTUTYLIMHOrO cTaTyCcy 0CoHMU.

BianoBiaHi NpMHUMNK, a TaKOXK Npasa, 060B'A3KM I rapaHTii npaB op-
raHiYHO B3aemonos’sasaHi. 3 oaHoro OOKy, MPWUHLMNM MO-CBOEMY KOH-
CTPpYHOIOTb CMCTEMY NpaB | 0OOB’A3KIB NOAMHM, @ TaKOXK rapaHTiin npas,
a 3 iHWoro — dopmyntoBaHHA NMPWUHLMNIB y3araabHeHO BiabOWBaE cyT-
HICTb LLiET cucTemn.

3.6.2.1. MPUHLMMAN KOHCTUTYLIMHOrO CTaTycy ocobu

MPUHUMNN KOHCTUTYLiMHOIO CTaTycy 0cobn — Le BUXIiAHI 3acaau, Aki
BM3HAYalOTb CMPAMOBAHICTb MPABOBOrO PEry/toBaHHA CTaTycy 0cobu, Ha
NiAcTaBi AKMX BM3HAYalOThb il MiCLLe M 3HAYEeHHs B AepKaBi Ta CyCninbCTBI,
peanisytoTbca npasa, cBoHboaM Ta 060B’A3KM 0coOU. BiNbLUICTb TAKMX 3acaf,
3aKpinneHo B KOHCTUTYLIT YKpaiHW, 30Kpema:

NPUHUMN TOONHOUEHTPUIMY M BU3HAHHSA NOAMHU HAMBULLOKD LiH-
HicTio (cTaTTa 3 KOHCTUTYLIT); r'ymaHicTMYHa CNpAMOBaHICTb OCHOB
NpaBOBOro cTaTycy ocobu;

NPUHLMN Ha/IeXKHOCTI NpaBs i cBO6OA, MOAMHI Bif, HAPOAMKEHHS, IXHA
HeBIAYYKyBaHICTb | HenopyLWHicTb (cTatTa 21);

NPUHLMN HEBMYEPNHOCTI Npas (CTaTTa 22), AKWI NONATAE B TOMY, WO
KOHCTUTYLiA YKpaiHM He MICTUTb MOBHOrO, 3aBEPLIEHOro nepesniky
OCHOBOMOIOXHMX MpaB AoAuHWU. AayKe npasa JHOAMHU MOCTIMHO
PO3BMBAOTLCA: 3'ABAAOTLCA HOBI MpaBa, PO3LMPIOOTL 3MICT HanAB-
HWMX, X MOCTINHO YAOCKOHA/OOTb 3aBAAKM AiA/bHOCTI Pi3HOMAHIT-
HWUX MPABO3aXMCHMX OpPraHisauin, MiXKHapoAHMX Ta HaLioHaNbHMX
YCTaHOB, NepeayCiMm Cy0BMX, HAYKOBUX Mpaub, i BOHW He BUYepny-
IOTbCA HOPMATMBHOW dikcalieto. KaTtanor npas 3a/iMWAETLCA BiA-
KPUTUM;

NPUHUMN TapaHTOBAHOCTI NMpPaB NOAMHM, HEMOMAMBOCTI IXHbOIO
CKacyBaHHA, HeAOMNYLLEHHA 3BYKEHHA 3MICTYy 1 00CAry KOHCTUTYLLIN-
HUX Npas (cTaTtTa 22);

NPUHLMN PIBHONPABHOCTI M PiBHOCTI Nepe/, 3aKOHOM Ta CYA0M;
NPUHUMN NOEAHAHHA B/IACHUX | CYCNi/IbHUX iHTEpeciB;

NPUHLMN BiANOBIAHOCTI NMPABOBOrO CTATyCy OCOOM MiKHAPOAHUM
CTaHOAPTaM: Yy KOHCTUTYLii NOBMHHI OYyTW BTiNEHI cTaHAapTV npas
NOANHW, BUPODAEHI CBITOBOID NMPaKTUKO;

NPUHLMN NOEAHAHHA NpaB M 0060B’A3KIB IOANHU, AKUIA BUABIAETb-
cA B TOMY, WO, NO-NepLle, Y KOXKHOIO € K Nnpaga, Tak i 060B’A3Ku;
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no-apyre, YAMano Npas 04HOYACHO NOKAAAat0Th Ha 0coby BiANOBIA-
Hi 0boB’A3KK. Llel npuHumn BinobparkeHo B cTaTTi 23 KOHCTUTYLT
YKpaiHu 1 AeAKMX iHLWWX CTATTAX, 30KPEeMa B YaCTMHI TpeTiin cTaTTi 13
KY Maetbca npo Take: «BnacHicTb 30608’s3ye. BnacHicTb He NoBMHHA
BMKOPMCTOBYBATMCA Ha LUKOAY NOAMHI i CyCninbCTBY». TaK, iHTepecn
0CobM NOBMHHI NOEAHYBATW 3 iHTepecaMu iHLWKMX ocib, cycninbCTBa
Ta Aiep)KaBK 3aranom, Lo 3abesnevye HanaHc NPUBATHMUX Ta NyHAIY-
HWX IHTEPECIB, @ OT)KE, HOPMAJIbHY KUTTEAIANbHICTb CYCNiNbCTBA M
KOXKHOI toAMHN. T10-TPeTE, CYyTTEBOK XapaKTEPUCTUKOK KOHCTUTY-
LiMHMX NpaB i cBobo4 NtoANHM € Te, LLO IM KOPecnoHAYHTb He TiNb-
K 060B’A3KM iHLWMX 0Cib, a M 060B’A3KM AepKaBu. KopecnoHaytoui
000B’A3KN Aep:KaBmM 34e6inblIOro CTaHOBAATbL 3MICT rapaHTil Bigno-
BiAHMX Cy6'EKTUBHMX NpPaB.

3MmicT 6iNbWOCTI Ha3BaHWX MPUHLUMMIB yXKe PO3rNAaany B nonepeaHix
po3ainax nigpy4yHunKa, TOMy AOKNAZLHO Ha HUX 3YNUHATUCA He Byaemo.

3.6.2.2. NMpaBocyb’eKkTHiCcTb

LLle ooHMM enemMeHTOM KOHCTUTYLLIMHOTO CTaTycy 0cobu € npaBocyb’ek-
THiCTb. MMpaBoCyH’eKTHICTb — L& 3A4aTHICTb 0C0bM ByTK HOCIEM Cyb’eKTMB-
HMX NpaB Ta 060B’A3KIB, BYTN y4acHMKOM npaBoBigHOCKMH. Camo coboto,
3aKpinaeHHA NpaB We He rapaHTye, Wo ocoba MoXKe HMMKU CKopmucTaTmUcA.
BoHa noBMHHA maTh NpaBoCyH’eKTHICTb, WOO cTaTh Cy6’'EKTOM KOHCTUTY-
LiMHMX NPaBOBIAHOCKUH i MaTW 3MOTY peasli3oByBaTK CBOI NpaBga.

MpaBocyb’eKTHICTb B OPUAMYHIN HAyLi NPUINHATO PO3rNAAATH AK NOEA-
HaHHA TPbOX e/leMEeHTIB:

npaso3damHocmi — Lie BU3HaHa AePXKaBOto 3arasibHa (abcTpakTHa)
3Mora maTtu nepeadayeHi 3aKOHOM CyH’eKTUBHI NpaBa Ta tPUANYHI
000B’A3KN, 3AaTHICTb BYTU iXHIM HOCIEM;

diesdamHocmi — Le 30aTHICTb 0cobu cBOIMM AismmM HabyBaTK Npas
1 0608B’s3KiB, CaMOCTIlMHO peanisoByBaTh ix. [iesgaTHicTb nepenba-
Ya€e 3MOTy PO3MopAAKATUCA NPaBaMM Ta BUKOHYBaTK 060B A3KM.
denikmo3zdamHocmi — e 30aTHICTb CyO’eKTa MpaBa HeCTU topu-
AMYHY BiANOBIAANbHICTb 3@ CBOI NPOTUNPABHI BYNMHKM.

KoHCTUTYLiMHa NpPaBOCYD’EKTHICTE  MOMKe 6yTH 3arasbHoto
Ta crneujanbHOH.

Yci ntoam B mexax NpaBoBOi CUCTEMW HaAiNeHi 3020/1bHOKO NPaBo-
CyB’eKTHICTIO Bif, HAapOAXKEHHSA, AKA € OAHAKOBOK ANA BCIX.
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CneuyianbHa npaBocyb’ekTHICTb nepenbavae 34aTHICTb 0cobu ByTn
YY4aCHWKOM MEBHOr0 KO/Ma MPaBOBIAHOCUMH. Y MeMax KOHCTUTYLIMHOrO
npaBga CnewjaNbHO €, HANPUKAAA, NPaBOCYD’EKTHICTL BMOOPLB. AaKe ra-
paHTOBaHe KOHCTUTYLiE0 NPaBo roA0Cy N0ANMHA MOXKe peasnizyBaTu 1vwe
3 OCATHEHHAM NeBHOro BiKy (18-piyHoro B YkpaiHi, 20-piyHoro B ANoHii
Touo). CneujanbHy NPaBOCYH’EKTHICTb MatOTb KaHAMAATM Ha BMOOPHI no-
CaZiM B OpraHu BfaamM, WO MNOB'A3aHO 3 JOCATHEHHAM NMEBHOrO BiKy, AKWN
3a71eXnTb Bif Nocaam, Ha Ky 6anoTyeTbCA KaHAMAAT (HanpuKia, BIKOBUI
LeH3 Ana npesunaeHTa YKpaiHu CTaHOBUTb 35 POKiB, Ha NocaZy HapOAHOro
nenyTata — 22 poKMK), 3 BiANOBIAHICTIO iHLLIMM BUBOPUYMM LIEH3aM: HaABHIC-
TIO FPOMAAAHCTBA, LieH3Y OCiNoCTi Towo. BCTynuBLwM y BUOOPYI BiAHOCKMHM
Ta BiAMNOBIAHO CTaBWM y4aCHUKaMK BUOOPYOro NpoLecy Ha Takux ocib no-
KnafaatoTb AOAATKOBI NpaBa i 060B’A3KM, @ NOPYLUEHHA BUOOPYOro 3aKOHO-
[aBCTBA MOXe CMPUYMHUTKY HaKNaLaHHA KOHCTUTYLiIMHO-NPaBOBOI CaHKLLi.

3.6.2.3. MpaBa NtogMHU B CTPYKTYPi KOHCTUTYLLIMHO CTaTycy ocobu

AO0POM KOHCTUTYLIMHOrO ctatycy ocobu € mnpasa JHOAMHM, OCKIbKK
came HaBKO/0 NpaB /HOAMHN BUOYAOBYIOTL YCi iHWI €N1eMEeHTU KOHCTUTY-
LiHoro cratycy ocobu. [loknaaHo npo npasa AOAMHM WWAOCA B none-
peHixX Niapo3ainax Lboro po3ainy.

3.6.2.4. [pOMagAHCTBO SIK €/1eMEHT KOHCTUTYLLIMHOIO cTaTycy ocobu

[POMaAAHCTBO MOXKHa PO3rNAAaTH 3 ABOX MOMALIB: AK NPaBo ocobu Ha
rPOMaJAHCTBO, AKe NepeabavyeHO HOPMaMM He TiNIbKM HALLIOHAAbHOTO, a 1
MiXKHapoaHoro npaga (ctatrs 15 3aranbHoi AeKknapalii npas AtoAMHK, CTaT-
T8 24 MiKHapOAHOro MakTy Npo rPOMaAAHCbKI Ta MOAITUYHI NpaBga), Lo
MOKNAZa€e Ha AepskaBy 06OB'A30K HeAOMNYyLWEHHSA BUMNAAKIB be3rpomaanH-
CTBa; AK 0COBAMBMIA NPABOBUIA CTaH, WO BMAMBAE HAa KOHCTUTYLIMHO-NPpa-
BOBWI CTATyC 0COOMU.

CTaH rpoMaasaHCTBa € NepelyMoBOO HAasBHOCTI B 0COBM BCiel CyKynHoc-
Ti NpaB, aZXKe OKpPemi NpaBa MOXKyTb BYTU peanisoBaHi TiNbKM Yepes peani-
3aLito NpaBa Ha rPOMaAHCTBO. Tak, TPOMaAAHCTBO € 3a3BMYall nepeaymo-
BOO HAaABHOCTI B 0CO6M BMOOPYOro nNpaBsa, Npasa rofocy Ha pedepeHaymi.
[o Toro » y KpaiHax €sponu nolmpeHa NpakTUKa HaZaHHA Npasa y4acTi
B micLeBux BMBopax iHO3eMUAM, SKi MNOCTIMHO NPOXKMBaAOTb Ha TepuTopii
[epKaBu, Npo WO MWA0CA BULLE. 3arasioM iHO3eML,iB 3a3BMYalt yCyBatoTb
B, y4acTi B yNpaBiHHI AePKaBHUMM CPaBaMu, LLO 3yMOBEHO Hacamne-
peJ, 3aXMCTOM iHTepeciB AeprkaBu Ta ii besneku.
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3a 3arasibHWM NPaBMAOM 0BCAT TPOMAAAHCBKMX Npas i cBoHOA He 3ane-
KUTb Bifl FPOMAZIAHCTBA, TOA} SK 06CAT NONITUYHMX NPaB i 3HAYHOK MIPOto
COLia/IbHO-eKOHOMIYHMX NMPaB BU3HAYatoTb HAABHICTIO IPOMAAAHCTBA.

HanaBHIiCTb rpoMaAaHCTBa — tOpUAMYHA NepefymoBa HabyTTa ocoboto
Pi3HWX MPaBOBMX CTATYCiB: rPOMaAAHNHA, IHO3EMHOTO rPOMaZAHMHA, ana-
TpMAa, Wo NOPOAXKYE Pi3HI NPaBOBI HACNIAKM, BNMBAE HA CYKYMHICTb NpaB
i 060B’A3KIB 0COOU, @ OTKE, Ha Ti KOHCTUTYLIMHO-NPAaBOBWI CTaTYC.

[oknaziHile Npo iHCTUTYT rPOMaZIAHCTBA Ta MOro BMN/MB Ha NPaBoBMiA
cTaTyc ocobu, a TakoXK 0coObBAMBOCTI NPAaBOBOrO CTaTycy iHO3emL,iB, ocib 6e3
rpomagaHCcTBa, BiXKeHLIB iTUMeTbCA Aani.

3.6.2.5. KoHCTUTYLiHi 060B’A3KN ocobu

FAPMOHINHWIA PO3BUTOK NtOAMHM SIK OCODBUCTOCTI NepeadaYvae HasBHICTb
Y Hel He Ti/IbKM 3MOru 3a10BO/IbHATK CBOI BNACHI iIHTEPECK, @ 1 BUKOHAHHSA
neBHMX 3000B'3aHb CTOCOBHO iHLWMX Y/eHiB cycninbcTBa. be3 060B’A3Ky
KOXHOTO iHAMBIAA NOBaAXKaTK NpaBga iHWKMX 0Cib He MOYKHA PO3PaxoByBaATM
Ha 3a7,0BO/IEHHA BAACHWMX NpaB. KOHCTUTYLINHI 060B’A3KM BM3HAYAOTb AK B
iHTepecax KOXKHOro OKPemMoro rpomaaAaHuHa, Tak | 4aa peanisal,ii iHTepecis
YyCbOrO CyCniNbCTBa K AePKaBK.

Tomy 3MiCT NPaBOBOro CTaTycy 0COOM CTaHOBNATb He TiNbKM Npaga, a i
060B’A3KM, WO NOKAMKaHI 3abe3neyysaTi 6anaHc NpPaBoOBOro peryatoBaH-
HA. Byayun camocTiMHMMK KaTeropiamu, npasa i 060B’A3KM TICHO B3aEMO-
AOit0Tb Nif, Yac peryntoBaHHA CyCiNbHMX BiAHOCKH.

KoHcTuTyuii mictatTe ABa BMAM 00608B’s3KiB: 060B'A3KM Aep:KaBu Ta
060B’A3KM iHAMBIAA. MMepLli He € YaCTMHOK NPaABOBOrO CTaTyCy 0cobu.

KOHCTUTYLiMHMIA 060B’A30K — e BM3HAYEHA KOHCTUTYLLED BMMOra
neBHOI NoBeAiHKM 0cobU. 3ara/loM, MOXKHa CKa3aTu, o 0H60B’A30K € inLle
OAMH: NOAEPIKYBATUCA KOHCTUTYLLi Ta 3aKOHIB KpaiHu, yci iHLWi 060B’A3KM
BMM/INMBAIOTb 3 HbOTO. Y KOHCTUTYLLii YKpaiHKM Moro 3akpinieHo B cTaTTi 68.

OfHOYaCHO B TEKCTax KOHCTUTYLIM TpaaMUiMHO BWM3HA4YatoTb M iHWI
000B’A3KN: 060B’'A30K LAHYBATU AepXKaBHIi CUMBOMM (CTaTT 65 KOHCTUTY-
Lii YkpaiHu); 060B'A30K He 3aBAaBaTV WKOAM MPUPOLI, KyAbTypHiK cnaa-
WMHI, BiAlIKOoAOBYBATWM 3aBAaHi 36UTKKM (cTaTTs 66); 060B'A30K HaTbKIB
YyTPMMyBaTW CBOIX AiTei A0 iXHbOro noBHOAITTA (cTaTta 51 KoHctutyuii
YKkpaiHu, ctatta 15 KoHctutyuii YropwmHu, ctatta 47 KoHctutyuii bonra-
pii); 060B’A30K NOBHOANITHIX AiTel NiKAyBaTMUCA NPO CBOIX HenpalesaaTHUX
6aTbKiB (cTaTTa 51 KOoHCTUTYLIT YKpaiHu, cTaTTa 15 KoHCTUTYLIT YroplimHm);
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060B’A30K 34006yTM cepeaHto ocBiTy (cTatta 10 KoHcTUTyuii YroplwmHuy,
cTatTAa 53 KoHcTuTyLii Bonrapii) M noBHy 3aranbHy cepeaHto (ctatra 53 KoH-
CTUTYLT YKpaiHK) TOLLO.

Yci nepeniyeHi 060B’A3KM CTOCYHOTbCA BCiX OCiH, WO nepebyBatoTb Ha
TepuUTopii AeprKasn, i Anlie 0608 A30K 3aXMCTY BITYM3HM NOLIMPIOETHCA HA
BNACHWUX rpoMaaaH. Y KoHCTUTYLIT YKpaiHW MOro 3aKpinaeHo B TakuMi crno-
ci6: «3axmcT BiT4M3HM, HE3aNEKHOCTI Ta TepuTopianbHOI LinicHOCTI YKpai-
HW, WaHyBaHHA il AeprKaBHMX CUMBO/IB € 060B'A3KOM rpomaaH YKpaiHu.
lpomagaHu YkpaiHu BifbyBatoTb BiMCbKOBY CAy:KOy BiANOBiAHO 4O 3aKo-
Hy» (cTaTTa 65).

Y 3apybirKHMX KpaiHax [0 KOHCTUTYLiIMHMX 0D0B’A3KIB TAKOX MOMKYTb
HanexaTn: 06oB'A30K BpaTh yyacTb y BMbopax (ABCTpis, benbris, ITanis,
TypeudnHa, Ypyreai). Y gesakux KpaiHax 3akpinaieHo ob6oB’a30K npaLtosa-
1 (ExkBagop, Icnanis, TypedyunHa, AnoHis), 3ae6inbworo Taknin 0608’A30K
XapaKTepHUIN Ana couianicTMYHMX KpaiH (KuTait, Kyba). A B Ypyrsai B KOH-
CTUTYLji BM3Ha4YeHO 060B’A30K MiK/AyBaTUCSA MPO CBOE 340P0B’A N CBOE-
YacHO 3BepTaTUCA NO MeaMYHy gonomory (ctatta 44 KoHcTuTyuii). Y cTaT-
Ti 36 KoHcTuTyUiT Boarapii 3a3HavyeHo, WO «BUBYEHHA AEPXaBHOI MOBU €
060B’A3KOM BONTAPCLKUX TPOMAAAHY.

KoHCcTUTyLiT dikcytoTb 000B’A3KM He TiNbKK iHAMBIAA, @ M aepxKasu. [o
TOrO X aKUEHTYIOTb Y BiAHOCUHAX IHAMBIAA 3 AEP!KABOK Ha NpaBax 0cobu
M 060B’A3Kax AeprkaBu. 30Kpema, y BaraTbox HOBITHIX KOHCTUTYLiAX 3a-
be3neyeHHsA nNpas i cBOOOA MOANHM B PI3HMX GOPMY/THOBAHHAX BU3HAYEHO
000B’A3KOM AepKaBu (HanpuKknag, ctaTts 3 KoHCTUTYLT YKpaiHK).

Y npauax AeAKMxX HayKOBLIB MOXHa HaTpPanuUTW Ha MO3WLito, WO Ooc-
HOBHI NpaBa 3a/exaTb BiJ, BUKOHAHHA OCHOBHMX 0D0B’A3KIB: «BUKOHAHHSA
060B’A3KY € OAHIEI0 3 BaXKAMBUX NepeayMoB peanisauii npas i ceoboay”.
OAHaK Taka No3nLIA BMOAETbCA AOBOAI CYMHIBHOI: HEBMKOHAHHA KOHCTU-
TyUiMHOTO 060B’A3KY He N036aBAAE MOAMHY KOHCTUTYLLIMHUX NpaB i 3MOrK
KOpMCTYBaTUCA HUMUM. HanpuKknaza, HeBUKOHaHHA 0608’A3Ky 3406yTH NoB-
Hy 3arajbHy CepeaHt0 OCBITY, YHACAIAOK YOro NOAMHA MOXKE BUABUTMUCA
HEerpamoTHOO, He MOe DyTK niacTaBoto A1A no3basneHHs i peanizauii
aKTMBHOrO BMbBoOpYoro npaga.

CpaBHWUTENbHOE KOHCTUTYUMOHHOEe npaBo / nog pea. A. U. Koenepa, B. E. YnpkuHa, 0. A. tOamHa.
Mocksa: MaHyckpunt, 1996. C. 252.
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3.6.2.6. MapaHTii KOHCTUTYLINHOrO CTaTycy 0cobu

llle oagHMM enemMeHTOM KOHCTUTYLIMHOro ctaTycy ocobu € rapaHTii ii
npa.. [apaHTii NepeTBOpPIOOTb NPaBa, BM3HAYEHI KOHCTUTYLIEKD M 3aKOHa-
MW, Y NPaBOBY AINCHICTb. IHOAI rOBOPATb NPO rapaHTii He Anwe npaBs, a i
000B’A3KIB, IO € He 30BCIM KOpeKTHUM. TMo-neplue, cyb’eKTMBHI NpaBa ra-
paHTyloThb (3abe3neuytoTb), TOAi AK 0O0B’A3KM BUKOHYIOTb. Mo-Apyre, BU-
KOHaHHA 060B’A3KiB, camo coboto, € rapaHTieElD NpaB iHWMX ocib. MapaHTii
npaB 0cobu — Ue, AK yXKe 3a3HaYanu B nigpo3aini 3.6.2.5, cuctema npmH-
umnis, HOpPM, 3acobiB maTepiabHO-NPABOBOrO M NPOLLECYabHOTO 3MICTY,
AKI NPU3HAYeHi oA peanisauii Ta 3axXMCTy 3aKPINAeHUX Y KOHCTUTYLIT Ta
3aKOHOaBCTBI NpaB ocobu. BoHM Mano YnMm Biapi3HAIOTbLCA Bif, rapaHTin
3abe3neyeHHa 1 3aX1CTy NPaB NOAMHU, WO BMKNALEHO B Ha3BaHOMY Mis-
po34ini, TOMy NOBTOPOBATM He Byaemo.
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3.7. KOHCTHTYUiHHO-TIPAaBOBHH
iHCTHTYT rpoMagaHCTBaA

3.7.1. MoHATTA I CYTHICTb FPOMAAAHCTBA

Ha npasoBuiA cTaTyc 0cobu 3HAYHOK MIpPOtO BM/IMBAE FPOMALAHCTBO,
a[sKe Bif, TOTO, YN € BOHA FPOMaAAHWMHOM, 3a71eX1Tb HAABHICTb Y Hei Biano-
BiAHMX NpaB i 060B’A3KIB. [POMAAAHCTBO € OKPEMUM IHCTUTYTOM KOHCTU-
TYLiMHOro npaBa. Ha KOHCTUTYLIMHOMY PiBHI BU3Ha4YatoTb OCHOBOMO/OXHI
NPUMHLMNW TPOMAZAHCTBA, 30KPEMA: HEMOXKIMBICTL N036aBAEHHA rPOMa-
[OAHCTBA, BU3HAHHA €AMHOIO rPOMaAHCTBA TOWLO, @ NOAAbLIY PerlaMeH-
TaLito NMTaHb, NOB'A3aHMX 3 TPOMAAAHCTBOM, 3/iCHIOOTb B IHWMX HOPMa-
TUBHMX aKTax. B YKpaiHi, 30kpema, Ajie 3akoH YkpaiHu «[1po rpomagaHCTBO»
Bia 18. 01. 2001 poKy, y ®PpaHuji — KoAeKC 3aKOHIB NpPO rPOMaasHCTBO
®paHuii (1945), a B benbrii, /ltokcembypsi, IcnaHii Ta B AeAKMX iHWKX Kpai-
HaX OKPeMi MMTaHHA FPOMAAHCTBA PErTaMEHTYE LMBINIbHUI KOAEKC.

Pana €sponu 6 nnctonaaa 1997 poky yxBaaunaa EBponencbKy KOHBEH-
Lit0 PO rPOMAAAHCTBO, B AKIN BU3HA4YEeHO €BPOMENCHKI CTaHA4APTW LWOAO0
peryatoBaHHA iHCTUTYTY rPOMaAAHCTBA, AKi BPaxoByBaaW Mij 4ac NiaAroTos-
KM YMHHOTO YKPaiHCbKOro 3aKOHOAABCTBA, MOMPU Te, WO cama paTudikaLis
3a3HavyeHoi KoHBeHLUii Biabynack i3 3acTepekeHHAMM 3HaYHO ni3Hile —
20 BepecHsa 2006 poky.

Cratra 1 3aKkoHy YKpaiHu «[1po rpoMagAaHCTBO» MICTUTb BU3HAYeHHA
rpoMagAHcTBa: «MPomadaHcmeo — npaBoOBMI 3B'S30K MiX ¢i3nyHOM
0cob0t0 i YKpaiHot, WO 3HAaXOAWUTb CBill BUAB Yy iX B3aEMHMX MpaBax Ta
060B’s3Kax». CxoxKe BM3HAYEHHS MICTUTb CTaTTA 2 EBPONENCbKOI KOHBEH-
LT Npo rpoMaAsHCTBO: FTPOMAZAAHCTBO O3HAYa€ NPaABOBMIA 3B'A30K MiXK OCO-
6010 Ta AeprkaBoto He3 3a3HaYeHHA eTHIYHOro NOXoAKeHHA ocobu. OTxe,
rPOMaJAHCTBO — Lie NPaBOBMUI CTaH, AKWI BUABNAETHCA, 3 OAHOrO HOKY,
y 0ro 3araibHOMy NPaBoOBOMY HOPMYBaHHI, @ 3 iHWOro — B iHAWBIAYya b-
HOMY tOPUAMYHOMY OPOPMIEHHI (MacnopT rpoMaasaHMHa) Ta € CTa MM —
TPWBAE BiA, HAPOAKEHHA N0 CMEPTi rPOMaAHMHA Ta MA€E 3arasbHWI No-
PALOK MPUNNHEHHA.

3ara/iom, iHCTUTYT rPOMaAsHCTBA MA€E NOABINHY NPUPOAY: No-neplLuie, €
IHCTUTYTOM HaLLiOHA/IbHOTO — KOHCTUTYLIMHOrO Npasa, No-Apyre — MirKHa-
poaHoro. Tomy Ha HaljiOHa/IbHOMY PiBHI pernameHTyoTb NOPAAOK HabyTTA
i NPUNNUHEeHHA TPOMAZAHCTBA, BM3HAYatloTb AeprKaBHi opraHu, aki bepyTb
y4acTb Y PO3B’s3aHHI NMMTaHb rPOMAZAHCTBA, @ TAKOXK IXHi MOBHOBAXEHHS,
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a 06’eKTOM MiKHAaPOAHO-MPABOBOro PeryatoBaHHA € Nepeaycim npaga ocib
6e3 rpomaaaHCTBa, CNocobu 11 3acobm YHUKHEHHSA BUNaAKiB 6e3rpomaasnH-
CTBa, pO3B’A3aHHA Npobiem, NoB’ A3aHMX 3 NOABIMHMM FPOMALAHCTBOM, a
TaKOX YCYHEHHA BiAMNOBIAHMX KONIi3ii 3aKOHIB.

MiXXHapo4HO-NPaBOBUIA IHCTUTYT TPOMALAHCTBA PEryNOTb CyKyn-
HicTto KoHBeHUn: KoHBeHLia OOH npo cTaTyc anaTpuais Bia 28 BepecHA
1954 poky (patndikosaHa YkpaiHoto 2013 poky); KoHseHujis OOH npo cko-
poyeHHa besrpomaasHcTea Big, 30 cepnHAa 1961 poky (paTtudikoBaHa Ykpa-
iHoto 2013 poky); KoHeeHuia OOH npo rpoMaZfaHCTBO OAPYHKEHOI KiHKM
BiA, 29 ciuHa 1957 poky (patndikoBaHa YPCP 1958 poky); KoHeeHuis OOH
npo npasa AnTMHM Bia 20 nuctonaaa 1989 poky (paTndikoBaHa YKpaiHo
1991 poky); KoHBeHLia Paan EBponu Npo CKOPOYEHHA BUNAAKIB BaraTo-
rPOMaAHCTBA Ta NPO BilACbKOBY MOBMHHICTb Y BUNaZKax 6araTorpoMaanH-
cTBa Bia 6 TpaBHA 1963 poky (He paTudikoBaHa YKpaiHO0); yKe 3ragaHa
€BponeicbKka KOHBEHLA NMPO rPOMaZAHCTBO, yxBasieHa Pagoto €sponu
6 nuctonaga 1997 poky (patudikoBaHa YkpaiHoto 2006 poky i3 3acTe-
PEXKEHHAMM) TOLLO.

Y 3aKOHOAA@BCTBI 3apybiKHUX KpaiH i MiKHAPOAHWUX AOroBOpPax BMKO-
PUCTOBYIOTb ZIBa TEPMIiHWU: Citizenship — rpomagsHCTBO 1 nationality —
HayioHanbHicmb. OCTaHHI YacTo BXKMBAOTb AK CMHOHIM TepMiHa «rpo-
MadsHCTBO» (Hanmpuknad, y cTaTTi 1 MeHeBcbKoi KoHBeHLIi «[1po cTaTyc
HixkeHUiB» (1951) abo B 3aKOHi Npo rpoMaasHCTBO BennkobpuTtanii (the
British Nationality Act (1981)). BoaHouyac B YKpaiHi, AK i B 6inbLIOCTi KpaiH
LeHTpanbHoi i CxigHOT EBpONKM, TEPMIHOM «HALLIOHANbHICTbY 3a3BMYal No-
3HaYyatoTb €THIYHE NOXOAMKEHHS KOHKPETHOT 0cob K.

LLle oAHMM BAM3bKMM TEPMIHOM, WO BUKOPUCTOBYIOTb A1 NO3HAYEHHA
BIAHOCWMH rpomagsHCcTBa € Ni@0aHCMeo. TpaaMLIMHO MOro NPOAOBIKYIOThL
3aCTOCOBYBATM B KpaiHax 3 MOHapXiyHMMM dopmamMm NpaBaiHHA. PaHiwe
3a3Ha4deHa KaTeropis no3Havana 0CobUCTy HaANEKHICTb 0COOU MOHAPXOBI,
Yy MeXax BONOJiHb AKOro BOHA HAapOAMAAcA, Ta 3acBiAdyBana 3a/exKHWN
HepiBHWI 3MiCT BiAHOCUH. HMHI 3MicT KaTeropii niagaHcTBa, OKpiM AeAKMX
KpaiHax, He BiAPI3HAETLCA Bif, KaTeropii rpomMagAaHCTBa.

IcTopis BiAHOCUH rPOMaZAHCTBA CATAE AABHIX YaciB i Mos’s3aHa 3 Npu-
BifleMOBaHMM MPABOBMM CTaTyCOM BIi/IbHUX MKUTENIB rPeLbKoro nosica.
uteni rpeubKMx NOAICIB NPOXOANAN CReLianbHY NiArOTOBKY, Y pe3yabraTi
AKOT GOpMyBaBCA BiAMNOBIAANbHUI TPOMAAAHNH 3 aKTUBHO TPOMAZCHKOO
nosuuieto. OQHMM 3 NEPLINX, XTO BU3HAUYMB 3MICT rpomaanHcTBa byB AaB-
HbOrpeLbKNIM MUCANTENb APICTOTENb, Y PO3YMIHHI AKOro rpoMaasHu — Ue
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YON0BIKM, AKI MatoTb NpPaBo 1 060B’A30K HPaTK y4acTb Y 34iMCHEHHI 3aKO-
HOAABYOI Ta CYA0BOI BNaAM. Tak, rPOMaZAAHCTBO O3HA4YaN0 BONOAIHHA NOi-
TUYHMMUM NPaBaMu JinLle NEeBHOI FPYMNK KUTENIB Y MeXKax Noica — BiNbHUX
rpomagsaH 40a0BiYOi CTaTi'.

[MOHATTA «rpOMaJAHCTBO» HaZani po3smBany 8 CtapoaaBHboOMy Pumi,
e nnwe 3a rpomasaHaMuy BU3HaBaBCA BeCb obcar npas. Y nepiog Pecny-
6MiKM PUMCBKMM FPOMagAHMHOM aBTOMATMYHO CTaBasa AMTUHA HYONOBIYOT
CTaTi, HAPOZKEHA B 3aKOHHOMY LUNOGI PUMCBKOTO rpoMagaHMHA. Y nepios,
imnepii HafaHHA PUMCbKOTO rPOMaAAHCTBA CTaN0 3a/1eXaTu Big, BOI Npa-
BUTENA, NOro MoXHa byno npuabaTu, ane ake 6yno AOCTyNHe TiNbKK 06-
MeXeHOMy Koy eniTn. 212 poky pMMCbKMI imnepatop Kapakana Haaas
PUMCbKE rPOMaLAHCTBO BCbOMY BiZIbHOMY HaCeNeHHIo imnepil.

CepeHbOBIYYA CTa/NI0 HACTYMHOK BIXOK B ICTOPIi PO3BUTKY IHCTUTY-
Ty rpomMagaHcTBa. Y nepin deoaaniamy HaceneHHio HaZaBaan PisHi CBo-
6oau, npasa M 060B’A3KM 3aNEXKHO Bifl IXHbOrO COLLiaIbHOrO CcTaTycy, ane
6e3 HaZlaHHA NONITUYHMX NPUBINEIB, AKI NOKNaAaNM nulle Ha Kopona abo
[YXOBHMX Ta CBITCbKMX KHA3IB. Came B Liei nepios, BUHWKAE KaTeropia nia-
[AHCTBa, AKa ToAi nepeabayana, Wo MiX NigaaHUM i MOHAapPXOM BCTaHOB-
NIOBaIN NPMBATHOMNPABOBI BiAHOCKHM, a NiaAaHnn NepebyBaB B EKOHOMIY-
HO-0COBUCTICHIM 3aNeXKHOCTI BiA, MOHapXa.

laeto IHCTUTYTY TPOMAZAHCTBA B MOr0 HUHILLHBOMY PO3YyMiHHI chopmy-
ntoBaB MaH-*Kak Pycco, BoHa TicHO NoB’A3aHa 3 MOro KOHLEMLE Cycnifib-
HOro Aorosopy. BiH cTBepaXKyBaB, WO rPOMaAAHUH — Le Y/IeH MONITUY-
HOI CNiNbHOTK, YTBOPEHOI Ha NiACTaBi NiANMCAHHA CYCMiIbHOrO AOrOBOPY.
Pazom ycix 4neHiB Takol CNiZIBHOTK BU3HAYa M AK HAPOL, OKPEMO KOXKHO-
ro — AK rpomagaHmH. Came Hapos, BBaXKa/M M BBAXKatoTb HOCIEM BAAAM,
ane 3a KOXHUM rpOMaJAHMHOM BM3HABaAM i YaCTUHY, KOTPY BiH 3rigHO 3
CyCniNbHMM AOrOBOPOM HIOWUTO BiAYy»KyBaB NOAITUYHIN CNiIbHOTI. PiBHICTb
«BINBHMX TPOMAAAH» K YY4aCHMKIB CYCMiIbHOrO A0roBOpY, iXHIO cBObGOAY M1
aBTOHOMIlO NPOTMUCTABAAAM MiANErNOCTi, WO XapaKkTepuayBana abCcoMOTHY
MOHapXito M BIiAHOCUHW NigAaHCTBA.

B €sponelicbkomy Cotosi € e M 2pomadaHcmeo Eeponelicbkozo Co-
to3y. pomagsaHnHom EC € KOoXHa ocoba, AKa Ma€e rPOMaAAHCTBO AeprKa-
BM-4neHa. [pomagaHcTBo EC AONOBHIOE HaLLOHA/IbHE, ane He NiAMIHIOE
Moro, Npo Wo naetbea B cTaTTi 9 Jorosopy npo €sponeicbknin Coto3s. Mo-
HATTSA KEBPOMENCHbKE FPOMAAHCTBO» BUHUKAO 1992 POKY 3 yXBaseHHAM

ApictoTens. Monitnka / nep. 3 gasHoorpew,. O. Kucatok. C. 604. KH. 6. URL: http://filosof.historic.ru/
books/item/-f00/s00/20000353/st007.shtml (gata 38epHeHHs: 24.04.2021).
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MaacTpMUXTCbKOro A0roBopY, AKMIM BU3HAYMB Npasa it 060B’A3KM rpomasaH
€C. Take rpOMaZAHCTBO He BBaKatoTb NOABIMHMM, BOHO € 0COBAMBUM Npa-
BOBMM CTAaHOM, WO NMOPOAKYE AOAATKOBI Npasa: Hagae ceoboay nepecy-
BaHHA 1 NPOXMBAHHA Ha TepuTopil Byab-aKoi AepKasu-yneHa €C; PiBHiI
npasa Ha puHKy pobouoi cunun EC; BubopyYe NpaBo B EBpONapaamMeHT; npa-
BO HpaTh yyacTb y MicLeBumx Bubopax y KpaiHi-uneHi EC, rpomaasHUHOM
AKOT ocoba He €, ane B AKiN NOCTIMHO NPOXKMBAE; NPABO Ha AMMNAOMATNY-
HWI | KOHCYNbCbKMIA 3aXMCT 3 BOKY opraHiB byab-akoi aepasn EC B TpeTIl
KpaiHi, Ae HeMaE NpeacTaBHMUTBA PigHOI KpaiHM rpoMmagaHnHa €C; npaso
Ha NOAAHHA CKaprn eBPONencbKoOMy OMBYACMEHOBI TOLLO.

Y nesakux penepaTMBHUX AepKaBax AOMNYCKatTb iCHYBAHHA rpOMaaAH-
cTBa cyb’ekTiB denepallii, TO6TO 8ePMUKANLHO20 rPOMAZAHCTBA, OAHAK
BOHO HE MAa€E CaMOCTIMHOIO 3HaYeHHA Ta € noxiaHuMm Big denepanbHo-
ro rpOMagAHCTBa.

3.7.2. TMpuHUMNX rPOMAAAHCTBA

[HCTUTYTY rPOMAZAHCTBA NPUTAMaHHI CBOI MPUHLMMN — OCHOBOMONOXK-
Hi igel M BUMOrKY, AKi BM3HA4YaloTb 3acagm LUboro iHCTUTYTY. Ui npuHumnm
byno chopmynboBaHO B CTaTTi 4 EBPONENCbKOI KOHBEHLT MPO rpoMaaaH-
CTBO, AKi € 000B’A3KOBUMMK AN1A KOXHOI Aeprasu-ydacHuUi. [lo HMX, 30-
Kpema, Hanexarb:
* KOXHa ocoba Mae NpaBo Ha rPOMA/IAHCTBO;
e He3rpomagnaHCTBa CAif yHMKATH;
* KOAHa ocoba He moxe OyTM HesnigctaBHO nos3basnieHa rpoma-
OAHCTBA;
® Hi yKnageHHa waoby, Hi po3ipBaHHA WAOOY MiK rpoMagaHMHOM
[eprKaBM-y4acHMLI Ta 0cobOLo, AKa Ma€ rPOMaAsHCTBO iHWOI aep-
YaBW, Hi 3MiHa rPOMAZAHCTBA OAHMM i3 NOAPYMKMKA NiA Yac nepe-
6yBaHHA B WANOOI He BMNAMBAOTb aBTOMATUYHO Ha MPOMAAAHCTBO
OPYroro 3 NOAPYKMKA.

B YKpaiHi Ha3BaHi NpuHUMAM BTiNEHO B 3aKOHi «[1po rpomaaAHCTBO
YKkpaiHm», ane ixHin nepenik € po3WMPEHNM, WO BiAOMBAE HaALiOHAbHI
0COBAMBOCTI LbOro iHCTUTYTY. [MepWwnin NPUHUMN, AKUA 3aKPINIEHO B CTaT-
Ti 2 UbOro 3aKoHy Le:

1. TMpuHUMN EQUHO20 rTPOMALAHCTBA, AKMI € OCHOBHUM KOHCTUTYLLIMHUM

NPUHLMMNOM i 3aeKNapoBaHniny cTaTTi 4 KoHcTuTyuii Ykpainu. MpuH-
UMM EAMHONO rPOMaAsHCTBA MAE [1Ba aCMEKTWN: BHYTPILLIHIN Ta 30BHiLU-
Hi. BHYTPILWHIM acneKT yHeMOXAMBAIOE iCHYBaHHA rPOMaAsHCTBA
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aZIMiHICTPaTUBHO-TEPUTOPIANBHUX OAMHUL YKpaiTHW. Y denepaTuBHMX
[eprKaBax, AK MLLI0CA nonepesy, 4OMYCKaloTb HAABHICTb IPOMaAAHCTBA
cyb’ekTiB denepallii, WO Ma€e CyToO BHYTPILWHbOAEPKABHE 3HAUYEHHS.
30BHILWHIl aCNeKT EAMHOIO FPOMaAAHCTBA — Lie HEBWU3HAHHA NPaBOBUX
HACNIAKIB MHOXMHHOIMO rpoMagAHCcTBa. [Mpuyomy nosmuia yKPaiHCbKOro
3aKOHO4ABCTBA 3BOAMTLCA Came He A0 3ab0POHM NOABIMHOIO rpoOMaAAH-
CTBa, AK Lie YaCTO TPaKTYytOTb y NliTepaTypi, a 1O HEBU3HAHHA.

MHoMUHHE TPOMaAsHCTBO, abo BGimampu3m € [0BONI NOWWMPEHMM
AsuLLeM, B YKpaiHi 3okpema. Bnamsatn Ha daktn BinaTpmamy YKpaiHa 3
PI3HMX MPUYMH MalKe HE MOXKe, TOMY CyTb NPUHLMMY EAMHOIO rPOMaAH-
CTBa 3BOAUTLCA CamMe A0 HEBU3HAHHA NPasosuX HACMIOKI8 MHOXWMHHOIO
rpomagaHcTa. Ller npuHUMN yKpaiHCbKOro 3aKOHOAaBCTBA HE € CNiIbHUM
€BPONENCbKMM abo MiKHApPOAHWMM CTaHAAPTOM. MHOMMWHHE rpomaasH-
CTBO [03BONIEHO B HaraTbox €BpONencbknx KpaiHax: Lsenuapii, Mongo-
Bi, IcnaHii, Jlntsi, NlaTsii, benbrii, PiHnaHaji, Kinpi, Mpeuii, ManbTi, LLBedu;i,
Benukin bputaHii i iHWwmx KpaiHax csiTy: CLUA, AcTpanii, Hosilt 3enaHaii
Touwo. OaHaK Yyepes HU3KY Npobnem, WO CMPUYMHIOE ABMLLE BINaTPU3MY,
[eprKaBM HaMaratoTbCcAa MiHIMI3yBaTW MOro BUMNaAKM, a cammnx binaTpuais
0OMEXNTM B A0CTYNi A0 AepPKaBHUX Nocaf. TakKMmM YMHOM, B KpaiHax, Ae
[03BONEHMI BINaTpU3M, BNACHI TPOMaAAHU, AKI MatoTb LWEe 1M NacnopT iHO-
3eMHOI 1epKaBu, BUKIOYAIOTLCA 3 KoMa OCib, WO MOXYTb NpeTeHayBaTu
Ha K/JOYOBI AeprKaBHI NOcaau.

2. 3anobiraHHA BUHWMKHEHHSA BUNaZKiB bearpomaasaHcTsa. Ller npuHumn
03Havyae HeoMYCTUMICTb CTaHy He3rpoMaZIAHCTBA, WO A0CATaoTh 33
[0MOMOrO0 3aKOHOA4ABYMX M OpraHi3aLiMH1X 3ax04iB, NOB A3aHNX
3a3BMYait i3 NpoLeaypoto HabyTTa Ta BUXOAY 3 rpoMaZAHCTBa. Ha-
NPUKNaZ, BUXiA 3 rpOMagaHCTBa YKpPaiHM MOXAMBUBIA NMLLE, AKLWO
ocoba Habyna rpomaZAaHCTBa iHLWOI AepKaBu abo OTPMMaNa JOKYMEHT,
BU/AHWI YNOBHOBAXKEHUMM OPraHaMM iHLIOT AeprKasK, NpPo Te, Wo
rpomaaaHuH YKkpainu Habyae ii rpomaaaHcTea. AGo, Hanpuknaa, niayac
NPUNHATTA 40 rpOMaasHCTBa YkpaiHu 3 ocobun bepyTb 30608’A3aHHA
NPUNUHUTU IHO3EMHE TPOMAZAHCTBO, , @ CaMoro GakTy NPUNMHEHHA
BIZAHOCMH rPOMaAHCTBA HE BMMAratoTb. A BXKe NPOTArOM ABOX POKIB
nicna HabyTTA YKPaiHCbKOro rpomMaasHCcTBa, 0coba Haa€e AOKYMEH-
Ta/ibHe NIATBEPAXKEHHA BUXOAY 3 nonepeaHbOro rpomMaAaHCTBa.
Ocib 6e3 rpomagaHcTBa iMeHY0TsL anampuoamu. be3rpomaasHCcTBO
BBAXKatOTb HErATUBHUM ABULLEM, AKE HAMAratoTbCA NOA01aTH, 30Kpe-
Ma 33 AOMOMOTOI MiXKHAPOAHMX 3ac0biB: BiAMNOBIAHMX KOHBEHLN,
rOJIOBHOO cepes AKnx € patudikoBaHa YkpaiHoto KoHseHLis OOH npo
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cKopoueHHs besrpomaaaHcTea (1961).

HeMonuMBIiCTb N036aBNEHHA TPOMAAAHCTBA. AK i NPUHLMN EANHOMO
rPOMaLAHCTBA, BiH € OCHOBOMONIOXHUM ANA BITYM3HAHOINO 3aKOHO-
[ABCTBA KOHCTUTYLLIMHMM NPUHLMMNOM, L0 BiaobparkeHo B cTaTTi 25
KoHcTuTyuii YkpaiHn. Agyxe npaBo Ha rpOMaAAHCTBO HaNeXUTb A0
OCHOBOMONOXKHMX MPaB NOANHW, TAPAHTOBAHMX MiXXHAPOLHUMM aKTa-
Mu (cTaTTs 15 3aranbHoi Aeknapadii npas oAMHN) 1 AepKaBa HEMAE
npasa Moro nosbasnatn. OgHOYaCHO NO36aBNEHHA rPOMAAAHCTBA
He Cnifg, NayTaTy 3 BTPATOK rPOMAZAHCTBA, LLO A0MYCKAtoTb 3riAHO 3i
cTatTeto 19 3akoHy «I1po rpoMagAaHCTBO YKpaiHM», NPO WO KTUMETbCA
nani. Mig HemoKAMBICTIO N036aBNEHHA IPOMAaAAHCTBA MatoTb Ha yBa3i
3ab0pOoHY, No-nepue, 6e3niacTaBHOro No3basneHHA rPOMaAAHCTBA,
no-apyre, No3a Bosetd0 0cobu, NO-TPeTe, AKLIO B pe3yabTaTi ocoba
CTa€ anaTpuaom. Ha BiAMiHy BiZ Cy4acHMX MiXKHAapPOAHMX CTAHAAPTIB,
no3baBneHHA rpomaaaHcTBa Bys10 NOWMPEHOO CaHKLiED B PaasH-
cbkomy Coto3i 1 riTnepiBCbKin HiMeuYumHi, Lo BUKOPUCTOBYBAIM ANA
PO3MpaBK 3 ONO3nLLIOHEPaMK Ta 0COBaMM, BUSHAHUMU BUHHUMMK B
OeprKaBHil 3pagi.

B13HaHHA NpaBa rpomagAaHMHa Ha 3MiHY rpomagaHcTea. CyTHICTb
NPUHLMMY NONATAE Came B 3MO3i 3MIHIOBAaTX FPOMAAAHCTBO, @ He Y
BMXOAi 3 rpOMaaAHCTBa 6e3 HabyTTA rPOMaAAHCTBA IHWOI AepKasH,
AK e 6yno 3akpinaeHo B nonepeaHii peaakuii 3akoHy. IHaKwe 6
Le CNPUYMHUAO0 YNMAN0 BUNAAKIB Be3rpoMaaaHCTBa M Cynepedunno
nonepeaHim NpUHLMUNAM.

MeMOKANBICTb aBTOMATUUYHOTO HAByTTA 1 NPUNMHEHHA FPOMaAAH-
CTBa. Llel npuMHUMN CTOCYETLCA WOOHMX BiAHOCKH i HEOMYCTUMOCTI
IXHbOrO BM/IMBY Ha CTaH rPOMagAHCTBA. Hi yKnaaaHHA, Hi po3ipBaHHA
watoby 3 iHo3emuem (iHO3eMKOL0), Hi 3MiHa rPOMaAAHCTBA OHWUM i3
NOAPYHKA B Nepioa Wwtoby He Beae A0 aBTOMATUYHOI 3MiHW rpomMa-
[OAHCTBA APYroro Noapy»KKaA. IpomaaaHcTea HabyBatoTb y NOPALKY
HaTypanisauii, a dbakT nepebyBaHHA B WAOOI AMlIe Aae NiacTaBK
3p06UTU Lie 3a CNPOLLEHO NPOoLLEeaypoto.

PiBHICTb Nepe, 3aKOHOM rPOMaAAH, HE3ANEXKHO BiA NiACTaB, NOPAAKY
M yacy HabyTTa HUMK rpoMaasHCTBa YKpaiHu. B YKkpaiHi, Ak i B 6aratbox
KpaiHax, cnocib HabyTTa rpoMagsHCTBA He BMN/AMBAE Ha obcAr nNpas
rpoMagAH — yCi rpoMaAaHM € PiIBHUMM B NpaBax. HaToOMiCTb y AeAKMX
KpaiHax cnocib HabyTTAa rpomaZAHCTBA MOXKe BNIMBATA Ha NOMITUYHI
npasa, 30kpema B CLLA, KasaxcTaHi, JINTBI HaTypanisoBaHi rpoMaaaHm
He MOXKYTb ByTK 0bpaHMMK Npe3snaeHTamK, a B Hikaparya, Mepy #



®ininniHax Nve rpomaaHn 3a HAPOAKEHHAM MatoTb NPaBo ByTu
06paHMMM A0 HaLLOHAbHOTO 3aKOHOAABYOrO OpraHy

7. 36eperkeHHs rpomaaaHcTBa YKpaiHW HesanexHo Bif, micua npo-
KMBAHHA rpomaaaHMHa YkpaiHu. el npuHUmMn 03Havae, Wo BUi3a,
rPOMaAHWHA 33 MeXi TepuTopii AeprKaBu Ta NOCTIMHE NPOXMBAHHA
B iHLWIM KpaiHi He CMPUYMHIOE BTPATY HUM rPOMaAAHCTBA YKpaiHu.

3.7.3. Cnocobu HabyTTa rpOMagAHCTBA

BnoKkpemntotoTb IBa OCHOBHMX CNoCcobU HabyTTA rpOMaaAHCTBa:

1. diniauis — HabyTTA rPOMaAAHCTBA Bif, HAPOAMKEHHS;

2. HaTypanisauis — HabyTTa rpomMaasHCTBa Yepes NPUNHATTA A0 HbO-
ro, TobTo Haf@aHHA rPOMaZIAHCTBA IHO3EMLIIO Ha MOro NPoxaHHA,
O NoB’A3aHOo 34e06i/blWOoro 3 nepeizgom ocobu B iHLLY KpaiHy Ans
NOCTIMHOrO NPOXKMBaAHHA.

@iniayia (dp. filiation Bin nat. filius — cuH) — HabyTTA rPOMaAHCTBA

33 HAPOAKEHHAM BiZOyBaETbCA ABOMA CNOCODAMMU:

1. 3a NnpuHUMNOM «MNpaBa KpPoBi» (jus sanguinis) — auTuHa Habysae
rpoMasHCTBa DATbKIB HE3aNeXKHO Bif, MiCUs HaPOAXKEHHA, ane 3a
YMOBMU, AKLWO 6aTbKM (200 OAMH 3 BaTbKiB) MaloTb rPOMAASHCTBO
Liei geprkasu. e npuHumn nowmpeHnin y 6inblwocTi KpaiH €sponu,
A3ii, AbpuKu;

2. 3a NPUHUMNOM «npasa rpyHTy» (jus soli) — autuHa Habysae rpoma-
OAHCTBO ZlepKaBK, Ha TEPUTOPIT AKOT BOHA HAapOAMAaACA, HE3a/1EXKHO Bif,
rpomagsaHcTea baTbkis (CLUA, KaHaaa, bpasunia, MaHama, bapbaaoc).

Y 3aKOHOAABCTBI YKpaiHM 1 AeAKUX iHWNX AepKaB Ha3BaHi TEPMIHM He
BXXMBAKOTb, HATOMICTb BMOKPEMAOKOTL HAabyTTA rpOMaaAHCTBA 3a Hapoa-
KEHHAM, 332 TepUTOPiaZlbHUM MOXOAMKEHHAM, YHACNiAOK MPUAHATTA A0
rPOMaAHCTBaA TOLLO.

[CTOPUYHO MEePLIMM BUHUK MNPUHLMM «NpaBa KPOBI», AKMIN BUKOPUCTO-
BYBa/AM ANA BM3HAYEHHA CTATYyCy BiNbHMX KuTenis we 8 CtapoaasHix peuji
Ta Pumi. 3a vaciB deoganiamy amiHUAMUCA NiAxoaM A0 PO3YMIHHA rpoma-
OAHCTBA — 0CODby, HAapOAKEHY B MeXKax 3eMeNlbHUX BOMOAHb CYyBEPEH],
BBaKa/M MOro NigfaHWM, i sKa NOBMHHA BYTU oMYy 0COBMCTO BipHOO —
BiATaK BMHMKNO «MNpaBo rpyHTy». CBOEK Yeproto, «npaBo KPOBi» 3HOBY
Habyn0 BM3HAHHA Nia Yac BennKkoi dpaHLy3bKoi peBotoL|i BHACAiA0K No-
LWIMpPEHHA inei BinbHOro rpomaasaHcTea. Came B Len nepioa, i 3apoaKyeTbCA
rPOMaZIAHCTBO B TEMEPiLIHbOMY MOro PO3yMiHHI.
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Ha cyyacHomy eTani B 6inbWIOCTI KpaiH rPOMaZAHCTBO HadatoTb 3a
3MILLAHUM MPUHUMNOM: NMPUHLMNM «MpaBa KPOBi» 1 «npasBa FPYHTY» Mo-
€AHYIOTb. [1Oo TOro » B OCHOBI TaKOro CNOMYYEeHHA OAMH MPUHLMM LOMI-
HaHTHWMI — HalyacTiwe e «MNpaBo KPOBi», a HabyTTa rpomaiAHCTBa 3a
«MNPaBOM TFPYHTY» Ma€ CynyTHit BUraA. Hanpuknaa, y 3akoHi YKpaiHu
«[Mpo rpomagaHcTBo» Big 18 ciyHA 2001 poKy NOCNIA0BHO AOTPUMYIOTLCA
NPUHLUMNY «NpaBa KPOoBi», ane AiT1 anaTtpuais i AiTh, 6aTbKM AKMX HEBIAOMI
(3Hanam), HabyBatoTb rPOMaAAHCTBA YKPAiHM 3 OTNAAY HA HAPOAMKEHHA Ha
il TepuTOpIi, TOBTO 33 «NPABOM FPYHTYY.

3 iHworo 60Ky, y BennkobputaHrii, CLUA 1 6inbluocTi KpaiH /TaTUHCbKOI
AMEpPUKM OCHOBHUM € HabyTTA rpOMaAAHCTBA 33 MPUHLMMNOM «MNpaBa rpyH-
Ty», SKMIA [10 TOrO K MA€E CBOi 0COBAMBOCTI B LUMX KpaiHax. Y CLUA, 3riaHo
3Monpaskoto XIV KoHcTuTywji CLUA «Bci 0cobu, HapoasKeHi Ym HaTypaniso-
BaHi B CnonyyeHux WTatax i AKi NignaratoTb iXHIK OPUCAMKLIT, € rpOMaaaA-
Hamu CnonydeHumx LUTaTiB i WTaTy, A€ BOHW MellKatoTb». Lle nonoxeHHA
CTOCYETHCA | BUNAAKIB HAPOAKEHHS AiTel B 0Cib, Lo HeneranbHo nepeby-
BatoTb Ha TepwuTopii CLUA. BianosiaHe npasuno 6yno BM3Ha4YeHo npele-
OeHTHUM piweHHAM BepxosHoro cyay CLUA B cnpasi «CnonyyeHi WtaTm
npoTtn BoHr Kim Apk (United States v. Wong Kim Ark) (1898).

Y ®paHuii Ta HimeyynHi NpuHUMN «NpaBa FPYHTY» MNOLWMWPIOETLCA Ha Ai-
TEW, HAPOAKEHMX NIMLLIE BiA, pe3naeHTiB. Y BennkobputaHii Aitn oTpumy-
tOTb rPOMaZAAHCTBO BennkobpuTaHii 3a NPUHLMNOM «NpaBa rpyHTY» nuile
BiA pE3NAEHTIB, AKI MPOXKMBAIOTL TYT NPOTATOM MN'ATU POKIB.

Hamypaanizayia — cnoci6 HabyTTa rpoMaZAHCTBa 32 BONEBUABNEHHAM
0cobu, Wo 3a3BMYal NOB’A3aHNI 3i 3MIHOIO TPOMAAAHCTBA. TePMIH «HaTy-
pani3alis» BUKOPUCTOBYIOTb TAaKOX A/1A No3HavyeHHA odilinHoi npoueaypm
HaZaHHA IHO3EMLIIO TPOMAAAHCTBA NEBHOI KPaiHM YNOBHOBAXEHNUMM Ha Te
opraHamu. AKT Npo NPUNHATTA A0 rpoMaasHCTBa (HaTypanisauito) B Hinb-
LWOCTI KpaiH BMAAE INaBa AeprKaBM, KePYOYMCb BUCHOBKaMM, NonepeaHbo
CcHOPMYNbOBAHMMMN YNOBHOBAKEHUM AEp*KaBHMM OpraHom (opraHamm).
B YKpaiHi Takmm cnewjiasibHO CTBOPEHMM AONOMIXHWUM OpraHOM € Komicia
npu MNpes3naeHToBi YKpaiHW 3 NUTaHb rPOMagAHCTBa.

HabyBatoTb rpomaasHcTBa 3 060B’A3KOBMM AOTPUMAHHAM YMOB, BU-
3HaYEHMX 3aKOHOM.

Ymoeu Hamypanizayii:

* YMOBA YKOPiHEHHA — BMMOra NOCTIMHOIO NPOXMBAHHA Ha 3aKOHHMX

NiACTaBax NPOTArOM BM3HAYEHOro CTPOKY Ha TepUTOopIi BiANOBIAHOI
nepxkasu. Y 6aratbox KpaiHax JTaTUHCbKOI AMEPUKM TaKkUI TePMIH
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CTaHOBWUTb ABa poku; y CLUA, AscTpanii, YKpaiHi — 5; AHrAIT, AmKn-
pi — 7; ®PH — 8; Icnanii, Hopserii, AcTpii, /intei — 10; Lsenua-
pii — 12 pokis.

[ns ocib, aki nignaaatoTb Nif CNPOoLLEHWIA NOPAAOK HAbYTTA rPOMaAAHCTBA:
HiXkeHLiB 1 anaTpuais, ocib, AKi 3po6WAM 3HAYHI IHBECTMLLT B EKOHOMIKY Kpa-
iHM, NPEACTAaBHMKIB TUTYNbHOI HaLLi TOWO, BUMOra MNOCTIMHOIO NPOXKMBAHHA
3a3BMYal CTAHOBWUTbL MEHLLY KiNbKicTb poKiB. Tak, Ana BixKeHUjB 11 anaTpuais
332 3aKOHOZABCTBOM YKpaiHM Tl CKOPOYEHO A0 ABOX POKIB, 414 TUX, XTO BCTYNUB
y wntob 3 rpomagaHMHOM YKpaiHM — TaKoXK A0 BOX POKIB.

BM3HaAHHA 1 AOTPMMAHHA KOHCTUTYL,i Ta 3aKOHIB KpaiHu;

3HaHHA MOBU;

y CLUA, AscTpii, HimeuunHi 1 6araTbox iHLLIMX, OKPIM TECTYBaHHA Ha
3HaHHA MOBMW, Tpeba CKNACTM TECT Ha 3HAHHA iCTOPIl, KyNbTYpPU Hapo-
Ay (B YKpaiHi Takoi BUMOTM HeMaE);

HanABHICTb 3acobiB iCHyBaHHA, TO6TO 3Mora cebe yTpMmMyBaTK i Npo-
*KMBaTK 6e3 coliaNbHOi AONOMOrKM Ta A0NOMOrM i3 6e3pobiTTa;

Y AeAKMX KpaiHax € Lle BUMOra HasBHOCTI XKuUTNa (Hanpuknag, 3rigHo
i3 3aKOHOM Npo rpomaaaHcTso Monbli (2012) Tpeba matn XKuUTno),
[10 TOrO ¥ BOHO He 000B'A3KOBO MAE HaNeXaTu Ha NpaBsi BAACHOCTI,
[OCTaTHbO HaAATW AOrOBip opeHam). Y 3aKOHOAABCTBI YKpaiHu Takoi
BMMOIM HEMAE;

Bi/IMOBaA Bi, nonepeaHboro rpomaasHcTea. B YkpaiHi noTpibHo Haaatm
NMCbMOBO OhOpMIEHY 3aABY IHO3eMLLA NPO Te, WO B pasi HabyTTA rpo-
MaZAHCTBA YKpaiHW, BIH NPUNUHUTL TPOMAAAHCTBO iHLWOI AepKaBu, a
NPOTArOM [1IBOX POKIB 3 4acy HabyTTA HUM rPOMaAHCTBA YKpaiHM HagacTb
[LOKYMEHT MPO NPUNMHEHHA TaKOro rPOMaAAHCTBA. 3a3BMYaii BUMaratoTb
came BiAMOBY, @ He (aKT BUXOAY, LLLO LINKOM Y3rOAMKYETbCA 3 MPUHLM-
Nom 3anobiraHHA BUHMKHEHHS BMNa/KiB be3rpomaasHcTea. B YKpaiHi
iHO3eML NofatoTb 3060B’A3aHHA NPUNUHUTK IHO3EMHE rPOMAZAHCTBO,
a birkeHUi — AeknapaLito Npo BiAMOBY Bl iIHO3EMHOIO rPOMaAAHCTBa;
YMOBOLO NMPUAHATTA MOXKe BYTH BiZICYTHICTb cyaMMOcCTi. B YkpaiHi Bigno-
BiZHa BMMOra chopmynboBaHa Yepes 3ab0pOHY NPUIMHATTA 40 rpoma-
DAHCTBA 0cOBU: 1) AKa BUMHMAA 3/104MH NPOTU JIOACTBA UM 34iCHIOBaNA
reHouma,; 2) 3acyasKeHa B YKpaiHi 40 no3baBneHHsA BOAI 33 BYMHEHHA
TAXKKOro 3104MHy (A0 norateHHsa abo 3HATTA CyAMMOCTI) 3 ypaxyBaH-
HAM PiBHA 3arpo3u A1s HallioHaAbHOI be3nekn aepKasu; 3) BUMHUAA
Ha TepuUTOPIT IHWOI AepXKaBK AiAHHA, AKe BU3HAHO 3aKOHOAABCTBOM
YKpaiHW TAXKKMM ab0 0COBMMBO TAHKKUM 3/104MHOM.
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Cnocobu 11 ymoBKM HabyTTA YKPaiHCbKOrO rpOMadAaHCTBaA BiAMNOBiAatOTb
Ha3BaHWM, OKPIM AeaKMx 0COBAMBOCTEN, AOKNAAHILLE NPO AKI MOXKHA Ai3-
HaTUCA, 03HANOMMBLLMCH 3i CTAaTTAMM 6 Ta 9 3aKoHy YKpaiHu «[1po rpoma-
OAHCTBO YKpaiHu» Big 18 ciyHa 2001 poky.

€ e oamH cnocib HabyTTa rpomaaaHcTBa — AapysdHHA. Ha BiamiHy
BiA, HaTypanisauji, AapyBaHHA 34iMCHIOTL 338 0COBAMBI 3acnyrn nepes,
fnepraBoto abo ocobam, WO CTaHOBNATL AeprKaBHUMI iHTepec. Mpoueaypy
NPOBOAATL Yy CMPOLEHOMY NOPAAKY, HE3ANEKHO BiZ, TEPMiHY MOCTIMHOrO
NPOXMBAHHA N BMKOHAHHA iHLWMX BUMOT. Y Takuii cnocib Habynu rpoma-
DAHCTBO YKpaiHW AesKi iHO3eMHi, akMx Byno 3anpotlleHo B YKpaiHy Ana po-
60TK Ha KepiBHMX Nocazax.

YacTo ao cnocobiB HabyTTA rpOMaAAHCTBA 404at0Tb MOHOB/IEHHA B rPO-
MasHCTBI, abo peiHmezpayiro. MoHOBEHHA BiAOYBaETbCA B pasi Nnpunu-
HEeHHA rpPOMaZIAHCTBa, NonepeaHbo HabyToro 3a HapoaKeHHAM abo 3a Bo-
NIeBUABNEHHAM 0CcObW. 3a3BMYalt peiHTerpaLio 34iMCHIOTb B Pe3y/bTaTi
penaTpiaujii — noBepHeHHA Ha 6aTbKiBLLMHY OCI0, WO 6y/M NPUMYCOBO Mne-
peceneHi (Hanpuknag, penatpiauia genopToBaHux 1944 poKy KPUMCBKUX
TaTap, EBPEIB Ha iXHI0 iCTOPMYHY HBaTbKIBLLIMHY B I3painb).

3.7.4. Cnocobu NpUNUHEHHA rPOMaaAHCTBA

MpunuHeHHA 2poMadAHCMEA — Lie NPUNUHEHHS NOCTIMHOMO NPaBoBO-
ro 38’A3Ky 0CO6U 3 AepKaBoto. MPUNMHEHHS rPOMaAAHCTBA MOKe BiAOyBa-
TUCS B Takux hopmax:

1) BMX0Ay 3 rpOMaAHCTBa (3 BAACHOI BOAi 0cobun);
2) BTpaTV rPOMaZAHCTBA (33 pillEHHAM KOMMNETEHTHUX OpraHis);

3) no3baBneHHs rPOMaAAHCTBA (3aCTOCOBYHIOTb AK CaHKLto 3 BOKy Aep-
KaBW NLLE B AeAKUX KpaiHax, B YKpaiHi 3ab0poHeH0);

4) 3a nigctaBamu, nepeadadeHMMM MixKHAPOAHUMM AOFOBOPAMM.

Mepwwuit cnoci® NpUNUHEHHA TPOMaAAHCTBA — Ue euxid 3 epoma-
0sHcmea 3 BNacHOi BOAI. 3a3BMYail BUXiZ 3 rPOMAAAHCTBA MOB’'A3aHNM
3 BMi340M OCOOM Ha MOCTiHE MPOXMBAHHA 32 KOPAOH i HabyTTam abo
nepcneKkTUBO HabyTTA IHO3EMHOIO rPOMaAHCTBA. 3314 YHUKHEHHA BU-
najkis 6e3rpoMaaaHCTBa, BUXiJ 3 TPOMAAAHCTBA Y3a/1€XKHIOOTh i3 PaKTOM
HabyTTa 0cobO00 rPOMAAAHCTBA IHWOT AeprKaBM abo OTPMMAHHAM odilin-
HOro AIOKYMeHTa Npo Te, o ocoba Habyae iHO3eMHe rPOMaAAHCTBO MicaA
BMXOAY 3 NONepeaHbOro.
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Y AesKkux BUMadKax BMXid, 3 rpOMaZIgHCTBA MOXKYTb 0bMexRyBaTu. Taki
oBMeKeHHA 3aCTOCOBYIOTb A0 NEBHMX OCib: Hanpukaaa, B ANoHii, Ipnanaji,
ABCTpIi, Ae Aie AO3BiNIbHA CUCTEMA, Y BUXOAi 3 IPOMAZAHCTBA MOKe OyTU
BiAMOB/IEHO, AKLLO 0c0ba, fAKa NOpPyLIMIa KNOMOTaHHA NPO BMXiA, MaE He-
BMKOHaHI 3060B’A3aHHA Nepes AepKaBoto, MaiHOBI 30608’'A3aHHA, 3 AKK-
MW NOB’A3aHi CyTTEBI iHTEPECK rpOMaaaH UM OpraHisauiin. 3a3BmMyalt BUXIL,
i3 rpoMaZAHCTBA 3aD0POHSAIOTDL, AKLLO 0CODY, AKa KAomnoye nNpo Hboro, 0b-
BMHYBa4YeHO B KPMMIiHa/bHIK cnpasi abo CTOCOBHO LiEl 0cobM BUHECEHO
0OBUMHYBANIbHNI BUPOK, O NiANATAE BUKOHAHHIO.

Y cTatTi 18 3aKkoHy YKpaiHu «[1po rpomaZAaHCTBO», AKA Peryatoe BUXxia 3

rPOMaAHCTBA, 3aKPiNAEHO TaKi yMosu 8uUx00y 3 rPOMaAAHCTBA:

e BMI34 Ha NOCTIHE MiCLLe MPOXMBAHHA 33 KOPAOH;

*  HabyTTA rpOMAJAHCTBA iHLWOT AeprKaBM abO OTPMMAHHA AOKYMEHTa,
BW/AAHOMO YNOBHOBAXEHVMW OpPraHamu TaKkoi AeprKaBu, Npo Te, Wo
rpomMagaHuH YKpaiHu Habyae ii rpomMagaHCTBO, AKLLIO BUAAE 3 TPO-
MaaaHcTBa YKpaiHu. Kpim Lpboro, BMXia 3 rpoMaasHCTBa He 00nycKa-
€mbcA, AKLLO 0cobi, Aka Knonoye NpPo BMXiA 3 rpoMaaaHcTBa YKpai-
HW, B YKpaiHi NOBIiAOMIEHO NPO NiA03PY Y BUMHEHHI KPMMIHANbHOTO
npaBonopyLieHHs abo CTOCOBHO AKOI B YKpaiHi € 0OBMHYBaNbHUA
BMPOK cyay, Lo HabpaB 3aKOHHOT CMAM i NiANATaE BUKOHAHHIO.

[aToto NpUNUHEHHA TPOMaAHCTBA € AaTa BUAAHHS BiANOBIAHOIO
yKasy npesunaeHTa.

Bmpama epomadaHcmea BifbyBa€eTbCA 3 iHiLLIaTMBM KOMNETEHTHMX Ha
Te opraHiB i no3a Bonet ocobu. Ocoba 04HOYACHO MAE YCBIAOMAIOBATH,
LLO NMEeBHI 11 A4iT MOXYTb CNPUYMHUTK TaKy BTpaTy. TaK, 3rigHo 3i cTatTeto 19
3aKkoHy «[1pO rpOMaZAHCTBO» FPOMAAAHCTBO YKpaiHVM empavyarome:

1) AKWoOo rpoMaasHuH YKkpaiHu nicaa AOCATHEHHA HUM NMOBHOAITTA 00-
6posinbHo HabyB rPOMaZAHCTBO iHLWOI AeprKaBK.

MonoXKeHHA 3a3HaYeHOl cTaTTi NepeabdayvaloTb BUMHEHHA aKTUBHMX Al
i3 HabyTTA rpomagaHcTea. OAHOYaCHO He nianagatoTb Nia i Aito BUNaaKM
aBTOMATMYHOrO HabyTTA rPOMaAAHCTBA iHWOT AepKaBUM y pesynbTaTi oapy-
EHHA 3 IHO3eMLEM; AKLLO rPOMAZAHCTBO HaZaHO rPOMAZAHUHY YKpaiHK
aBTOMaTMYHO 6e3 iMoro oHPOBINLHOIO BONEBUAB/EHHS, | BiH HE OTPMMaB
[0OPOBINbHO AOKYMEHT, WO MNiATBEPAKYE HAABHICTb Y HbOTO rPOMAAH-
CTBa iHWOI AepkaBu; HabyTTa rpoMaasHCTBa YKpaiHu Ta iHO3eMHoi aep-
’KaBM OAWTUHOIO BifA, HAPOAMKEHHA; HAbYTTA AMTMHO, AKA € TPOMAAAHM-
HOM YKpaiHW, rpoOMagAHCTBA CBOIX YCUHOBUTENIB YHACAIAOK YCUHOBAEHHA
il iHO3EeMUAMM.
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YHacnigoK aHeKcii Kpumy rpomaaanm YKpaiHu, Wo ANWUANCE NPOXKK-
BaTW Ha NiBOCTPOBI, BMMYLLEHI Byan HabyTn POCICbKOro rpoMaasHCTBa.
3rigHOo i3 3aKOHOA4ABCTBOM YKpAiHM TaKi BUNAAKM PO3LIHIOOTb AK NpUMY-
coBe HabyTTA rPOMaAAHCTBA, | AKI He nianaaaoTb Nif Aito LMTOBaHOI cTaT-
Ti 3aKoHy. BianoBiaHe NONOXKEHHA MICTUTb cTaTTa 5 NyHTY 4 3akoHy «[1po
3abe3neyeHHA NpaBs i cB0HOA rPOMAZAH Ta MPABOBUIA PEKMM Ha TUMYACO-
BO OKyMOBaHil TepuTopii YKpaiHn» Big, 15 KBiTHA 2014: npumycoBe aBTo-
MaTU4YHe HabyTTA rpomagaHammn YKpaiHu, AKi NPOKMBalOTb Ha TMMYACOBO
OKYMNOBaHin TepuTOopii, rpomagaHcTea Pocincbkoi Peaepalii YKpaiHa He BU-
3HaE, | AKE He € NiACTaBO ANA BTPATU TPOMAAAHCTBA YKpaiHu.

2) AKLWO rpoMaAaHCTBO YKpaiHM HabyTo ocoboto BHAcigoK obmaHy,
CBIAOMOro nojaHHA HenpasaMBMX BigOMOCTel abo danblmMBMX OOKY-
MeHTiB. Came Ui NMPMYMHM Hal4vacTiwe € NiACTaBOK A1A BTPATU rpomMa-
OAHCTBA YKpaiHu;

3) A06POBINLHMIA BCTYN Ha BilACbKOBY CNYXKOY iHLLIOI AepyKaBu, AKa Bia-
NoBiAHO 10 3aKOHO/ABCTBA L€l AepKaBnM He € BiICbKOBMM 0O0B’I3KOM YM
aNnbTePHATUBHO (HEBIMCbKOBO) CYKOO10.

[TonoxeHHA NyHKTIB 1, 3 He 3aCTOCOBYIOTb, AKLWO BHACAIAOK LbOro
rpoMaZAHMH YKpaiHu cTaHe ocoboto 6e3 rpomagsHcTBa. 3a3HadyeHi noso-
YKEHHA YKPaAiHCbKOro 3aKOHOAaBCTBA LiIJIKOM BiZNOBIAAKOTb 3 HOPMaM MiXK-
HapOAHOro Npasa.

Ha BiamiHy Big, 3aKOHOAABCTBA 3apybiXKHMX KpaiH, Ae He 3aBXKAM PO3-
MEXO0BYHOTb N03baBAeHHA | BTpaTy rPOMagAHCTBA, B YKPAiHCbKOMY 3aKO-
HOAABCTBI BMKOPWUCTOBYIOTb 0OMABa MOHATTA, WO MO3HA4atoTb Pi3Hi 3a
CBOEIO CYTTHO ABMLLA.

TepmiH no3baeneHHA 2pomMadaHCMea B 3aKOHOAABCTBI YKpaiHU BXM-
BAlOTb Y 3HAUYEHHI CaHKLLi 3@ BUMHEHMI 0cobOot0 3/104MH. [036aBAEHHSA rpo-
MaZAHCTBA YKpaiHW € HENPUNYCTUMMMBIANOBIAHO 4O OCHOBOMOMOMXHOMO
KOHCTUTYLMHOTO NMPUHLMMY: HEMOX/AMBOCTI N036aBNEHHA TPOMAAAHCTBA
(cTaTTa 25 KoHCTUTYLIT YKpaiHu).

Y KoHBeHLUji npo ckopoyeHHsa besrpomaaaHcTea (1961) TakoxK po3pis-
HAIOTb BTPATYy rPOMaAAHCTBA, TOOGTO aBTOMATUYHY Ait0 3aKOHY (Hanpuknaa,
AKWO ocoba HabyBa€ iHWIOro rpoMaAHCTBA) M No3baBneHHA (Lo nepea-
Hayae pilleHHs opraHy BAaAM 3a BYMHEHMIA OCODOIO TANKKMIA 3/104MH NPOTH
nepkasu). Tak, 3riaHo i3 nyHKTOM 3 cTaTTi KoHBeHUji «/lorosipHa JeprkaBa
MOXKe 3bepiratv npaso no3baBMTM 0CcOBYy CBOrO rPOMaAsHCTBA, AKLLO Mif,
yac nignucaHHa, paTudikauii abo NprMeaHaHHA BOHA BKake, L0 3a/MLLIAE
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3a coboto NpaBo No36aBAAT FTPOMAZAHCTBA 3 OAHIEI abo AeKiNbKox nepe-
NiYeHWx NiacTaBs, Wo 6ynm Ha ToM Yac B il HaLioHaIbHOMY 3aKOHOA,ABCTBI:

a) AKLWO Bcynepey cBOEMY 060B’A3Ky ByTK BipHOtO Ui JorosipHiin dep-
»aBi BiAgnoBiAHa ocoba,

(i) irHopytoun npsimy 3a6opoHy 3 boky [loroBipHoi [lepKasu, HaJaBa-
Na abo NpoAoBXKYE HadaBaTh NOCAYTM iHWIN Jepkasi, abo ogepa-
/12 UM NPOLOBKYE OAEPKYBATM BMHAropoAay BiA iHWOoi Jeprkasn, abo
(i) noBOAMTLCA TaK, LLO 3aBAAE CEPMNO3HOT WKOAMN KUTTEBUM iHTEp-
ecam uiei lep»kasu;

b) akwo BianosiaHa ocoba npucArHyna Ha BipHicTb abo 3pobuna dop-
Ma/lbHY 3asBY NPO BipHICTb iHWIM [JeprKasi Y1 Hagana NesHi 0Ka3n CBOro
Hamipy BiAMOBMTMCA BiA, BipHOCTI Uit [lorosipHi [ep»xasi».

Y Takux BMNagKax No3baBieHHs MOXKAMBE AnWe «HA MNiACTaBi 3aKOHY,
Wwo nepenbavae ans BiANoBiAHOT 0cobM NPaBO Ha cnpaBeANNBUIA PO3MNAL,
Cnpasu cyaom abo iHWO He3aneKHOK YCTaHOBOOY.

Mpo MOXNUBICTb N03DaBAEHHA (BTPATK) TPOMAAAHCTBA Yepes NOBeLiH-
Ky 0CObM, «AKa CEPMO3HO 3aLLKOAKYE KUTTEBO BAK/IMBUM iHTEPECAM Aep-
KaBU-y4acHUL», ineTbca B NyHKTI d cTaTTi 7 EBpONenCcbKOi KOHBEHLLi Npo
rpomaasHcTeo (1997).

Mo36aBNATN rPOMaAAHCTBA A03BONAOTbL 3aKOHOAABCTBA HaraTbox €B-
POMNENCbKUX KPaiH 3a 3N10YMHHI AiAHHA, WO 3aBAatoTb CYTTEBOI LIKOAM
iHTepecam Ta 6e3neLi Aep*kaBk abo 33 y4acTb y TEPOPUCTUYHUX OpraHi-
3alisX. 3acToCyBaHHA L€l CaHKLLi 3a3BMYall MOXKAMBE NnLLe B pasi Biano-
BIZAHOCTI TAaKMM BUMOTaM:

1. no3baBneHHA rPOMaZAHCTBA He 3aCTOCOBYIOTb A0 OCib, AKi Habynm

MOro BiA, HAPOAMKEHHS,

2. ocoba He nNoBMHHa B pe3y/bTaTi N036aBAEHHA rPOMaAAHCTBA CTaTH

ocoboto 6e3 rpomaasHCTBa.

OfHaK y Aeakux KpaiHax no3baBneHHs rpoMaasHCTBA MOXKauBe i 6es
OOTPUMAHHSA BiANOBIAHMX BUMOT. Hanpuknag, 3akoHM H6aratbox appuKaH-
CbKMX AeprKaB nepenbdavatoTb HaA3BMYAMHO LWKMPOKI Nigctasu nosbas-
JIEHHA TPOMAAAHCTBA, a AeAKi HaBiTb 3aD0POHAIOTL 0CODI, AKY N036aBUAN
rPOMaJAHCTBA, 3BEPHYTUCH A0 CyAy ANA 3aXMCTy CBOro npasa. Ha BiamiHy
Bia adbpMKaHCbKMX KPaiH, y KpaiHax EBPONM AitoTb BULLi CTaHAAPTWN 3aXUCTY
L,bOro OCHOBOMO/IOXKHOTO Npaga. OAHAK OCTaHHIM YaCOM Yy 3aKOHOZABCTBO
NEeAKMX EBPOMNENCHKUX KPATH BY10 BHECEHO 3MiHM, LLIO Aa0Tb 3MOTy N036aB-
NATW TPOMAAAHCTBA 3a NIATPUMKY TEPOPUCTUHHOI OpraHisaLii «lcnamcbka
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Oeprxaa» (1), a B TUX KpaiHax, Ae Taka NpoLeaypa BXKe € — pPO3LWMPoTb
BMMNAKM 3aCTOCYBaHHA BiAMNOBIAHOI caHKuji. 3a yyacTb B | no3basnaoTb
rpomagnHcTea y BeankobpuTtanii, Janii, Hinepnanaax, ®paHuii.

Y ®paHuji HopMmy nNpo nos3baBneHHs rpomaaaHcTBa byno BeAaeHO nif,
yac MepLoi CBITOBOI BiiHW, KOAM BOHO CTOCYBan0OCA 0Ocib, AKi, byayym rpo-
MagAaHaMmu HimeuumHu, Habynm GpaHLy3bKOro rpoMaZaHCTBa, ane BUPi-
Wwnan BotoBaTK Npotn PpaHuji. Biatoai no3baBneHHs rpomaasaHCTBa ANA
NoABIMHUX rpoOMaAH 3bepernn 1 3akpinuam B cTaTTi 25 LMBinbHOro Ko-
nekcy ®paHuji. NMonoxkeHHs 3akoHoaaBcTBa PpaHLii nepeabayatoTb, WO
rPOMaAHWH, AKMI He Habys rpomagaHcTBa PpaHuji BiA HapOAKEHHS
(HaTypanizoBaHWM rpoMaaAHNH), MoxKe ByTv No3baBNeHNn rpoMaaAHCTBA
®paHLii 33 CKOEHHSA 3/104NHY NPOTK BE3NEKM AepKaBM; YXUNEHHA Bia Bill-
CbKOBOI MOBWHHOCTI; 33 BUMHEHHA AiN HE CYMiCHMX 3i 3BaHHAM dpaHLy3a,
O 3aBAAlOTb 3HAYHOI WKOAM HaliOHaNbHMM iHTepecam PpaHuii; y pasi
CKOEHHA TEPOPUCTUYHOTO aKTy — AKLLO Ti/IbKM B pe3y/asTaTi LbOoro BiH He
CTaHe ocoboto 6e3 rpomasAaHCTBa.

HaBKo/10 IHCTUTYTY N036aBNEHHA TPOMAAAHCTBA TOYMTHCA YNMANO AMC-
KYCil1, OCKi/IbKM MPaBo Ha rPOMaZIAHCTBO, AK Dy/10 3a3HaYeHO BULLE, Hane-
YUTb 10 OCHOBOMOJIOXHMX NpPaB AtoAnHK. Came TOMY HaMaraHHA OpraHis
BNAAM NOCUANTU BIANOBILANLHICTb BIACHUX FTPOMAAH 33 NMPUYETHICTb 40
TEPOPUCTUYHMX OPraHi3aLii, Wo CTano aKkTyaJibHUM OCTAHHIM 4acom, BU-
KAMKatoTb Barato AMCKYCIN | 3ayBaxkeHb 300Ky MidKHAPOAHUX OpraHi3aLiin.
Tak, y ®paHuji nicna cepii TepopucTuiHmx akTtiB 2015 poky, npe3naeHT
®paHcya OnnaHa noaas 3aKOHOAA@BYY iHILiaTMBY LLOAO MOLWMPEHHA NO3-
H6aBneHHA rPOMaAAHCTBA TaKOXK Ha 0Cib, AKI MatoTb rpomMaaaHCTBO PpaHLii
Bi, HAPOAKEHHSA Ta 3aCyAKEHMX 3@ 3/I0UYMHM, LLIO CTAHOBNATL CEPMO3HY 3a-
rpo3y Hauii. [1o upOro BiAnNoOBiAHA CaHKLIA NOWMPIOBANACh Ti/IbKM HA Ha-
TypanisoBaHux rpomazaH. icns TpMBanux AMCKYCIM y NapnameHTi npesu-
DEHT BUMYyLLEHUI BYB BiZIKNMKATX 3aKOHOMPOEKT.

Y HimeuwumnHi 2019 poky nigrotysBaan 3aKOHOMNPOEKT, 32 HOPMaMK AKOTO
no36aBaAeHHA HIMEUBbKOro rPOMaaAHCTBA MOXKJ/IMBE 3@ Yy4acCTb Yy BOEHI30-
BaHMX 30pONHMX GOPMYBAHHAX, SKi MatOTb Ha METI, MOPYLIYHYN MiXKHa-
poAHe NpaBoO, HACU/IbHO MiKBiAYBATM OpPraHM iIHO3EMHOI AEPXKaBK M CTBO-
PUTM HAaTOMICTb HOBI AE€pPXaBHI YM KBa3iAeprKaBHI CTPYKTYpPW 3a YMOBMW,
o ocoba € MOBHONITHLOD, Ta MA€E Apyre rpoMmagaHcTBo. OaHaK HUHI 3a-
KOH He yxBaJiIeHO.

B YKkpaiHi yepes noaii Ha Cxoai KpaiHm 2014 poKy NiAroToBAEHO 3aKOHO-
NPOEKT (2016 poKy e OAMH) WOoAO0 NPUMNUHEHHS TPOMaAsHCTBA YKpaiHu
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0cCib, fIKi BYMHUAN 3N104MHM NPOTN OCHOB HaLioHaNbHOT He3nekn YKkpaiHu.
| xo4a B Ha3Bi 3aKOHOMPOEKTY BXMBAKOTb TEPMIH «MPUMMHEHHA» rPOMa-
[AHCTBA — 3BaXKatouyM Ha 3MICT MPOMOHOBAHOI HOPMM, 0CODY, BUHHY Y BUK-
HEHHIi 3/104MHY NPOTM OCHOB HaLioHaNbHOI 6e3nekn, N036aBAAOTL FPOMa-
OAHCTBA YKpaiHW, WO cynepeuntb KOHCTUTYLT YKpaiHW. Tomy WO HOpmMM
3aKOHOMPOEKTIB He y3roAXeHo 3 HopMamMu KOHCTUTYLi YKpaiHW, YUHHKMM
3aKOHOAABCTBOM i MiXKHAaPOAHWMM LOrOBOPaMM — iX yxBasieHo He byno.

JMCKycil Woao MoKAMBOCTI No3baBneHHs ocobu rpomaaaHcTea Ykpa-
THW 33 NOBeAiHKY, AKa CEPMO3HO 3alLKOAXKYE XKMTTEBO BAXKAMBUM iHTEP-
ecaMm Aaeprkasu, TpuBatoTb. Llle oaHieto mosoni roctpoto npobnaemoto,
NpaBOBe peryntoBaHHA AKOI CAif YAOCKOHANNUTK, € NPOBAEMA MHOXUHHO-
ro rpomMagsAHCTBa.
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3.8. 3acaay KOHCTHTYLWiIHHOIO CTaTyCy
iHozemuiB, 0ci0 0e3 rpomaasHCcTBa, OizKeHIIIB
Ta BHYTPIlIHHO NMEpeMillleHHX OCi0

3.8.1. 3acaam KOHCTUTYLINHOrO cTaTycy iHO3emL,iB Ta ocib 6e3
rpomagsHcTBa

Ha Teputopii byab-aKoi AeprKaBK, KpiM BAACHUX TPOMaAAH, NPOXKMBa-
tOTb TaKOXK iHO3eMLi 1 ocobn 6e3 rpomaasHcTea. IHo3emyem (iHO3eMHUM
rPOMagAHMHOM) KOHKPETHOI AepsKaBn BM3HAOTb 0Coby, WO Mae rpoma-
[OAHCTBO iHWOT AepKaBK. HacTo iHO3eMUAMM BU3HAIOTb ab0 NPUpPIBHIOOTL
[0 HKUX ocib 6e3 rpomaaaHcTBa (amampudie). NpaBoBe CTAHOBULLE iHO-
3eMLIB pPery toloTb HaLLiOHAabHMM 3aKOHOZABCTBOM KpPaiHW, B AKilh BOHM
nepebyBatoTb, MiXKHAPOAHUMM YyrofamK, a TaKOK HOPMaMM KPaiHW iXHbO-
ro rpPOMagAHCTBaA.

[MpaBoBMI CTaTyC iHO3eML,iB M anaTpuaiB B YKpaiHi pernameHTye 3aKoH
«Mpo nNpaBoBMIA CTaTyC iHO3eMLjiB Ta ocib 6e3 rpomaasaHcTBa» Bia 22 Be-
pecHA 2011 poky.

Y cTatTi 1 uboro 3aKOHy € Take BM3Ha4YeHHA TEPMIHIB: iHO3emelb —
ocoba, AKa He nepebyBae B rpOMaaAaHCTBI YKpaiHu i € rpomagaHuHoOM (nia-
[aHUM) iHWoT Aeprkasu (abo gepxas). Ocoba Hes rpomagsHcTBa — 0cobHa,
AKY *KOAHa [iepKaBa BiANOBIAHO A0 CBOro 3aKOHOABCTBA HE BBAKAE CBO-
M rpomMaZAHMHOM.

[0 ocobmBOi KaTeropii iHo3emuiB HanexaTb DiXKeHLi, NpaBoBe CTaHo-
BULLE AKMX BM3HAYAOTb HOPMAMM HaLLiOHaIbHOTO M MiXKHapOAHOro Npasa.

CyKynHicTb nNpaB i 060B’A3KIB iIHO3EMLLiB, BU3HAYEHUX HALLIOHANbHUM i
MiXHapPOAHMM NPaABOM, YTBOPIOE iXHiM CTaTyC — NPaBOBUN PEXNM iHO3EM-
HUX rPpOMaZAH. BUOKpeMAoKTb KilbKa MOro BMAIB: HALLIOHANbHUIA PEXNM,
PEXUM HaNbINbLWIOro CNPUAHHA, crelianbHUI (MpedepeHLUinHNI) pexnm,
PEXNUM B3aEMHOCTI («BiAKPUTUX ABEPENY, iAEHTUYHOCTI).

333BMYal Y KOHCTUTYLLIAX BCTAHOBIOOTb HAYIOHAAbHUL pexcum, Ak
nepeabayae 3araom 3piBHIOBAHHA IHO3EMLB Yy NPaBax 3 BAACHUMM rpo-
MaJAHaMW — HAZAHHA IHO3EMUAM AEepXKaBO NPOXKMBAHHA, NpPaB, Ninbr
i NnpuBineis, piBHMX 33 0HCATOM A0 NPaB BAACHUX FPOMaAAH. 3a3HauYeHU
PEeXMM BM3HAYAIOTb BiAMNOBIAHO A0 HALiOHA/NbHNX 3aKOHIB MaliXKe BCi Cy-
YyacHi aepkaBu, 30Kkpema 1M KoHCTUTYLis YKpaiHu, Ae B CTaTTi 26 3a3Hadve-
HO: «IHO3emLUj Ta 0ocobu Bes3 rpomaZfaHCTBa, Lo nepebyBatoTb B YKpaiHi Ha
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3aKOHHMX NiACcTaBax, KOPUCTYIOTbCA TUMM CaMUMMK MpaBamu Ta cBoboaa-
MM, @ TaKOX HecyTb TaKki cami 060B’A3KM, AK | rpoMaaaHn YkpaiHu, — 3a
BMHATKaMM, BCTAaHOBAEHMMM KOHCTUTYLLIEID, 3aKOHAMM YW MiXKHAPOLAHNUMM
[,0roBopamm YKpaiHm».

OfHaK HauioHa/IbHUI peXKMM He 03Ha4Ya€ HaABHOCTI B iHO3eMU,iB MOB-
Horo obcAry oAHaKOBMX 3 BNACHMMW FPOMAZAHAMM MNPaB, HaLiOHaNbHe
3aKOHOAABCTBO OOMEXYE MpaBa iHO3eMLLB, 3BaXKatouM Ha HalLiOHaNbHY
H6e3neKy, eKOHOMIKy Ta ynpasfiHHA. Taki obmexeHHA 34ebinblworo cro-
cytoTbca 0BiMMaHHA Nocas y AepKaBHUX CTPYKTYpaX, BIMCbKOBOI Cay»KbOW,
npasa rosocy. Tak, BianosigHo 40 cTaTtTi 70 KOHCTUTYUiT YKpaiHn «[Mpaso
ronocy Ha Bubopax i pepepeHaymax MatoTb rpomasaHu YkpaiHm». Kpim
TOrO, IHO3eMLL HE MOXKYTb DYTU YNEeHaMK NONITUYHUX NApPTIil, 0B6iiMaTh OK-
pemi nocaam abo 3arimatvca NesHOK TPYAOBOK AiANbHICTIO, AKLLO BOHA
noB’sA3aHa 3 HaNEXHICTIO A0 rPOMaAAHCTBa YKpaiHW. Hanpuknaa, 3riaHo 3i
cTatTeto 127 KoHcTuTyLii YKpaiHu cyaneto moxke 6yTu TinbKM rpoMaaaHmnH
YKpaiHu, aHanorinHy BUMOTY MICTUTb i cTaTTA 27 3aKoHy «[1po npoKkypaTy-
py» WOA0 NOCaAM NpoKypopa.

Ha cyKynHicTb npaB Ta 060B’A3KiB iHO3eMLB BN/MBAE | TOM baKT, A0
AKOI KaTeropii BOHM HasexaTb. Tak, 3aKOHOAaBCTBO YKPaiHW PO3PIi3HAE TaKi
KaTeropii iHo3emLiB: AKi iMmirpyBanun B YKpaiHy Ha NOCTiMHE NPOXKMBAHHS,
AKI TUMYACOBO MPOXKMBAIOTb B YKpaiHi (HanpuKknag npaLooTs Ha YyMOBax
KOHTPaKTYy); AKi Npuixann B YkpaiHy Ha TMM4yacoBe nepebysaHHsA (Biano-
YMHOK, HayKOBa AiANbHICTb); HeNerafibHUX MirpaHTiB Towo. Hanbinblwmm
obcArom npaB cepen, HUX KOPUCTYETbCA Neplla KaTeropis iHo3emuis — Ti,
LLLO MOCTIMHO NPOXKMBAOTb B YKpaiHi. Tak, 3riaHo 3i cTatTeto 4 3aKoHy YKpai-
HK «[1po BULLLY OCBITY», iHO3eMLi 1 0cobun 6e3 rpomaZAHCTBa, AKi MOCTIMHO
NPOXMBAIOTb B YKpaiHi, 0cobM, AKMX BU3HAHO DiKeHUAMMK, Ta 0COOM, AKi
noTpebytoTb A043aTKOBOMO 3aXM1CTY, MatoTb MPaBO Ha 3400yTTA BULLOI OCBI-
TW HapiBHi 3 rpomaaaHamm YkpaiHu. Yci iHWwi iHo3emui 1 ocobu 6e3 rpoma-
[AHCTBA MOXKYTb 3400yBaTh BULLY OCBITY KOWTOM ®i3UYHUX (HOPUANYHMX)
0cib, AKLLO iHWe He nepeabadyeHo MiKHAPOAHUMM A0roBOPamMM YKpaiHu,
3roZly Ha 060B’A3KOBICTb SIKMX Haaaa BepxosHa Paga YKkpaiHu, 3akoHO4aB-
CcTBOM ab0 yroiamm mixk 3akagammn BULLOT OCBITU NPO MiXKHAPOAHY aKaje-
MiYHY MOBINIbHICTb. IHO3EMLL TaKOX 0DMEXKeHI y NpaBsi BAACHOCTI Ha 3emJii
CiZIbCbKOrOCNOAAPChKOro MPU3HAYEHHSA.

Lloao BMKOHAHHA 060B’A3KIB, TO HA IHO3EMLLIB MOLIMPIOOTHLCSA Ti K CaMi
060B’A3KM, WO 1 Ha rpoMaaaH YKpaiHm, OKpimM 3axMCTy BiT4M3HM 11 BIMCbKO-
BOro o6oB’A3Ky. Y pasi 34iCHeHHA MPOTUNPABHOI MOBEAIHKM iHO3eMLU,)
HeCyTb TaKy CaMy HPUANYHY BiANOBIAANBHICTb 33 HOPMaMM YKPATHCbKOTO
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3aKOHO/ABCTBA, AK i rpomaasaHu YkpaiHu. o TOro X A0 HUX MOXKYTb OyTK
3aCTOCOBaHI M A0AATKOBI CaHKLIi: BMAAYa iHO3EMHIM AeprkaBi, Nnepeaava
04 BiabyBaHHA NOKapaHHs, NPUMYCOBE BUABOPEHHS.

3.8.2. 3acaau KOHCTUTYLINHOrO cTaTycy b6iXKeHuiB

MpaBoBUI CTaTyC BiXKEHLLiB peryatotoTb HOPMaMM MidKHAPOAHOTO 1 Ha-
LiOHa/IbHOro npaBga. MoHATTA «OixkeHLUi» Brneplie 3'ABUI0CA B MiXKHApO/-
HOMY npaBi nig Yyac [Jpyroi cBIiTOBOI BilMHM. YHACNiAOK MAacoBOro nepemi-
LLeHHA ocCib yepe3 nepecnigyBaHHA 3 PErioHiB MOCTIMHOTO MPOMKUBAHHSA
B iHWI MicuA, BMHMKAA noTpeba creuia/ibHOro MpPaBOBOro PeryoBaHHA
cTaTycy 6iXKeHLiB Ta BUMyLLeHMX nepeceneHLiB. OCHOBHUM MiXKHAPOAHMM
aKTOM, LLLO Pery/toe cTaTyc HixKeHLiB € *eHeBCcbKa KOHBEHLA Npo cTaTyc
6irkeHUiB (1951) Ta MpoToKoAn WoA0 cTaTycy bixeHuis (1967), aki YkpaiHa
paTndikysana 2002 poKy. KOHBEHLiS MICTUTb Take BM3HAYEeHHA MOHATTA
«bixkeHUA» — Ue byab-Aka 0coba, WO Yepe3 06rPYHTOBAHI NOOOKBAHHA
CTaTW XepTBOH NepecnigyBaHb 3@ 03HAKOK PACOBOI HANEXHOCTI, penirii,
rPOMaAAHCTBA, HANEXHOCTI 40 MEeBHOI COoUiaNbHOI rPynn Ym NOAITUYHUX
nornaaiB nepebyBae 3a MeKaMm KpaiHW CBOEI HaLiOHa/IbHOI HaNeXHOCTI
i HEe B 3MO3i KOPUCTYBATUCS 3aXMCTOM LLiEl KpaiHM abo He xo4ye KOpUCTyBa-
TUCA TaKMM 3aXMCTOM BHACNIA0K TakMx nobotoBaHb; abo, He Mmatoun BU3Ha-
YeHOro rpoMaZIAHCTBa M NepebyBatoym 3a MeXaMm KpaiHW CBOTO KOAMLL-
HbOTO MiCUS NPOXMBAHHA B Pe3yabTaTi TaKMX NOAIN, HE MOXKE YN He Xoue
NoBepHyTUCA A0 Hel Yepes Taki NobotoBaHHA. CXOKe BU3HAYEHHSA MICTUTb
i 3aKOH YKpaiHu «[Mpo BixeHLiB Ta ocib, Aki NoTpebytoTb A0AATKOBOTO abo
TUMYaACoBOTO 3axMCTy» Bia 8 AMnHA 2011 poKy, WO € OCHOBHUM HOPMATMB-
HO-MPaBOBMM aKTOM, AKWI PEry/itoe CTaTyCc OiKEHLIB Ha HaljioHaibHOMY
PiBHIi, NOPAAOK MOTo HaJlaHHA, BTpaTh i no3basneHHA. Okpim bixkeHLUiB, 3a-
KOH TaKOX PO3pi3HAE 0cCib, Wo noTpebyoTb A40AATKOBOIO 3aXUCTY 11 0cib,
o noTpebytoTb TMMUYACOBOro 3axmcTy. Lle ocobu, saki He € BixkeHUAMM B
PO3YMiHHI *KeHeBCbKOoi KOHBeHLT Ta MpOoToKoMY WOA0 CTaTycy DiXKeHL;iB,
npoTe NoTpebytoTb 3aXMCTy BiANOBIAHO A0 BHYTPILLHLOrO 3aKOHOAABCTBA.

3a 3ara/ibHUM NPaBUIOM DiKeHLj, AK 1 iIHO3eMLi Ta anaTpuam, KOPUCTY-
IOTbCA TUMMW K NMpaBamm i cBOOOAAMM, a TAKOXK MatoTb Taki cami 0boB’A3-
KW, WO M BNACHi rpomaasHn. Ane, okpim yHiBepcaibHUX NPaB, LLLO BAACTMBI
KOXKHIN /t0AMHI, BiXKeHLj KOPUCTYIOTbCA NpaBaMmn i NpuBineamm, BNacTm-
BUMW NuLLE TM, AKUMM BOHM BONOAIKOTb HA NiACTaBi HAaLOHAbHOIO 3aKO-
HOAABCTBA, YHIBEPCANbHMX | perioHasbHMX MiXKHAPOAHWX Yrof, Wo pery-
JIOIOTb NMPaBOBUIM cTaTyC DiXKeHUiB. |HWIi KaTeropii HaceneHHs He MaloTb
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TaKWX NpPaB, OCKIIbKK He € BixkeHuUamK. Kpim Toro, y cutyalisx 36poiiHmx
KOH®ANIKTIB NpaBa biXKeHLiB [10/1aTKOBO 3axMLLA0Tb HOPMAMM MiXKHaAPOA-
HOro rymaHitapHoro npasa. OTXXe, NpaBOBe CTaHOBMLUIE OiKEHLB Mae
NeBHi 0COBMBOCTI, AKi BUOKPEMIIOIOTb IX B OKpeMy rpyny 3i cneundiyHnm
NPaBOBWM CTaTyCOM.

bixkeHelUb Mae NpaBo Ha NPUTYNOK. 3rigHO 3i cTaTTeto 26 KoHCTUTYUIT
YKpaiHun: «lHozemuam Ta ocobam He3 rpomaZaHCTBa MoKe ByTW HagaHo
NPUTYNOK Yy NOPAAKY, BCTAHOBNEHOMY 3aKOHOM». [1iACTaBM HafaHHA Npu-
TY/IKy BM3Ha4aloTb Hacamnepez y HalioHa/bHOMY NpaB.i, ase Aep»KaBa 3a
HaABHOCTI LMX MiACTaB MOXe He 33Z0BObHUTN KNOMOTaHHA MOLYKyBaya
NpUTYAKY. TOMy NPaBo NPUTYAKY — Lie NpaBo iHo3eMLA abo ocobu 6e3 rpo-
MaAAHCTBA 3BEPHYTUCA A0 AEPXKaBW 33 HAZAHHAM NPUTYIKY | MOXKIUBICTb
Y pa3i HaJaHHA NPUTYAKY KOPUCTYBATMCA HUM. 3 iHWOro BOKyY, Le Npaso
[epKaBW Ha BNACHWI po3cyd HafasaTv abo He HafasaTu NpUTYNOK. Ha-
[aBLWW NPUTYNOK, AeprKaBa bepe Ha cebe 3060B’A3aHHA rapaHTyBaTh He3-
neKy BiANOBiAHIM 0cobi, TOOTO He BMAABATK 1 He BUCKMAATK Ti B KpaiHy, Ae
il MOXKYTb NepecnigyBaT, Ta 3abe3nedyyBaTu il OCHOBHI NpaBa, BU3HaHI Ha-
LiOHANIbHUM | MiXKHAapOAHMM NPaBOM. Y MiXXHAapOAHOMY NpaBi BU3HAYEHO
3aCTepPEeXKEeHHA WoA0 HafaHHA NPUTYAKY. TaK, MPUTYNOK He HaZatoTb OCO-
6am, AKi BYUNHWUAM 3104UHM NPOTU MUPY, BOEHHI 3104MHU, A TAKOXK 3/104NHM
NPOTM NtOACTBA. TaKOX MPUTYNOK He HaZatoTb 0cobam, AKMX CTOCYHOTbCA
[OroBOPU Npo BUAAYY (eKCTpaauLito) 0OBUHYBAYEHMX i 3acyarKeHMx abo
BMAAYY AKMX NepenbaveHo HaraTocTOPOHHIMM AoroBopamm Npo 6opoTbby
3 OKPEMUMM BUAAMM 3/104MHIB.

OTpuMaBLK cTaTyc HiXKeHUA, ocoba BBAXKAETLCA TAKOK, AKA MOCTIMHO
NPOXMBAE B YKpaiHi. Kpim Toro, BianosiaHo A0 KoHBeHLii OOH npo craTyc
HirkeHUiB y AepKaBi NnepebyBaHHA HiXKeHUO NOBMHHI 060B'A3KOBO HaAa-
BaTW MicLe pobOTH 1 AKLLO AeprkaBa He B 3M03i 3abe3neynTn g, To BOHA
NOBMHHA B3ATW BiXKeHUA Ha yTPUMaHHA. Tak, BianoBiaHO A0 3akoHY YKpai-
HW «[po BixkeHLiB Ta 0cib, AKi NoTpebyoTb A40AATKOBOIO abo TMMYACOBOrO
3axuUcTy» 0coba, AKy BM3HaAHO bixxeHuem abo ocoboto, aka noTpebye A0-
[ATKOBOrO 3aXMCTYy, MA€E NPaBO Ha OAEPXHKAHHA rPOLLIOBOI AOMOMOIM, NeH-
cii Ta iHWKWX BMAiB coLiaNbHOrO 3abe3nedyeHHs B NMopaaKy, BM3HAYEHOMY
3aKOHOZABCTBOM YKpaiHW; Ha KOPUCTYBAHHA KWUTIOM, HALAHUM Y MiCL
npoxuBaHHA. OTXKe, HaZlaHHA cTaTycy DiKeHUA 3060B'A3ye AeprKaBy, AKa
HaZlana im 3axMCT, CTBOPUTM YMOBM HOPMaAIbHOTO nepebyBaHHA BixKeHLiB
Y KpaiHi-npuTyaKy.
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3.8.3. 3acaau KOHCTUTYLiIMHOrO CTaTyCy BHYTPILWHbO NepemilLeHnx

oci6

Mpobnema BHYTPIWHLO NepemilleHmx ocib (aani BMO) HMHI y cBiTi ayKe
NoLMpeHa Yepes HU3KY NPUYMH: 3PDOCTaHHA perioHaNbHMUX 30PONHNX KOH-
bNIKTIB, @HTPOMNOTEHHMX, MPUPOAHMX 1 IHWNX KaTacTPod TOLLO, YHACAIA0K
4Oro MtOAM YacTO 3MyLUEHI 3a/1MLWATK MiCLLA CBOTFO MOCTIMHOTO MPOXKMBaH-
HA, MIrpytoYM BCepeaMHi KpaiHu.

BMO A0CKUTb YaCTO ONWMHAKOTLCA B AMCKPUMIHALLIMHILLOMY CTaHOBMLLI,
AKWO NOPIBHATU 3 BiXKEHUAMM Yepe3 BpaK HaNeKHUX MexaHi3miB rapaH-
TyBaHHA IXHiX NpaB. TPaAMLiMHO B MiKHapoAHOMY MnpaBi Oinblie yBaru
npuainanu npasam 6GixeHuis. AK Mwnoca suule, NPUNHATO KOHBEHLKO
OOH npo craTyc 6ixkeHuis Ta npn OOH cTBOPEHO YnpasniHHA BepxoBHO-
ro komicapa OOH y cnpaBax OiXKeHLjiB, WO 3alMMa€ETbCA 3aXMCTOM i nia-
TPUMKOIO BiXKeHLB.

Y coepi 3axmcty npas BINO BignoBiAHUX Mi*KHAaPOAHWUX aKTIB Hemae. B
OOH cTtBOpPEHO nunwe nocaay lMpeacrtaBHMKA [eHepPanbHOro cekpeTtapa 3
nuTaHb BMO Ta 3a Moro cnpuaHHa 1998 poky byno po3pobaeHo KepiBHi
NPUHLUMMIN 3 TMTaHb BHYTPIWHbOrO nepemiuleHHA. OaHak 3a3HaveHi Kepis-
Hi MPUHLUMMNX HE MAtOTb IOPUANYHOI CUAN, @ MIXKHAPOAHUX YIoA Y Uil chepi
TaK i He Byno yxBaneHo, WO Hapasi € NPOrasMHO B MiXKHAapOAHOMY Mpas.i
M NOPOAXKYE CKNAAHOLLI B 3axmMcTi npas BIMO.

Hemae 11 yHiBEpCanbHOro PUAMYHOTO BU3HAYEHHA BHYTPIWHbLO Nepe-
MillleHnx ocib. [lo Toro X y KepiBHMX NpUHLMMIAX 3 NUTAHb BHYTPILIHbOMO
nepemilleHHA NAeTbCA, WO «BHYTPIWHbO NepemilleH MM ocobamm BBaXKa-
toTbcA 0cobum abo rpynu ocib, Ak 6ynn 3myLleHi NOKMHYTKU CBOT BYANHKM
abo MicuA NOCTIMHOro NPOXKMBAHHA, 30KpemMa B pe3ynbTaTi abo 3 MeToto
YHUKHEHHA HacniakiB 30poiHOro KOHGAIKTY, CUTyaL,ii 3arabHOro Hacu/b-
CTBa, MOPYLUEHb NPaB MOANHM, CTUXIMHUX B0 aHTPOMOreHHWX KX, i AKi He
NepeTHyYNN MisKHAPOAHO BU3HAHWIA AepXaBHMIN KOpAoH» . 3Baxaloun Ha
BM3HAYEHHA, MOXHa BMOKPEMMUTM ABI roN0BHI 03HaKu BIO, aKi BigpisHA-
tOTb iX Bifl, BiXKEHLiB: BHYTPILIHE NepemilleHHA BcepeamnHi KpaiHu Ta BUMY-
LWeHICTb NepeceneHHs.

MoumHatoum 3 2014 pokKy, YKpaiHa 3iTKHyNaca 3 Npobaemoto BHYTpILL-
HbOro nepecesneHHs ocib, WO cnpuymMHMAa arpecis Pocii Ta TMMYacosa
oKynaujeto Teputopit APK, JoHelbKoi Ta JlyraHCcbKoi obnacTel, xo4a He
MOXHa CKa3aTtu, wo BMO — ue HoBe ABMLLE 4NA Hel. Yneple macose ne-

KepiBHi NPMHLMMK 3 NMTaHb BHYTPILWHbOTO NepemitteHHs (1998). URL: https://www.ohchr.org/Documents/
Issues/-IDPersons/GPUkrainian.pdf (aata 3sepHeHHa: 20.10.2020.).
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peceneHHs Biabynoca yHacniaok asapii Ha YopHobunbebkit AEC 11 yTBO-
PEHHAM TaM 30HM BiaYy»KeHHs. Hapasi B YKpaiHi HaniyytoTb 6am3bko 1,5
MJIH BHYTPIWHIX nepeceneHuis, AKi AOCUMTb 4acCTO 3a3HaloTb AUCKPUMI-
Hauii, AKWO MOPIBHATU 3 IHWMMKN XKUTeNAMKU YKpaiHu. TTonpu NO3UTUBHI
3pYLIEHHSA B LK cdhepi: yxBaneHHa 3akoHy YKpaiHu «[1po 3abe3neyeHHs
npas i cBOOOA, BHYTPIWHLO nepemilleHnx ocib» Big 20 oBTHA 2014 poky
M HW3KM iHWMKX 3aKOHOJABYMX aKTiB, WO 3aKPinoTb NpaBa i ceoboam
BMO, ronoBHUMM ixHIMK Npobiemamu B YKpaiHi BCe e AUWatoTbCA Nn-
TaHHA, NOB’A3aHi 3 NPUNMHEHHAM abo BiAMOBOI B HapaxyBaHHI coljanb-
HWX BUMNAT, NpoLeaypamm nepioanMyHoi iaeHTMdIKaLIi, 3 nacnopTm3aujeto,
BiAHOBAEHHAM ZIOKYMEHTIB, OTpMMaHHAM AoBiakM BMO, cybcnain, peani-
3auieto npasa ronocy. Cepio3HMMN BUKAMKaMK Ana BINO e nuTaHHA npa-
LeBNALUTYBAHHA 1 NOLWYKY *WTAa Towo. Li 06cTaBUHM HeraTMBHO BN/AMBa-
t0Tb Ha NpaBoBuin cTaTyc BMO M ycknaaHOWTb peanisauito npas H6araTbox
KOHCTUTYLiMHMX NpaB.

Y vacTuHi nepwit ctatti 1 3akoHy YkpaiHu «lpo 3abe3neyeHHsA npas
i cBOHOA BHYTPILLHLO NepemilleHnx ocib» Bia, 20 KosTHA 2014 poKy BHY-
TPiIWHBLO NEepPeMIleHO 0CODOK BU3HAKOTb «rpomMagaH YKpaiHu, iHO3em-
i abo ocib 6e3 rpomaaaHcTBa, AKi NnepebyBatoTb Ha TepuTopii YKpaiHM Ha
3aKOHHMX MifCTaBax Ta MatoTb NPABO Ha MOCTiIMHE NPOXMBAHHA B YKpaiHi,
AKMX 3MYCUAW 3aNULLNTK DO NOKMHYTU CBOE MiCLLE MPOXMBAHHA Y pe3y/b-
TaTi abo 3 METOK YHUKHEHHA HEraTUBHMX HACNiAKIB 30POMHOr0 KOHOAIKTY,
TMMYACOBOI OKynaLii, NOBCIOAHMX NPOABIB HACWMNLCTBA, MNOPYLIEHb MNpaB
NIOAVHW Ta HaA3BMYANHWX CUTYaLiM NPUPOAHOIO YXM TEXHOTEHHOIO XapakK-
Tepy»’. TobTo BM3HaYeHHsA BMO B Ha3BaHOMY 3aKOHi 40BOAI BM3bKe 3a
3MICTOM 3 MOro BM3HAYeHHAM Y 3rafaHunx KepiBHUX NpMHLMAAX 3 NUTaHb
BHYTPIWHbOIO NepemilleHHA.

3a3HaYyeHMU 3aKOH HUHI € OCHOBHMM HOPMATMBHUM aKTOM rapaHTyBaH-
HA npas BIMO. Moro yxsanunu, wob cTBOPUTY ONTUMabHI yMOBM afanTaui
BMO Ha HOBMX MicLAX M OTPMMATK BiANOBIAHE colianbHe 3abe3neyeHHs:
HagaHHA 6e30M1aTHOrO TMMYaCoBOTO NPOXKMBAHHSA (32 YMOBM ONaaTh 0CO-
6010 BapTOCTi KOMYHaIbHUX NOC/YT) MPOTATOM LIECTM MICALLIB i3 Yacy B3AT-
TA Ha 0b6nik BMO; cnpuaHHA y NpaueBnallTyBaHHi; 3006yTTi OCBiTWU; NpaBO
Ha 6e3KOLWTOBHMI Npoi3a 414 406POBIILHOrO NOBEPHEHHS A0 CBOro Mo-
KMHYTOro NOCTIMHOIO MiclA NPOXKMBAHHA B YCiX BUAaX FPOMaACbKOro TpaH-
CNopTy B pa3i 3HWMKHEHHA 0OCTAaBMH, LLO CMPUYNMHUAN TaKe NepemileHHs;

.

3akoH YkpaiHu «[po 3abe3neyeHHa npas i cBo6OA BHYTPILLHLO NepemilieHnx oci6» Big 20.10.2014.
URL: https://-zakon.rada.gov.ua/laws/show/1706-18#Text (gata 3sepeHHHs: 20.10.2020.).
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OTPUMaHHA r'yMaHiTapHoi Ta 6aaroajiiHoi Aonomoru (4acTuHa neplua craT-
Ti 9 3aKoHYy) ToLLO.

OLHMM 3 AMCKPMMIHALIMHWX NONOXEHb YKPAiHCbKOrO 3aKOHOAABCTBA
6yno nosbasneHHa BMO npasa 6path yyacTb y micueBux subopax, a nig,
yac BmnbopiB A0 BPY BOHM MOIIM ronocyBaTi AuLLe 3a NapTIMHWIA CNUCOK,
TOAI AK iHWIi rpomMagaHu YKpaiHM Manun ABa rofiocu Ta APYrMin ronoc mor-
NV BiQAATW 33 KaHAMAATA, AKMIA BUCYBABCA 33 MaXKOpUTapHOKO BMOOPYOIO
cuctemoto. HuHi 3rigHo 3 HoBum Bubopunm kogekcom 2019 poky 3anpoBa-
[XKEHO NponopLiliHy BMbopuy cuctemy nia yac subopis Ao BPY Ta BHece-
HO 3MiHM [0 3aKoHY «[1po AepKaBHUI peecTp BMOOPLIBY, 3riAHO 3 AKMMMU
3a 3BepHeHHAM BMOOpLUA OpraH BeEeHHA PEECTPY MOXKE BU3HAUUTM iHLWY
BMBOpPYY aapecy BMHOpPLA, aHiXK BKa3aHy BiANOBIAHO 40 3aPEECTPOBAHOMO
MICLLA MPOXKMBAHHA. PaHille rpoMadaHU MOIIKM rONOCYBATWU nLLE 33 MiC-
Lem peecTpalii. Tak BMO oTpumann aocTyn Ao peanisauii Bubopunx npas
Ha BCiX TMNax BMbopIB (3aranbHOAEPKaBHMX i MicLeBMX). MpoTe umMmKn no-
3UTUBHMMM 3MiIHAMK Npobaemn AMcKprmiHauii BMO B YkpaiHi He Buyepna-
HO, WO NoTpebye NOCUNEHHSA yBaArn AePKaBU L0 HUX.
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Pozaia 4.
KoHcTHTYLIFHI 3acaaH geMoKparii
Ta A€MOKPAaTHYHHX IHCTHTYTIB

4.1. fleMOKparTia B KOHCTHTYUWiHHIHA
napaaurmi XXI croaiTtTa

4.1.1. [emokparia: icTopis il cboroaeHHsA

Jemokpartia (Bia ctaporpel. dnuokpatio — «BNaja Hapoay», «KHapo-
[ONPaBCTBO») — OfHa 3 HalAaBHIWMX GOPM opraHisalyi cycninbHO-Mo-
NITUYHOTO KUTTA Ta HAWBAKAMBILLIMX LIHHOCTEN KOHCTUTYLLIOHANI3MY.
3apoamBwnch Ha MargaHax CrapogaBHboi lpelii, BOHa, SK i OinblWicTb
MOro LiHHOCTeRN, npoiwaa CKNaAHWI i CynepevMBMin WANAX CBOrO PO3-
BUTKY. AK MeTOZ ynpaBAiHHA AEPXKaBO, NPUHLUMMA OpraHisauii BCix ii no-
NTUYHUX IHCTUTYTIB, AEMOKPATItO He 3aBXAWM CNPUIMannM AK aKCONONYHO
3HaYyUly KOHCTpYKUito. JocuTb NpuraZati apictoTeniscbky KnacmadikaLito
bopM npaBniHHA Ta MOro CTaBNEHHA [0 AeMOKpaTIi: MOPIBHIOYM AEMO-
KpaTito i3 iHWOo GOopMOto NPaBAiHHA HiNbWOCTI — MNOAITiED, BiH BBaXKaB
BAA/IMM BapiaHTOM OCTaHHIO, e Nocaau pPO3NOAiINAKTL cepes, 3aMOXKHNX
rpomagaH 3a ixHimu 3acnyramu’. Lia Teopia mana HayKkoBe NiarpyHTs, Bia-
NOBIAHO A0 AKOro AeMOKPATIA LOCUTb ETKO MOXKe NepeTBOPUTUCA Ha TU-
paHito 6inbwocTi™.

Tako) BapTi yBarM €TMMOOTNIYHI KOHOTALIT «4eMOKpPaTii»: «KpaToc»
CTAapOrpeLbKkod MOBOK O3HAYaB HACW/bHWLbKY B3y, Ha NpoOTUBary
«apxe» — NeriTMMHOMY aBToOpUTETY. Y liTepaTypi NPONOHYOTb ABI MPUYNHM
BMKOPWCTAHHA NepLloi KaTeropii Woa0 03Ha4YeHHA B1laamM Hapoay. [o-nep-
e, Le CXMAbHICTb HAaTOBMY, 3 AKMM acoLLitOBABCA NPOCTMIA HAPOA, Y Ti Yacu,
[0 HAaCUNNA 33 BJIA4HOIO AOMIHYBaAHHA. IHWa NpuynHa, TpMBIaabHa: Ha Yac
3aMo4YaTKyBaHHA TEPMIHOMOTIYHOIrO ANCKYPCY «AeMOKPaTIiA — MOHapXxia —
onirapxis» B apiHCbKiN TEPMIHONOTIT BXKe DYB CXOXKUIM TEPMIH — «aemapx»
(moxiaHWI BiA, HBOTO «AEMapXia») — YMHOBHUK, AKUK KepyBaB OKPYrom
(«gemom»), i HacmpaBAi XxapakTepusyBsas BAady Hag Hapogom” .

ApuctoTenb. ApuHckas nonamtus. URL: http://ancientrome.ru/antlitr/t.htm?a=1443001000 (aata 38ep-
HeHHA: 24.04.2021).

MnatoH. locyaapcTBo. Teopus 2ocydapcmea u npasa: xpectomatusa: B 2 T. M.: FOpuctb, 2001. T. 1.
C.520—521.

MaryH A. lemokpatus, unu [lemoH v reremoH. CM6.: EBponeiickuit ynusepcutet 8 CMN6, 2016. C. 64.
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[0 TOro » AeMOKPaTUYHMM BBaKa M NPAMUIA MeTO, PO3B’A3aHHA MK-
TaHb AEepXaBHOro ynpasniHHA. CepeHbOBIYYA BMOKPEMMUAO 1 MOCTaBU-
N0 Ha nepwwuit nnaH npeactaBHULBLKE dopmu aemokpaTii. BoaHoyac
HapoAHe NPeACTaBHMLTBO BCE-TaKWM Maso B aHTWMYHI Yacu xo4a i cneun-
biyHe, oHaK CBOE YHiKanbHe 3Ha4YeHHA. Imnepatopun CealleHOT PUmcbKoi
iMmnepii CTBOPIOBa/IM OPraHn NPEACTaBHULTBA He TiNIbKM A4 KOHCYAbTali,
ane I onA CTBOPEHHA onopu Ha HapoA y 6opoTbbi i3 BceBnaaaam LEPKBU.
TaK Ha neplwomy eTani HoOMiHanbHe HapoaoBnaAAA ByN0 OCHOBOW NeriTh-
MaLii moHapxii.

Enoxa lMpocBiTHMLTBA MOKasana HOBI CTOPOHW AEeMOKpaTil 3 nornaay
BM3HAYeHHA HOCIA BNaAM 33 AEMOKPATUUYHOIO peXkumy i Lie Binblue «pos-
ninvnax» oro besnocepeaHi Ta NpeacTaBHULBKI Gopmu, 3pobmBLLM iX Ha
PiBHI HAYKOBOI AMCKYCIT, Ta B OKPEMMX BUNAAKAX, HA PIBHI NepLIMX KOHCTU-
TYLIMHWUX aKTiB MaliyKe AMXOTOMIYHMMK. TyT MAEMO B3ATU 3@ OCHOBY MOPIB-
HAHHA ABOX OCepenKiB Toro4acHoi AemokpaTii — PpaHuito Ta CLUA.

Y ®paHuji BM3Ha4YanbHUI BNAMB Mano BYeHHA .-, Pycco npo Heno-
[OiNbHICTb | HEBiAYYXKYBAHICTb CyBEpPEHITeTy HapoAy, FO/I0OBHWI MocTynaTt
Teopil AKOro NOAAraB y TOMY, LLO «CYBEPEHITET, AKUI € Ti/IbKN 3/iMCHEH-
HAM 3ara/ibHOT BOJl, HE MOXKHaA HIKOMW Bivy»KyBaTW, i CyBEPEH, AKUI € Hi-
YUM IHLWKM, AK KONIEKTUBHOLO ICTOTOD, MOXE NPEACTaB/ATH TiIZIbKM Camoro
cebe...». «Toaj, Konm 3’ABNAETbCA rOCMOAMH, — HeMa€e binblie cyBepeHa; i
BIiATOAI MONITUYHMI MEXaHI3M 3HULLEHO...» ", ®paHLy3bKi ZOCAIAHMKM ne-
PEKOHYHIOTb, O came noriaamn Pycco narm B ocHOBY KoHCTUTyuji PpaHuii
1793 poky, y cTaTTi 25 Kol (MaeTbes Npo cTaTTio i3 Jeknapalii npas ntoam-
HW 1 TPOMAZAHMHA, KO PO3MOYMHAETLCS KOHCTUTYLiA) YiTKO PO3KPUTO
3MICT UbOro NpuHUMNy: «CyBepeHiTeT rPYHTYETLCA B HApOA); BiH EANHNNA,
HEMOAINIbHUIA, TaKMI, L0 He Ma€E AABHOCTI, | € HeBiaUy<yBaHMN» ™™

MosiBa TaKoi KOHCTUTYLiMHOT Teopii Mana AeKinbKa HacnigKie: no-nep-
e, TaK1I CYBEPEHHWI Hapo/ HIKOM He 3MOXKe NepeTBOPUTMUCA Ha TUpPa-
HiYHY BNaay, a OTKe — He NOTPIBHO BU3HAYATU MeXKi Moro Bnaau. Lle 4itko
cbopmynboBaHo B cTaTTi 28 KoHcTuTyLii 1793 poKy, 3riAHO 3 AKOK «Ha-
poz 3aBxau 30epirae 3a coboto NPaBo nepernsay, NepeTBOPeHHA M 3MiHM
CBOEI KOHCTUTYLIT». «*oAHe NMOKONIHHA HEe MOXe NiANOPALKYBATM CBOIM
3aKOHaM MOKONIHHA ManbyTHI» (LA AOKTPMHA Ma€E CBOE AaNEKOCANKHE Mali-

AHkepcmuT @. P. MonuTuyeckas penpeseHtaumsa. M.: Mspatenbctso BLLUS, 2012. C. 137.

MaryH A. lemokpaTua, nam [lemoH u reremoH. C. 83—84.

Pycco K.-X. 06 0bLecTBEHHOM A0rOBOPE, MW NPUHLLUMNbI NONUTUYECKOrO NpaBa. Teopus rocyaapcTea
v npasa: xpectomatua: B 2 T. C. 535.

KoHctutyumus ®paHumu. URL: http://www.hist.msu.ru/ER/Etext/cnst1793.htm (aaTa 3BepHeHHn:
24.04.2021).

e
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HyTHE, NPO Wo WTMMmeTbes Aani). Mo-apyre, Ans Takoi GopmmM cyBepeHiTe-
Ty Tpeba OAHOCTAMHICTb Nif Yac yxBafeHHA pilleHb. Mo-TpeTe, nporono-
LWEeHHA HaPOAHOrO CyBEPEHITETY CPUYUMHNIO NPOrOAOLIEHHA 3ara/lbHOro
BMHOPYOro Npaga, i HapewTi, No-4eTBepPTE, AOKTPMHA HAPOAHOrO CyBepe-
HITETY B TAaKOMY BapiaHTi 3acBig4mMaa CBOKO HECYMICHICTb i3 MOHAPXi4HOO
bopmoto npasniHHA",

Mo iHWWIA BiK ATIAaHTUKM MM MOKEMO CMOCTepiraTM NPOTUNEKHE CTaB-
NeHHs Ao npamoi (adiHcbKoi) aAemoKpaTii. 3araniom, came amepuKaHCbKa
NpaBOBa TPaAMLiA NPOAEMOHCTPYBaNA MaMKe NPOTUNEKHE CTaBNEHHA 40
N0BONI BIM3bKMX KOHLENTIB — AeMOoKpaTii Ta pecnybnikun. PecnybnikaHiam
i AeMOKpaTia AK ABi 3acaiM KOHCTUTYLIMHOrO yCTPOK Masn Pi3Hi KOHOTa-
uii Ha etani cteopeHHAa CLUA: nig, AeMOKpaTIeErD PO3YMINIM KNacu4He npA-
Me ynpaBAiHHA cnpaBammi HAapOAOM Yepes pedepeHaym 1 iHiuiaTuBK, Toa)
AK pecnybnikaHcbKe NpaBaiHHA nepenbavae «aeneryBaHHs BCi€i NOBHOTH
BNAAM HAPOAHWUM NPEACTaBHUKAMY .

O4yeBNAHO, TYT MO3HAYMBCA BMNANB KOHCTUTYLIMHOIO YCTPOK MaTepPUKO-
BOT AHTAii, OAHWM i3 KNOYOBMX NMPUHLMMIB AKOTO € NAapPJaMEHTCbKUI cyBe-
PEHITeT, BiANOBIAHO [0 AKOro «BMbOOpeLb MaB AnLIe oAHe NpaBo — obu-
paTK YNeHiB NapaameHTy». Lle, CBOED Yeproto, 03Ha4vano, Wwo «BmbopLi He
HepyTb *KoAHOT 3aKOHHOI y4acTi B CNpaBsi iHiLiaTMBK, CaHKL,ji abo ckacyBaHHA
3aKOHIB, yxBaneHux napnameHtom»” . Mpo ue A0CUTb BJYYHO BUCIOBMBCA
.-HK. Pycco: «MeluKaHUj AHMAIT AymatoTb, O BOHM BifbHI. BOHM ranboko
NOMUNRAIOTLCA. BOHM Bi/IbHI TiNIbKM B AeHb BUOOPIB YNEHIB NapaameHTy»
[o TOro X, AK 3acBiA4Yye NoAanblua KOHCTUTYLIMHA NpaKTUKa Bennkobpum-
TaHii, pedepeHaymmM Bce-Takm noyanm BMKOPUCTOBYBATKU, NMPOTE Aulle i3
KOHCY/1IbTaTMBHOK MICi€t0 (HalMMOKa30BilWMIA TyT TaK 3BaHMI Brexit-pede-
peHaym 2016 poky i3 nuTtaHHAM «Yu cnig O6’egHaHoMy KoponiBcTBy nn-
lwaTmnca YneHom €sponericbkoro Cotosy, Y BapTO BMIATU 3 HHOTO?»).

ba 6inblle, NOBEPTAOUMCH 10 aMEPUKAHCbKMX AEMOKPATUUYHMX MpaK-
TUK, MM HE MOXEMO He MOMITUTK NepLlMX NapOoCTKIB Teopii, AKY NOTIM yaa-
noca cucTematnsysatu Mosedosi LLymneTepy B oro enitapHil Teopii ae-
MoKpaTii. MaeTbca npo iHCTUTYT BUBOPLLMKIB, LLO BUKOPWUCTOBYIOTb Mij, vac
BMbopis npesnaeHTa CLUA, aki (BMOopK) 3aBAAKM LIbOMY iIHCTUTYTY MatoTb
HenpPAMKUI XapakTep.

lyHens M. BeegeHue B nyb6avuHoe npaso. M.: MUHTPATIK-P, 1995. C. 88—89.

CorpuH B. B. lemokpaTtus B CLLUA. OT KonoHuanbHol apbl go XXI Beka. M.: Uspatenbctso «Becb Mup»,
2011. C. 62.

[Oaiicn A. OcHOBbI rocyaapcTBeHHOro npasa AHmuKU. M.: Uspanune T-8a U.4. CbiTuHa, 1907. C. 69.
LinT. 3a: MonunTuKa. Tonkosbil cnosapb. M.: UHPPA-M, «Becb mup», 2001. C. 139.
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BaTbKM-PO3POOHMKM aMePUKAHCLKOT KOHCTUTYLLIT TaK NOACHIOBANN BarK-
NIMBICTb ABOCTYNeHeBWX BMOOPIB: No-nepule, 3BMYaliHUX BUOOPLIB MOX-
Ha NiAKYNUTW (BUKOPUCTOBYIOTb HABITb TEPMIH «KOPYNLIA»), No-Apyre, Ha
pilleHHs BMBOPLLMKIB, SKi NPOXKMBAIOTb Y Pi3HMX MICTax, MEHLIWA BNINB
MatoTb «MOYYTTA Ta MPUCTPACTI», i, HAPeLWTi, NO-TPETE, KHEBe/MKa rpyna
ocib, obpaHa cBoiMK cniBrpoMaasHamm 3 BEMKOI Macu, Halainwe noiH-
dopmoBaHa 1 BONOAIE HANEKHOI MPOHUKAMBICTIO ANA LbOrO CKAAAHOIO
pocnigeHHs»”. TIo cyTi, MOMKHa roBOPWUTU MPO HESOBIpY OO nepeciy-
HWUX BMOOPLIB, AKi Yepe3 YNMaANo NMPUUMH, 30KPEeMa BiACYTHICTb peanbHOi
B/JIACHOCTI, He CNPOMOXKHI 3p0bUTK afeKkBaTHUIA BUBIP (AK TyT He Nnpuraga-
T cnosa CokpaTa npo Te, Lo He KoXeH Bnbopelb 34aTeH MUCAUTM pai-
OHaNbHO, Ta BiHCTOHa Yepunnns — wWo Ana Toro, wob posvapyBaTnca B
[eMOKpaTii AOCUTb N'ATb XBUAMH NOCMINKYBATMCA 3 NPOCTUM BUBOPLIEM).

He MeHW UiKaBMM € Te, WO cnoyaTky nepenbdavanu, wo sMOBOPLMKN
ron0CyBaTUMYTb BiZNOBIAHO A0 NePBUMHHOrO BMHOPY rpomasaH. O4HaK Ha
NPaKTULI e BUABMIOCA He TaK, HaNpWKNaa: iHUMAEHT, Wo Tpanueca i3 Bu-
boplumKom-pecnybnikaHuem 3 Texacy Kpicom CynpyHoMm, SKuit BiaMoBMBCA
ronocysati 3a [loHanbaa Tpamna Ha Bubopax 2016 poKy, MOKAMKAUYMCh
Ha CBOE MPaBO CaMOCTIHO GOPMYBaTU CBilt BMOIp (OCTaHHE BiH BUTIyMa-
UMB i3 yIKe LMTOBAHOro 68-ro ece «Peaepanicrta»)’.

Xoua B MexKax KOHCTUTYLiINHOI AoKTpMHM CLUA HMKYeonncaHui iHCcTu-
TYT i Hanexas A0 AenibepaTUBHOI AEMOKPaTIl, MM HE MOXKEMO He NoMiYaTh
BiAXiA, BiA eraniTapHoi moaeni AeMoKpaTii Ta cnpuaHHA Yy GopMyBaHHI Takoi
cMCTeMU AeMOoKpaTii, CyTHICTb AKOI, 3a BUCAOBAOBaHHAM M. LLlymneTepa,
noasrana B TOMy, WO «OKpPeMmi (couianbHi CUAKM) OTPUMYIOTbL MPaBo Ha yxBa-

JIEHHA pilleHb 33 I0NOMOTOH KOHKPETHOT 6opOoTbOM 3a roNIoCcK Hapoay» .

HeratmeHOI KOHOTALLT PO3BUTKY AOKTPUHM AeMOKpaTil 4043V ToTani-
TapHi KOMYHICTUYHI peXxumn, AKi Hamaraamca npoaeMOHCTPYBaTM CBOKO
CNPaBXHIO « AEMOKPATUYHICTb» IK NepeBary BlacHoro naay. laeonoram Ko-
MYHI3MYy, AK IM 34aBa10CA, YAA/10CA 3PO3YMITV CNPABXKHIO CYyTb AEMOKPaTIl
Ta BIAHOBUTHU 11 Ha AePXaBHOMY PiBHI B ymnctomy Burnadi. Ocb WO 3 LbOro
NpMBOAY NUCaB OAMH i3 GyHAATOPIB KOMYHI3My Bonoanmmp YnsaHos (/le-
HiH): «TiNbKK AMKTaTypa NponeTapiaTy B CTaHi 3BiIbHUTU NOACTBO Bif, rHITY
KaniTany, Big OpexHi, anbli, AMuemipcTea bypKya3Hoi AemMoKpaTii, Uil
AeMOoKpaTii Ans 6araThx, CNPOMOXKHA BCTAaHOBUTW AeMOKpaTito 414 H6igHmX,

. depepanuct. M.: Mporpecc, 1993. C. 446—450.

" Texas Republican elector say she won’t cast vote for Trump. URL: https://www.foxnews.com/politics/
texas-republican-elector-says-he-wont-cast-vote-for-trump (Last accessed: 20.04.2021).
Tpebin M. M. CoujianbHo-noniTnyHi ctyaii. X.: Mpaso, 2017. C. 358—359.
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ToH6TO 3p0bUTKM Bnara AemoKpaTii AOCTYNHUMKU GAKTUYHO ANS POBITHUKIB
i HAMBIAHILWNMX censaH, Toaj AK Tenep (HaBiTb i 38 YyMOB HaAEMOKPATUYHI-
woi — byprKyasHoi — pecnybnikm) ui 6nara AemokpaTii Hacnpasai Heao-
CTYMHI BeAIMYE3HIN BiNbWOCTI TPYAALMX»

Monpu HeO4HO3HaYHe CTAaBNEHHA B MONITUKYMI, EKCMEPTHOMY Cepeso-
BUWLLI 1 cepef, rPOMajAH, AKE MOXKHA KOPOTKO OXapaKTepm3yBaTh BiZOMUM
BMCA0BOM B. Yepumnna npo Te, WO «AeMOKpaTia — Le Hailripwa dopma
NpPaBAiHHA, AKWO He 6paTu A0 yBarM iHLWMX, AKi 3aCTOCOBYBa/M 4Yac Bif,
Yyacy», yce-Takm nicns [pyroi cBiTOBOI BiMHM AeMOKpaTia AK NpaBoOBa LiiH-
HICTb NOCTyNoBO Habyna CBOro yHiBEPCaNbHOIO 3HAYeHHs i BpewTi «BMbO-
pona» cobi micue cepes iHWMX ABOX CTOBMIB Cy4aCHOrO KOHCTUTYLiOHaNi3-
My — BEPXOBEHCTBA NpaBa Ta NpaB JHOANHMU.

4.1.2. [emoKparifa AK yHiBepcasibHa LiHHICTb

Y Cratyti OOH 1945 poky 1 3aranbHit gexknapauii npaB JOANHM
1948 pokKy, xo4a 1 He 3ragytoTb be3nocepenHbo NPo yHiBepcasibHy 3HaYy-
LLiCTb AEMOKPATMUYHOT GOPMM NPaBAiHHA, BOAHOYAC BU3HAIOTbL K 3ara/ib-
HOOOB’A3KOBI iT OKpeMi enemeHTU. Tak, cTaTTsa 21 [leknapadii nporoaouye
MpaBO KOXHOro Ha 6e3nocepeaHO y4acTb B yNpaBAiHHI AepKaBHUMM
cnpasamu abo yepes BifibHO 0OpaHNX NPeaCTaBHMKIB.

OaHaK y)e B MiXKHapoAHMX NakTax MpPO rPOMaAAHCbKI Ta MOAITUYHI
npaBsa i NPo couiaabHi, EKOHOMIYHI Ta KyNbTypHI NpaBa 1966 poky nepea-
DayeHo, Lo «AeprKaBa MOXKe BCTaHOBOBATY OOMEKEHHSA LMX NPaB... TiNb-
KW Wob cnpuaTn 3aranbHOMy A06p00YyTy AEMOKPATUYHOIO CyCninbCTBa»
(cTaTTa 4 MakTy Npo couianbHi Npasa). OKPiM LbOro, y NepLiomMy i3 Ha3Ba-
HWX NaKTiB BM3HAYEHO TaKi Ba)KAMBI e1eMeHTN AeMOKPaTUYHOIO YCTPOH,
AKi nonepeaHbo 3adikcoBaHo B Jeknapadlii (40 uboro B cTatTi 25 MaKTy
BKA3YOTb 0/aTKOBO OCHOBHI MPUHLMNM BMOOPYOro npasa i NpaBo Ha A0-
CTYN A0 AepKaBHOI Cy»KOu).

KomiTeT 3 npaB MOAMHU (iHCTUTYLIMHWIA NPaBO3axMCHUIA MexaHi3m,
CTBOPEHMIA, WOH rapaHTyBaTK MOMOXKEHHS MaKTiB) Ha NiacTasi posrnaay
OTPMMAaHMX CKapr HampaLtoBaB HW3KY BAaroMMX HOPUANYHMUX MO3ULIN, WO
[0oMNoMaraloTb NPaBMUIbHO IHTEPNPETYBATU HOPMM LMX MiXKHApOAHO-Npa-
BOBMX AOKYMEHTIB: «TpomagsaHu bepyTb yyacTb besnocepenHbo B ynpas-
NiHHI NyBAIYHMMK CnpaBamK, 30KPEMa BOHM yXBasolTb abo 3MiHIOKTb
KOHCTUTYLO, abo po3B’A3ytoTb NybHAiUHI NUTaHHA 3a gonomoroto pede-

JlenuH B. U. O «aemokpatumn» u auktatype. URL: https://www.marxists.org/russkij/lenin/works/37-2.
htm (aata 3BepHeHHnA: 24.04.2021).
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PEHAYMY YW iHLWOro NpoLecy ronocyBaHHA». «PopmMamMm yyacTi € TaKOXK
poboTa B acambnesx, WO MatoTb MOBHOBAKEHHA YXBa/tOBATM PilLEHHS
WOAO0 MICLUEBUX NMUTaHb abo 3 NMUTaHb MKUTTEAIANBHOCTI KOHKPETHOI rpo-
MaAM i B KOHCYNbTAaTUBHUX YPAAOBUX OpraHax... [poMazaHn TakoxK 6epyTb
yyacTb Y BeZleHHi nybaiyHuX cnpas, BNAMBaAOUYM Yepes rpomaachki Aebatu
W pianor 3i cBOiMM npeacTaBHMKaMK abo Yepes opraHM camoopraHisalii.
Lto yuacTb niaTpMMytoTb Yepes 3abesnedeHHs cBoboan BUCIOBAEHHA MO-
rA4is, 3i6paHb Ta acoujaLin» .

LUle ogHMm axkepenom po3yMiHHA AeMOKpaTil AK YHIBEPCabHOMO KOH-
LenTy € CMCTEMA KpUTEPIiiB «HAapoAoBAaAAA», AKY 3aNpOonoHyBaB cnelli-
aNbHWI AONOBIAAY 3ragaHoi Komicii E. A. [laec: rapaHTyBaHHA 3ara/lbHOCTI
npaBa Ha y4acTb B pO3POO6EHHI 1 yXBaNEHHI 3aKOHIB, B iXHbOMY 3aCTOCY-
BAaHHI Ta BM3HAYeHHI 3arasibHOT NONITUKM; MNiA3BITHICTb TUX, XTO MPaBUT,
TUM, KUM NPaBAATb, WO Nepeabadvae NoOACHEHHA CBOIX i Ta pilleHb; 3mi-
HIOBAHICTb OCi6, AKi NpPaBAATb; NiA3BITHICTb TUX, XTO NPaBWUTb, NPEACTaB-
HMKAM TUX, KUM NPaBAATb; Ti, XTO NPaBAATb, MOBUHHI ByTK obpaHi npea-
CTaBHMKAMM TUX, KUM MPaBAATb; Ti, XTO NPaBAATb, MatoTb BUMHATK AMLLIE B
iHTepecax TUX, KUM BOHW NPaBnaTh .

Mpo 3HaYYLiCTb AEeMOKpPaTIl NLLIOCA HEOAHOPA30BO 1 B iHWNX BAXKAN-
BMX MiXXHapOAHUX LOKYMeHTax, 30Kkpema [JokymeHTi KoneHrareHCbKoi Ha-
paan KoHdepeHLuii 3 ntoacbkoro sBumipy HECE (1990): «[leprkaBu-y4acHML
BM3HAOTb, LLO KUTTE3AATHA AEMOKPATIA 3a/1€XKUTb BiJ, HAABHOCTI AK YaCTu-
HW HaLLOHANbHOIO XUTTA AIEMOKPATUYHUX LLIHHOCTEN | NPaKTUKK, @ TaKOXK
LWWMPOKOTO KOMla AeMOKPATUYHUX IHCTUTYTIBY.

OfHak, MabyTb, HaNLiIHHILWE 3HaYeHHSA N Yac BU3HAHHA YHiIBepCcabHOI
3HAYYLLOCTI AeMOKpPaTii Masio yXxBasieHHA B mexax Paam €sponun KoHBeHU,i
NpO 3axMCT NpaB JHOANHM 1 OCHOBOMOJIOXKHMX cBoboa 1950 poky. Came
B Npeambyni KoHBeHL|I MAeTbCa Npo «IMOOKY Bipy AeprKaB-y4acHULb B
Ti OCHOBOMOMOXHI cBOOOAM, AKI CTAHOBAATL NiABa/IMHM CNpaBeaIMBOCTI
M MWPY B YCbOMY CBITi, i AIKi AKHaWAinwe 3abe3nevyroTb, 3 OAHOrO HOKY,
3aBAAKM LI€EBIN NONITUYHIM AEMOKPaTIl, a 3 iHWOoro 60Ky, 3aBAAKM CMi/lb-
HOMY PO3YMIHHIO W A0AEP)KaHHIO MPaB MOAWHK, BiO, AKMX BOHM 3ase-
)aTb». B ocHOBHOMY TeKcTi KOHBEHLji Npo AeMOoKpaTito («AeMoKpaTuiHe
CYCMiNbCTBO») 3rafytoTb Y KOHTEKCTI MOM/AMBOrO ObMexKeHHs peanisadii
KOHBEHLIMHWX NpaB.

International Covenanton Civil and Political Rights. Cases, Materialsand Commentary. Oxford: Oxford
University Press, 2013. P. 737.

BypomeHckuii M. B. MonnMTryeckue pexmMmbl rocyAapcTs B MexXAyHapoAHOM npase. (BausaHue mexay-
HapOAHOro NpaBa Ha NOAUTUYECKME perMMbl rocyaapcTs). X.: Mpaso, 1997. C. 135—136.
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KntouoBa xapaKTepmcTMKa TaKOro AeMOKPATUYHOrO CycninbCTBa — Le
noYyaToK Aianory BCcepeamHi CycninbCTBa 3apajm PO3B’A3aHHSA CKAAAHUX
NUTaHb | TEPNUMICTb A0 ByAb-AKMX, HABITb APATIBAMBMX iAel Ta NOrALIB.
Tak y cnpasi «CTaHKoB Ta o6’eaHaHa MaKkeaoHCbKa opraHizauia “lniHaeH”
npotn bonrapii» (2001) EBponencbKkMin cya 3 NpaB JOAMHM BUCTYNUB 3
BaXK/IMBOKO OPUAMYHOK no3uuieto: «CyTHICTb AeMOoKpaTii B ii 34aTHOCTI
PO3B’A3yBaTN Npobiemn Yepes BiaKpPUTI obroBopeHHa». «LLBMAKI 3axoam
NPeBEeHTUBHOIO 3MICTy LWOAO0 NpuaylleHHs cBoboan 3ibpaHb i BUCIOB-
NeHHA IYMKM Yy BMNaAKaX, AKi He CTOCYHOTbCA NiAOyproBaHHA 10 BUMHEHHS
HacuAbCTBa abo BiAMOBM BiA, AEMOKPATUYHUX NPUHLMMIB — AKMMMK 6 WWO-
KYOUMMM ab0 HENMPUNHATHUMM NEBHI NornaaM abo BMKOPUCTaHI C10Ba He
371aBanuCs BNaAi, i AKMMM 6 HE3aKOHHUMM MO BYTU BUMOTU — poBAATb
noraHy NOCAyry 4eMOKpaTil i YacTo CTaBAATb il NiJ, 3arpo3sy».

BapTo TaKoX 3BepHyTW yBary Ha Ti iIHAMKATOPW, AKMMMK KOPUCTYIOTLCA
ABTOPUTETHI MiIXKHAPOAHI HeYypAAOBI OpraHisauil 418 BU3HAYEHHA CTyne-
HA «AEMOKPATUYHOCTI» Ti€l UM IHWOI AeprKaBu. Hanpuknad, opraHisauyia
Freedom House paHye KpaiHu 3a1eXHO Bif, PiBHA rapaHTOBaHOCTI 1 peani-
30BaHOCTI MONITUYHUX Ta TPOMAACbKMX Npas. O4HOYACHO NONITUYHI NpaBa
nepefbayatoTb 3MOry «Bi/IbHO rOIOCYBATM 33 NEBHI abTEPHATUBM B MeXKax
NeriTMMHMX BMOBOPIB, 3MaraTica 3a 3aMillleHHA AeprKaBHMX NOcas, BCTyna-
TW B NOAITMYHI NapTii 1 opraHisauii Ta 06mMpaTh NpeacTaBHUKIB, AKi peanbHO
HepyTb y4acTb Y BU3HAYEHHI NOAITUYHOTO KypCy 1 NiA3BITHI enexktopaty» .

4.1.3. KoHctuTyuioHani3awia gemoKparTii AK KN1KUYO0BOi LiHHOCTI
KOHCTUTYLiOHaNi3my

Y KOHCTUTYLIAX «NepLloi» XBMAI, NONPK MOCTYNOBE 3aKPIiNJAeHHA B HUX
AEeMOKPaTUYHMX CTaHOAPTIB M iIHCTUTYTIB, He BAABaAMcAa A0 He3nocepes-
HbOIO BUKOPWCTAHHA TEPMiHa «ZeMOKpaTia» B il TekcTax. JOCnTb CKasaTtw,
O B HAWCTapiWil cepen, YNHHUX KOHCTUTYLiIiN — OCHOBOMOIOKHOMY 3a-
KOHi CLUA He BMKOPUCTOBYHOTb 3rafaHOl KaTeropii, oHaK ue He 3aBagmnio
i 6yTN OAHUM i3 B3ipLIiB 4EMOKPATUUYHNX MNEPETBOPEHDL B iHLLIMX AEPMKABAX.

OAHMM i3 NepLInX MUCAHUX KOHCTUTYLIMHMX aKTiB «4pYyroi xBuai» (nicaa
Mepuwoi CBITOBOI BiliHM), A& AEMOKPATI HAaNEXUTb A0 PaHTy KOHCTUTYLLIN-
HOTro NpuHumMny, byna KoHctuTyuis AecTpii 1920 poky, y cTaTTi 1 AKoi 3a3Ha-
YyeHo, WO «ABCTPIs € AEMOKPATUUYHOLO pecnybnikoto, ii NpaBo NOXoAuTb Bif,
Hapoay». KOHCTUTYLiMHMIA cya, ABTpIT HEOAHOPA30BO 3BEpPTaBCA A0 3raja-
HOI HOPMM AK IHCTPYMEHTA iHTepnpeTalii Ta KOHTpoAto. TaK, aHani3yroun

JemokpaTtunsauma. M.: U3gaTt. gom BLU3, 2015. C. 78.
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Konekc myHiumnanbHmux Bnbopis BigHs, BiH 3ayBakmB, WO, 3BaXKatoumM Ha
3MicT cTaTTi 1 KOHCTUTYLIT, aBCTPiliCbKe rPOMaAAHCTBO € BM3HAYa/bHUM
KpUTEpiEM BM3HAYEHHA HaneXHOCTi ocobu A0 aBCTpiicbkoro Hapoay. Le
[an0 NiacTaBu Cyay BU3HATU HEKOHCTUTYLiIMHOK HOpMy KofeKcey, Wo Hagi-
NANA aKTUBHUM i NACUBHMM BMOOPUYMM NPAaBOM Ha BUBOpax [0 PaiOHHUX Y
BiaHi paa ocib, siKki He € rpomaasaHamm ABCTpIl (OKpiM rpomaasH KpaiH-yne-
HiB €EC) (PiweHHsa Bia 30 yepsHa 2004 poKy).

Y KoHCTUTYyUifX, AKi MoYanu yxBanatoBaTh nicna [Jpyroi CBIiTOBOI BiNHM,
3BaXKaloUM Ha BULLEONMCAHY YHiBEPCANi3aLito AeMOKpaTii AK 3ara/ibHOLM-
BiNi3aUiMHOI LiHHOCTI, CNOCTEPIraEMO HOBY KOHOTALLiKO KOHCTUTYLIMHOMO
KOHUENTY AeMoKpaTii. Tak y KOHCTUTYLiMHOMY akTi PPH 1949 poky Ak ogHy
i3 KHOYOBMX KaTeropiin BUKOPMUCTOBYIOTb «BiIbHUIA IEMOKPATUYHNI Naa».
®PenepanbHUN KOHCTUTYLLIMHMM cya Himey4yrHu HeO4HOPa30BO TIYMaYymB
Lo Kateropito Tak: «[ig BiAbHUM AeMOKPATUYHMM OCHOBOMONOXHMM NO-
PALKOM PO3YMIOTb TaKUI [ePXKABHO-NPABOBMIA CNOCiO NpaBaiHHA, AKUNA
YHEMOXNMBIOE OyAb-AKEe HACUANA | CBABINNA, 3aCHOBAHMIA HAa CAMOBM3Ha-
yeHHi Hapoy 3a BONEBUABNEHHAM BiNbLWOCTI, Ha cBObOA i piBHONPaB'i»".
[0 03HaK Takoro NopAzKy HanexaTb: «MnoBara 0 KOHKpeTn3oBaHux B Oc-
HOBOMO/IOXKHOMY 3aKOHi MPaB MIOAMHM, NepefoBCIM 40 NPaBa Ha XMUTTA Ta
BiZIbHMIA PO3BMTOK, HAPOAHWMI CyBepPEHITET, PO3NOAIN NMOBHOBAXKEHb, BiA-
NoBiAANbHICTb YPALY, BUKOHABYA HE3a/1EXHICTb CYAIB, WO OPIEHTYETLCA Ha
3aKOH, NpMHUMN BaraTonapTiMHOCTI i PiBHICTb MOXAMBOCTEN ANA BCiX NO-
NITUYHKMX NapTiK, 30Kpema nepeabadveHe KOHCTUTYLIEIO NpPaBo Ha obopM-
NEeHHA Ta AiA/IbHICTb 0no3uMLin ™.

AKTMBHILLE L0 KaTeropito B TMX YM iHLWMX KOHOTALLIAX NOYain 3aCTOCO-
BYBATU B KOHCTUTYLLIAX «OCTAaHHbOI XBUAI» HA 31aMi CTONITb. Tak, y CTaTTi 2
KoHcTuTtyuii Mosbuli 1997 poky 3a3HaveHo, wo MNonbcbka Pecnybnika € ae-
MOKPATMYHOO NMPaBOBOO AEPKABO, WO 34iNCHIOE NPUHLMMIM COLLiaIbHOT
cnpaBeAMBOCTI. MpnBepTaEe yBary Takox i npunuc ctatti 11, B AKi1 BU3Ha-
YeHO, L0 METO NONITUYHWUX NAPTIM € BNANB AEMOKPATUYHUMIN METOAAMM
Ha NoNITUKY aepKaBn. OKpim LIbOro, 3raZlaHy KaTeropito BXMBAKOTb Y TEKCTI
we 4 pasu: y KOHTEKCTI 3anpoBaKeHHA «4eMOKPAaTUYHOIO LMBINIBHOMO
KOHTPOO» Haf 30POMHMMM CUNamm (4acTUHa Apyra cTaTTi 26), «eBponei-
CbKOI» GopMyIn 0OMeXeHHs peanizalii NpaB JOANHM Ta KPUTEPID «MO-
TpiBHOCTI B A&@MOKPaTMYHIl AepsKaBi» (4acTuHa TpeTa cTaTTi 31); rapaHTin
«iHbopMaLiMHOro» NpanBeci B 3Ha4YEHHI MOXMBOCTI OpraHis Bfaamn 36u-

.

Xecce K. OCHOBbI KOHCTUTYLMOHHOrO Npasa ®PI. M.: lOpuamnyeckas nutepatypa, 1981. C. 72.
Xecce K. OcHOBbI KOHCTUTYLMOHHOTO Npasa ®PI. M., 1981. C. 67.
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paTu nuue Ty iHGopmalilo, «AKa NOTpibHA B AEMOKPATUYHIN NpPaBOBil
nep:kaBi» (4acTnHa apyra ctaTTi 51).

OAMH i3 OCTaHHIX KOHCTUTYLIMHWUX aKTIB, YXBa/leHMUX Ha EBPOMENCbKOMY
KOHTUHeHTI — KoHcTuTyuia YopHoropii 2007 poKy TaKOXX BUKOPUCTOBYE
Taki niaxoam A0 3aKpinaeHHs AeMOKPATUUYHUX IHCTUTYTIB | HOpM. MabyTb,
BMPI3HAETbCA NMIe OAHa LiKaBa Bapialjia 3aKkpinaeHHA iHCTUTYTY 3abo-
POHM y3ypnauii Bnaan: «He mMoxKe aHi BM3HaBaTMCb, aHi 3AiMCHIOBATMCA
BNaZa, WO He MAE MOXOAXKEHHSA i3 BiIbHOrO BONEBUABNEHHA IPOMAZAH Ha
[EeMOKPaTUYHMX BMOOPaX, NPOBeAeHMX BiANOBIAHO 40 3aKOHY» (4acTMHa
TpeTa cTatTi 2 KoHCcTuTyuji).

Lono KoHCTUTYUIT YKpaiHK, TO KaTeropito «AeMOKPaTiA» B PISHUX KOHO-
TaLiAX BUKOPUCTOBYIOTb HE TaK YacCTO: OKPIM BU3HAYeHHA NPUHLMNY AEMO-
KpaTUYHOI AepKaBu, KOHCTUTYLIIEZIABELb BXKMBAE POOBE MOHATTA «HOpMU
be3nocepeaHbOi AEMOKPaTIi» A0 TaKMX IHCTUTYTIB, AK BUOOpU 1 pedepeH-
Aym (cTaTTa 69 KoHcTUTyLii).

KoHcTutyuinHnin Cya YKpaiHM Heo4HOPa30BO BUKOPUCTOBYBAB KOHCTU-
TYLIMHWM NPUHUMN AeMOKPaTIi Nia Yac iHTepnpeTauii TMX Y iHWKWX Noo-
*eHb OCHOBHOTO 3aKOHY, @ TAaKOX NepeBipKM LWOAO BiANOBIAHOCTI 3aKOHIB
KoHCTUTYLi. BapTo B3ATW 40 yBaru Taki:

* MPUHUMN NOAITUYHOI 1 igeonoriyHoi 6araToOMaHITHOCTI SIK YacTMHa
OEMOKPATUYHOro 3MICTy JAepasu: «[TpUHUMNKM AEMOKPATUYHOI
NpPaBOBOI AEPKaBM, 30KPEeMa NoJiTUYHA 1 igeonoriyHa 6araTomaHiT-
HIiCTb CYCMi/IbHOTO KUTTA B YKPaiHi, 3yMOBUIN KOHCTUTYLINHI 3acaam
CTPYKTYPYBaHHA Ta BHYTPIWHbOI OpraHisauii A4iAaNbHOCTI BepxoBHOI
Paau YkpaiHu AK eAMHOr0 OpraHy 3aKOHO4ABYOI B/IaAM B AEePXKaBi...»
(PiweHHs Big 25 vepsHa 2008 poky No 12-pn/2008);

* BAX/IMBICTb A0AEPKAHHA MepioAMYHOCTI BMOOPIB Yy AeMOKpaTHy-
Hil AepKaBi: «BaxknmBe 3HaYeHHs y GYHKLiOBAHHI 4eMOKPATUYHOI
Aeprkasu, il pecnybnikaHCbKMX 3acaf, Mae BM3HaveHUn OCHOBHUM
3aKOHOM YKpaiHu nopaaok GopmyBaHHA OpraHiB AepKaBHOI Braan,
30Kpema nepiogmnyHIicTb IXHbOTro 0bpaHHA 1 NpUaHaYeHHs» (PilueH-
HA Big, 28 KBiTHA 2009 pokry Ne 8-pn/2009; sig 4 uepsHa 2009 poky
Ne 13-pn/2009);

e 330e3nevyeHHsA AeMOKPATUYHOCTI Nia Yac opraHisauii Ta AiaNbHOCTI
BITYM3HAHOIO Map/aaMeHTY, 30Kpema AOTPUMAHHA KOAeriaabHOro
cnocoby yxBaneHHs BepxoBHOWO Pagoto pilleHb: «AK npeacras-
HUUBKMIA OpraH NPaLoe 3a AEMOKPATUYHUM NPUHLMNOM YXBaseHHA
pilleHb He OAHOrON0CHO, @ KOHCTUTYLIMHO BM3HAYeHO DiflbLLicTHO
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(cTatTa 91 KoHcTuTyLii YKpainm) (PiweHHs Bia 17 »oBTHA 2002 poky
No 17-pn/2002)".

Monpu Te, WO 33 OUjHKAaMKM 3aXiAHWX aHaNiTUKIB YKpaiHa 1M Aoci Anlwa-
ETbCA «EIEKTOPaIbHOO AEMOKpPaTieEto» (TOBTO TaKoto, B SKil i3 yCiX iIHCTUTY-
TiB A€MOKPaTii 6ifbli-MeHLI ePpeKTUBHO NPaLIOE NnLle 0AMH — BMBOpK ),
cnig, cnoAaiBatvcA, WO MW Ha3aBXAW 3a/MWWAM  COLLaNiCTMYHO-TOTa-
NiTapHuit Tabip.

MpPO OCTaHHIM Y KOHTEKCTI MUTAHHSA, L0 aHaNi3yEMO, yCe-Takun BapTo 3ra-
0aTN. TIPUYMHOI0 UbOro, AK YXKe 3a3Hayanu BULLE, € HAMAraHHA PEXMMIB
BCTYNMWTK B NeBHY 60pOTbOY 3a 3BaHHA HAaNAEMOKPATUYHILLMX AepKaB, AKi,
MO CyTi, € CNPaBXHIMM aHTUNOAAMM CY4aCHUX AeMOKPaATIN. | B Uit «6OpOTb-
6i» BOHM aKTMBHO BUMKOPMUCTOBYHOTb KOHCTUTYLLIMHWIA IHCTPYMEHTapIN.

Hacamnepes Taki pexxmmmn nomtobnatoTb Y CBOIX KOHCTUTYLLISX BKasy-
BaTW Ha CBOI AEMOKPATUYHICTb Ta HAapOAHICTb. OAMH i3 TaKMX NPUKNALIB,
KoHcTuTtyuia Kopencobkoi HapoaHo-[emoKkpaTuyHoi Pecnybniku, aka pac-
HIE NMOKAMKAHAMW Ha AEeMOKPaTMUHI OCHOBW AepKaBHOCTI. MpaBaa, 04HO-
YacHO KMAAtOTbCA B OYi TaKi Macaxi, AK «ycCi AeprKaBHi opraHu matoTb ByTH
OpraHi3oBaHi 1 ynpaBaaTUCh Ha NiACTaBi NPUHUNMMY AEMOKPATUYHOTO LIeH-
Tpaniamy» (cTatra 5) Ta «3aBAaHHAM [EpPMKaBM €... 3MILHEHHA AMKTATYpU
HapoAHOoi AeMoKpaTii» (ctatTs 12).

lLloao 3ragaHoro KOHUENTY «AeMOKPATUUYHOIO LeHTPaniaMmy», To Len
OKCIOMOPOH MOpOoAMAa PagAHCbKa iAe0N0rifa, AKMIA 03HAYaE «MOEAHAHHA
[EeMOKpaTU3mMy, TOOTO NOBHOBNAAAA TPYAALLMX, IXHBOI CAMOAISNbHOCTI 1
iHiLiaTMBN, BUDOPHOCTI iXHIX KepiBHMX OpraHiB Ta iXHbOi Nignernocti ma-
CaM, 3 LeHTpani3auieto — KepiBHUUTBOM i3 OAHOrO LLEHTPY, NignopAaKy-
BAHHAM MEeHLWOCTi BiNbLWOCTI, AMCUMNAIHOW0, NiANOPAAKYBAHHA NPUBATHMX
iHTepeciB 3araibHUM y BOpoTLOI 33 OOCATHEHHA NOCTaBAeHOI MeTu»”
3N10BXMBAHHA «AEMOKPATUUHMM KOHLLENTOM» PAAAHCBKUMU PEXMMAMM
BMABNAMOCA | B TOMY, WO YMMANO KOMYHICTUYHMX NAPTiN iMeHyBann He
iHaKLLe AK « AeMOKPATUYHI».

[oknagHiwe aus.: bapabalw 0. JleMoKparis B CUCTeMi LiHHOCTeH KOHCTUTYLiHOro naay (3a matepia-
Namu NpakTuku KoHctutyuiHoro Cyay YKkpainu). BicHuk KoHcmumyuitiHoeo Cydy YkpaiHu. 2009. Ne 5.
C. 89—97; bapabaw K. MuTaHHA B AemoKpaTii B NpaBoBux no3uuiax KoHcTuTyuiiHoro Cyay YKpaiHu.
BicHuk KoHcmumyuitiHoeo Cydy YkpaiHu. 2011. Ne 4—5. C. 82—87.

" [demokpatusaumsa. M.: M3gat. gom BLU3, 2015. C. 530—531.

" KoHuenuuu u onpegeneHns 4emoKpatum: aHtonorus. M.: KomKHura, 2006. C. 100.
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4.1.4. dopmu gemoKparii: KOHCTUTYL,iAHI acneKkTH

dopmyBaHHA KOHCTUTYLIMHOI Modeni AemoKpaTii moyanoca i3 Bu-
H6opyoro npasa, 6opoTbba 3a 3aranbHICTb AKOrO BWMKAMKANA A0 XKMUTTA
HaBiTb CMpPaB)KHi 3ara/bHOCBITOBI PyxW (A0OCWUTb MpuragaTv CnaBHO3BIC-
HUX CybPaXKMCTOK).

[o Toro K He cnip 3abyBaTtu, WO Lie B OAHOMY BaXK/IMBOMY [ArKepeni
aMEepPUKaHCbKOTO KOHCTUTYLiMHOTO NpaBa, Jdeknapalii HezanexHocTi CLUA
1776 pOKy, O3HAYeHO LWe OAHY BaxKAMBY MiABANMHY AeMOKPATUYHOIO
YCTPOK — MPaBO HapoAy Ha MOBCTaHHA: «Y pasi, AKWo byab-ska popma
ypAdy CTae 3ry6HOK A48 CaMMX UMX Liaei”, Hapos Mae npaso 3MiHUTK
abo ckacyBaTu ii i cdopmyBaTM HOBUI ypALd, 3aCHOBAHWIM Ha TaKMUX NMPUH-
umnax i dopmax opraHisauii Bnagu, ki, AK MOMy BUAAETbCA, AKHaWAINWe
3abe3neyaTb NtoAAM He3neky i WacTa».

AK 3ayBaXKylOTb AOC/AIAHUKM, MPAKTMKA KOHCTUTYLIMHOIO 3akpin/ieHHs
33 HapOAOM MpaBa Ha MOBCTaHHSA (Y1 NpaBa Ha PEBO/IIOLiI0) He cTana no-
wmpeHoto. OAHMM i3 HEYUCNEHHUX MPUKNALIB € KOHCTUTYIOBAHHA LLbOrO
npasa B OCHOBOMO/IOXKHOMY 3aKOHI PPH 1949 poky: «YCi HimLI MatoTb Npa-
BO YMHMUTK oNip ByAb-KOMY, XTO HAMAraeTbCA CKacyBaTU YNHHUI KOHCTUTY-
LiHUIA NOPAAOK, AKLLO iHLWI 32CObM BUABNAIOTLCA HeAiMCHMMIY (NpaBaa, vy
nepBMHHOMY TEKCTi LLiEl HOpMK He By/0, a 3'ABMAACA BOHA Mic/aA BHECEHHSA
3MiH [0 3aKoHy 1968 poky)™.

Lloao BITYM3HAHOTO KOHCTUTYLLIMHOIO NpaBa, TO Ha NepLUMX eTanax pos-
pobneHHA OCHOBOMOMIOXKHOIO 3aKOHY MPOMOHYBA/IM 3aKPINUTKU BULLE3a-
AaHe NpaBo B TaKOMY BapiaHTi: «[pomagaHmn YKpaiHM MatoTb MPaBo YNHUTH
onip i nepenoHun Byab-KOMY, XTO HAMaraeTbCsA HaCUAbHO NiKBiAYBaTU YKpa-
THCbKY [epaBHICTb, KOHCTUTYLIMHMIA Naj, BU3HAYEHI Lieto KOHCTUTYLEO,
NopYyLEeHHA TePMUTOPIaNAbHOI LLINICHOCTI Y1 YNHWUTDL Aji, CNPAMOBaHI Ha 3ax0-
NNeHHs AepsKaBHoI Braam» (cTatTa 12 npoekTy KoHcTuTyLii YKpainu (y pe-
OaKUii BiAg, 26 »oBTHA 1993 poKy, 400ONPaLbOBaHOI 33 pe3y/bTaTaMM BCEHa-
POAHOro 06roBopeHHs)). 3roAoM NPOMOHYBaAU «MOM AKLLINTMY LIHO HOPMY,
3BIBLUM T MaiKe 40 «HIMEeLLbKOro BapiaHTa i3 BKa3iBKOM Ha Te, Lo NpaBo Ha
onip moke HByTN 3aCcToCOBaHe, KOAM iHLLI KOHCTUTYLMHI 3acobun HeaocCTyn-

3raZaHi uini, BU3Ha4YeHi B nonepeaHin Hopmi: « M BUXOAMMO 3 Tiei CaMOOYEBUAHOI iICTUHM, LLLO BCi Nt0an
CTBOPEHi PiBHUMM i HagineHi ixHim TBOpLEEM NEBHUMMU HEBIAYYKYBAHUMM NPaBaMK, A0 AKUX HANEKUTb
KUTTA, cBo6OAA 11 NPAarHEeHHA WacTa».

Morpe6Hsk C. M., Yaposa E. A. ConpoTusieHue yrHeteHuto. BocctaHue. Pesontoums (TEOPETMKO-NpaBoBoit
aHanu3 B cBeTe AOKTPMHbI Npas yesioseka). URL: http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/2-3-2013/
item/102-soprotivlenie-ugneteniyu-vosstanie-revolyutsiya-teoretiko-pravovoj-analiz-v-svete-doktriny-
prav-chelovekapogrebnya-k-s-p-uvarova-e-a (nata 3sepHeHHs: 24.04.2021).
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Hi». OQHAK B OCTATOYHIlM pedakuji, AKy 3aTBEPAMB NapiamMeHT 28 YepBHA
1996 poKy Micusa AN LUbOro npasa B TEKCTI KOHCTUTYLIT He 3Halwaocs .

Monpwu Le yKpaiHCbKMIA Hapoa, ABiYi ckopucTasca HUM (MomapaHyeBa
peositoLis 2004 poky 11 Pesontouia riaHocTi 2014 poKy), wob He aonyctu-
TV y3ypnauii Bnaan. [lo pedi, abCoNtoTHO apryMeHTOBAaHO CTBEPAKYHOTD,
O HOPMATMBHe MiArPyHTA TaKoro mpasa Ta MOro peanisauii Bce-Taku €,
3 OrA4Y Ha 3aKpinieHHA B KOHCTUTYLIT NON0XeHb NPO BiANOBIAANbHICTb
LepKaBu nepep NOAMHOK 33 CBOK AiANbHICTb (YacTMHa Apyra cTaTTi 3),
BMHATKOBE MPaBO Ha BM3HAYEHHA 11 3MiHY KOHCTUTYLIMHOrO naay (4acTtuHa
TpeTa cTaTTi 5), 3abopoHy y3ypnaLii AepKaBHOI Blaay (4acTMHa YeTBepTa
CTaTTi 5) Ta HaABHe B KOXKHOMO NPaBo OyAb-AKMMW He 3aDOPOHEHUMM 3a-
KOHOM 3acobamu 3axmLLaTi cBOi Npaea 1 ceoboam Big, NOpyLIEeHb i NpOTK-
npaBHMX NnocAraHb (4acTrHa WocTa cTaTTi 55).

[0 TOro K KOHCTUTYLiOHaNi3auia AemoKpaTii BiabyBanaca yepes 3akpi-
NAEHHs IHCTUTYTIB be3nocepeaHbo peanilalii HapoaoBaaaan.

Bnbopwu Hacnpasai BianoyaTky BM3HABAAM FOOBHUM AEMOKPATUYHUM
IHCTPYMEHTOM peanisalii HapoaoBsaaaaA. Ha piBHI KOHCTUTYLUIT 3aKpinsto-
Ba/M BMOOPYI LLeH3M, MPUHLUMUMK BUOOPYOro nNpaBa M OCHOBHI MpoLeaypHi
BMMOTM NpOBeAeHHs BMOOpIB.

OCHOBHWM «KOHKYPEHTOM» Yy KOHCTUTYLiMHOMY nosi 6e3nocepeHbol
LeMoKpaTil cTae pedepeHaym. Monpu Le forika PO3BUTKY KOHCTUTYLiMHOI
[EeMOKpaTil AeMOHCTPYE, WO HaredeKTUBHILLMMKM GOpMammn BUABKUIMCS
caMe npeacTaBHMUbBKI. [iAnbHICTb KoaeriaibHMX 3aKOHOAABYMX OpraHiB
BBiOpana B cebe HaMNINWi pUCK AEMOKPATMYHOIO NPaBAiHHA 1 Aenibepa-
TMBHI Hayana, AKi BiAPI3HAIOTb MOro BiA TOTANITAPHMX pexnmiB. Taka ae-
NnibepaTuBHICTb Ha NpoTuBary besnocepeaHim dopmam aasana 3Mory, 3a
BAYYHMM BMCAOBOM Kiacuka ¢paHLy3bkoro nibepanismy ®patHcya [liso,
BUTATTK i3 Hagp CycninbCTBa NyONIYHWUI iHTEpec, AKMN OAMH NunLie Mae
MpaBo ynpasaAATY CyCniNbCTBOMY

Po3WmnpeHHs BMOOPYOro nNpaga i yTBEPAKEHHA NPUHLMNIB NapaameH-
Tapu3my — yce Le CynpoBOAXKYBa0 KOHCTUTYLLIMHWIA PO3BUTOK AeMOKpa-
Tin 4o Nepwoi NonoBMHN XX cTopivya. LLle oaHMM BaroMmm KpOKOM po3-

LWanosan B. H., KopHees A. B. Uctopua KoHctutyumm YkpaunHbl. [HinponeTpoBcbK: «AKLeHT MM».
C.76—77.

Morpe6Hsk C. M., Yaposa E. A. ConpoTusieHue yrHeteHuto. BocctaHue. Pesontoums (TEOPeTMKO-NpaBoBoit
aHanu3 B CBeTe AOKTPMHbI NpaBs yesioseka). URL: http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/2-3-2013/
item/102-soprotivlenie-ugneteniyu-vosstanie-revolyutsiya-teoretiko-pravovoj-analiz-v-svete-doktriny-
prav-chelovekapogrebnya-k-s-p-uvarova-e-a (nata 3sepHeHHs: 24.04.2021).

PosaHBanoH M. emoKkpaTUiHa NeriTMMHicTb. Be3cTopoHHiCTb, pednekcnsHicTb, HabnuKeHicTb. Kuis:
Bua. aim «Kneso-MorunaHcbka akagemia», 2009. C. 78.
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WMPEHHA «AeMOKPaTUYHOro» npeamMmeTa B KOHCTUTYLLIMHOMY Npasi CTano
3aKpinaeHHA Ha piBHIi OCHOBOMOOXKHMX 3aKOHIB POAI NOAITUYHWUX NAPTIN Y
peanisalii agepXaBHOI NONITUKKM. TaK, y KoHcTUTyLT ITanii 1947 poky byno
3a¢ikcoBaHO NpaBo Ha 06’eaHaHHA B NapTii, Wo6 y AeMOKPaTUUYHKUI cno-
Cib cnpuATM BM3HAYEHHIO HaLioHaNbHOI NOAITUKK (cTaTTa 49). KOHCTUTY-
uia ®paHuii 1958 poky BM3HAYaE, WO NOAITUYHI NapPTii, AKi MatloTb BibHO
CTBOPIOBATM M AiATU, MOBUHHI CNPUATM BMPAKEHHIO NOrAAAIB MNia Yac BU-
6opis” (ctatTa 4).

[Jpyra cBiTOBa BilHa He 3yNMHWAA NPOLBITAaHHA TOTaNiTapMn3amy B EBponi:
we noHaa 30 NOBOEHHMX POKIB Y NIBAEHHMX AepKaBax AeMOKpaTii TaK i He
3MOMIM MOBHOLHHO yTBEPAUTUCA. [1iCNA NOBAaNEHHA aHTUAEMOKPATUYHNX
PEXMMIB Y KOHCTUTYLiAX nodanu dikcyBaTW A0AATKOBI rapaHTii napTinHOI
AeMOKpaTil, 30Kpema npasa NoNiTMYHOI ono3uy,ii. Hanpuknag, y ctatti 114
KoHctuTyuii MopTyranii 1976 poKy BM3HAYEHO, WO 38 MEHLUICTIO BU3HAOTb
NpaBO Ha AeMOKPaTUYHY OMNO3WLLit0, O4HOYACHO NAapPAAMEHTCBKIN ONo3uLLi
rapaHTytoTb NPaBO Ha OTPUMAHHA peryasapHoi iHbopmaLii besnocepeHbo
B ypAay npo nepebir po3s’A3aHHA OCHOBHMX NMUTaHb, WO CTAHOBAATb CyC-
NiNbHUI iHTepec.

Cnig, TakoXK NpuraZatv i HaMMOKa30BilLMA NPUKNAAL, KOHCTUTYLOHa-
Nisauji napnameHTCbKoi onosuuii (SKuit, Npasaa, Tpanmeca Habarato pa-
Hille) — Ue 3aTBepAKEeHHS NapJaMeHTCbKMMMK aKkTamu cTaTycy Aigepa
onosuuji B napnameHTi BeankobpuTaHii, AKMIA, NOYMHAKOUYM i3 yXBaNEHHA
1937 poKky AKTa NPO MIHICTPiB KOPOHW, YTPUMYIOTb AePXKABHMM KOLUTOM 3
BIOAMKETY, IO MOXKHA MOPIBHATM i3 piBHEM onnaTh poboTu npem’epa (Ha-
npuknag, ctaHom Ha 01.04.2019 p. nigep ono3uLii oTprumMmyBaB NpUbAM3HO
65 TUCAY PYHTIB CTEPAIHTIB, TOAI AK Npem’ep-MiHicTp — 79 Tucau)™.

OfHaK TakMIM Niaxin He 3aBXAM CNPUMMatoTb OAHO3HAYHO. TakK, BiAno-
BiAHO A0 PiweHHs KoHcTuTyuinHOI pagyn ®paHuii Big, 22 yepsHa 2006 poky
Ne 2006-537 DC, 6yn0 BM3HAHO HEKOHCTUTYLiMHOW Hopmy MpoueaypHMX
npasBma HauioHansHoi Acambaei, BiAnoBigHO A0 SKOT (HOPMM) NapaameHT-
CbKi rpynu 6ynu 30608’a3aHi nosigomnTn bropo Acambnei Npo cBO Ha-
NIEXKHICTb A0 «DiNbWOCTI» UM «ON03ULii». Take NOBIAOMIEHHA CPUYMHN-
N0 6 NeBHi 0bmeXkeHHA B peanisdaljii rpynamm cBoix npas AK CaMOCTIMHMX
cy6’eKTiB Map/saMeHTCbKOro npouecy, 0cobamBo y chepi napaameHTCbKOro
KOHTpoto. Pasia, BU3HatOUM 3raflaHy HOPMY HEKOHCTUTYLLIMHOK, MOK/IMKa-

KoHcTtutyuia ®paHuii 1958 poky. URL: https://www.conseil-constitutionnel.fr/sites/default/files/as/root/
bank_mm/-constitution/constitution_russe_version_aout2009.pdf (gaTa 3sepHeHHs: 24.04.2021).
Member’s pay and expenses and ministerial salaries 2019/20. URL: http://researchbriefings.files.
parliament.uk/-documents/CBP-8839/CBP-8839.pdf (Last accessed: 20.04.2021).
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Naca Ha BaXK/JMBY 3acajly KOHCTUTYUiMHOro nopaaky ®paHuii, BignosigHo
0,0 AKOT MNONITUYHI NAPTIl MOXYTb BiIbHO NPOBAAMTM CBOO AiANbHICTb.

Ba*KNMBO 3ayBakKMTU, WO AEMOKPATIA B KOHCTUTYLIMHOMY MpaBi po3-
BMBa/JlaCb Ha PI3HMX PIBHAX: AK Ha 3ara/ibHOAEPXKAaBHOMY, TaK i Ha micLe-
BOMY. [lo TOro * KOHCTUTYLiNHI rapaHTii AeMOKpaTii Ha PiBHI AeprKasu
CTOCyBaAUCh Hacamnepes Gopm HapoaoBnaaaa (BMOopYoro npaea, nie-
BicuMTapHMX iHiLiaTWB), AiANBHOCTI NPEeACTaBHULbKUX IHCTUTYLIN. Toai AK
MyHiLMNaNbHa AeMOKpaTia Mana PO3KPUTK Lie OaMH DiK LbOro ABMLLA, —
NOBCAKAEHHY y4aCTb rpOMaAH y peanisaLii micuesux cnpas, LWo oTpuma-
10 BiANOBIZAHY HA3BY «Y4YaCHMLbKA AeMOKpaTiA».

3ragaHuii IHCTUTYT 1a€ 3MOTY rPOMaZIAHaM BMNAMBATK Ha NMOAITUKY Ha Pi3HMX
PIBHAX He TiNIbKW Mig,Yac BMOOpIB, ane My MixkBMOOpUMI Nepios 3a 40NOMOro
LUMPOKOTO Habopy iHCTPYMeHTiB. Hacamnepes, ue CTOCYETbCA 3MOTM KOHTPO-
NtOBaTM BAady, iHiLitoBaTU PO3MNAA NUTaHb CyH’EKTaMM BNaAHWX MOBHOBAXKeHb
Ta BpaTn y4acTb B 06roBOPEHHI MPOEKTIB HOPMATUBHMX aKTiB.

OCTaHHIM YaCOM MM HaBiTb CMOCTEPIrAEMO NOOAMHOKI CNPOBUN KOHCTK-
TyUIOHaNi3aLjii IHCTUTYTIB «y4aCHMLUbKOI AeMoKpaTii». [lepenoBscim igeTbca
npo KoHctutyuito ®innaHaii 1999 poky, ctatra 14 skoi nia Ha3Boto «Bubop-
yi Ta yYyaCHMUBKI Npasa» nepeabadae 0608'A30K opraHiB NybAiYHOI BNaan
CTBOPOBATM YMOBM /18 y4acCTi 0Cib, AKi NPOKMBAIOTb B KPaiHi, y rpoma-
CbKill AjiANbHOCTI Ta 34INCHEHHA HUMW BM/IMBY Ha YXBaJIeHHA PilleHb, AKi
CTOCYIOTbCA iX CamMuMX. [HWMM NpuKaagom € cTaTtsa 8B JlicaboHcbKoi yroam
2007 poKy, BianoBigHo A0 AKoi nepeabadeHo nocTiiHe iHGOPMyBaHHA NPo
CBOO AiANbHICTb IHCTUTYLIM EBponencbkoro Coto3dy A8 0OMiHY AyMKamm
BCiMa 3aL,iKaBNeHUMMN CTOPOHAMM, IXHIl (IHCTUTYL) 0B0B’'A30K BECTU BiA-
KPUTUI aianor 3 npeacTaBHMKaMM TPOMaAAHCbKOTO CyCni/ibCTBa, LUMPOKI
KOHCyAbTaLji EBPONENCbKOI KOMICIT 3 yCima CTOPOHAMM TOrO YK iHWOTO Nn-
TaHHSA, 3MOTra iHiLitoBATK HE MeHLe AK 0AMH MINbMOH rpoMaanH KpaiH EC
NUTaHHA nepea EBPONENCbKO KOMICIEH.

HalMnokasosiWmnm NpMKAaA0M TOrO, AK MOXe MpaLoBaTH «yYacHMLbKa
[emokparTia» € cnpoba (Npasaa, HeBAana) yxsanuTi HoBy KoHCTUTyLIo IchaHaji
cim pokis Tomy. Lito pedopmy byno fopydeHo peanizoByBaT NpeacTaBHMKaM
Hapoay, 0bpaHmm A0 KoHCTUTYLiMHOT paau. OcTaHHI BAAAUCA 40 HEOPAMHAP-
HOrO KPOKY — 3a/ly4Man rPOMaACHKICTb 40 MacoBOro 06roBoOpeHHsa Yepes
couianbHi mepexki, 30kpema «TgiTep» Ta «PencbyK», eNeKTPOHHY Ta 3BMYANHY
nowTy. 3arasiom 6yno otprmaHo 3600 KomeHTapis i 360 Npomno3uL|ii’, 30Kpema

Landemore H. We. All of the people. Five lessons from Iceland’s failed experiment in creating a
crowdsourced constitution. URL: https://slate.com/technology/2014/07/five-lessons-from-icelands-
failed-crowdsourced-constitution-experiment.html. (Last accessed: 20.04.2021).
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npono3uuis 3adikcyBaTh NPABO Ha IHTEPHET, Ike MOTPaNUIO A0 OCTAaTOYHOIO
TEKCTY NPOEKTY. Llel npoLec HaBiTb OTPUMAB BAACHY Ha3BY «KpayACOPCMHIOBa
(Bif, aHr. crowd — HaTOBM, Macu Ta source — AXKepesio) KOHCTUTYLLAY.

3BiCHO, MM He MOBMHHI 3MillyBaTK LEM KOHUENT i3 dopmamm Hapo-
[oBNnafas, Aki 3abesnevytoTb peasibHe BNaJaptoBaHHA HApoay AK cyBepe-
Ha, peanisalis AKMX Befe A0 YXBa/SIEHHA OCTaTOYHMX pilleHb Y GopMyBaH-
HA OpraHis BNaau.

3 UbOro NPUBOAY CAif 3ragaTi iCTOPItO NMPO Te, AK «3abyabKyBaTiCTb»
HapoAHMX AenyTaTiB YKpaiHM 3irpana 311 »KapT i3 HayKoBLAMM, AKi besy-
CMilHO Hamaraimca po3ragaTv 4OCTEMEHHMUI 3MICT HOpMUK cTaTTi 69 KoH-
CTUTYLi YKpaiHW, 3rigHO 3 AKOK «HapoAHEe BONEBUABMEHHS 3/iMCHIOIOTb
yepes BMbopwu, pedepeHaym 1 iHWi dopmm BesnocepeaHboi 4eMOKPaTIi».

[MMTaHHA nonArae B8 TOMy, WO UA pefaKkuid HOpMM 3aaMWKnaach i3 no-
nepeaHix BapiaHTiB NPOEKTY KOHCTUTYLi. OAQHaK y 3rafiaHux nonepeaHix
BapiaHTax, no-nepuie, i cam po3ain lll, AKnin noumHae cTaTTa 69, Mae Aello
iHWY Ha3By — «Bubopu. PedepeHaym. HapoaHa 3akoHOoA4aBYa iHiLiaTMBa»,
i, Nno-gpyre, Uen po3ain MiCTUTb HOPMY MPO LWe OAMH, AKLWO MNOPIBHATK 3
BMbopamu 1 pedepeHaymom, iHCTUTYT Be3nocepeaHboi AemoKpaTii —
HapOAHY 3aKOHOAABYY iHIUIaTMBY. TOMYy BMKOPWCTaHa B HOpPMI CTaTTi 69
KOHCTPYKLUIA «iHWi popmn be3nocepeaHboi AeMOoKpaTii» i Mana AKpas oxo-
MtOBATU IHCTUTYT HAPOAHMX IHILIATMB™ (X04a 3 LIMM TaKOX MOKHa nocne-
pevyaTuCb WOAO TOro, HACKI/MIbKM HApPOAHY iHILiaTMBY MOXHa PO3rNA4aTh
came sK dopmy besnocepeaHboi AeMOKpaTii Ta BiANOBIAHO HAPOAHOIO
BonieBMABNAEHHA). OfHAK Ha OCTaHHbOMY eTani Bif iaei 3akpinatoBaTh 3a
rpoMagAHaMKM NPaBo Ha HAPOAHY iHiLiaTUBY BMPIWLWAM BIAMOBUTUCA, «3a-
OyBLIMY» BiAKOPUIYBATU HOPMY CTaTTi 69.

Taka HeZOCKOHANICTb Y HOPMATUBHIN TEXHILI 1 NnopoauAn LNy XBUO
HayKOBOro MOLWYKY Ta CNpob HayKOBLIB AOBECTH, WO NiJ LMMa iHWKUMM
bopmamm besnocepeHbOT AEMOKPATII» Masn Ha yBasi NpoBeAEHHS Maco-
BUxX 360piB, MITUHTIB, 06roBOPEHHA BaXK/IMBUX NMUTaHb TOLLO .

3aBepLyoyM po3mMoBy Npo YHOPMyBaHHA dopm BesnocepenHboi ae-
MOKpPaTIl Ha PiBHI OKpPeMoro po3ainy KoHCTUTYLi, BapTO 3BEPHYTK yBary,

KoHcTuTyuia He3anexkHoi Ykpainu. KHura tpeTa. YactuHa apyra. [lokymeHTun. CreHorpamu. K.: Mpaso,
1998. C. 243; KoHcTUTYLiA He3anexHoi YKpaiiu. KHura Tpeta. YactuHa TpeTa. JokymeHTU. CTeHorpamu.
K.: Mpago, 1999. C. 464.

3apopoxHaT. B., 3agopoxkHuit HO. A., Coninko |. M. KoHcTUTyLiiHe npaBo YKpaiHu: nigpyyHuK. K.: Bua-
B0 Hau. aBiau. yH-Ty «HAY-apyKk», 2010. C. 140. (TakoK MOKEMO 3yCTPiTU BUC/IOB/IIOBAHHA NPO Te, WO
TaKi GopMM BUKOPUCTOBYIOTb AN Be3nocepeaHboi peanisauii Bnagy He TiIbKM CaMUM YKPaiHCbKUM
HapoZom, ane i «ioro YactuHoto» (LWanTtana H. K., 3agoposkHsa I. B. KoHcTUTyLiliHe npaBo YKpaiHu.
[HinponeTtposcbk: TOB «JlisyHoslMpec», 2012. C. 125).
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O TAKWI Niaxia He € TUNOBUM A5 KOHCTUTYLiIMHOMO NpaBa. 34e6i1bloro
HOPMW NpPO BMOOPK 1 pedepeHayM «PO34YMHAIOTLCA» B PO3M4inax, NpUcea-
YyeHMx NpaBam AtoAMHK (akTMBHe BMBOpYe NpaBo) M QyHKLIOBAHHS nap-
NAMEeHTY Ta IaBu AepKasK (y YacTUHI BUOOPYOI cncTemm, CTPOKIB B1bHO-
piB, LIeH3iB NacMBHOro BMHOPUOro Npasa, YMOB iHiLilOBaHHA, NPOBEeAEHHS
pedbepeHaymy Ta Moro npegmeta). MabyTb, EAMHUM BUHATKOM i3 TaKoro
3arasibHoOro niaxoay, He 6epyyn A0 yBary BiTYM3HAHMIA OCHOBOMNONOKHNN
3aKoH, € KoHcTuTyuia AnbaHii 1998 poKy, B AKil € OKPEMUIA CTPYKTYPHUI
niapo3ain — vactuHa 11 «PedbepeHaym» (npasaa, Lein po3ain He Mae Ta-
KOro piBHS «3axuUcTy», ik po3ain Il KoHcTuTyuil Ykpainm).

JoTprMaHHA BEpPXOBEHCTBA NPaBa B MPOLLECi AEMOKPATUYHOIO BPALY-
BaHHA BMBOAMTb Ha MOBEPXHIO LLLe OAHY Baxk/1MBYy Nnpobnemy — cnigBigHo-
lweHHA GopM AeMOKpaTii nia Yac 34icHeHHA Bnaam Hapoaom. MpocTiwe
Le NUTaHHA MOXHa CHOPMYNIOBATU AK MOXKAMBICTb CKacyBaTW NpeacTaB-
HULbKY AeMoKpaTito besnocepeaHbOLo.

ToMy Maemo ABa Pi3HMX NiAXoAM [0 PO3B’A3aHHA LbOro NUTAHHSA (Ya-
CTKOBO MPO Lie UTUMETbCA TaKoX Yy HacTymHWX po3ainax). Mepwwuii Bnac-
TMBWI KpaiHam 3i CK/1IaAHO MOAITUKO-NPAaBOBOI CUTYaLLIEID Ta TPUBAINUM
NPOTUCTOAHHAM MiX NeriTUMOBAHVMMM HAPOLOM LLeHTpamu BAaau — nap-
NAaMEHTOM | NPEe3nAEHTOM, OCTaHHIM 3a3BMYa MaEe YMmany NiaTPUMKY
HaceneHHA. CyTHICTb LbOro niaxo4y MoONAra€ B TOMY, WO [/1aBa AepyKaBy,
AKMIN He xo4ye AiNUTM BNaay i3 nNapiaMeHTOM, BUMKOPUCTOBYE pedepeH-
aym, Wob NiaATpMMaTK CBiM MONITUYHMIA KypC, 0BIMLLIOBLIN 3aKOHOAABYMIM
OopraH Ta BM3HayeHi KOHCTUTYLIED NapaameHTCbKi npoueaypu po3s’a3aH-
HA TAKMUX NMUTaHb.

ACKpaBUM NpuKNagom € npasniHHA npe3naeHTa PpaHuii Wapna
ne fonna (1958—1969), Aknit YoTUPKU pas3un anentosas A0 Hapoay LOAO
PO3B’A3aHHA NUTaHb AEPKABHOIO YCTPOO M LWOpPa3y CTaBMB Ha KiH BlacHe
npe3naeHTCcBO. TpK pasn: y CidHi 1961 poky (MUTaHHSA NPO CaMOBU3HAYEH-
HA A/KMPY), KBiTHI 1962 poKy (3aTBeparkeHHs EBiaHCbKMX yroa npo npu-
MUHEHHA BilHM B A/XKMPI) 1 XKOBTHI 1962 poKy (3ano4aTKyBaHHA NPAMUX,
ycesarasibHuX BMHOPIB Npe3naeHTa Ha KOHCTUTYLIMHOMY piBHi) ae Tonto
BAABA/IOCA MepeKoHaTM rpoMadaH MiATPUMATM MOro iHiuiatuen. OcTaH-
HbOro pasy, y KBiTHI 1969 pOKy, KoK BiH BMHIC Ha pedepeHaym NUTaHHA
Npo AeueHTPanisaLito, yTBOPEHHS perioHis i pedbopmy ceHaTy, rpomaanHm
He niagTpumann Ui piweHHs, i ae fonnb, AK 1 06iUAB, HACTYNHOrO AHA MNo-
[aBy BiACTaBKy .

Boyron S. The Constitution of France. Oxford: Hart Publishing, 2013. P. 52.
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MiacTaBoto ANA 3aCTOCyBaHHA IHCTUTYTY pedepeHaymy bOyna Hopma
ctaTTi 11 KoHctuTyuii ®paHuii 1958 poKy, fka A03BOAsSNA NPe3nAeHTOBI
NpoBOAMTH pedepeHayM 3 HM3KM MUTaHb, 30Kpema M opraHisauii nybniy-
Hoi Bnaaun. OfHaK NUTaHHA 3aroCcTpUAOCh Nepes NpoBeAeHHAM pedepeH-
aymy 28 »KOBTHA 1962 pOKy, OCKiNbKM HAcNpaBAi Npe3naeHT NpoTUCTaBMB
CBOI MOBHOBAXEHHA BU3HA4YeHOMY KOHCTUTYLEO NOPAAKY BHECEHHA 3MIH
[0 Hel. Y dpaHLy3bKOMY KOHCTUTYLIMHOMY NpaBi HaBIiTb 3’ABUACH AOKTPU-
Ha «napanenbHmx cnocobis», AKka nepeabdayae, Wo nonpu nepesbayveHmn
OCHOBOMOJIOXKHMM 3aKOHOM «MapsamMeHTCbKo-pedepeHayMHMIA» cnocib
peBi3ii KOHCTUTYLIT, Npe3naeHT Ma€ NPaBO BUHECTM MPOEKT KOHCTUTYLiN-
HWX 3MiH Ha pedepeHayM B 0OXiZ NapiaMeHTy, OCKiNIbKM NepBUHHUIA TEKCT
KoHcTuTyLii 6yno yxBaneHo came B Takuii cnocib (npasaa, nif Yac yxBaneH-
HA KOHCTUTYLIT napnameHT yce-Takun 6paB y4acTb y Umx npotecax)’. Cnpu-
ANa «PillyYoCTi» rNaBu AepKaBn i No3nuia KoHCTUTyLiMHOT paan ®paHuji,
AKa ABiYi BM3HaBana BiACYTHICTb 3a cobOlO KOMMETeHLi nepeBipaTn Ha
KOHCTUTYLIMHICTL 3aKOHIB, yXBaseHUX Ha pedepeHaymi”™ (npasaa, nicas
KOHCTUTYLiMHOT pedopmm 2008 poky, pada OTpMMana NOBHOBAXKEHHSA i3
nepeBipKM AOTPMMAHHA KOHCTUTYLiMHOI npoueaypu iHiujtoBaHHA pede-
peHAyMy rpoMagaHaMM Yu rpynoto AenyTaTis).

OnucaHmin niaxia, y cy4acHOMY KOHCTUTYLIMHOMY MNpaBi He MaEe oa-
HO3HAYHOI MIATPUMKM. ToWMpPeEHIWOo N afeKBaTHIWO, Wo BiANOBIAAE
BMMOram BEpPXOBEHCTBA MpaBa, € NO3uLiA, BUCAOBAEHA KOHCTUTYLiIMHUM
Cynom YkpaiHu B PiweHHi Big 16. 04. 2008 p. Ne 6-pn/2008: «[1paBose
peryntoBaHHA NopAAKY 34iCHEHHs Be3nocepeHboi AeMOKpaTii, 30Kkpema
pedepeHaymy, cnpamoBaHe Ha Te, Wob noeaHaTu Ui dopmu i3 cnocobamm
Ta 3acobamm, AKi XxapaKTepusytoTb NPeACTaBHULbKY AeMOKPaTito, B3aEMO-
[OMNOBHUTW iX, ane He 3p0bUTU KOHOAIKTHUMM 3 MOXKAMBOIO NiAMIHOIO Nap-
NnameHTy pedepeHayMOM (YM HaBNaKM)».

Uto topuandHy nosmujto 6yno po3smHeHo B PilleHHi Big, 26 KBiTHA
2018 pokry No 4-p/2018, sikum 6yN0 BM3HAHO HEKOHCTUTYLIMHMM 3aKoH
«Mpo BceyKpaiHCbknin pedepeHaymy». Cya 3ayBaxkuMB, WO «Oyay4n pesyb-
TaTOM 3AjiCHEHHA YCTaHOBYOI BNaamM Hapoay, KoHCTUTyuia YKkpaiHu wna-
XOM BCTAHOB/IEHHA NMOPAAKY BHECEHHA 3MiH A0 HEl BU3HAYa€E npoueaypHi
MeXi ANA 30IMCHEHHA BAaAM | cCaMMM HAapOa oMy,

Monpu Te, WO AeMOKpPaTiA Pa3OM i3 BEPXOBEHCTBOM MpaBa M Nnpasa-

MW JIIOAMHN € «CTOBMAMM» CYHACHOIO KOHCTUTYLLIOHAN3My, OCTAHHE He
HEeYMOX/IMB/IOE MEBHOI KOHKYPEeHLUiT MiX 3ragaHMMmM KOHCTUTYLIMHUMM

.

Hakke K.-MN. KOHCTUTYLMOHHOE NpaBo U nonnuTUYeckne MHCTUTYTbl. M.: FOpucts, 2002. C. 264—265.
Tam camo. C. 266.
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NpPUHUMNAMKW. Xo4a, HaWiMOBIpHilLe, cAif, roBOPUTM NPO B3aEMHE CTpPMU-
MaHHA Hacamnepez To4j, KOAM MK TOBOPMMO MPO AeMOKPaTilo AK npas-
NiHHA BiNbLWOCTI, WO MOXKe Yy CBOIX BaKkaHHAX 3a3iXHYTX Ha NpaBa MeHLO-
CTi. AAKpa3 NPUHLMN rapaHTOBAHOCTI NPaB MOANHN He A03BOJIAE NeEPEnTH
L0 MeXy. Binomunii TeopeTmK KOHCTUTYUiMHOro npasa Kapn LUMITT nmcas:
«CnpaBXKHIO AEMOKPATIt0 MOXYTb BM3HA4YaTW AK 3aXMCT MEHLIOCTI, TOMyY
NOCTIMHWIA KOMNPOMIC MiXK BiNbLIICTIO Ta MEHLWICTIO Mmae ByTu ii cnpask-
HbOIO CYTHICTION .

[MOKa30BOIO € AMCKYCiA, AKA PO3rOPHYIACh B aHIINCbKOMY eKCNepTHO-
My CepefoBULL HanepeloaHi yxBaneHHA 1998 poky AKTa npo npasa /to-
OVHW, AKUIA BU3HAB IOPUANYHY 3HAYYLLiCTb BHYTPIWHbOMO NpaBa KoHBeHLi
NpPO 3axMCT NpaB NOAMHN M OCHOBOMONOXHKMX cBobOA, (1950) Ta 3mory cy-
[0BOrO KOHTPO/IO 33 NapAaMeHTCbKMMM akTamu. paBaa, OCTaHHIN iHCTU-
TYT € YMOBHWM, OCKiNIbKM B pa3i BCTAHOBAEHHA cyaoM GaKTy, WO aKT nap-
NAaMeHTY MOPYLUYE KOHBEHLiMHI NpaBa, opraH NpaBoCyAAA HE MAE Npaea
BM3HATM TaKMA aKT HEMPABOMIPHMM, a InLLE BKa3ye (POOUTb 3aABY) Ha TaKy
HeBignoBigHicTb (cTaTTa 4 AKTa).

OaHaK i uboro 6yno AocKTh, Wob 3a3By4ana ro10CHO NO3NLIA NONITUKIB
M eKcnepTiB, L0 yXBaNeHHA LbOro AKTa € He MPOCTO HACTyNoMm Ha napna-
MEHTCbKMNI CyBEPEHITET, @ 1 NOCATAaHHAM Ha NPUHLMIWM AEMOKPATIT, OCKiNb-
KW OCTaHHE CN0BO B TIyMayeHHi 3aKOHiB HagaBanu He 06paHUM HapoAOM
napnameHTapam, a Cyaaam, AKX NpM3HaYaloTb Ha CBOT nocaam” .

3a3Ha4yeHa AMCKYCia BUBOAMTb HAC Ha L 0AHY BaXKAMBY NpobaemaTmky
KOHCTUTYLIMHOTO Npaea, AKka Aefani binble 1 Hinblue CTae akTyanbHOLO.
MaeTbca Npo Te, AK CyAM — rapaHTV BepPXOBEHCTBa NpaBsa (Lie o4Ha npu-
YMHa «B33aEMOZI» 3 AEMOKPATIED) — 34aTHi 3alTU 4aNEK0 B MPOTUCTOSHHI
i3 OpraHoOM NepPBUHHOIO HAPOAHOMO NPEeACTaBHMLTBA, AKMM € NapaaMEHT.
IHKOIM Taky NPobHAEMY HA3MBAIOTb LLE KHOPUAN3ALLIED AEMOKPATI».

4.1.5. Opuausauis gemokpartii

LLle 3 uacis xpecTomaTiiHol cnpasu «Mepbepi npotn MeaicoHa» (1803)
TOYMUTLCA XBaBA AMCKYCIA HABKOIO MUTAHHA NPO 3HAYEHHA Ta MeXi KOHCTK-
TYLLIMHOrO KOHTPO/IO B AEMOKPATUYHIlM AepkaBi. o cyTi, BepxosHuin cya,
CLLUA BMCTYNMB CBOEPIAHUM «33aKOHOAABLEM MOA» WOAO YTBEPAXKEHHA
3HaYeHHA CYA0BOI BNaay AK CBOEPIAHOIO rapaHTa KOHCTUTYLIT Ta KOHCTUTY-

LmunTT K. TocyaapcTBo: npaBo 1 noantunka. M.: «Tepputopus byayuwero», 2013. C. 58—59.
[BOpKKH P. Bunnb o npaBax ansa BennkobputaHuu. Teopusa u npakmuka demokpamuu. U36paHHbie
mekxcmei. M.: Nagomup, 2006. C. 185.

o
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LiAHMX LIHHOCTEN, 30KpeMa 1 AeMOKpaTii, Bif, 3a3ixaHb TaKMX NOMITUYHMX
IHCTUTYLLIM AK NapnameHT Ta npe3uaeHT. Micna 3ragaHoi cnpasum 6yno e
He o[|He pe30HaHCHe pilleHHs cyay.

Yye 3a [eKifibKa poKiB MOTOMY BMLLA CYAOBA iHCTaHLUiA BUCTYNWAa 3
HW3KOIO BaXK/MBUX IOPUAMYHMX NO3ULIA y cnpasi «Makkanox npotn Me-
pineHaa» (1819). BepxosHuii cya CLUA oronocms HeaiicHMM NOAATOK, LLO
cTarye MepineHp 3 6antumopcbKoi dinii bBaHky CnonyyeHux LLTaTis, A038in
Ha CTBOPEHHS AKOro Haaas deaepanbHuit ypaa . Le pilleHHs mano ABa
BaXK/IMBUX HACNIAKM ANA PO3BUTKY KOHCTUTYLIMHOI AOKTPUHK. To-nepue,
WTaTW 33 }KOAHMX 0OCTAaBMH HE MOI/IM 3a3iXaTh Ha NpeporaTuem deaepalii,
i, NO-Apyre, Lo HaBaxAuBille, OyN0 BCTaHOBAEHO, WO KOHrpec Mae HU3Ky
BarOMmX «MPUXOBAHMX» MOBHOBaXeHb. [JO TOro X came Cy4, MOXKe BWU3Ha-
4aTW HAABHICTb TaKMX NMOBHOBAMKEHb Y BULLMX AEPMaBHUX IHCTUTYLIA .

P0O3BWTOK NoAin Aani NepioIMYHO HaraayBaB CMPaBXKHE NPOTUCTOAHHA
MiXK BEpXoBHMM CyA0M Ta LLEHTPaMKM NepBUHHOI NeriTumalii, Wo, no cyTi,
yocobntoBanm AeMOKPaTUYHY CUMCTeMY MPaBAiHHA, — Npe3naeHTOM Ta
KoHrpecom. HalBupasHille uen KOHOAIKT BUABMBCA 3a YaciB npesnaeH-
ctBa ®paHkniHa . Pyssenbta. BepxoBHuin cyp, i3 ciuHa 1935 no TpaBeHb
1936 poKy 3abn0KyBaB 11 3aKOHIB i3 py3BENbTIBCLKOrO NakeTa aHTUKPU30-
BMX aKTiB Ni 3arasbHOO Ha3Boto «HOBWMI Kypc» i BU3HAB TaKMMM, LLO He
BiANOBiAaloTb KOHCTUTYLT™ ™,

[Mpe3naeHT Py3BenbT y YeproBomMy 3BepHEHHI 40 Halii BUCTYNMB i3 XKop-
CTKO KPUTMKOO BepXxOBHOIO CyAy, BKa3aBLUK, LLLO TON NePeTBOPUBCA i3 Cy-
[0BOro OpraHy Ha NOAITUYHWUI, i WO BiH CTaB «4MMOCb Ha KWanNT TPeTboi
nanatm KoHrpecy — “Hagmip3akoHogas4yot” nanatoto». MNpuragas BiH
rpomagaHam i Bucnis cyadi ['t03a npo Te, Wo AyMatoTb CyAdi Npo CBOM
POJIb Y 3aXMCTi KOHCTUTYLIMHOIO nopsaaky: «Mwu Bci mignopazakoByemocs
KoHCTUTYULi, ane, wo Take KoOHCTUTYLIA, BU3HAYatoTb Cya4i».

Byno 3anponoHOBaHO BapiaHT MPUMMHEHHA LbOro MPOTUCTOAHHA Ye-
pe3 yHeCeHHA 3MiH A0 3aKOHOAABCTBA, BiAMOBIAHO A0 AKMX, AKWO Cy4-
na byab-akoro denepanbHOro cyay (3okpema i BepxoBHOro cyay) nicas
[OCATHEHHA HUMM 70-piYHOro BiKy He BMABMTbL DaykaHHA NiTK Y BiACTaBKY,
npe3naeHT MOXKe 3a 3ron CeHaTy NPU3HAYUTM HOBOMO CYA A0, TAKMM CMo-

PummnHn P. Kpatkaa uctopmsa CLUA. URL: http://loveread.ec/read_book.php?id=47547&p=21 (pata
3BepHeHHsn: 24.04.2021.).

Cnpasa «Makkanox npotn MepineHga» (1819). URL: https://www.khanacademy.org/humanities/
ap-us-government-and-politics/foundations-of-american-democracy/constitutional-interpretations-
of-federalism/a/mcculloch-v-maryland-1819 (aata 38epHeHHs: 24.04.2021.).

BepxoBHbIi cya npoTtus npesuaeHTa. URL: https://www.svoboda.org/a/24557993.html (aaTa 3BepHeHHs:
24.04.2021.).
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cobom 36inbLIMBLLM 3aranbHy KinbKicTb cyanis BianosiaHoro cyay. OaHak
L0 NPe3naeHTCbKY iHiLiaTUBy He niaTpMmann B KoHrpeci, nonpu Te, Wo
HinblwicTb B 060X Nanatax napfameHTy ToA4j Mana «npesngeHTcbka» emo-
KpaTW4Ha napTisa.

Monpw g, 3rafaHi noaii Mann edekT «NONITUYHOTO LWaHTaxKy» i Bepxos-
HWI cya CYTTEBO 3MIHMB CBO MO3ULLtO B BIK BU3HAHHSA BiACYTHOCTI pO3-
XOAXKEeHb i3 npunucamm KOHCTUTYLIM 3aKOHIB, iHILiMOBaHWX MaBoto Aep-
*KaBu. A 3 Yacom BepxoBHMI Cya, OHOBMBCA Maiyke MOBHICTIO, HiNbLWiCTb
nepecTana 6yTM HaAMIPHO KOHCEPBATMBHOLD .

[o Toro » BepxoBHMI cya He CAif, 3B0ANTU Anlie Ao cyb’ekTa, WO Ha-
MaraBcs NPOTUCTAaBUTM CBOE DAYEHHA KOHCTUTYLLIMHUM NPUHLUMNAM PilleH-
HAM MOANITUYHMX opraHis. Cnia 060B’A3KOBO NpuUragaTi nepioa, WO yBin-
OB B icTOPItO, AK «cya BoppeHa». Came cya Ha 4oni i3 Epnom BoppeHom
3p06MB UM HeHanbinblle B YyTBEPAKEHHI AEMOKPATUYHMUX LIIHHOCTEN Ta
NPUHLUMNIB, 30KPEMA BM3HABLUM 33 TEMHOLLKIPUM HaceneHHAM Bubopye
MpaBo B C/1aBHO3BICHIN cnpasi «bpayH npoTu OCBITHLOT paamn» (1954).

3ara/iom e KOHCTUTYLiMHI cyam B Pi3HMX KpaiHax CTBOPIOBAAM anA
cebe BiANOBIAHI AOKTPUHMU, AKI A03BOAAAN M MPOTUCTOATM 3a3iXaHHAM
Ha KOHCTUTYUIMHI LiHHOCTI, cepen AKMX HapoaoBAaAAs 3aliMano CBOE
BignoBiAHE MmicuUge.

Tak, PenepanbHUM KOHCTUTYLIMHWIA cya HimewdmHu y CBOiX piweH-
HAX HEeOJHOPA30BO BKA3yBaB Ha HaABHICTb B OCHOBOMOIOMXHOMY 3aKOHI
CUCTEMMU KOHCTUTYLiMHMX LiHHOCTen: «OCHOBHI MpaBa € nepeaycim npa-
BaMM Ha 3aXMCT rPOMAAAHWHA Bif AEpXaBW; OQHOYACHO B MONOXKEHHAX
OCHOBOMO/IOXHOMO 3aKOHY, MPUCBAYEHMX OCHOBHWUM MpaBam, YTiNEHO I
00’EKTMBHY CUCTEMY LIIHHOCTEN, AKY BBAXKatoTb KOHCTUTYLiMHO-NPaBOBUM
6a3oBMM MPUHLMNOM ANA BCiX ranysel npasa» (PiweHHsa y cnpasi JlioT,
BVerfGE 7, 198)"".

BepxoBHWI cyA, IHAIT, Hamaratouymcb 3axmMCcTUTU KOHCTUTYUitO Bia He-
[EMOKPATUYHMX 33 CBOIM 3MICTOM 3MiH, BMHAWLWOB AOKTPUHY «Ha30Boi
CTPYKTYpU KoHCTUTYLi». Ynepuie ii 6yn10 BUKPMCTaNi30BaHO B pilleHHi «Ke-
caBaHaHAaa bxapati npotn wTtaty Kepana» (1973). Cya BM3HaB, WO napna-
MEHT Yepe3s yxBasleHHA 3MiH 40 KOHCTUTYLii He MOoXKe 3pynHYyBaTH ii KNtoYo-
Bi pucK (NpUHLMIK). Y HAaCTYNHUX pilleHHAX cyd, Ha3BaB Taki il 6a3oB.i pucwy,

Tam camo.

CorpuH B. B. lemokpatua B CLLUA. OT KonoHnanbHOM 3pbl go XXI Beka. M., 2011. C. 221.

MN36paHHble pelweHusa deaepanbHoro KOHCTUTYUMOHHOrO cyaa lfepmaHun. M.: UHdoTponuk Meaua,
2018. C. 276—277.
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AK-OT: BEPXOBEHCTBO KOHCTUTYLLi, BEPXOBEHCTBO NpaBa, NoAin Bnaam, de-
flepaniam, CeKyNapmnsm Touo”.

He MeHLI UiKaBOK € AOKTPMHA «3aMillleHHs KOHCTUTYLT», AKY BMpobuB
KoHcTuTyLinHMin cyn Konymbii, Wwo snepliue 03HauMB BaXKAMBICTb 1i 3acTo-
cyBaHHA B PiweHHi C-551/2003, ae BKa3aB, L0 NMOBHOBAXKEHHS 3i 3MiHK
KoHcTuTyLii nepeabayatoTb MOXKAMBICTb 3MiHM ByAb-AKOrO ii MONOKEHHS,
OAHAK «TaKi 3MiHW HE MOXYTb O3HAYaTK Hi NpUMeHWweHHA KOHCTUTYLIT, Hi
ii 3aMiHK HOBOO». Y HacTynHomy PieHHi C-970/2004 6yno 3anponoHoBa-
HO TECT Ha MepeBipKYy MOXIMBOTO 3aMilleHHA HOBMMMK MONOXeHHA KOH-
CTUTYLIT 1T camoi: «lMonpaBKka 40 KOHCTUTYLIT 03HavaE il 3amilLleHHA, AKLLO
nonpasKa CNPAMOBAHa Ha 3MiHY NMOJOXeHb, AKI HasexaTb A0 TakuX, Lo
BM3HAYatoTb “iA€HTUYHICTL” KOHCTUTYLiT». OHOYAaCHO eNeMeHTamm ineH-
TUYHOCTI KOHCTUTYLIT € NpaBa NO4AMHWU, BEPXOBEHCTBO NMpaBa, MPUHLMN
noAiny snaam (4o Uboro cya e A0AaB NPUHLUMN AOPpaayoi AeMOoKpaTii AK
OCHOBY MoAITUYHOI cuctemun Konymbii)™.

HalacKkpaBilumMm BMABOM 3aCTOCYBaAHHA LLET JOKTPUMHN CTanu ABi cnpa-
BW, NOB’A3aHi 3i 3MiHAMKW NoNOKeHHA KOHCTUTYUIT WOA0 rpaHUYHOI Kinb-
KOCTi CTpoKiB nepebyBaHHs oAHiel ocobu Ha nocTy npe3maeHTa. B obox
BMNaAKaX MLWOCA NPO MOXK/MBICTb NepeobpaHHA Ha Lo nocay AnbBapo
Ypibe. Konun BiH 6anoTyBaBca Breplle, KOHCTUTYLiA B3arani He A03BO/A-
Nla nepeobupat oaHy 1 Ty K ocoby. LLob ao3sonmtn A. Ypibe NnoBTOPHO
NpeTeHayBaTn Ha Lel nocT, 6y/10 BHECEHO 3MiHM A0 KOHCTUTYLT, AKi KOH-
CTUTYLMHWI Cya, He BU3HAB TaKMMU, LLO «3amillytoTe KoHcTuTyuito». Oa-
HaK, KO/IM « PENTUHIOBMIN» TNaBa [epKasM BMpPIIMB HanoTyBaTUCh BTPETE |
ONA LbOoro 3HoBy 6yn10 NOTPiIOHO 3MiHIOBaTKM OCHOBOMONOMKHMN 3aKOH, Cy/,
«3ab710KyBaB» TaKi 3MiHW, BCTAaHOBMBLLMW, LLO L 3MiHW 3aMilLlytOTb Taki no-
NIOXKEHHA «iAeHTUYHOCTI KoHCTUTYLI», AK NOAIN BNagu Ta AeMOKpPaTUYHA
npupoga KoHCTUTYLi, a oTxe, € HegonycTummumn™.

OTXKe, TaKUI IHCTPYMEHTapIl 34aTEeH CTPMMYBATWU MOMITUYHI IHCTUTYLLT
BiA 3a3iXaHb HA KOHCTUTYLiMHI LiHHOCTI, cepes AKUX YMHHE Micle 3alMMaEe
[EeMOKpaTis, @ 03Ha4YeHi NPOLECK OTPUMA/IM B HayLLi KOHCTUTYLMHOrO npa-
Ba Ha3BYy «tOpUAM3aLIl AeMOKpaTii». 3BMYaNHO, O NOMITMYHA eniTa, AKa

Kesavananda Bharati vs State of Kerala and Anron 24 April, 1973. URL: https://indiankanoon.org/
doc/257876/ (Last accessed: 20.04.2021).

BepHanb K. HeKOHCTUTYLMOHHbIE MONpaBkK K KoHCTUTYLUUK B cyaebHol npakTuke Konymbuu: aHanus
060CHOBaHMA U 3HAYEHWUA AOKTPUHbI 3aMeLLEeHNUA KOHCTUTYLMU. CpaBHUMeNnbHOe KOHCMUMYUUOHHOE
o06o3peHue. 2014. Ne 2. C. 69, 70, 78—79.

TawHeT M. KpecTbsiHe ¢ BU1amu 1 paboune ¢ TBUTTEPOM: KOHCTUTYLMOHHbIE PEBOIOLMN U KOHCTUTY K-
pytowLan Bnactb. CpasHumensHoe KoHcmumyyuoHHoe obo3peHue. 2016. Ne 2. C. 19; Cepeda Espinosa,
Manuel José; Landau, David E. Colombian constitutional law: leadingcases. Oxford: Oxford University
Press, 2017. P. 346.
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Lo pa3y anestoe Ao il neritmmalii Yepes 3aranbHi npami BMbopu, nepioany-
HO BAAETbCA HE TiNbKM [0 LUAHTa)Ky Ha KLTaNT «Py3Be/bTiBCbKOro», a 1
peanbHUX KPOKIB PyMHYBAHHA CUCTEMU KOHCTUTYLIMHOTO KOHTPOJIHO.

Tak, noniTMyHa 3a Hamipamu pedopma KoHCTUTYUiMHOrO TpubyHany
MonblLuj, 34iCHEHa NAapAaMEHTCbKOI BiNbLIICTIO 3@ NIATPMMKN Npe3naeH-
Ta 2015 poky (wo nepeabavana 36inblEHHA BUMOr A0 NPOLEAYPU YXBa-
NEHHA pilleHb TPMOYHANOM, CNPOLWEHHA Npoueaypyu 3BiNbHEHHA CyaAiB
TpubyHany 1 36inblEHHA MOMKAMBOCTEN Npe3naeHTa Ta MiHiCTpa toCTuLi
iHiLitOBATN AMCUMMAIHAPHE NPOBAAMKEHHSA CTOCOBHO CyAAiB) BUMKAMKANA
HeraTMBHY peakLito opraHis €sponencbkoro Cotosy, AKi BM3HaAAW Aii NoNb-
CbKOI BNay TaKMMM, LLO cynepeyaTb OAHOMY i3 GyHAAMEHTaNbHUX NPUH-
LMNIB EBPONENCHKOro NPaBonopsAAKY — BEPXOBEHCTBY Npasa’.

4.1.6. Camo3saxuct aemokKparii

OnybnikoaHa 1937 poKy OAHWUM i3 HAMBMAATHIWNX HIMELBKMX KOHCTK-
TyuioHanicTie K. /leBeHwTaliHOM cTaTTs «BoiosHM4Ya (militant) nemokpa-
Tif Ta byHAAMeHTaNbHI NpaBa» HacnpaBAdi CTasa TEOPETUYHMM NiArPYHTAM
OOKTPUHM, AKY aKTMBHO MOYHYTb 3aCTOCOBYBATM YMMaN0 KpaiH nicna Apyroi
CBITOBOI BiliHWU. OnuMcytoYM KaTacTpodiyHy CUTyaLito i3 AOMIHYBAHHAM Ha
€BPOMNENCbKOMY KOHTMHEHTI TOTaNiTapHUX EKCTPEMICTCbKMX PEXMMIB, BiH
3aKMKaB AeMOKPATUYHI KpaiHW 10 CaMO3axMUCTy, AKMIA KOPOTKO OXxapaKTe-
PW3yBaB C/I0BAMM «3 BOrHeM MoTpibHO 6opoTucs BorHem»™ . JleBeHwTanH
NPOPOKYBAB, L0 «BOPOrN AeMOKpaTii pOBUTUMYTb CBOIO HEBASAYHY CMPaBY,
3/10BXKMBAOYN AEMOKPATUYHMMM rapaHTiAMM BEPXOBEHCTBA Npasa M npu-
KPMBaOYMCh CNPaBOoIO 3aXUCTY iHAMBIAyanbHUX cBo6oa» ™.

Ba)knnBe 3HaAYEHHA B YTBEPAXKEHHI Li€l AOKTPUHM Manum noaii dpyroi
CBITOBOI BiMHM, WO 3acCBiAYMAM cnpaBednMBiCTb cniB K. JleBeHwTalHa.
PaKTUYHY IHCTUTYLIOHANI3aLLIt0 BOHA OTPMMana B pilleHHsax HiopbepcbKo-
ro npouecy. byna BU3HaHa Ha MiXXHapPOAHOMY piBHI paKTUYHA HECYMICHICTb
3 AEMOKPATUYHUM | MMPHMM CMiBICHYBAHHAM AepKaB HALUMCTCbKOI iaeono-
rii. Cepeq, OCHOBHMX MPUYMH TAKOTO PilIEHHA 3a3Ha4ann Te, Wo «KMNONITUY-
He KepiBHWUTBO BMKOPWCTOBYBANAW AN Linew, aki BianosigHo ao CraTyTty
(MincHapoOHoeo silicbokogozo mpubyHany — F0. b.) 6ynn 3104UHHUMM 1
nepeabayany repmaHisalito NPUEAHAHUX TEPUTOPIN, NepecniayBaHHA €B-

Commission Opinion on the Rule of Law in Poland on the Rule of Law Framework: Qestions & Answers.
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_2017 (Last accessed: 20.04.2021).
Loewenstein K. Militant Democracy and Fundamental Rights. Comparative constitutionalism: Cases and
materials. St. Paul: LEG, 2016. P. 1588.

Liut. 3a: Ginsburg T., Dixon R. Comparative Constitutional Law. Northhampton: Edward Elgar Pub., 2011.
P.337.
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peiB, NPOBeAEHHA Nporpamm pabcbKoi NpaLi i KOPCTOKE NOBOAKEHHA 3
BINCbKOBOMONOHEHUMM Y .

Ui 7 iHWi YAHHMKKM CTanM NOLWTOBXOM AR KOHCTUTYLLOHAaANi3au,ji «Bo-
MOBHWYOI AemoKpaTiin. OgHIED 3 Nepwmnx LUer iHCTUTYT 3akpinnaa nocT-
dawmnctcoka Itania B8 KoHctutyuii 1947 poky. Y nyHKTi Xl «MepexiaHux i
3aK/IOYHMX MONOMKEHbY 3adiKCOBaHO 3aD0OPOHY BiAHOBNEHHA B OyAb-AKiN
bopmi posnyuieHoi dalumcTcebKoi napTii. OKpiM LbOro, NpoTArom n'aTn po-
KiB nicna HabyTTa YMHHOCTI KOHCTUTYLIT Byn0 BCTAHOBNEHO OBMENKEHHS
WOA0 aKTUBHOIO 1M NacMBHOro BMHOPYOro npaga ANA BiANOBiAANbHUX Ke-
PIBHMKIB GaLLIMCTCbKOrO pexunmy” .

HimeyunHa, Aka nepexkmna ToTaniTapHi Yacu, BUpilLMAE BUPOOUTH Me-
XaHi3amu, aki 6 3anobirann Hagani BigHOBAEHHIO dawmnsmy. B OcHoBoMo-
NoXKHOMY 3aKkoHi ®PH 1949 poky byno 3adikcoBaHo, WO «napTii, AKi npar-
HYTb, 3 OrA4Y Ha CBOI Ui @abo AN TXHIX MPUXMIbHWUKIB, 3aBAATM WKOAM
OCHOBaM Bi/IbHOrO AEMOKPATUYHOro nopsaaky abo ycyHytn noro, abo 3a-
FPOXKYIOTb iCHyBaHHIO PenepaTnBHOi Pecnybnikn HimeudmHmn, € aHTUKOH-
CTUTYLIMHUMM» (4acTuHa apyra cTaTTi 21).

PenepanbHUIM KOHCTUTYLiIMHWIA cya, HiMeYdnHM Ha 3aXMCT Li€i cTaTTi yx-
BA/INB HU3KY PilleHb, AeAKi 3 HUX CTa/IM CNPaBXHIMKW 3paskammn ANA iHLW KX
OpraHiB KOHCTUTYLLIMHOIO KOHTPO/IHO.

OAHMM i3 nepLumnx 6yno pilieHHn i3 3a6opoHK KomyHicTMYHOT napTii Hi-
MeYynHK (PiteHHn Biag 17 cepnHa 1956 poky). Cya HaA3BUYaNHO peTenb-
HO MiAiMWoB A0 Uji€ei cnpasu. Yoro ave BapTUiM aHanis Ha 50 cTopiHKax
MapPKCUTCbKO-NEeHIHCbKOT igeonorii. Cya, BU3HAOUYM HECYMICHICTb iaeono-
rii Ta AiANbHOCTI NapTii 3 LiHHOCTAMM BiIbHOrO AEMOKPATMYHOro nopAa-
Ky, 3ayBa*KMB Yy CBOEMY pPilleHHiI, Wo «no3unuis OCHOBHOro 3aKOHY W00
NONITUYHMX NAPTIN... CTAE 3PO3YMiNIO0 NuLle 3 ypaxyBaHHAM aocsiay 6o-
poTbOM i3 Uieto (HayioHan-coyianicmuyHoro — f0. b.) TOTaniTapHO cucTe-
Moto» ™", LIiET topraMYHOI NO3ULT 4OTPUMYBANMCSA | HA MAHEBPOMENCbKOMY
PiBHIi, 30Kpema EBponelicbka KOMicis 3 Npas JOANHM — OpraH, Lo CBOro
Yyacy TaKoX DyB NMOKAMKAHMI 3axXMLLATK NpasBa M cBoboau, BU3HAYeHi KoH-
BeHujieto 1950 poky.

HiopHbeprckuii npouecc: cbopHUK maTepuanos: y 8 T. M.: Opuaunueckas autepatypa, 1987—1999. T.
8. M.: lOpuauyeckaa nutepatypa, 1999. C. 644.

Lanosan B. M. KoHctutyuin ITaniiicbkoi Pecny6niku (3 nepeamosoto Bonoamumupa Wanosana). K.:
MockaneHko O. M., 2018. C. 60.

DpaHkeHbepr I Obyvatowmiica cyBepeH. KoHcmumyyuoHHoe npaso: 8ocmo4vHoe sponelickoe 0603peHue.
2004. Ne 2. C. 21—22.
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Komicis 6yna ogHocTaliHa WoA0 HENPUNHATHOCTI CKaprn 3ab0poHeHOo]
KoMyHiCTMYHOI NapTii, NOKAMKatoUYMCb Ha cTaTTio 17 KoHBeHU;i, B AKilA BK-
3HaAYeHO, WO «KOAHE 3 NONOXKEHb L€l KOHBEHLIT HE MOXHA TIYMaYnTK AK
TaKe, WO Haaae byab-akil aeprKasi, rpyni ym ocobi npaso 3anMmaTtumcs byab-
AKO AiANbHICTIO aB0 BUMHATY Byab-AKy Aito, CNPSAMOBAHY Ha CKacyBaHHA
byab-AKMXx Npas i cBob0, BU3HAHMX L€t KoHBeHLjeto, abo Ha iXHE 0b-
MeXKeHHs B binbliomy 06casi, Hix Le nepeabayeHo B KoHBeHLT». Komicia
BKa3ana, WO 33aJ€eKNapoBaHa KomnapTieto y CBOIM nporpami meTa 3i BCTa-
HOB/IEHHA COLiaN-KOMYHICTUYHOT CUCTEMM Yepes AMKTaATYpPyY NpoaeTapiaTy €
HEeCyMICHOLO i3 3aBAaHHAMM KOHBEHLLIMHOI CUCTEMM 3aXMCTy NPaB N0ANHM
Ta nepenbayae nikeBigauito 6aratbox Npas i cB0O6OA, BM3HAYEHUX KOHBEH-
uieto (PiweHHsa Komicii wopo ckapr Ne 250/57 sig, 20 nvnHa 1957 poky)”.

OAHWM i3 OCTaHHIX NpeLeHAEHTIB, AKMIA HE TiIbKM BHIC KOPEKTMBM B 3ra-
OaHy OOKTPWHY, afie M CNPUYMHNB BHECEHHA 3MiH A0 OCHOBOMONOXHOIO
3aKOHY, CTaNo pilleHHA y cnpasi Npo HauioHaNbHO-AEMOKPATUYHY NapTii
HimeyunHm (PiwerHs Big 17 ciyns 2017 poky Ne 2BvB 1/13)™. OuiHtoto-
YW AIANLHICTb M iAeonorito NapTii, cya, BU3HAB, WO Ha Yac pO3rnaay 3asaBu,
HAMH He 3aaTHa AOCATTM CBOIX LLiEM aHi NapNaMeHTCbKMM, aHi Byab-AK1MM
IHLWMM N03anap/laMeHTCbKMM AeMOKPATUYHMM waaxom. Cya y3as 40 yBa-
M, WO YMCAeHHi cnpobu napTii NOTPanuTM A0 3eMebHUX YN HalioHab-
HOrO MapNaMeHTIB HEe Manu ycnixy *oaHOoro pasy 3a 50 pokiB icHyBaHHA
napTii. Toai napTia morna «noxm3yBaTuUcA» Aulle OAHUM AenyTaTom B €B-
ponapnameHTi. Tak, cy BU3HAYMB, WO AiANbHICTb NAPTIl HE € TAKOK MACLU-
TabHoto, 106 3arporKyBaTH BiIbHOMY AEMOKPATUYHOMY Najly, @ OTHKeE, | He-
MaE€ niacTas Ans ii 3a60poHu.

[poTte came Le € NEBHOIO 3MIHOIO AOKTPUHaNbHWUX niaxoais. Cya Bu-
3HaB i4e00rit0 NapTii aHTUKOHCTUTYLiMHOMW. OCKiNbKM OCTaHHA nepeaba-
Ya€ NOCATaHHA Ha KAYOBI KOHCTUTYLINHI LiHHOCTI (NepeaoBcim MOACbRY
riaHicTb): napTia cTaBuTb cobi 3a meTy nobyaosy aBTOpPUTapHOI HaLlio-
HaNbHOI JlepXKaBuK, AKa AOTPUMYETHCA iAel eTHIYHO BM3HAYeHOI Hapoa-
HOT crifbHOTM ™™,

Commission Europeene des droits de ’lhomme European commission of human rights. URL:
http://melaproject.-org/sites/default/files/201901/ECommHR%2C%20Communist%20Party%20
0f%20Germany%20v.%20Federal%20Republic%200f%20Germany%20%28Appl.%20N0.%20
250%3A57%29%2C%20Decision%2C%2020%20July%201957.pdf (Last accessed: 20.04.2021).

BapTo 3BepHYTM yBary, Lo AifnbHICTb Liei napTii 6yna npeametom KoHTpoto 3 60Ky PKC HeosHOPa3oBoO.
No prohibition of the National Democratic Party of Germany as there are no indications that it will succeed
in achieving its anti-constitutional aims. URL: https://www.bundesverfassungsgericht.de/SharedDocs/
Pressemitteilungen-/EN/2017/bvg17-004.html (Last accessed: 20.04.2021).
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3ragaHe pilleHHA cyay CnpOBOKYBaaO FOCTPY AMCKYCitO B CYyCMiNbCTBI
e [0 yxBaseHHA BiAMOBIAHMX KOHCTUTYLIMHUX 3MiH. ByHaecTar He cTaB
MUWPUTUCE i3 TUM, LLLO Taka napTia, Ak HAMH moke BiNbHO NPOBaAUTK CBOKO
LiaNbHICTb i, 6a Hinblle, OTPUMYBATK AeprKaBHe diHaHCyBaHHA (Toai ue
6yno npnbansHo 1,1 maH espo). Bintenep ®enepanbHMn KOHCTUTYLIAHMIA
cya, HiMeuyynHn moske BM3HAOUM NApTito aHTUKOHCTUTYLiMHO abo 3abo-
POHWUTK i, aBO K BCTAHOBUTU A/1A TaKOi NapTii peKMM KOPCTKMX diHaHCO-
BMX 0OMENKEHb, KU NonAraTMMe B 3ab0POHi Ha AeprKaBHe diHaHCYyBaHHA
TaKOI NapTii Ta NOWMPEHHA Ha Hel NiNbroBOro pPeXXMMy OnoAaTKYBaHHA YK
OTPMMaHHA NoxepTs”.

[HWKM 310M, 3 AKMM BOpeTbCsA BOMOBHMYA AeMOKPATIA € He0emMoKpa-
MuYyHa 8HYMPpIWHA opaaHizauyia napmil, Wo moxe 6yTn nepwmnm ne-
PeABiCHMKOM aHTUAEMOKPATUYHOI CNPAMOBAHOCTI NapTii B ManbyTHbOMY.
3 UMM ABMLLEM TAKOXK HamaratoTbCsa BOPOTUCA Ha KOHCTUTYLLIMHOMY PiBHI.
Hanpuknaz, B IcnaHii 060B’A3KOBOIO BUMOTrO0 /10 NapTii € ii AeMoKpaTMyHa
BHYTPILLIHA CTPYKTypa (cTaTTa 7 KoHCcTMTywji IcnaHii).

3 po3MNaZloM PaZAHCLKOTO BI0KY 1epKaB NOB’A3YIOTb e OAHY HOBALLitO
B PO3BUTKY JOKTPMHN BOMOBHMYOI AeMOKpaTIii, 30Kpema 3anpoBaaueHHs
ACMpayiliHux MmexaHiamie Ta 0ekomyHizayito. LLloao octaHHbOrO, TO Bap-
T yBarn ¢akT 3akpinaeHHa B KoHcTuTyuii MNMonbui 1997 poKy 3ab6opoHu
Ha iCHyBaHHA NapTil, AKi 3BePTatOTbCS Y CBOIX MpOrpamax 40 ToTaliTapHMX
MEeTOZjB i NPaKTMK HauuM3my, dalim3my Ta KOMyHi3my (cTaTTa 13).

3abopoHa KOMYHIi3My cTasia CBOEPiAHMM TpeHaom y CxiaHin €spo-
ni. Ckpi3b CTanM yxBantoBaTW 3aKOHWM, CMPAMOBAHI Ha 3abOPOHY pPyXiB,
AKI MponarytTb KOMYHICTMYHI igei. [NpaBaa, He 3aBXAM Taki 3aKOHOAa-
BYi KPOKM OTPMMYBaNN MO3UTUBHUN BUCHOBOK 3 HOKY OpraHiB KOHCTUTY-
LiMHOIO KOHTPOIIO.

Tak, 1991 poKy napnameHT Yexii BHIC 3MiHM A0 KpnMiHaNbHOro Koaek-
CY, AONOBHMBLUW CTATTHO, AKOIO BY/10 KPMMIHANI30BaHO NIATPUMKY abo npo-
naraHay pyxis, A4iANbHICTb AKMX CNPAMOBAHA Ha MPUAYLEHHA NpaB i CBO-
604 rpomMazifH, UM CNPUAE HaLLIOHANbHIN, PACOBIlA, KNACOBIM YN PENiTinHInN
HEHaBWUCTI, BKa3aHHAM TOro, WO A0 Takoi 3a60poHEeHOT ineonorii HaneXnTb
i KOMYHi3M. O3HaveHy HoBesny YN0 OCKapKeHo B KOHCTUTYUiMHOMY Ccyai,
AKUIN, KEPYOUYMCb BUMOIOH NPaBOBOI BM3HAYEHOCTi AK YaCTMHOK KOHCTU-
TYLIMHOTO NPUHUMNY NPaBOBOI AePKaBW, BU3HAB L0 HOPMY HEKOHCTUTY-

Bundestag cancels German government funding of non-democratic parties. URL: https://www.dw.com/
en/bundestag-cancels-german-government-funding-of-non-democratic-parties/a-39372750 (Last
accessed: 20.04.2021); Basic Law of FRG. URL: https://www.btg-bestellservice.de/pdf/80201000.pdf
(Last accessed: 20.04.2021).
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LiMHO, 3BaKaloum Ha HeZONYyCTUMICTb BUKOPUCTAHHA B KPUMiHaIbHOMY
3aKOHi POpMY/toBaHb Ha KLUTANT «30KPeMa, Taki fK...» (came B Takuit cno-
cib y 3miHeHil cTaTTi KpMMiHanbHOTo KoaeKcy BM3HaYeHO 3ab0poHY KoMy-
HicTYHMX pyxiB) (PieHHs Big 4 BepecHsa 1992 poky)’.

OcobAnBMM YNHOM NPOTUAIA PaAAHCBKO-KOMYHICTMYHIN ineonorii Bia-
byBanacbk B YKpaiHuW. Micns Hesaanoi cnpobu aepKaBHOro NepeBOpOTY,
BepxoBHa Paga YKpaiHM Nporosocuaa oCTaToOuHy He3aslexXHICTb YKpaiHu i
3abopoHuna Ha TepuTopii YKpaiHu AianbHicTb KoMmyHicTMYHOI napTii Ykpa-
THW AK TaKOi, WO CNPAMOBYE CBOIO AiANbHICTb Ha 3MiHY KOHCTUTYLIMHOMO
Nafy HaCUNbHULBbKMM LUIAXOM Ta MOCAFAE Ha iHWI KOHCTUTYLiAHI LiHHO-
CTi Ta NPUHUMNK, BU3HaYeHi KoHcTutyuieto (OCHOBHMM 3aKoHOM) YKpaiHm
1978 poky. BapTo 3ayBaxKuTK, WO BiANOBiAHE pilleHHA ByNo yxBaneHo He
CaMMM Map/laMeHTOM, a MOoro KepiBHMM poboumm opraHom — [pesnai-
eto (MoctaHosa No 1468-XIl Big, 30 cepnHa 1991 poky). Mo-apyre, 3raaaHi
LiHHOCTI M NPUHUMNN MalXKe A0CNIBHO BiATBOPeHi B CTaTTi 37 KOHCTUTYUIi
YKkpaiHn 1996 poky, dakTMYHOMY aHanory YyactuHi 3 ctatTi 21 OcHoBoMo-
NOXKHOTO 3aKoHy ®PH.

OfHaK Ue axk HifK He 3aBaAWa0 CTBOPUTKU HOBe 0O’eiHAHHA 3 aHaso-
FiMHOK Ha3BOHO, LLO 3roOM NMEepeTBoPUAM B NONITMYHY napTito. OHoBE-
Hil KOMYHICTUYHIM c1Ai BAABANOCS TPMUBAM YaC HE MPOCTO MOBHOLHHO
byHKLUitoBaTK, ane 1 6paTh y4acTb y BMOOPUMX KamnaHisx, nepemarati B
HWX, Ta, AK HACNiOOK, OYyTW NpeacTaBNeHMMW B MapAaMeHTax yCix CKAn-
KaHb npotarom 1994—2014 pokis. ba binblie, 3a Hacnigkamu BuboOpIB
1994 poky KomnapTii Baanoca chopmyBaT Hanbinbluy GpakLito Ta cyTTe-
BO BMAMHYTU Ha 3micT OCHOBOMONOMKHOIO 3aKoHy YkpaiHu (cepen ii «3a-
cnyr» — ocobamsuii ctatyc Kpnmy, HEBM3HAYEHICTb i3 AEPKABHUMM CUM-
BO/IaMM, BMOKPEM/IEHHS POCIMCbKOI MOBM Cepesl MOB MEHLUIMH, HaAMIpHI
«couiaNbHi» 30008’A3aHHA AeprKaBK).

2001 poky 3ragaHa lMocTtaHoBa [Mpe3unaii BepxosHoi Paay YkpaiHu cTtana
npegmeTom posraay KoHctutyuiiHoro Cyay YkpaiHu. OcTaHHiM BM3HaB
LUEeN aKT HEKOHCTUTYLIMHMUM 3 Ornsay Ha Opak NMoBHOBAXKeHb y PoHo4Yoro
OopraHy napaameHTy, SiK i Camoro nap/iamMeHTy i3 3ab60pPOHM MOMITUUYHMX
napTii, Ta bpaKy B3aemM0O3B’A3KiB Mixk KomnapTieto YKpaiHu, Aka cnpusana
AEepPXKaBHOMY 3aKO/I0Ty, Ta OAHOIMEHHOK OpraHi3al|iero, 3apeecTpoBa-
HOK 3a 3aKOHOJABCTBOM He3anexHoi YKpaiHu (PilweHHa Big 27 rpyaHs
2001 poky Ne 20-pn/2001).

Mpo BHeceHHA 3MiH Ao MocTtaHosM Mpe3naii BepxosHoi Pagu YkpaiHcbKoi PCP «[po CiTKy paltoHHUX
(micbKMx) HapoaHWX cyAiB YKpaiHcbKoi PCP Ta uncno HapogHux cyaais». URL: https://www.usoud.cz/en/
decisions/19920904-pl-us-592-czechoslovak-const-court-hate-crimes/ (gata 3sepHeHHs: 24.04.2021.).
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Pesontoujia rigHOCTI, aHekcia Kpumy Ta BiiHa Ha CxoAi Aann HOBWI
NOLWTOBX B icTOpIi i3 3abopoHoto KomyHicTMuHoi napTii. 9 KBiTHA 2015 poKy
6yB yxBaneHuin 3akoH YkpaiHn No 317-VIIl «lpo 3acyarKeHHs KOMYHiCcTUY-
HOro Ta HalioHaN-CoLiaNiCTUYHOrO (HAUMCTCbKOrO) TOTANITAPHUX PEXKM-
MiB B YKpaiHi Ta 3ab0opoHy nponaraHam iXHbOi CUMBOIKMY», SKUM Cepef,
iHWoro nepeabayanacb 3abopoHa NOAITMYHUX NApPTiK, meTa (uini) abo Aii
AKMX CNPAMOBaHI Ha NponaraHay KOMYHICTUYHOTO TOTaNiTapHOro pexumy
Ta IXHbOI CMMBOJIKK. MONITUYHMM NapTiam Oyn0 3anNpPONOHOBAHO yBiAno-
BiAHWTW CBOO AiANbHICTb i3 3akoHOM. OAHaK Taky nepectopory He byno
CNpuiHATO, i MiHiCTepcTBO toCcTMLii YKpaiHM Moaano Aekinbka MO30BiB
WoA0 3a6OPOHN NONITUYHMX NAPTIK, AKI CNOBiAYBaAW PAASHCHKO-KOMYHIC-
TUYHY iAeonorito.

OKPYXHWI aAMiHICTPaTMBHMI cya M. KMEBa, AK cyd, Nepuoi iHCTaHLi
y cnpaBax npo 3abopoHy AiAAbHOCTI NOAITUYHMX NaPTIl, YXBAaAMB pilleH-
HA NPO NPUNUHEHHS AisnbHOCTi KOMyHICTMYHOT napTii pobiTHUKIB Ta ce-
NaH", KoMyHicTMyHOT napTii YkpaiHu (oHosneHoi)™ Ta KomyHicTUYHOT
napTii YkpaiHn™".

BapTo 3BEpHYTM yBary, LLO 3raZlaHi pilleHHA Maiv «OBEPXOBMINY» 3MICT i
HacnpasA4i rpyHTYBaINCA Ha BUCHOBKY MiHiCTepCTBa OCTULiT YKpaiHW Woao
i4e0IoriYHOI CNPAMOBAHOCTI Ta CUMBO/IKM 3rafaHux napTin. Ha xanb, He
6yN0 HadaHO A0Ka3iB (a OTXKe i 34IMCHEHHSA TX OLHKK CYA0M), CNPUSHHSA,
a IHOAI | BiABEpTOro KepiBHULTBA, NpeAcTaBHUKIB Tiel » KIMY aianbHOCTI i3
oKynauji APK Ta cenapaTUCbKoi BiliHM Ha Cxoaj YkpaiHn ™. Take noNoBuH-
yacTe pilleHHA cyay LLiIKOM MOXIMBO MOXKe HeraTMBHO OLLIHWMTKM EBponel-
CbKMM CyJOM 3 MpaB /IlOANHM B pPa3i 3BePHEHHA A0 Cyay NpeAcTaBHUKIB
«PO3MYLLEHMX» MNAPTIN.

MiacTaBol A1A TaKMX BMCHOBKIB MOXKe OyTW aHani3 npaktukm ECMJI
OA0 3aXMCTy KOHBEHLiMHOro npasa Ha cBoboay ob’eaHaHHs (cTaTTa 11)
B CUTyaLiax i3 3aD0POHOI MOMITUYHMX MAPTIA HALiOHA/bHOKW BAAZOHD.
OfHi€eto i3 HAMMOKA30BIWMX € MPAKTMKA Cydy Y cnpaBax NnpoTu TypedydmHu.
Bnaga ui€el KpaiHu, Wo A0 OCTaHHBLOrO CroBiAyBana i4e0oNoriko CBITCbKOI

http://reyestr.court.gov.ua/Review/51867521#

http://reyestr.court.gov.ua/Review/51867526

http://reyestr.court.gov.ua/Review/54392066 (CtaHom Ha 15.03.2021 p. piweHHs He Habyno ocTaTou-
HOT CUAVM B 3B’A3KY 3 NPU3YNMHEHHAM PO3INAAY CNPaBu anensaLiiHo iHCTaHLiEl0, OCKiNbKM 3ragaHnii
AHTUKOMYHICTUYHUI 3aKoH ByB npeameTom po3smsagy KoHctutyuiHoro Cyay YKpaiHu. OfHak nicns
BUHeceHHs KCY piweHHs Big 16 amnHa 2019 poky Ne 9-p/2019 npo BU3HAHHA 3aKOHY KOHCTUTYLiIAHUM
cyA, anensauiMHol iHCTaHLii NOHOBMB NPOBaAMXKEHHA y Cnpasi).

B EaMHOMY AeprKaBHOMY PEECTPI CYA0BMX PilleHb MOXHA IETKO 3HAWTK CBIAYEHHA BUMHEHHA NPeaCTaB-
HUKamm KMY 3/1041HIB NPOTM OCHOB HaLioHaNbHOT 6e3nekun YKpaiHu y BKa3aHuii nepiog (Hanpuknag,
http://reyestr.court.gov.ua/Review/71249212; http://reyestr.court.gov.ua/Review/66131785)
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nepxasu Kemana AtaTiopka, BUABAAAA HETEPMUMICTb A0 KpalHix 3a norna-
[aMW NapTiid NiBOTO 1 NPABOro TOAKY. Y pe3ynbTaTi Taki napTii 3abopoHsAm
B CYZLOBOMY MOPALKY.

OpHieto i3 TakMx 3aBOpPOHEHMX NONITUYHNX cnn Byna O6’eaHaHa KoMy-
HiCTMYHa napTia TypeydynHun. EBPONENCbKMIA Cya, BM3HAB HAABHICTb MOpY-
WweHHA cTatTi 11 KoHBeHL,i B cMTyau,ii i3 pOo3nycKOMm 3raZaHoi napTii Yyepes
H6pakK [0KasiB peanbHMX Aik NapTiK, CNPAMOBAHMUX KIHOYOBKUX LIIHHOCTEN Ta
NPUHLUMNIB, AKI NiaNAratoTs 0CobAMBOMY 3axMCTy NiAa, Yac peanilauii 3raja-
HOro KOHBEHLMHOro npasa (HauioHanbHa 6e3neka, rPOMAACbKMIA nopa-
[NOK, 3/10pOB’A HaceneHHA, MOpa/ib Ta NpaBa NtoAMHKM (4acTuHa 2 cTaTTi 11).
Hacnpasgji napTito 3a60poHnAN Yepes ii Ha3By Ta Nporpamy. A cama napTis
HaBiTb He BCTUINA 3p0OUTM BYAb-AKMX 3HAYUYLLMX KPOKIB Ha MOAITUYHIM ape-
Hi. Cya, BM3HAB, WO B AEMOKPATUYHIM AepaBi «He MoxKe OyTW BUNpaBaaH-
HAM CTBOPEHHA NepeLlKkoa NoNITUYHOMY 06’€eAHAHHIO TiIbKK Yepes Te, Lo
BOHO MO0 6 NybAiYHO 0BroBOPMUTM CTAHOBMLLE NEBHOT YAaCTUHU HaceneH-
HA B Aep:KaBi (i0embca npo npobaemy Kypois, AKY GKMUBHO pO38UBAIOMb
KomyHicmu — KO. b.) i B39TW1 y4acTb y NONITUYHOMY KUTTI KPaTHM ANA 3Ha-
XOAXKEHHA, BiANOBIAHO A0 HOPM AEeMOKpPaTIl, pilleHb, 34aTHUX 3340BO/b-
HUTM KOXKHY 3aLikaBneHy ocoby» (PilueHHs Bia 30 ciuHs 1998 poky y cnpasi
«0O6’eaHaHa KOMyHICTUYHa NapTis TypeddmHn npoTv TypedydunHmn»)’.

MNoBepTatoumce 40 BITYM3HAHOI ICTOPIT AEKOMYHI3aLLii, BapTO 3ayBaXKu-
TW, O CBOE C/IOBO BKOTPe cKazaB KoHCTUTyLiiHnin Cya YKpaiHuW, BU3HABLLM
3akoH YkpaiHu Ne 317-VIIl Takum, wo Bianosigae KoHCTUTYLIT YKkpaiHu (Pi-
WeHHA Bia 16 amnHa 2019 poky Ne 9-p/2019). BaxkaMBOIO € Taka topuamnyHa
no3uLis, BM3HaAYeHa B pilleHHi cyay: «KOMYHICTUYHWIA peXXMM 3anepeuy-
BaB 1 0bMerKyBaB npaBa JtOANHU, YHEMOXKIMBUB AEMOKPATUYHY OpraHi-
3alito AeprKaBHOT BNaam». «Y3ypnauia Aep*aBHOI BAAAM KOMYHICTUYHMM
PeXMMOM 3AiMCHIOBaNacA Nepll 3a BCe WAAXOM NikBigauji ceoboam noni-
TUYHOI AiANIBHOCTI, YCYHEHHA NONITUYHUX ONMOHEHTIB Ta YHEMOXK/IMBIEHHA
NONITUYHOT KOHKYpPEHLLT, 3ab0pPOHM AiANbHOCTI BCIX NONITUYHUX NAPTIMN, OK-
PiM OAHIEI — KOMYHICTUYHOI, AKa HAaCNpaBAi NepeTsopuIaca Ha NPoBIAHY
IHCTUTYLitO, WO BW3Ha4yana NpPiopUTETU AEPKABHOI MONITUKM, HEXTYHOUM
O4HOYACHO AEMOKPATUYHUMM NPUHLMNAMK OpraHisauii AepxaBHOI BNaau,
KOHCTUTYLIMHUMM HOPMaMM 1 MpaBamm NLOANHNY.

CBOEPIAHMM NPOLOBKEHHAM NONITUKM AEKOMYHI3aLii B YKpaiHi i iHLWMX
KpaiHax CxiaHOi EBPOMM CTaN0 3aNpOBaAMEHHA «IOCTPALIMHNX» 3aX0AB,

PiweHHs Big 30 ciuHa 1998 poky y cnpasi «06’eg4HaHa KOMyHICTMYHa napTia TypeuunHu NpoTr TypeuumnHmy.
URL: http://europeancourt.ru/uploads/ECHR_United_Communist_Party_-of Turkey_and_Others_v_
Turkey_30_01_1998.pdf (gaTa 38epHeHHs: 24.04.2021.).
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AKi 3a00pOHANM 06iiMaTK Nocaam, ocobam, AKi 3a «PaSAHCBKUX» PEXUMIB
obiManu nocaam B AeprKaBHUX, NAPTIMHMX OpraHax Ta NoAITUYHIN noniui
(cneujanbHUX cny:kbax 6e3nekn).

OKpeMi 3 TaKMX «1t0CTPaLLiMHMX» 3a60pOH (TOYHIilWe He cami 3a60POHM,
a KeMcK CTOCOBHO KOHKPETHMX FPOMAAH, A0 AKMX iXx Byn0 3acTOCOBAHO)
CTaBanu NpeameTom po3rnagy €BPOMNeMCcbKMM CyA0M 3 NpaB JOAUHN. Y
CBOIX pilleHHAX cyA, aHani3yBaB 3raAaHi 3ab0OpoHM Kpisb NpU3My 3HaYy-
LLOCTi AeMOKpaTIi AK OAHIE0 i3 KAKOYOBMX LIHHOCTEN KOHCTUTYLiOHANI3MY,
AK CMiNbHY CNaAWMHY €BPOMENCbKMX AepXKaB, WO CKNAAAETLCA i3 NOAi-
TUYHUX TpaaMLUiK, ineanis cBobOAM i BEPXOBEHCTBA MpaBa, AK K€ EAMHOK
NoNiTMYHO Moaennto, nepeadayeHoto KOHBEHLIEKD i, OTXKe, EAMHOLO Cy-
MICHOI0 3 HEeto» .

Cyn BM3HAB 3a [AepraBamMuM-y4aCHULAMKW MpPaBO 3aCTOCOBYBATU Jto-
CTPaLiMHI 3axo4M ANA MOKapaHHSA 0cobu 3a il MUHYNY HEerpoMasHCbKy
nosefiHKy abo Ana 3anobiraHHA Hebe3neKkn KOHCTUTYLLIMHOTO NOPAAKY Ye-
pe3 ycyHeHHA ocobu 3 obiimaHoi nocaam abo BiAMOBI i1 y 6anoTyBaHHA
(obitmaHHi) nocagn.

Bynn 1 neBHi 3acTeperkeHHn, 30Kkpema i Toi GaKT, Lo TaKi 3axoam € BU-
npaBAaHUMM | MPOMNOPUIMHMMM B NepLi POKK Mic/IA NOBANEHHS KOHCTUTY-
LiMHWX PEXKMMIB, O4HAK WO A3/, TO MEHLLE € NiACTaB IXHbOro 3aCTOCYBAHHA.

BiTYM3HAHMI 3aKOHOAA@BELb A8 NOAANbLIOT AEMOKPaTM3aLlii npouecis
YyNpPaBAiHHA YXBaMB 3aKOH YKpaiHuM «[1po oumnLLeHHA Bhaam» Bia 16 Bepec-
Hs 2014 pokry Ne 1682-VII, sknm b6yno 3anpoBagKeHo HMU3KY NtOCTpaLLimHMX
3axo4iB 40 ABOX KaTeropih ocib: a) aki obiimanu BignosiganbHi nocaam
B [€PKaBHUX OpraHax, 30Kpema opraHax npaBonopAAKY, 33 YaciB npesu-
neHcTBa B. AiHykoBMYa; 6) AKMX 0B6Mpanm Ha KepiBHi nocaau B napTilHi 1
KOMCOMOABCBKI 0praHu, i Aki nepebyBann Ha Nocagax B opraHax Hesneku
3a yacis CPCP. Ha »kanb, Biapasy He B3AAM [0 yBaru No3uLii eBponencbKmx
eKCnepTiB, AKi, He 3anepeyytoyum ACTPaLito AK IHCTPYMEHT CaMO3axmcTy
[EeMOKpaTii, 3aKNMKanM Nif Yac 3acTOCYBaHHA NOCTPALIMHMX MEXaHI3MIB
060B’A3KOBO AOTPUMYBATUCH TaKMX MPUHLMMIB: «MPOBUHA MNOBUMHHA BYTK
[0BeZleHa B KOXKHOMY KOHKPETHOMY BUMNAAKY; MPaBO Ha 3axMCT, Npe3ymn-
LiAa HEBMHYBATOCTI 1 NPaBO Ha OCKAPKEHHA B CyAi MatoTb OyTK rapaHTOBaHi;
NOBUHHI BYTU AOTPUMaHI Pi3Hi GyHKLT i Lini, 3 ogHOro Boky, AtocTpadji, 30-
Kpema 3axmncT HOBOI AeMOKPATIl, Ta 3 iHWOro — KpMMiHanbHe npaso, TobTo
nokapaHHA 0cib, NPOBUHY AKMUX AI0BEAEHO; NHOCTPAL|A NOBUHHA BianoBiAa-

PiweHHsa EBponeicbKOro cyay 3 Npas MOAMHK y cnpasi « aaHok npotu Nlatsii». URL: http://khpg.org/-
index.php?id=1376806128 (aaTta 3BepHeHHA: 24.04.2021.).
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TV CYBOPMM HYaCOBMM MeXKam AK y nepios, ii BUKOHAHHA, TaK i B nepio, ne-
peBipkm» (MPOMIXKHNIN BUCHOBOK BeHelincbKoi Komicii Wwoao 3akoHy «Mpo
ounLeHHn Bnaam» (12—13 rpyaHa 2014 poky)”.

PesynbTaTom Takoi «HeyBarm» cTano PiweHHA E€Bponencbkoro cyay
3 npaB AOAMHKM Yy cnpasi «Monax W iHWi npotn YkpaiHu» (17 KoBTHA
2019 poky). Cya BM3HAUMB, LLO B CUTYaALT i3 3aCTOCYBaHHAM [0 3aABHU-
KiB 3axofiB, nepeadayeHmx 3aragaHnMm 3akoHom, Oyno MopylieHo /ABa
KOHBEHLIMHWX NpaBa — MNpPaBO Ha CnpaBeAAnBUIA cya (CTaTTA 6) i NpaBo
Ha noBary /10 NPMBATHOMO Ta CIMEWHOrO KUTTA (CTaTTA 8). B OCHOBY CBOEI
aprymeHTau,ii cy4 noKkNas opUANYHY No3unLito, BIiANOBIAHO A0 AKOI «3aCTO-
COBaHi A10 3a8BHMKIB 3ax0AuM Bynn ayxKe 0OMeXyBaNbHUMU 1 LLIMPOKMMM
3a obcarom». «Tomy NoTpibHi Byan ayKe nepekoHNMBI NiacTasn, Wob ao-
BECTM, WO TaKi 3axoam Moram ByTW 3acTOCOBAHI 3a BiACYTHOCTI Byab-AKOi
iHOMBIAYaNbHOI OLIHKM MoBeAiHKM 0cobM Nulle Ha NiacTaBi BUCHOBKY,
o iXHE nepebyBaHHA Ha nocagi B nepios, KoauW naH AHyKoBMY 06ilMMaB
nocaay lMpe3naeHTta YKpaiHW, A0CTaTHbOK MipOK A0BOAMNO BpaK y HUX
BiAAQHOCTI AEMOKPATUYHMM NPUHLMNAM AepKaBHOI opraHidaii abo ixHto
NPUYETHICTb 40 Kopynujii» .

BapTo 3ayBaKMTH, LLO «BOMOBHMYA AEMOKPATIA» HE € YHiKa/bHO Nna-
HIBHOIO KOHLENLUit0 B3aEMOAIi 3 MNONITUYHUMM NAPTIAMM M IHWKUMMK iHCTK-
TYTamu BUCAOBAEHHA NOrnazaie. [POTUNEKHO A0 Hel € AOKTPUHA «MNpo-
LeaypHOI AeMOKpaTii», ACKpaBum npeacrasHMkom Akoi € CLUA. CyTHicTb
Li€i JOKTPUHM nonsarae B 3aDOPOHI Oyab-AKMX 0OMEXKeHb «Ha MOMITUYHY
[OMCKYCItO | BUCNOBNEHHA [IYMOK, YPaxXOBYytouM 1 Ti BUCTYMNK, WO CMPAMO-
BaHi NMPOTU YMHHOTO KOHCTUTYLiRHOTO nady» . LLiAKOM 3po3ymino, wo
NAeTbCA NnLe NPo AeMOKPaTUYHI CNocobu BMC/IOBAEHHS CBOIX MOMNALIB.
MpUNyCcKatoTb, WO Y Bi/IbHOMY CyCMibCTBI MOBUHEH YHKLIOBATK Njtopa-
Ni3M IYMOK Y MaKCUMa/IbHUX mMeKax. LlboMy TakoxK cnpudae i Te, WO Take
CYCNiNbCTBO OAHOIO pa3y «He XBOPINO» Ha TOTaNITapM3M UM iHLWI Heae-
MOKPATUYHI NPaKTUKK, @ TOMY € NEBHA rapaHTisa, WO iCTOPMYHA NamM’ATb He
3MOMKe CTaTW MeBHUM TPUTePOM A1 MOBAIEHHA AEMOKPATIl.

AK BAYYHO 3 LbOro npmeody 3a3Haums BepxosHuit cya CLUA B pileH-
Hi y cnpasi «leHk npoTtn Cnonydyenux LUTaTie» (Schenk v. US, (1919)):

Interim Opinion on the Law on Government Cleansing (Lustration Law) of Ukraine adopted by the Venice
Commission at its 101st Plenary Session (Venice, 12—13 December 2014) — in Ukrainian. URL: https://
www.-venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)044-ukr (Last accessed: 20.04.2021).
CnpaBa «[Monsx Ta iHwi npoTu Ykpaitm». URL: https://protocol.ua/ua/polyah_ta_inshi_proti_ukraini/
(aaTa 3BepHeHHA: 24.04.2021.).

Bodunnb 3. /1. 3anpeT NONAUTUYECKUX NAPTUIA KaK OAMH U3 NPU3HAKOB «BOMHCTBYIOLLEW AeMOKpPaTUM».
CpasHUMenbHoe KOHCMuUMyyuoHHoe ob6o3peHue. 2005. Ne 1. C. 114.
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«OpaTop-0oAMHaK, WO nponarye peBotoLjilo 3 iIMNPOBI30BAHOT TPUOYHN Y
bopMi AlLIMKaA 3-Mia MWAa, MAaE Majo LWAHCIB Ha ycnix, afe B rapHo opra-
Hi30BaHOTrO, BMCOKO AMCLMMNIIHOBAHOIO MOMTUYHOrO pyxy, WO nponarye
PEBOJIOLLIIO Ha NMOPOXOBiN HoUL HecTabiNbHUX NONITUYHUX YMOB, LLIAHCIB
HabaraTo Binblue»”.

MoxHa cTBepAKyBaTH, WO No3uLia EBPONENCHKOro cyay 3 npas Jito-
OVMHW TaK camo CrnoBiaye NpaBoBy NONITUKY TEPNMMOCTI 40 QYHKLitOBAHHA
pPagMKanbHO HaNAWTOBAHMX NONITUYHMX 0B’eAHaHb. 3raZlyBaHa NpaKTMKa
OCKapKEeHHA pilleHb TypeLbKMX OpraHis BAagm WoAo 3abopoHM nonituy-
HWX NapTIil € TOMY CBiAYeHHAM (cnia AoaaTh, wo i3 282 pillieHb, yXBaneHux
wono TypeydnHu 3a octaHHi 60 pokis, y 97 BunagKax cya BM3HaAB Nopy-
LWeHHs came npaBa Ha cBoboAy acoujauiin’, 3BMYaitHo, Bepy4un A0 yBaru
M TON aKT, wo KoHCTUTYLiMHMIA cya, TypeydmHM 3a Yac CBOET AisNbHOCTI

v***)

3abopoHuB 25 napTin

Y peuwo cxoxin cnpasi «CtaHkoB Ta O6’eAHaHa MaKedOHCbKa OpraHisa-
Lis “lniHaeH” npotu bonrapii» (2 osTHA 2001 poKy), cya BU3HaB NOPYLLEH-
HA NpaBa Ha cBOHOAY MUPHUX 3ibpPaHb CTOCOBHO rPOMaAH, AKi 33 YNHHUM
YKPaiHCbKMM 3aKOHOA@BCTBOM LLIJIKOM iIMOBIPHO MOT/IU BYTU 3BUHYBAYEHI
y NocCAraHHi Ha TepuTopianbHy LiAICHICTb. MWaoca npo rpomaacskuii pyx,
AKMN MaB Ha MeTi Bif'eAHATW YaCTUHY TepuTopii bonrapii Ta cTBOPUTK He-
3a/1eXKHY MaKeZlOHCbKY Aep*KaBK. 3 LLIEIO METOIO BOHW BNALLTOBYBaAM Pi3Hi
nybAiyHi 3ax04M i3 BUKOPMUCTAHHAM CMMBOJIIKM, IO 3aCBia4yBasio ixHi ce-
napaTUCbKi Hamipu.

Cya, BUCNOBUB HU3KY OPUANYHUX MO3ULIN, AKi € BM3HAYANbHUMM aNA
BMLLE3ragaHoi AOKTPMHK, chopmoBaHOi cynom: «OAHIED 3 NPUHLMNOBMX
XapPaKTEPUCTUK AeMOKpaTii € 3Mora po3B’A3yBaTh Npobiemmn KpaiHn 3aB-
OSKWU aianory, 6e3 3acTocyBaHHA HACWM/IbCTBA, HaBITb AKLWIO Ui npobaemu
Ai0Tb ApaTiBAMBO. [JeMOoKpaTia pO3KBITa€ 3a cCBOOOAN BUCIOBAEHHA NOM/A-
AiB...CyTTEBUM YMHHMKOM, SIKMI NOTPIOHO B3ATW [0 yBaru, € NUTaHHA, Yn
MasnM MicLUe 3aK/IMKK [0 3aCTOCyBaHHA HAaCWAbCTBA, 3aK0OA0TY abo iHLWiN
bopMi 3anepedeHHsa 4eMOKPATUYHUX MPUHLMMIB»

[xkanpa K., beppu k., Tongman k., Xyna K. TpyaHbIM nyTem AeMOKPaTUK: NPOLLecC rocyAapCTBEHHOTO
ynpasnenus 8 CLUA / nep. c aHrn. Mocksa, 2006. C. 470.

European Court of Human Rights. Annual Report 2019. Strasbourg: European Court of Human Rights,
2019. P. 137.

KbiHeB A. B., /llobapes A. E MapTuu 1 BbI6GOpbl B cOBpeMeHHOW Poccuu: aontoums u aesontoums. M.:
HoBoe nutepatypHoe o603peHme, 2011. C. 155.

M36paHHble pelweHus EBponelickoro cyaa no npasam yenoseka. Ctatbsa 11 EBponelickoi KoHBEHLUK
0 3aLLMTe NpaB Ye0BEKa M OCHOBHbIX cBo60A,. M.: MXT, 2012. C. 179.

wrnr
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3 iHWoro BOKy, cya NPOAEMOHCTPYBAB MIATPUMKY Bnadi TypedunHn y
cnpaBi Npo 3abopoHy MapTii 6haroaeHcTsa (Pedax Maptnazn). Ha Biaminy
BiA TPaAMLIMHO «NpoLeaypHOro» niaxoay A0 PO3YMiIHHA AEMOKPATUYHOMO
OMCKYpPCY, CyA, KBOMOBHUYOY» MiAiNALLIOB A0 NMUTAHHA NPO MOXAMBOCTI iCHY-
BaHHA NONITUYHUX CUA, AKI HAMAratoTbCA HiBetoBaTV Ha30Bi OCHOBM NPaBo-
BOI AE@MOKPATUYHOI AeprKaBK, 30KpeMa ii CBITCbKMIA xapaKTep. «He MoXKHa
CKa3aTK, LLLO BEPXOBEHCTBO NpaBa J1eXKNTb B OCHOBI CBITCHKOMO CyCMiNbCTBA,
KO/IM TpYynu t0AEN ANCKPUMIHYIOTb nLLE Ha NiacTasi byab-aKoi cTaTi, no-
NITUYHUX ab0 peniriiHMX NepekoHaHb. BepxoBeHCTBa NpaBa HEMAE TaM, Je
ONA TaKMX rpyn CTBOPHOIOTb abCONOTHO iHLY 3aKOHOAABYY cUCTEMY. ICHYE
[yKe TICHWI 3B'A30K MiXK BEPXOBEHCTBOM NpaBa i AeMoKpaTieto. OCKiNbKM
bYHKLiElO NpaBa € rapMOHi3alLlis i peryntoBaHHA BiAHOCUH MiXK 10BOAI Pi3-
HUMMK NIOAbMU, BEPXOBEHCTBO NMpaBa He MOXKYTb TPUBAANM Yac NiATPUMY-
BaTW, AKLLO NtOAM, LLO NiAKOPAKOTHCA OAHMM i TUM e 3aKOHaM, He MatoTb
npaBa OCTaHHbLOTO C/10Ba LWOA0 3MICTY Ta 3aCTOCYBaHHA 3aKOHIBY .

Cya 3anepedns NpoOTM MOXKAMBOCTI iICHYBAHHA PyXiB, AKI NponarytoTb
i0ei 3anpoBaAKeHHs WapiaTy AK NPOTUCTaBNEHHA CBITCbKIA MpaBOBIi cuc-
TemMi. HacnpaBai cya NoeAHaB Havana «BOMOBHMYOI» Ta «MpoueaypHOi»
[OKTPWH. 3 oaHOro BOKy, cya BM3HAB, WO NPOMNOHOBAHI NApPTIEKD KOHCTUTY-
LiHi Ta 3aKOHOA@BYi iHiLLIaTMBM «MOBUHHI BiAnoBiaaTn dyHAaMEHTaNbHUM
OEMOKPATUYHUM NPUHLUMMAAM, @ 3 IHWOro — peanisaLii TakmMx 3aBAaHb no-
BMHHI 4OCAraTU nLE 3aKOHHUMM Ta AEMOKPATUUYHUMM 3acobamm».

Bak/mBum € i Te, WO [OKA30OM «HEeAEeMOKPaTUYHOCTI» camoi napTii
MOKe OYyTU He Ti/IbKM Aif/IbHICTb CaMOro NMoAiTUYHOTO 06’eAHAHHSA, ane i
Aji, pilLeHHS Ta BUCTYNW MOTO NpeAcTaBHMKIB. OCTAHHE MAE 3HAYeHHA Aas
PO3B’A3aHHA NMUTAaHHA NPo 3abopoHY NapTii HaBiTb 3@ YMOB, KOAM NapTii Ny-
ONiYHO He NiATPUMANM Taki KPOKM CBOIX NPeACTaBHMKIB, afe i He Biamo-
BMJ1acA BiA, NOAa bLIOI chiBNpaLi 3 HUMK 1M He BUMKIOYMAG iX 3i CBOIX N1aB.
«lMonpu Te, wo nigepn PEGAX B ypAaa0BUX AOKYMEHTAX He 3aKAMKaan 4o
3aCTOCYBaHHA CUAM M HACUIbCTBA, BOHU HE BXKW/IM HAaNeXHUX 3aX0/iB, Wob
OMCTaHLItOBATUCA BiZ TUX YieHiB napTii, AKi nybniyHO cxBantoBaaM 3acTo-
CYBaHHA CUMAM A0 NOAITUKIB, WO iM npotuctosanu. Jlinepn PEGAX He Hama-
raanca PO3BIATM ABO3HAYHICTb TBEPAKEHD MPO MOXK/IMBICTb 3aCTOCYBaHHA
HaCUNbHULILKMX METO/IB A9 OTPUMAHHSA 1 yTPUMaHHA Bnaam»” (PileHHs
y cnpasi «MapTis brarogeHctsa (Pedax Maptnasn) 1 iHWwi npotn Typeyun-
HW» Bia 13 ntoToro 2003 poky).

Tam camo. C. 65.
M36paHHble pelwweHus EBponelickoro cyaa no npasam yenoseka. Ctatbsa 11 EBponelickoi KoHBEHLUK
0 3aLLMTe NpaB Yes0BeKa U OCHOBHbIX cBob6og. C. 71.

o

266



Taka pUTOpWKa OAHIEI 3 HAMABTOPUTETHIWMX NMPABO3AXUCHUX IHCTUTY-
i Yy CBITi, WO 3aKJAMKAE A0 NOCTYNOBOro PO3WMPEHHA NOAA iAe0N0rIYHOI
cBoboaun, AKe A0 CHarK KpaiHam, Lo CNoBiaytOTb AOKTPUHY «NpoLeaypHOT
AeMokpaTii». [leMoKpaTia — Le Te MUCTEeLTBO, AKOTO MOBWHHI BYUTUCH HE
TiAbKM NONITMKK, ane i cam HapoA. Taky KOHUEMNLi HiMeLbKMA AOCAIAHMK
MoHTep ®paHKeHOepr oxapaKTepusyBaB, AK «CyBepeH, LLO HABYAETHCAY.
JemoKpaTUYHUIA Hapoa, TUM i BiApI3HAETLCA BiA, abCONOTUCTCLKOrO Cy-
BEpeHa, Wo BiH «MOXe abo, ToYHilWe, oMy A03BONEHO HaBYaTUCA». «B
eMMipMYHOMY NAAHI LA MOMJ/IMBICTb O3HAYaE, LLO CyBEPEH 34aTEH HaKOo-
MMYyBaTW A0CBIA. Y HOPMATUBHOMY — YMOMNALHE YABNEHHA MUHYA0TO 1
BMPOBNEHHS BIAMNOBIAHMX BUCHOBKIB 419 MalbyTHbOro» .

[0oBoNi CBOEPIAHNM M IPOHIYHUM A1A PO3YMIHHA KOHLENTY «CyBepeHa,
L0 HABYAETLCAY € iCTOPIA i3 NEPWMMMN AEMOKPATUYHUMM BUOOpamm B An-
*upi 1991 poky. Mig BNAMBOM €KOHOMIKO-COLLIAAbHOT KPU3KM Ta MaCOBMX
NPOTECTIB, YPA/A BiICbKOBMX (NpaBaa, MaKCMManbHO «ibepanizoBaHniny)
BMPILLIMB NPOBeCTM BaraTonapTiiHi ABOTYpoBi BMOOPK. 3a pe3ynbTaTamm
nepLloro Typy Mai»Ke NONOBMHY roNocis BUOOPLIB OTPUMAB |cnaMCcbKui
bPOHT NOPATYHKY, ifeonoria Aakoro HGyna cnpAmoBaHa Ha BCTAaHOB/EHHA
WwapiaTy. 3a nigpaxyHKamu B Apyromy Typi, BOHW NOTEHLiMHO morin 6 oT-
pumaTin KBanidikoBaHy BinbluicTb, SKa 6 Aana iMm 3MOTy He TiIbKM 3MIHUTK
KOHCTUTYL,tO, a/ie HaBiTb i NPOrofoCUAM AIKMP ICN1aMCbKOK AEPXKABOIO.
Ono3nuinHi Ao IPM NoNiTUYHI CMAK 3iHILItOBAaAM MaCOBiI MpOTeCcTM CBO-
X NPUXUNBHUKIB.

Hacniakom uboro ctana BiAcTaBKa nNpesvaeHTa W nepexin, Baaam cro-
YyaTKy A0 Paau HauioHanbHoOi 6e3neku, a MnoTim A0 Buuloi aepskasHOI
paan. LLi TMm4yacoBi opraHu ckacyBaam Apyrui Typ i3 GOPMYItOBAHHAM:
«Bnbopumnit npoLec nepepBaHoO, OCKINbKM BiH CTAHOBUTL 3arpo3y mManbyT-
HbOMY ZlepXKaBu» .

Teopito CaMO3axmCTy AEMOKPaTii OCTaHHIM YacoM PO3M1A4at0Tb Y KOH-
TEKCTI 3arpo3, AKy Hece i3 coboto XBM/IA Monyai3my B Ny6iYHIM noniTunu,.
Mpuxia y HM3Li KpaiH 40 BIaAM NONITUKIB, AKI anentooTb A0 NONITUKK i30-
NLIOHI3MY, rereMoHi3ytoTb BiNbLWiCTb, AKa iX NIATPUMYE, MOXKE 03Ha4aTK
NnosBy [0BOJi CEPMO3HUX TEHAEHLLIN, 3arp03INBMX AK A1A NPaBOBOI Aep-
¥aBW, TaK i 3acaj, NPeACTaBHULLKOT AeMOKPaTIl . 3a CAYLWHMM BUCOBOM

®paHkeHbepr . ObyyatoLwmiica cysepeH. KOHCMUMYyyUoHHoe npaso: eocmoyHoesporelickoe 0603peHue.
2004. Ne 2. C. 17.

Nanpa P. T. Uctopua Anxupa. XX Bek. M.: MHcTUTYT BocTOoKoBeaeHmA PAH, 1999. C. 215—217.

LLlaa6 C. MonynucTkoe nckylweHue. ObpaTHas CTOPOHA UNO3UKN MAEHTUYHOCTK. K.: Bua-Bo XynaHcbKoro,
2020. C. 10.
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amepuKaHCbKoi gocniaHunui Haaj YpbuHaTti «nonyniam nosepTtae npiopmteT
rereMoHiYHIN eAHOCTI Hapoay, NPOTMUCTABAAE (i AK PaLLiOHANICTUYHIA cnpo-
6i 3BeCTU TaKy €AHICTb A0 AenibepaTMBHOI MPOMOBM, TaK i NpoueaypHii
06pobui 3acobamm BUOOPHOIO NpeacTaBHMLTBA, NOAITUYHOI y4acTi Yepes
KaHau NONITUYHUX NAPTIK Ta KOHCTUTYLIMHUX HOPM, L0 OOMEXKYIOTb pi-
WeHHs BinbliocTi»”.

Hacnpasgaji nonyniam 6opetbea i3 TMM, 40 YOro TONIEPYE «MONITUYHA Aj-
€Ba AEeMOKpaTiaA» — [0 PIBHOMAHITTA Ta MYAbTUKYALTYPaniamy. ButicHato-
YW OABIYHOTO CYNyTHMKA KOHCTUTYLiOHaniamy, nibepaniam, i3 noniTM4HO-
ro AMCKypCY, BiH y Takuit cnocib nepiognM4yHo CTaBUTb Mif, CYMHIB LiHHICTb
NpaB NOAMHN Ta BEPXOBEHCTBA MPaBa AK aKCioNOriYHy OCHOBY Cy4aCHOro
KOHCTUTYLIMHOrO MOpAAKY. AK CAyWHO onucye Ut cuTyauito K. P. Katgac-
cep, Cy4acHy AeMOKPaTIto MOXKHa pO3ra4aTh AK NOCTIMHE TePTA MiX ABO-
Ma «CTOBMaMM», OAHMM i3 AKMX € HAPOAHE NPeACTaBHWULUTBO, 3aCHOBaHe
Ha perynapHux Ta BifIbHUX BMOOpPaAXx, a iHWWM — 3aKpinaeHi B KOHCTUTYLT
IHCTUTYUIMHI BNagHi MexaHi3MK Ta CyA0Ba CMCTEMA, AKA CTOITb Ha CTOPOXKI
npaB AtoaMHK, Ak ocepai nibepanbHoi AemoKpaTii. [onyAiCTUYHI NOAITUYHI
CUAN anentoloTb A0 TOTo, WO CHOPMOBAHI B iHLLIMI, aHixK BMOOPKU BNaaHI
IHCTUTYLIT, HE MatOTb HA/IEXHOTO PIBHA HAPOAHOI NENTUMHOCTI, @ OTXKe, He
NOBWHHI NPOTUCTaBNATK cebe opraHam NepBMHHOIO NPeACTaBHMLTBA YK
06paHMM HapoLOM NOCaL0BUM 0COBaM, 30KpPEMa, KON CKACOBYHOUM yXBa-
NIeHi OCTaHHIMW pilleHHA, HABITb TOAI, KOAM TaKUMK PilLEHHAMM NOPYLLY-
tOTb NPaBa MeHLLIOCTI .

BakKo CNporHo3yBaTtu, Yn BUPOBAATb KOHCTUTYLLIMHI CMCTeMM NeBHI 3a-
NOBIXHUKM NPOTK LUMX HeBe3NeYHNX TEHAEHLLM, OAHAK NOKM LLO BUAAETb-
CA, LLO OAMH 3i CTOBMNIB KOHCTUTYLLIOHANI3MY, — AEMOKPaTit0 BUKOPMCTOBY-
t0Tb MPOTU IHLIMX ABOX MOro (KOHCTUTYLiOHaNi3My) OCHOB.

YpbuHaTu H. UckarkeHHas pgemokpatus. M.: U3-Bo UHcTuTyTa Maiigapa, 2016. C. 253.

Kaltwasser C.R. Populismvs. Constitutionalism? Comparative Perspectives on Contemporary Western
Europe, Latin America, and the United States. URL: https://www.fljs.org/sites/www.fljs.org/files/
publications/Kaltwasser.pdf (Last accessed: 20.04.2021).
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4.2. BuOopH sk Kao4uoBa popma GesnocepeaHboi
AeMOKparTii: KOHCTHTYUWiHHI 3acaan

4.2.1. NpasoBa npupoga subopis

Bnbopn sk dopma peaniszauii 6e3nocepeaHboi AeMOKpaTii HUHI € He-
BIAAINBHOO O3HAKOK AEMOKPATMYHOrO CycninbCTBa. HaBiTb KpaiHM 3 TO-
TaNiTapHUMK UM aBTOPUTAPHUMUK NONITUYHUMM PEXMMAMM HaMATatOTbCA
«npoBoauTU» BUbBOpK Ana neranisauii (ane He neritumallii) CBO€i Bnaau.
Tob6T0 BMOOPU B Cy4acHMX YMOBAX €, MO CyTi, YHiBEPCaSbHUM iHCTPYMEH-
TOM He TilbKM GOpMYyBaHHA OpraHiB BnagM, ane i 3abesnedyeHHs OyHK-
LiMHOT CTPYKTYPOBAHOCTI camoi Aep»KaBu. poTe Take CTPYKTYpyBaHHA I
BUAMME «HapoAHEe NPeACTaBHULTBO» CTBOPHOOTb YaCTO /NLIE 30BHILLHIO,
bopmanbHy HabAMKEHICTb A0 AEMOKPATUYHUX CTAaHAAPTIB, afe He 3aBMK-
OV 3abe3neyytoTb peanbHy NeriTMmalito Bnagu. 3 ornaay Ha ue, NUTaHHA
«peanbHoCTI» BUOOPIB € UM He HaeeKTUBHIMM iHAMKATOPOM AeMOKpa-
TUYHOCTI AePrKaBM 3arasiom Ta ePpeKTUBHOCTI il IHCTUTYTIB.

Yike TpaZAuLiiHO BUOOPU NPUAHATO CNPUMMATK AK IHCTPYMEHT dopmy-
BaHHA NPeACTaBHMLIbKMX OpraHie nybniyHoi BRaam, Hacamnepes napna-
MEHTIB, 3aMilleHHA MOCTa MaBW AepXaBu, NPeacTaBHULbLKUX OpraHis Ha
piBHI cyb’ekTiB denepauji (y deaepaTMBHUX KpaiHax), NpeacTaBHULbKUX
opraHiB MicLEBOro camoBpadyBaHHA . [yxe 4yacto BMBOpW i cnpuiima-
tOTb /INLLE KPi3b NPU3MY L€l GyHKLIT. MpoTe Taknin niaxia € ayke By3bKMm
M 04HOBIYHMM, agyKe BiANOBIAHO A0 HBOTO BMOOPK CNPUIIMaAtOTb NnLle B
acneKTi IXHbOro «OPraHOTBOPYOrO» 3HAYEHHA M BiAMNOBIAHO 3BOAATb TiNlb-
KW 0,0 AepXKaBHO-BNAHOIO PerytoBaHHA, HaBIiTb 3 ypaxyBaHHAM BUAB/EH-
HA CNpPaBKHbOI BON Hapoay. Hacnpasai BMOOPM BUKOHYOTH WKMPLLE KONO
IOPUAMYHO 3HAUYLLMX DYHKLN.

OcHoBaHa GyHKLiA BUOOPIB Lie BCE K NeriTumallia AepKasm i nybaivyHoi
BNaan. BUbopu € iHCTpyMEHTOM BMABNEHHA BOAI HapoAy. BinbHi, BiaKpK-
Ti 1 nepiognyHi BM6OPK AAOTb 3MOry Zlep:Kasi nepebysaTn B KMBOMY Ta
aKTyanbHOMY 3B'A3Ky 3 il HapoaoM. BUBOPK € NPAKTUYHMM IHCTPYMEHTOM

B okpemux KpaiHax BU6OPU BUKOPUCTOBYIOTb 1A 3aMilLeHHA Nocag, i B iHLUMX OpraHax Biaau, Hanpu-
Knag, nocagosux ocib noniuii (Besnmkobputaris), npokypopis (CLUA), cyaais (CLUA, AnoHis). MpoTe Takuit
niaxif, BAHATKOBMWM | HE HAATO NOLUIMPEHUI, 0COBNNBO B KpaiHax KOHTUHEHTaNbHOT cucTemu npasa. [us.
Daniel M. Thompson Do Elections Increase Local Policy Responsiveness? URL: http://web.stanford.
edu/~dthomp/papers/-Thompson_Commissioners.pdf (Last accessed: 20.04.2021); Ellis Michael J. The
Origins of the Elected Prosecutor. The Yale Law Journal. 121.6 (2012). P. 1528 —1569; Aaron-Andrew P
B, and J L. Ethan. Elected Judges and Statutory Interpretation. The University of Chicago Law Review.
79.4 (2012).
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nepeTBOpeHHs besnocepenHboi AeMOoKpaTii B NpeacTaBHULbKE yNpaBiH-
HA. Came B TaKOMy K/tO4i BNaZa CTae pe3y/abTaTOM peasizallii npaB KOX-
HOI toAMHW. AYKe OCHOBOMO/IOXHWM TYT € MPABO Ha Y4acCTb B YNPaBAiHHI
nyb6AiYHMMK CnpaBamMm, 3 AKOrO NOXOAATb M NOAITUYHI NpaBa Ta BiAMNOBIA-
HO cyb’eKTMBHI BMHBOPUYi NpaBa. HeBMKOHAHHA iIHCTUTYTOM BMOOPIB 3a3Ha-
yeHoi GYHKLIT CnpuYMHIOE aeneritumaldito nybaivyHoi Bnaan B Aeprkasi Ta
NpupoaHy NoTpeby 3aCTOCOBYBATH iHLLI AEMOKPATUYHI IHCTUTYTU (MITUHIK,
npoTecTu, peanisaujito Npasa Ha NOBCTaHHA). bpak NeriTMmyBasnbHOroO Ha-
Yanay BMHOpPax MOXKe CNPOBOKYBATH AeNeriTMmMmallito camoi AeprKaBu.

DYHKLitO hopMy8aHHA nybaiyHOT 810U AOCUTL YacTO BU3HAYAOTb He
TibKM OCHOBHOO, ane 1M eAMHOID. KAto4oBa NpakTMYHa meTa BMbOpiB —
chopmyBaTV NpeacTaBHULbKI opraHW. MaeTbca Npo HajaHHA npeacTas-
HUUBKOro MaHaaTa nesHiin ocobi abo rpyni ocib. JJo TOro X aKkUeHTyBaTK
cnif, came Ha BMHMKHEHHI Ta no4yaTky peanisalii ocobanmBmx BiAHOCKH
NpeacTaBHMLTBA, KOAW «O0BipUTeNb» (BMBOPL) Aenerye NoBHOBAXKEHHS
Ha 34iMCHeHHA NybniYHOI BNaayM, BU3HAYAOUM TiIbKM 3arasbHi Mexi Takoi
nianbHocTi. O4eBMAHO, TaKe NPeACTaBHULTBO HE MOXKEe ByTU NPUPIBHAHMM
00, HanpwKknaa, 3BUYHOrO B UMBIABHOMY Mpasi. BianosigHo 1 BiAHOCKUHM
MiX NpeAcTaBHMKOM Ta BMOOPUAMM MOBWHHI MaTu iHWY npupoay. 3 oa-
Horo 60Ky, BUHOPLj He MatoTb AOCTATHIX IHCTPYMEHTIB HaZlaHHA A0PYyYeHb
LLOA0 KOXKHOT Al NpeACcTaBHMKA Ta KOHTPOJIKO 33 UMM, @ 3 IHWOro — cam
NpeACcTaBHMK NOBMHEH 3anexaTh Big Boni BMOOPLiB i AisTK B iXHIX iHTEp-
ecax. ToMy HCTUTYT BiAK/IMKAHHA YNEeHIB NPeacTaBHULUbKMX OPraHiB He
BBAXKAOTb MPUNHATHUM Yy AEMOKPATUYHUX KpaiHax (ocobamBo B 3arasb-
HOHaLLIOHANbHMX NapAaMeHTax) 1 BUKOPUCTOBYHOTb BKpal piaKo. BiauyTTs
TaKoi 3a1eXKHOCTI 06paHOoro NpeacTaBHWKA Bif, BUOOPLLIB NOPOAKYE «Cep-
BiCHY CMPAMOBAHICTb» NyHAIYHOT BNaAM, A€ TONOBHUM € CAYKIHHA HApOAY,
rpomagi. Taky CnpsiMoBaHICTb pOoBOTH, HanpuKaaa, 0bpaHOro NapaameHTy
cnip nepenasaTv M cOopmoBaHOMY NapAaMeHTOM ypsaay, a Aani M ycil cuc-
TEMi AieprKaBHMX OpraHiB. Tak, y AEMOKPATUYHMX KpaiHax 3abe3neyytoTb He
TiNbKn GopMyBaHHA opraHis NybaiYHOi BNaaW, ane i rapaHTyBaHHA aHTPO-
NOUEHTPUYHOCTI IXHbOT A4iANBHOCTI — KOIM NpaBa NOAMHWN CNPaBLAI € OCHO-
BOtO, 3MICTOM Ta LA AiANbHOCTI AePXKaBu.

DYHKLItOBAaHHA AEMOKPATUYHOIO CyCniNbCcTBa Nepeabadvae Naopaniam
OYMOK, NOMALIB Ta CBITOMNALZY, AKI CTUMYJIIOIOTb PO3BUTOK CYCNi/fIbCTBA Ta
KMBY KOHKYPEHLto inen. 3a Taknx yMmoB BUOOPU BUKOHYIOTb QYHKLO r0-
AiMu4YHoi cmpyKkmypu3auii cycninbcmea — 3abe3nedyeHHs LyMBINi30BaHOI
60p0oTbOM Pi3HMX MOrNALAIB Ha PO3BMTOK AeprKaBM, ii EKOHOMIKM, colianb-
HOI MONITUKK, BEKTOP KY/IbTYPHOIO PO3BMTKY TOWO. [@paHTOBaHa 3mora
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yyacTi B CnpaBKHix BUH6opax AN8 Pi3HMX NONITUYHMX NaPTiK € 3aN0pyKoto
[EeMOKPaTUYHOTO PO3BUTKY cycninbeTea. O4HOYACHO CAif 3BaXKaTy, Wo ANA
yyacTi y Bubopax noniTMUHi napTii nicaa yTBOPEHHA MOBUHHI MPONTM HU3KY
eTaniB pPo3BWTKY, CTAHOB/EHHSA Ta MPAKTUYHOI NiAroTOBKM A0 BMOBOPYOro
npoLecy, Wo CTUMY/IOBAaTUME PO3BUTOK Y CYCMi/IbCTBA HU3KW MOMTUYHMX
ABML, Ta Npouecie. Came PO3BMTOK NAPTIN CTUMYNIOE NAOPAJI3M 1Y HM3LI
IHWKX (CymirkHUX cdep), 30Kpema 3abesnedyeHHs cBoboam CaoBa, peanisa-
Lig ny6AiYHOro KOHTPO/IO 3a AiS/bHICTIO BNAAHMX OpraHiB Ta nocagoBux
0cCib, CTUMYIOBAaHHA NOAITUYHOT aKTUBHOCTI CYCMiNbCTBA TOLLO. TaK, HaBiTb
NOpPIBHAHO HevacTe NpoBeAeHHA BMOOPIB (cepeaHin CTPOK NOBHOBAXKEHb
NpeACcTaBHULIbKMX opraHiB 4—6 pokKiB) 3abe3nedye NoONITUYHY aKTUBHICTb
Ta CTPYKTYpM3aL,ito CycninbCTBa B MiXBMOOPUMIA Nepios, Ta CTUMY/IIOE PO3-
BWMTOK rPOMaZAHCbKOrO CyCcninbCTBa.

DYHKLitO npumsazHeHHA 00 noaimu4Hoi 8idnosidanbHocmi BNOOPHUX
0cib Yepes iIHCTUTYT BMOOPIB 3 KOHCTUTYLIMHO-NPAaBOBOro Noraay obroso-
PIOKOTb AOCUTb PIAKO, aJxKe Lie CKopile NUTaHHA NONITONOTIYHOIo aHaniy.
Ly>Ke BaXNMBO 3ayBaXKMTW HAa OAHOMY acneKTi NoAITUYHOI BiANOBIAAIbHO-
CTi — ii cniBBiAHECEHHA 3 BiANOBIAANLHICTIO IOPUANYHOK B KOHCTUTYLLIN-
HOMy npasi. TyT Cif, 3BEPHYTW yBary Ha iHCTUTYT BIAKAMKAHHA AenyTaTiB
besnocepeHbO BMOOPLAMM, Yepes iHiLiaTMBKM NONITUYHMX NapTii abo XK
yepes iHLWIi IHCTPYMEHTU «npuB’A3yBaHHA» 0OpPaHOro npeacTaBHUKA A0
NeBHOro BMOOPYOro OKPYry UM NonitTuuHoi cnam. Came TOMY Zly»Ke 4acTo,
KO MAETbCA NPO NPUTATHEHHA A0 BiANOBiAaNbHOCTI BUOOPHMX OCiD, AnC-
KyCif 3B0AMTLCA 10 BUKOPUCTAHHA iMNepaTMBHOro MaHaaTa (no3basneHHs
NpeacTaBHMLIbKOrO MaHaaTa 3a BiAXWMAEHHS BiA NONITUYHOI/NapTiliHOI No-
3KLii) Ta iHWKX GOPM «KOPCTKOro» 3abe3nedyeHHa NapTiMHOI AUCLMNNIHN
IOPUANYHUMU IHCTPYMEHTAMM.

Cnif, 3a3HayYMTM, WO TaKa MNpPaKTMKa He TiIbKM € HenponopuinHO0
B [EMOKPATUYHOMY CYCMiNbCTBI, ane M WKOoANTb PO3BMTKY AEMOKpPaTii.
EdbekTnBHE BUKOHAHHA BMOOpaMM YHKLT «NPUTATHEHHAY» MOAITUKIB [0
BiANOBIZAIbHOCTI € HOPMa/IbHMM CTAHOM CMpPaB y KpaiHax 3 PO3BUHEHMW-
MW 1IEMOKPATUYHUMMK Tpaaumuismu. Tomy ua dyHKUIA BMOOPIB ANA KOH-
CTUTYLLIMHOTO NpaBa € He MeHLL BaXK/IMBOIO, AK i ANA NONITONOTT, OCKiNbKK
6esnocepeiHbO BM/IMBAE Ha HE3ACTOCYBaHHA (BiACYTHICTb PEryaaTMBHOIO
BTPYYaHHA) HOPUANYHUX IHCTPYMEHTIB 3 HEBAACTUBMMM M OYHKLIAHUM
Npu3HaYeHHAM. TloMITUYHUX Uinel (AK-OT NMPUTATHEHHA A0 NOAITUYHOI
BiZANOBIAANbHOCTI) He MOBWMHHI AOCAraTU Yepes 3aCTOCYBaHHA HaAMIPHUX
tOPUANYHUX OBDMENKEHD.
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XapaKTepucTnka 3a3HadyeHux TyT O yHKLiM, CNpAMOBaHa Ha 3arajb-
HoZepKaBHi BUOOPU Ta iXHE 3HAYEHHA ANA 34IMCHEHHA HAapOA0BNAAAA.
OyeBMAHO, MicLEBI BUOOPK MatoTb TPOXM iHLI aKUEHTK, NPOTE CYTHICHO
BMKOHYIOTb @aHaNOoriHI GyHKLIT Ha piBHI rpomaan, aMiHICTPaTUBHO-TEPK-
TOPia/IbHOTO YTBOPEHHA TOLLLO.

KoHCTUTYLiMHE peryntoBaHHA BMOOPIB € BKpPa TOYKOBUM. BinbLiicTb KO-
AMdIKOBAHMX KOHCTUTYLLIM He MiCTUTb AeTaneln BMBopUMX NpoLeayp Ta KOH-
KPEeTHWX BUMOT A0 iXHbOTo NpoBeAeHHA. Taki BUMOTM MOXHa AOCUTb KOMM-
NEKCHO NPeACTaBUTM Yepes XxapaKTepuCcTUKy NPUHLUMNIB BMOGOPYOro npasa.

4.2.2. KoHcTUTyLiHi npuHuunu Bubopuoro npasa

XapaKTepmucTuKa NpuHUMniB BMbopyoro npasa nepeabayae BpaxyBaH-
HA HU3KW TEOPETUYHMX (JOKTPUHANBHMX) NiAXOAIB A0 PO3YMIHHS NPUPO-
an BMOOPIB, MidKHAPOAHUX CTaHAAPTIB, 0COHBAMBOCTEN HaLiOHANbHOIO
3aKOHOZABCTBA KOXKHOI 3 KPaiH, @ TaKOX NPaKTUKKU NpoBeAeHHs BMbopis.
HacnpaBaj npnHuMnmu BMO6OPYOro Npasa Lie He TifIbKK 3arasibHi OPIEHTUPYU
ONA opraHisauii i npoBeaeHHs BUMOOPIB, ane M AOCUTb KOHKPETHI BMMOTK
[0 BMbopyoro npouecy. He Baato4mMch 40 AMCKYCIT NpoO Mmicue NpUHUMNIB
BMOOPYOro NpaBa B CUCTEMI MPUHLMMIB MpaBa 3arajom i besnocepeaHbo
KOHCTUTYLMHOro npasa, TyT Ti/IbKM 3a3Ha4yMMo, WO B UK chepi (Bnbop-
Yyomy npaBsi) NpMpoda NPUHLMMIB 0CODANBO ACKPaBO BUABAAE CBIll pery-
NATUBHUI BNNB.

MpuHUMNM BMOOPYOro npaBa He TiIbKM BWUCTyNatoTb OPIEHTUPaAMM
HOPMaTMBHOIO peryatoBaHHA BMOOPYMX NpPaBOBiAHOCKMH. Came BOHMU, fK
i NPUHUMNKX NpaBa 3arajioM, BMPaXKatoTb LIHHICHO-iAE0/M0rNYHNIA YU HOPp-
MaTMBHUI Miaxia™ [0 PO3YMIHHA TXHbOI CYTHOCTI, MpoTe y BMBOpYOMY
npasi CyTb i 3HAaYEHHA NPUHUMUMNIB MAE HAaA3BMYAMHO CYTTEBE MPAKTUYHE
3HaYeHHA; NepLIoYeproBe BUPAXKEHHA OTPUMYE PEryIATUBHUIA enemMeHT
NPMHUMNIB. BOHW 34iMCHIOOTb PEryaaTUBHUIA BNAMB Ha GOPMYyBaHHA Ha-
LioHaNbHOrO (OKPEeMOoro A8 KOXKHOI KpaiHM) cnocoby BUKOPUCTAHHSA iH-
CTUTYTY BMOOPIB, MOro KOHCTUTYLIMHOTO 3aKpinaeHHsA, Noaaiblioro Hop-
MaTMBHOTO (3a3BMYali 3aKOHOAABYOr0) PO3BUTKY, NMPAKTUKY 3aCTOCYBAHHSA
y4YacHMKamm BMHOPUYMX NPOLLECiB Ta MPaBO3aCTOCOBHY MPaKTUKY BUPiLLEH-
HA BUOOPYMX CNopiB.

Kostobpa M. |. MpuMHUMNM NpaBa: METOAO00MYHI NiAX0AM A0 PO3YMIHHA NPUPOAM Ta Knacudikau,ii B
YMOBaXx Cy4yacHux rnobanisauiHux TpaHchopmaLiit. lpaso YkpaiHu: topududHull xcypHan. 2017. Bun.
11. C. 150.
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BaraToacnekTHicTb BMOOPYOro npaga Ta MOro KOMMeKcHa NpMpoaa 3y-
MOB/IHOIOTb AOCUTb BEAMKY KiNbKiCTb KnacudikaLih npuHUmMnis Bubopyoro
npasa. HalnowwupeHilMm € BUOKPEMAEHHA N'ATM OCHOBHMX MPUHUMMIB:
BiIbHMX BMOOPIB, 3arasbHOro, PiBHOro, MPAMOro BMOOPYOro npaga, LLO
3iMCHIOIOTb LWAXOM TAEMHOTO ronocyBaHHA. Came Takuii niaxia 3akpinae-
HO 11y KOHCTUTYLIT YKpaiHM Ta KOHCTUTYLLIAX AEAKMX iHWKWX KpaiH. [o Toro
K GOPMaNbHUIN KpUTEPIn HOPMATUBHOMO KOHCTUTYLIMHOIO 3aKpinieHHA
B Ll CUTyaLii He 3aBXAW Npautoe. AAXKe TiNbKM KOHCTUTYLIT AeAKMX aep-
*KaB MiCTATb NPAMO 3adiKCOBaHI NPUHUMNKM BUOOPYOro npasa (Hanpuknaga,
®paHuis, PPH, XopeaTis, Monaosa, EcToHia, ITaniqa, IcnaHia), xod i TyT «Ka-
TANor» TakKMX NPUHLMNIB 3a3BMYAI LOMOBHIOIOTL HEMPAMO cHOPMYNbOBa-
HUMMK (3aKPINAEHUMM) NPUHLMNAMK. TOMY APYTUIA NiaXia nowmnpeHimi,
KO/ KOHCTUTYL,T MICTATb He TaK MOK/AMKAHHA Ha KOHKPETHWUIA TepMiH (no-
HATTA), LLLO NO3HAYaE NPUHLMM, AK NOrO CyTHICHE 3HAYEeHHS.

JOKTpMHaNbHO, O4EeBUAHO, KiNbKiCTb KpUTEPIiB KNacudikauji Ta Biano-
BiAHO Pi3HOMAHITHICTb BMAIB NPMHLMNIB BUOOPYOro npasa € AyKe Wnpo-
KUMKW, Y1 He HaMKoMMAeKCHiWni niaxia sukopuctas 0. KNoUKOBCbKMIA,
AKUI CTPYKTYPYE LNy cUCTeMy NpUHUMNIB BUOOPYOro npaga. Taka cuctema
nepefbayae BUOKPeMAEHHA KinbKa rpyn npuHumnis. Mepuwa rpyna mictutb
3araIbHOMNPaBOBMI MPUHLMN BEPXOBEHCTBA MpaBa 3 MO0 OCHOBHUMW
efemeHTaMu (nNoBara OCHOBHMX NpaB i cBOOOL NOANHM M FTPOMAAAHWUHA,
NPUHLUMN 3aKOHHOCTI Ta NPaBOBOI BM3HayeHOCTi). [pyra rpyna MicTuTb
KOHCTUTYLiMHO-NPaBOBI MPUMHLUMNWU NPeACTaBHMLbKOI AeMoKpaTii (NpuH-
LMNW CyBEPEHITETY Hapoay, NOAiny BAaam, NOAITMYHOIO NAOPaniamy, Ha-
POAHOro NpeacTaBHULTBA, NPAMKUX BMBOPIB, NnepioanyHux Bubopis). Tpe-
TA rpyna — rany3esi NpuHUMNKM BMOOPYOro nNpasa (MPUHLMNM 3araibHOro
BMHOpPYOro npasa, piBHOro BMOOPYOro npaga, BibHMX BMOOPIB, YECHMX
BMOOPpIB, CNpaBKHiX (anbTepHaTMBHMX) BMOOPIB). YeTBepTa rpyna OXonatoe
IHCTUTYLLIMHI» NPUHLUMNK, AKI HaNeXaTb 40 NEBHOrO iHCTUTYTY BMBOpYOro
npasa: iHCTUTYT roN0CcyBaHHA (NPUHLMNM TAEMHOIO roNI0CyBaHHA, 0CObU-
CTOTO roONIOCYBAHHA, OAHOPA30BOro roNoCyBaHHA, GaKynbTaTUBHOMO (a0-
H6pOBiNbHOIO) roN0CYBaHHA); IHCTUTYT BMOOPYOro npouecy (HeENTpanbHICTb
(6e3cTopoHHicTb) cyb’ekTiB BNaAHMX NOBHOBAaXeHb, 3aKOHHICTb Ta nybHiy-
HiCTb); IHCTUTYT OpraHiB aAMiHICTPyBaHHA BUOOPIB (HE3aNeXHiCTb, be3cTo-
POHHOCTI, KONerianbHICTb, BiAKPUTICTL (NPO30pPICTb), NpodecioHaniam)’.

Kntoukoscbkuid 10. B. MpuHUMNK BM6OpYOro npasa: AOKTPUHANbHE PO3YMiIHHSA, CTaH Ta NepCnekTUBK
3aKoHOAABYOI peanisaLii B YKpaiHi: moHorpadia; M-Bo ocBiT i Haykun YKpaiHu, Hau. yH-T «Kneso-Mo-
rMNAHCbKa akagemia». Kuis: BAITE, 2018. C. 83, 84, 611, 634.
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€Bponelicbka Komicia «3a aemMokparTito yepes npaBo» (BeHelilicbKa
Komicia) 2002 poky, y3ara/bHMBLLM «EBPOMENCbKUIA BMBOPUMA CnafoKy,
cxBanmMna KoAeKke HaneskHoi NpakTuKKM y Bubopumnx cnpasax’. Lleit noky-
MEHT MICTUTb KePiBHI NPUHLMNN LLOAO BMOOPIB i NOACHIOBAbHY 0MOBIb,
AKi 3ara/loM A0CUTb YiTKO Ta CTPYKTYPOBaHO BMKA3aAAKOTb YHIBEPCATbHMIA
niaxia 4o po3yMiHHA CyTi OCHOBHMX (6a30BMX) NPUHUMNIB BUBOPYOro npa-
Ba. 3ara/siom, TyT BPax0BaHO AK AOKTPUHA/bHI HanpaLoBaHHA, HOPMaTKB-
He peryntoBaHHA, Tak i BUOOPYY NPaKTUKY EBPONENCLKMX KpaiH. Jo Takoro
nepeniky BeHeuiNcbKa KOMiciA 3apaxoBYe NMPUHLMMNN: 3arasbHUX, PIBHMX,
BifIbHUX, TAEMHUX, NPAMMUX i NepioanYHUX BMOOPIB. PO3rNsHEMO Ui NPUH-
UMWY AOKNaAHiWe Nig KOHCTUTYLLIMHO-NPaBOBMM PaKypPCOM.

4.2.2.1. MpuHUMN NnepioanYHMUX BUH6OpiB

MPUHUMN NepioanyYHMX BMOOPIB 3a3BMYai He A0Aat0Tb A0 OCHOBHOTO
KaTanory (nepeniky) npuHumnis snbopyoro npasa abo, AKWO W BKAOYa-
tOTb, TO HAMPUKIHLj CNMCKyY. TakMit Niaxia, HaneBHO, BMOTUBOBAHMM binblue
KOHCTUTYLiIMHO-NPaBOBOO, aHiXK BMOOPUYOID NMPUPOAOHD LbOro MPUHLMNY.
AzyKe NAeTbca NPo peryaspHe NpoBeAeHHs BUOOPIB y NeBHIN KpaiHi WwWoao
KOXHOro BMOOPHOro NpeACcTaBHULbKOTO OpraHy. | AKWO B KOHCTUTYLAX
M He BXWTO MOHATTA «NepioanMyHOCTI» BMOOpIB, TO MalKe BCi AeMOKpa-
TUYHI KOHCTUTYL,i BM3HA4YalOTb CTPOKM MOBHOBAXKEHb BUMOOPYMX OpPraHis,
O € XO4 | HEeMPAMMM, ane BCE X 3aKPINJeHHAM Uboro npuHumny. Cnig
3a3HAYNTK, WO NPUHLMN NEepioAUYHOCTI BiApPi3HAE TaKOX BMOOPU Bif, iH-
woi popmm besnocepenHboi AeMOKpaTii — pedepeHaymy, 40 AKOro Moro
He 3aCTOCOBYHOTb.

MorkHa chOpmMyNtoBaTU TaKi OCHOBHI e1eMeHTU MPUHLUMIY nepioamy-
HUX BMOOPIB: CTPOK MOBHOBA)KEHb MPEACTAaBHULIbKMX OPraHis MoBMHEH
6yTU BM3HaYeHUM; BUOOPU MatoTb BYTU IHCTPYMEHTOM OBMeEXKeHHs (ne-
pepuBaHHSA) CTPOKY Aii NpeACTaBHULBKOrO MaHaaTa; YacToTa BUbopis mae
6y po3ymHo™"; BUBOPK MOBUHHI NPU3HAYaTM ¥ MPOBOAMUTM BYACHO Ta
pe3ynbTaTMBHO (CAPUMUYMHUTKM A0 HabyTTa NpeAcTaBHULIbKOrO MaHAaaTa).
3a3HayeHi eN1eMeHTH LbOro NPUHLUMIY MOXYTb MaTh YMMaN0 MPAKTUYHMX
bopm BUpParKeHHA Ta BUKOHAHHSA. Tak, BUMOra obMexeHHs CTPOKy aii npea-
CTaBHMLbKOIO MaHaaTa BMOOpamM Ha NPAKTULI O3HAYAE HEMOXKAUBICTb

Code of Good Practice in Electoral Matters: Guide line sand Explanatory Report — Adopted by the
Venice Commission at its 51st and 52nd sessions (Venice, 5—6 July and 18—19 October 2002)
(CDL-AD(2002)023rev2-cor-e) URL: https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2002)023rev2-cor-e# (Last accessed: 20.04.2021).

KoZeKc HanexHOi MPaKkTUKM Yy BUGOPUMX CMPaBax LLOAO CTPOKY NMOBHOBAKEHb 3aKOHOA4ABUYMX OpraHiB
3a3HAYaE, LLO TaKUI CTPOK He NMOBUHEH NEPEBULLYBATH 5-TU POKiB.
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NPOAOBXKEHHA CTPOKY NOBHOBAaXeHb NPeACTABHULLKOrO OpraHy Yepes He-
nposeaeHHA BMOOPIB. Lle TaKoXK CTOCYETbCA M HEMOXK/IMBOCTI NapaameH-
Ty Yepes yxBasieHHA CrneLia/lbHMX 3aKOHIB NPOAOBXKYBATU MOBHOBAXKEHHA
NPeACTaBHULIbKMX OPraHiB i B iHWWN HEKOHCTUTYLLIMHKWI cnocib.

[MOKa30BMM MPMKAALOM 33aCTOCYBAHHA LbOro acneKkTy ApMHUMNY ne-
pioamMyHocTi BMbOpiB € nosuuia ®eaepanbHOro KOHCTUTYLIMHOrO cyay Hi-
MeY4YunHM y cnpasi npo fMisaeHHO-3axiaHi 3emni (Siidweststaat)”. AHano-
MMHOrO BUCHOBKY AiMWOB KOHCTUTYLiNHWIA cya, PymyHii, 3a3Ha4MBLIN, LLO
33aKOHO@BEeLb MOXE 3MIHIOBATK CTPOKM NMOBHOBAaXeHb NPEeACTaBHULbKMNX
opraHiB, NpoTe Taki 3MiHW NOBUHHI AiATM HAa MaNbBYTHE | He MOXYTb daK-
TUYHO 36iMbliyBaTV MOBHOBAMEHHA Ait04MX OpraHiB™. KOHCTUTYUiMHKIA
Cya, YKpaiHu TakoX po3rnaaas NnpUHLMN nepioanyHocTi BUHOPIB Y LbOMY
acnekTi. Lonpasaa, NpaBmAbHO PO3TIYMAYMBLUM CYTHICTb | 3HAYEHHA LbO-
roO NMPUHUMNY, CYA4 YXBAaNWB PILLEHHA, AKMM, MO CyTi, YMOXIMBMB NPOLOB-
JKEHHA CTPOKIB MOBHOBAXEHb OpraHiB MICLEBOrO CamoBPAAyBaHHA
TOOTO 3aCTOCOBAHO MPOTUNENKHE [0 3MICTYy NPUHLMMY NepioanMYHOCTI
MOro X 3Ha4YeHHA.

4.2.2.2. MpuHLUMN 3aranbHoro Bubopyoro npasa

MpWHUMN 3aranbHOro BMHGOPYOro NpaBa BU3HaAYa€e HU3KyY BUMOT A0 dop-
MyBaHHA BMHOPYOro Kopnycy — BMOBOPLB, AKi MaTMMYTb NPaBO roNocy Ha
nesHMX BMbopax. TyT ifeTbCcs Npo 3acTocyBaHHSA BMOOPUMX LieH3iB — obme-
*eHb 40 cy6’eKTMBHOro BUHOPYOro Npasa, Hacnpasdi — BU3HAYEHHS MeX
HaZaHHA NpaBa NporoaocysaTh (akTMBHe BMHBOPYE NpaBo) Ta Npasa HyTK
obpaHum (nacueHe BMHOpUE Npaso). HannowmnpeHilmmn € Taki Bubopui
LEH31: TPOMAAHCTBA, BIKOBMI, Ai€34aTHOCTI, OCI/IOCTI Ta 3aKOHOC/YXHA-
HocTi. O4eBUAHO, 3a3HaYeHI LEeH3M MatoTb NeBHi 0CODMBOCTI 3a/1€XKHO Bif,
IXHbOr0 3aCTOCYBaHHA 40 aKTMBHOIO YW NAaCMBHOTO BMHOOPYOTro Npasa.

LleH3 epomadaHcmea nepenbavae HagaHHA NpaBa roaocy TiIbKK Fpo-
MaZiAHam BiANOBIAHOT KpaiHW. BianosiaHi obmeXXeHHs AK ANA aKTMBHOIO,
TaK i NacMBHOro BM6GOPYOro NpaBa MICTATb BiNbLWICTb Cy4aCHUX KOHCTUTY-
it MpoTe, AKWO 414 3araibHOAEPKABHMX BMOOPIB Take O0OMeXeHHA €
Li/IKOM 0BIrpyHTOBAHMM, TO AN MiCLEBUX BMOOPIB MiKHAapOAHI cTaHAap-
TV PEKOMEHAYIOTb PO3MAHYTM AOLUINbHICTL HAaAATX NPABO roa0Cy M iHO-
3emMUAM, AKI HafexaTb 40 BianoBiaHOI rpomaan (MpoXKMBatoTb NPOTArOM

. BVerfG, Judgment of the Second Senate of 23 October 1951 — 2 BvG 1/51 (BVerfGE 1, 14).
The Constitutional Court of Romania Decision No. 51 of 25 January 2012. URL: http://www.codices.coe.
int/-NXT/gateway.dll?f=templates&fn=default.htm (Last accessed: 20.04.2021).
[uB. PiweHHn KoHcTuTtyuiHoro Cyay Ykpainu Ne 2-pn/2013 sig 29 TpasHa 2013 poky.
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NeBHOro CTPOKY)". Takui BMHATOK 418 iHO3eMUB Ha MicLesux Bubopax
06r'pPyHTOBAHWI Hacamnepes, BaskAMBICTIO 3abe3neunT peanisaLito npasa
Ha y4acTb B YNpaBAiHHI Ny6aiYHMMM cnpaBamn Ha Ha30BOMY piBHI. Bax-
/IMBE 3HAYeHA TYT TaKOX Manu iHTerpauinHi npoueck B EBponi, nepeaycim
cepen, KpaiH-4neHiB €sponeicbkoro Coto3sy. Nonpu Le, BiANOBIAHI NpaBa
iHO3eMULAM He ZlyXKe 4acTo HaJaloTb i B EBPOMNENCbKMX KpaiHax. Tak, cnpo-
6y HagaTV iHO3emMLAM (rpomaZaHam TPeTiX KpaiH) Npaso ronocy Ha sunbo-
pax NpeacTaBHULbKMX OpraHiB palioHHOro piBHA (Bezirksvertretungen) y
mexax BigHa KoHCTUTYUiiHMIA cya, ABCTPIi BU3HAB HEKOHCTUTYLINHOW .
AprymeHTauisa cyay TyT AOCUTb NpocTa — y KoHCTUTyLii nepenbayeHo npa-
BO rONOCY TiNbKM ANA rpomanAaH ABCTPIl. KOHCTUTYUiA YKpaiHW TaKoXK ne-
penbayae npaBo 0bupaTh i ByTM 06PaHMM TiIbKK A8 rpoMaaaH YKpaiHu.

Bikosuli uyeH3 nepenbayae HeoOXiAHICTb AOCATHEHHA MEBHOrO BiKYy
Ana peanisauii BMbopumx npas. Jaa aKTMBHOrO BMHOPYOro npasa TaKkuWi
BiK 3a3BMYall 30iraeTbca 3 HACTaHHAM NOBHONITTA. [1n14 nacMBHoro BMbop-
4Oro MpaBa BIKOBUI LLEH3 MOXKe BYTU TPOXM BULLMI. 3araibHONPUAHATAM
CTaHAAPTOM € BiZICYTHICTb BEPXHbOI MEMKI BIKOBOro LieH3y, TO6To 0bumpaTtn
1 obunpaTtnca Ha BMOOPHI Nocaam MoxKyTb 0cobu 6e3 obmeReHH:A IXHbOro
MaKCMMaNbHOTO BIKY.

LleH3 0ie30amHocmi Ma€ Ha MeTi rapaHTyBaTW 06’EKTUBHICTb 1M1 yCBIAOM-
NeHicTb peanisalii BUBOPLEM CaMOCTIMHO CBOIX BMBOPYMX npas. |aeTbes
NpPO MCUXONOTIYHY 34aTHICTb 0COBWM YCBIAOMNOBATM 3HAYEHHA BNACHMUX
Ai Ta MOM/IMBICTb KepyBaTW HMUMMW. 33 3ara/ibHUM MpPaBuIOM 3MOTy pea-
Ni3yBaT BMOOPUI NpaBa OOMENKYIOTb 3 BUKOPUCTAHHAM 3araibHuX (LMBi-
NCTUYHMX) NiAXOAIB CNPUIMHATTA Ai€e3A4aTHOCTI 0cobu. [ie3aaTHiCTb 0cobu
npesomytoTb. HesiesaaTHICTb Mae BU3Ha4YaTM KOMMETEHTHUI opraH (cya)
3a cneuianbHOO Npoueaypoto. BianosiaHO BiACYTHICTb pilleHHA NPo BU-
3HaHHA 0cobW Hefie3AaTHO 03HAYAE MOMKIMNBICTb 3AiMCHEHHA BUBOPUMX
npas. MpoTe NpobAEeMHUX MOMEHTIB TyT YMMAO0, aZXKe a1eKO He 3aBXKAM
06’EKTUBHO MOX/IMBO BM3HAYMUTU CTaH 0CObOW, HAMPUKAAL, Y «MOrpaHmny-
HMX» BUNaZKax YaCTKOBOI Ai€34aTHOCTI.

LleH3 ocinocmi nepenbadae BM3HAYE€HHA BMMOT LWOAO NMPOXKMBAHHA Ha
NeBHiN TepUTOPIi NPOTArOM NEeBHOIO Yacy A1A peanisalii BMbopyoro npasa.
LeH3 ocinocTi cnig, cnpunmath y a4sox dopmax peanisauii. Mo-nepuie, ue
npsmMe 3aKoHO4aB4Ye 0OMEKEHHA MOXKIMBOCTI HabyTW 1 peanisyBaTtu npa-
B8O ronocy. MaeTbca npo npaso nporoaocysath abo 6anoTysaTuca TiNbkK

Owms. n. l. 1.1.b ii Code of Good Practice on Electoral Matters/
- The Constitutional Court of Austria (Verfassungsgerichtshof) Decision # G 218/03-16 of 30 June 2004. URL:
http://www.codices.coe.int/NXT/gateway.dl|?f=templates&fn=default.htm (Last accessed: 20.04.2021).
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33 YMOB Ha/IeXKHOCTi 40 NEeBHOI TepUTOPIi, MPOXKMBAHHA HA Hi NPOTArOM
MeBHOTrO Yacy TOLLO. Take 0OMeXeHHs € LiIKom 0B6rpyHTOBAaHUM i AOCUTb
nowupeHnm, ocobnmeo Ans nacueHoro Bnbopvoro npasa. dpyra, HinbL
«npuxoBaHa» GopmMa peanizaLii LeH3y OCiNocTi — ue Henpsami «TepuTo-
piafibHi» OBMeEXKeHHA LoA0 peani3alii npasa ronocy. Aaxe B peasbHOMY
WUTTi HaBITb HAABHICTb MPaBa ro/IoCy He 3aBXAM YMOXK/INB/OE MOro peani-
3aLLit0 Yepes HU3KY KUTTEBMX YN OpraHi3auiiHUX NepeLukos, 3yMOBAEeHNX
TEMMNOPA/IbHOK 0OMEKEHICTIO (YiTKi M AOCUTb KOPOTKI CTPOKM) Ta KOPCTKI-
cTio BMBopYoro npouecy (4iTka NocnioBHICTb Npouecis i npoueayp). Ha-
NpWKNa4, TMMYacoBe YW NOCTiMHE NPOXKMBAHHA 338 KOPAOHOM; TMM4YaCcOBa
BiACYTHICTb peecTpaLii micua NPOXKMBaHHSA; NepebyBaHHA B NiKapHi (4u iH-
WOMY 3aKNafi 33 MeXXamu micuA NOCTIMHOIO NPOXKMBAHHA); MPOXOAKEHHS
BIMCbKOBOI CNY»KOM, CNy*KOOBI BiapsAXKeHH: (SK BCcepeanHi KpaiHu, TaK i 3a
il MeXKi) MOXKYTb He TiZIbKM YCKAaAHWUTX peani3aLito BMbopumx npas, ane i
B OKpPeMMX BMMNaZKax NOBHICTIO YHEMOXAMBUTU 34iMCHEHHA NpaBa obupa-
™ 4n 6yt obpaHMMm. BignosiaHoO HalioHanbHe BMOOpPYe 3aKOHOAABCTBO
NOBWHHE BpaxoByBaTW 0OMABA 3HAYEHHA LEH3y OCINOCTi M Kopurysatu
(peryntoBaTun) BUGOpPUI Npoueaypy B CNOCIO, LLLO MAaKCMMaNbHO CNpUATUME
peanisauii BMbopunx npas.

LleH3 3aKOHOCAYXHAHOCMI PO3TNAAAI0TL TAKOXK AK LIeH3 MOPaAbHOCTI .
MpeTbca npo obmexeHHs BMBOPUYMX NpaB y 3B'A3KY i3 NPUTATHEHHAM A0
KPMMiHaNbHOI BiANOBiAaNbHOCTI, HAABHICTIO CyAMMOCTI, BiaOyBaHHA NOKa-
PaHHA 32 BYUNHEHM 3104MH TOLLO. [CTOPMYHO Lien LIeH3 MaB AOCUTb CYTTEBI
Bapiauii Ta oOmexeHHA. HMHI 3arafibHONPUNHATOK NPAKTUKOK € MOLWK-
PEHHA TaKOro LeH3y Hacamnepes Ha peanisalito NacMBHOro BMHGOPYOro
npasa 3 06’EKTUBHMX MipKyBaHb. OAHOYACHO ANA aKTUBHOIO BMHGOPYOro
npaBa Taki obmeXXeHHA MOCTYNOBO CTatoTb MiHiIManbHUMMKM abo K i 3Hi-
MatoTb MOBHICTHO.

3BiCHO, 3 OrMIAAY Ha ICTOPUYHI, NEeBHI HaLioHabHI 1 iHWI 0cobanBoCTi
PiI3HUX KPaiH JOKTPMHAIbHO MOXKHA BMOKPEM/TIOBATI 1 iHLLI BMOOPYI LeH-
31. Hanpuknag, manHOBMM, NOAATKOBUI, TPAMOTHOCTI, OCBITM, Npodecii-
HWIN, HaLiOHaNbHWUIA, pPenirinHni Towo. MNMpoTe 3aCTOCYyBaHHA TaKMX LUEH3IB
[OCUTb YacTo nepenbavae HU3KY BUHATKIB | NepecTopor, a TakoXK AoaaT-
KOBY HayKOBY AMCKYCitO WOAO iXHbOro 3MicTy, GOpPM Ta AEMOKPaATUYHMX
MeX BMKOPUCTaHHA. Hanpuknaza, oAHi aBTopu BM3HAYal0Tb NpodeciiHmnin
BUMBOPUMM LeH3™ OKpemo, TOA AK iHLI PO3INALAI0TL MOT0 B CUCTEMI IHLLIMX

[ue. KntoukoBebkuit HO., umtoBaHa npayg. C. 251.
Mapuensk O. Mpasosa npupoaa Ta Buau Bubopumx LeHsis y Bubopyomy npasi. Haykosuli 8icHUK
Yaeopodcbko2o HayioHanbHoz20 yHigepcumemy. 2015. Bun. 33. T. 1. C. 87. (Cepisa «lpaBo»).

o
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obmeeHb BUBOPUMX Npas Nopyy 3 iHCTUTYTOM «HeBMBOpHOCTI»". Monpu
Le, K BUOOPUI LeH3N, Tak 1 iHWi oBbmerKeHHs BMBopUMX npaBs ciig pos-
MALATU KPi3b MPU3MY Cy4aCHUX MiXKHApPOAHWX AEeMOKPATUYHMX CTaHaap-
TiB. KntouoBmMm € 3abesnedeHHs NPUHLUMNY 3araibHOro BMH6OPYOro npasa,
BiAMNOBIAHO A0 AKOro byab-AKi 0bMeXReHHA AK NpaBa obupaT, TakK i Npaa
6yTM 06paHMM NOBUHHI BYTU HanexKHO OBrpyHTOBAHUMMK (3yMOBAEHUMM
6e33anepeyHmm 06CcTaBMHaMM) Ta NPONOPLIAHUMM MeTi IXHbOTO 3aCTOCy-
BaHHA. HaaMipHe BMKOPUCTaHHSA B HaLLiOHa/IbHOMY 3aKOHOAABCTBI BMOOp-
YMX LEH3IB MOXe CMPUYUMHUTL OMCKPUMIHALLIIO MEeBHMX TPyn HaceaeHHA
abo 1 uinmMx cycninbHWX BEpPCTB Ta HEAOTPMMAHHA HLIOMO NPUHUMNY —
piBHOro BMbopyoro npasa.

4.2.2.3. MpuHumn piBHoro Bu6opyoro npasa

MpuHUMN piBHOro BMBoOpYOro npasa nependayae BUKOPUCTAHHA CUC-
TEMW KPUTEpIiB Ta IHCTPYMEHTIB 3abe3neyeHHa oAHaKoBUX Mepeaymos,
obcTaBuWH i pe3yabTaTiB peanisalii Bnbopunx npas. O4eBnAHO, He NAETLCA
npo 3abesnevyeHHA abcoNOTHOI GaKTUYHOI piBHOCTI. Len npuHumnn € Bu-
ABOM Yy BMOOpPYOMY NpaBi OCHOBOMO/IOXHOMO NPaBOBOro NPUHLMMY PiBHO-
CTi, AKMM Nepenbayae BUMOry NOBOANTMCA B OZIHAKOBMX BUMNAZKax OAHAKO-
BO, @ Y BiAMIHHMX — HEOHAKOBO 1 3aBopoHsAe AnCKpUMiHaLito™. Mig Yac
peanisalii BMOopUMX Npas, NPUHUMM PIBHOCTI Ma€ YMmano ocobmsocTem
Ta GOpM BUpPaXKEHHSA, aaKe BiH NOTPebye He TiNbKK aHanily ocobansocTen
peanisalii cyb’ekTMBHUX BMBOPUMX DBe3nocepenHbo iXHIM HOCIEM, ane I
KOMMIEKCHOrO aHanisy cepeoBulLa 1 pesy/bTaTy IXHbOro 3aCTOCYBaHHA.

KogeKc HanexHol NpakTUKM y BUOOPYMX cnpaBax BeHelincbKoi Komi-
cii BMOKpeM/Itoe Taki OCHOBHI dopmu 3abe3nedyeHHs pPiBHOCTI BMOOPUMX
npas: PiBHICTb NpaB Nid 4YaC rofI0CyBaHHA; PIBHOMPABHICTb rON0CIB Ta PiB-
HicTb MoXmBocTen ™,

PigHicmb npas nid 4yac 2010Cy8aAHHA CTOCYETbCA cCamMe peanisalii ak-
TUBHOrO BMHBOPYOro npasa Ta BUMOrM 3abesnevyeHHs OAHOPa30BOCTI ro-
IOCYBaHHA, LLO OXOMJIIOE FON0CYBAHHA AK OAMH Pa3 B O4HOMY MiCLi, TaK i
O/1HAKOBY Ki/IbKiCTb rON0CIB A5 rONOCYBaHHA Yy BUOOPLUIB. [paBUAbHUM €
HaJaHHA OZIHOrO ro/locy oAHIN 0cobi 3 BiANOBIAHOIO BMAY BMOOPIB. AKLLO
BMHOpYa cMcTema nepeabavae NoJaHHA KiNbKox ronocis (abo ronocysaH-
HA 3 NOEAHAHHAM KiZIbKOX cnocobiB 04HOYACHO), TO TaKi YMOBM TaKOX Mo-

[Oue. KntoukoBebkui HO., uutoBaHa npaugs. C. 267.

Kostobpa M. 1., Morpe6Hrsk C. M., Uenbes O. B., MaTteeesa 0. |. 3aranbHa Teopis npasa: nigpy4HuK / 3a
3ar. peg. npod. Kosobpu M. I. Kuis: BAITE, 2016. C. 71.

Oume. n. I. 2. Code of Good Practice in Electoral Matters.
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BMHHI ByT1 0HaKOBMMM AnA ycix BubopLis. 3a6opoHeHO HaAaBaTH NPaBo
ronocy KinbKa pasiB Ha OAHIM AiNbHULI abo Ha KiNbKOX AiNbHULAX Ha O4-
HOMy BMAj BMBOPiIB. OAHOPA30BICTb FOIOCYBAHHSA, OKPIM 3aKOHO/1aBYOro
3aKpinaeHHsA, NOBMHHA BYTM HE3YMOBHO rapaHTOBaHa i Ha NPaKTULI Yepes
HaABHICTb Ta BMKOPWUCTAHHA iHCTPYMEHTIB HeaonyuleHHs danbcudikaLii
BMHOpPIB Yepes HaraTopasoBe rol0CyBaHHA (BUKOPUCTAHHA €AMHOrO pe-
ECTpY BMOOPL,B, WO 3abe3neyye BKAOYEHHA 4O CMUCKY BMOOPLIB TisIbKK
Ha OAHIl BUOOPUIl AiNbHUL; NPOCTaBAEHHA NO3HAYOK BUOOPLAM, LLIO BXKe
NPOroNocyBann; BU3HaYeHHs 0ObMeXeHOro Yacy 41A roNocyBaHHA TOWO).

PisHonpasHicme 2os0cie notpebye 3abe3neyeHHA OAHAKOBOI «Barm»
rON10CYy — KOXeH ros0c NOBUHEH MaTu NPUBAN3HO OAHAKOBMI BNIMB Ha
pe3ynbTaT BMOOPIB. BeHeLliMcbKa KOMICia TyT aKLUEHTYe Ha «BMBOpUil reo-
MeTpii» — bopMyBaHHI TepMUTOpiaNbHUX OKPYriB AN BMOOPIB Ta nponop-
LiMHOCTI po3noAiny NpeAcTaBHULBKMX MaHAATIB ANA 0DPaHHA B TaKMX OK-
pyrax’. AQ)e B pasi yTBOPEHHSA BMOOPYMX OKPYTiB 3 CYTTEBOI Pi3HMULIED
KiNbKOCTI BMOOPLIB, KiNIbKICTb rON0CIB ANS OTPMMaHHA OAHOro MaHAaTa
MOXe TaKOX CYTTEBO BiZPI3HATWCA, @ OTXKe, HEBMMPABAAHO W WTY4YHO Nia-
BUMLLYBaTM abO NPUMEHLLYBATK «Bary» ofHOro ronocy snbopus. BoaHouac
Len eneMeHT NPUHUMNY PIBHOCTI CNif, po3rnaaaTh HaBiTh WKMpLWe — Kpi3b
BMMOMM [0 3aKOHOAABYOrO Pery/atoBaHHA M OpraHisauii Ta NpoBeAeHHA
BMOOpIB 3arasom.

[na piBHonpasHOCTI cnif 3abe3neynt 36anaHcoBaHe HOPMATUBHE pe-
ry/IIOBaHHSA He Ti/IbKK cTaaii opmyBaHHA BMOOPUMX OKPYTiB, @ 1 YCiX iHLLIMX
cTanin snbopyoro npouecy (GopmMyBaHHA CNMUCKIB BMOOPLB, peanisalin
HOMiHaLiMHOro NpaBa (BMCYBaHHA KaHAMAaTiB), cnocib ronocyBaHHA, nig-
paxyHOK ro/oCiB Ta BCTAHOB/IEHHSA pe3y/bTaTiB BMO0opiB TOLWo) abu BMbopui
npoLeaypu He «NpUMeHLLYBaJin» Bary roocy Ta rapaHTyBsa v BNJUB rono-
Cy Ha pe3ynbTtat BMbopis.

OKpim HOPMATMBHOIO aCMneKTy, He MEHLL BaXK/IMBOK € NPaKTMKa peani-
3auii uboro NpuHUMny. danbcndikalis BMOOPIB Y NPOLECi ToN0CYBaHHS (Ha-
[aHHA NpaBa NporoaocysaT 0cobi, AKa He Ma€e Ha Lie NpaBa; besniacrasHe
no36aBaeHHA NpaBa roaocy B AeHb ro/IOCYBaHHA; «BKMUAAHHA» 3aMBUX BU-
Hopunx BroseTeHIB TOLWO), NiA Yac NigpaxyHKy ronocis (ncysaHHs Tta/abo
3HUWLLEHHA OlONETEHIB 3 rOI0CAaMM 33 MEBHUX KaHAMAATIB; HEBPaxyBaHHA
OKpemmx AiNCHUX roa0CiB TOLWO) Ta MiJ Yac BCTAHOB/EHHSA pe3y/bTaTis BU-

. Ous. n.n. 13 — 17 NOACHIOBA/IbHOI OMNOBI/, yxsaneHoi BeHeLilicbkolo Komicieto nig yac 52-ro
naeHapHoro 3acigaHHa (BeHeuia, 18—19 »koBTHA 2002 poky); n. I. 2.2. Code of Good Practice in
Electoral Matters. URL: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2002)023rev2-cor-ukr (Last accessed: 20.04.2021).
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60piB (BM3HAHHA FONOCYBAHHA B NEBHUX OKPYrax, PerioHax Yu AinbHUUAX
HeAiMCHMM; NCyBaHHA BMOOPUMX [OKYMEHTIB; iIrHOPYBaHHA MOPYLIEHD,
WO MOMW BNAMHYTU Ha nepebir Ta pe3ynbraT BUOGOPUOro npouecy Touwo)
MOXKe CYTTEBO 3MIHUTK «Bary» rosocy okpemoro smbopus abo 11 308CiM
HiBetoBaTK BMOOpUi Npasa.

PisHicmb moxcnugocmeli — Lie Hacamnepez Npo KaHAMAATIB i peani-
3alito NacMBHOro BMHOPYOro Npasa, Xo4 UMM i He obmexyeTbeA. Tpaau-
LiMHO Lel eNemMeHT PiBHOCTI BUPaXKatoTb Yepes rapaHTyBaHHA NOMITUYHUM
napTiam (Ta KaHAMAATaM) O4HAKOBMX YMOB A0CTYNY A0 34iMCHEHHA nepea-
BMOOpYOI ariTauji: AocTyn A0 3acobiB MacoBoi iHGOopMaLlii; 3abe3neyeHHs
HeMTPaNbHOro CTaBAEHHA OpraHis NybAiYHOI BNaan; piBHOMIpHE po3noai-
NEeHHsA «BMOOPYMX pecypciB» (HanpuKkaaa, AOCTYN A0 ariTauii KowTom 6to-
[xKeTy); 3abe3neveHHA piBHUX YMOB NPOBEAEHHA 3yCTpiyer 3 Bubopuamy,
MITUHTFIB Ta iHWKWX GOPM MUPHMX 3ibpaHb Tolo. MiXXHapoAHI cTaHaapTH
[ONYCKatoTb B OKPEMMX CUTyaliax 3acTocyBaHHA abo «abcontoTHOI pis-
HOCTI» (HanpWKNaZ, HafaHHA BCIM NapTiAM OAHAKOBMX YMOB AOCTYMNy [0
3MI), abo K «nNponopLjiiHOi piBHOCTI» (HagaHHSA napTiam gocTyny Ao 3MI
NPOMNOPLIMHO PO3MIpY IXHBOT MIATPMMKM Ha nonepeaHix subopax)”. MpoTte
BMKOPWCTAHHA LMX ABOX GOPM He 3aBXKAM € BIAEMOBUK/IOYHUM Ta MOXKe
nepenbayat ixHe NOEAHAHHA Ta iHLWI KOMBIHaLI.

Lleit eneMeHT NPUHLMNY PIBHOCTI TAKOXK CAiA, pO3rnaaaTv AeLlo wuplle
M 3aCTOCOBYBATM He TiNIbKM 10 ariTalii, ane i Ao BCix BMBOpUMX NpoLeayp.
TaK, PiBHICTb MOX/IMBOCTEN MapTih Ta KaHAMAATIB CNif, TaKOXK rapaHTyBa-
TM 1 WoAao0 A0CTyny A0 GOPMYBaHHA OpraHis aMiHiCTpyBaHHA BMOOpPIB (B
YKpaiHi — GopmMyBaHHA BMOOPUYMX KOMICIK yCixX piBHIB) Ta CroCTepeReHHs
3a iXHbOO POHOTO; OAHAKOBUMM YMOBAMM GiHAHCYBAHHS BMOOPUYOI Kam-
naHii, 3acagamm dopmMmyBaHHA, NnoaaHHA GiHaHCOBOI 3BITHOCTI Ta il Nepe-
BIPKM; MOXMBOCTI ePEeKTUBHOrO OCKapKEHHA pilleHb, Aikn 4n 6e3nianb-
HOCTi Ta B HM3Lj iHWKX cdep. 3aKOHOAABCTBO MOBMHHO MICTUTK MOTPIOHI
IHCTPYMEHTM Ansa 3abe3neyeHHA PiBHMX YMOB y4yacTi y Bubopax napTin,
TOYHO Tak camo fAK NybniyHa BMafa MA€E rapaHTyBaTW MPaKTUYHY peani-
3aLit0 UMX HOPM.

Ha npaktunui 4m He HalnowWMpeHiWwo GOPMOI0 MOPYLIEHHS MPUHUMNY
PIBHOCTI € 3aCTOCYBaHHA «aAMIHICTPAaTMBHOIO Pecypcy», Koau NoniTUYHa
napTia abo KaHAMAAT Mae NpeacTaBHUUTBO B opraHax nybnivyHoi Bnaau,

. Ous. n.n. 18 — 19 MNOACHIOBA/IbHOI OMNOBI/, yxsaneHoi BeHelilicbkolo Komicieto nig yac 52-ro
naeHapHoro 3acigaHHa (BeHeuia, 18—19 »koBTHA 2002 poky); n. I. 2.2. Code of Good Practice in
Electoral Matters. URL: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2002)023rev2-cor-ukr (Last accessed: 20.04.2021).
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WO BMKOPUCTOBYIOTb A/19 OTPUMAHHA HEMNpPaBOMIpHOI nepeBarn Ha BMbO-
pax, AKLLO MOPIBHATM 3 iHWMMM NapTiamu/KaHanaaTamm. Taky «nepesary»
MOXYTb 3abe3neuyBaTi AK Yepes NiATPUMKY «NpoBAAAHOI» NapTii (gocTyn
[0 HOPM, NPaBuKA, 3paskie Ta GOPM AOKYMEHTIB; AOCTYN A0 «ariTauiiHUX»
PeCcypciB; 3any4eHHsa NpPauiBHUKIB NyOAIYHMX OpraHiB Tollo), TaK i Yepes
CTBOPEHHA HE3aKOHHMX MNepeLlkos (aAMiHICTPAaTUBHMX, OpraHisauiiHuX,
NOMNTUYHMX TOLLO) IHLLIMM MapPTIAM.

MopyLeHHA NPUHLUMNY PiBHOrO BMOOPYOro NpaBa BUABNAETHCA B AMC-
KpMMiHaLii neBHMx ocib abo rpyn noaein. Y AeMOKpaTMYHOMY CyChiNbCTBI
BAXK/IMBUM € He TiNbKM 3abe3nedeHHs BUPaXKeHHA AyMKM BinblWOCTi, ane 1
edeKTMBHE BMKOPUCTAHHA IHCTPYMEHTIB ypaxyBaHHA AYMKM MeHLWOCTI. 3
OrNAAY Ha Le, He BBAXatoTb MOPYLWEHHAM NPUHLUMMY PiBHOrO BMBOPYOro
NpaBa BU3HAYEHAM NEBHUX BUHATKIB YM HaJaHHA NepeBar NeBHWM rpynam
ntoaen, Wwo noTpebytoTb A0AaTKOBOTO 3aXMCTy. Hanpuknaa, BCTaHOBAEHHA
«reHaepHUX KBOT» (BMMOra NEBHOTO PiBHA NPeACTaBHULTBA Pi3HMX CTaTel)
ab0o BMHATKIB UM KBOT ANA HALOHANbHUX MEHLIWH He Byae nopylleHHAM
NPUHUMNY PIBHOCTI. [JO TOrO X TaKi BUHATKM NOBMHHI MaTV HaNeXHi niacTa-
BW, 0OIPYHTYBaHHA Ta OyTV NepeabadyeHnMmM KOHCTUTYLLIE.

4.2.2.4. NMpuHLMN BiNIbHUX BMOOPIB

MpUHUMN BiNbHUX BMOOPIB — L BiACYTHICTb MPOTUNPABHOIO BM/NUBY
Ha BMbopuA AK Ha eTani GopMyBaHHA BONEBUABNEHHA, TaK | BPaxyBaHHA
pe3y/1bTaTiB ro/10CyBaHHA. MOXHa BUOKPEMUTU KiflbKa aCMeKTIiB NPpUHLMNY
PiBHMX BMOOpIB: cBOOOAA y4YacTi y BMbopax; BifibHE GOPMYBaHHA BOJ BU-
H0opL,iB; BilbHE rO/10CYBaHHA Ta rapaHTyBaHHA PEaIbHOCTI BOJIEBUAB/IEHHA.

Ceob600a yuacmi y subopax BUNAMBAE 3 03HAYEHOI BULLE 0cobaMBOI
NpaBoBOi NpMpPoAM BMOOPIB, K CNOCOBY He TiNbKM GOpMyBaHHA OpraHiB
nybniyHOi BNaan, ane n iHCTPYMEHTY MONITUYHOT CTPYKTYpM3aLjii cycninb-
CTBa. 3 ornady Ha ue, NpoBeaeHHA BMOOpPIB € IMAaHEHTHOK BNACTMBICTIO Cy-
YyacHOI AeMoKpaTMYHOi AepKaBu. OAHOYACHO y4acTb Y BMOOpax mae byTn
pe3ynbTaTom peanisauii ceoboam iHAMBIAA, @ He Npumycy. Lle ctocyeTbea
AK aKTMBHOrO, TaK i MAacMBHOro BMOOPYOro npasa. Xo4 B OKpPemMux Kpai-
Hax AnA 3anobiraHHA MOLIMPEHHI0 abceHTei3My” 3aCTOCOBYIOTL IHCTUTYT
060B’A3KOBOTO rosiocyBaHHA (ApreHTuHa, AscTpanis, benbria, bpasunia
Mpeuis, Mekcuka, TypedunHa). MixHapoaHi CTaHAapTM BCE X BM3HAYaAOTh,
O peanizauia BMbopUYMx NpaB He Mae bByTU pe3ynbTaToM peanisauii aep-
*KaBHOTO Yy iHWOro npumycy. OcobaMBO BaXKAMBMUM LLei acnekT € 414 na-

Nat. absentis (BiacyTHiCTb) — Hey4acTb BMBOPLIB y BUGOpax, HErONOCYBaHHSA.
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CMBHOro BMHOPYOro npaga. Tak, MONITUYHI NapTii, AKi yXxBaNtoOTb pilleHHA
NpO y4acTb y BMOOpax NOBUHHI BONOAITU BiANOBIiAHOW CBOBOAOI Ha yCixX
eTanax BMbopyoro npotecy (niarotoska Ao BMOOPIB, HOMIHALA KaHANAA-
TiB, ariTalis, KOHTPO/b 3@ BCTAHOB/IEHHAM Pe3y/bTaTiB BMOOPIB TOLLO).

BinbHe hopmysaHHsA 80 subopuis nepenbayae HU3KY BUMOT 3abe3ne-
YyeHHSA BiACYTHOCTI Gi3MYHOro, NCUXONOriYHOro, iHGOPMALLIMHOMO YM iHLLIOrO
TUCKY Ha BMbopLA Ha eTani dopmMyBaHHA MOro BOAI WOAO roN0CYBaHHA Ha
BMbopax. Lle acnekT oxonntoe nepioa nepeasmbopyoi aritaLii Ta Becb Yac
H6e3nocepeHbO 4O MOMEHTY BMPaXKeHHi BONI — rofocyBaHHA. TyT ineTbca
NPO 3MiICT Ta OCHOBHI GOpMK 3AaiMCHEHHA iHbOPMaLiMHOrO 3abe3neyeHHs
BMOOPIB; AONYCTUMI GOpMU 34INCHEHHA Ta OOMeXeHHA LWoAo Nepensu-
H6opHOI ariTalii; NpoBeAEHHA COLONOTIYHUX ONUTYBaHb MPOMAACHKOT AyM-
KM Ta iIHPOPMYBAHHS NPO iXHi pe3yabTaTh; HENPUMNYCTUMICTb 3MYLLYBAHHSA
BMOOPLIB NIATPMMATM KOHKPETHY NapTito UM KaHAMAaTa UM Byab-aK1iA iH-
WK cnocib Has’'A3yBaHHA NEBHOI NO3WLT WOAO roN0CyBaHHA; CTBOPEHHSA
YMOB, KOMW BOJIEBMABMEHHA WTY4YHO CMNPAMOBYIOTb Y MEBHOMY HaMpPAMI
(Loao NeBHOro KaHAMAATa YM NapTii) TOLO.

Hanpuknag, BaXKJIMBMUM aCNeKTOM BiJIbHOTO BOJIEBUAB/IEHHA € Heynepe-
AskeHa, 6e3CTOpPOHHS, 06’ekT1BHA Ta 36a1aHCOBaHa AiAanbHICTb 3ac0biB Ma-
coBoi iHpopmali. JocuTb YacTo Ha nepiod BMOOPYOro NpoLecy BCTaHOB-
JIOIOTb HaBIiTb OPCTKIiWi BMMOTM, abun 3acobm macoBoi iHbopmaLlji byan
«... 0cOBNMBO NPABANBMMM, 3BAXKEHUMM 1 HEYNEPEOKEHMMM B MPOrpamax
HOBMH | MOTOYHUX MOAiiA...»". BUBopLi NOBMHHI nepebysati B cepeaoBuLLi,
AKe He 3MYLLIYE iX pobuTn HeycBiaoMneHWI BMbip abo nianaaatv nia maHi-
Ny/tOBaHHA iXHbOIO BOMEtD. ToMy B Cy4acHMX ymoBax 0cobnmBoi yBaru Bap-
Ti MMTAHHA BUKOPUCTAHHA CoLiasbHUX MepesK, iHbopMaLiMHUX TEXHOOTIN,
cneujanbHUX KaHanie y MoBiNbHUX MeceHaxepax Towo. MaeTbca Hacam-
nepen Npo Hebesneky A8 NPAMOI AEMOKPATIT B, MOWMPEHHA TaK 3BaHMX
«GeMNKOBUX HOBMHY» M iHWKX GOPM HeoCTOBIPHOT iHGOpMaLLii, MoWMpeHHSA
beHoMeHyY TaK 3BaHOI «TEMHOI peknamm» 1 iHWmx GOpPM NOLMPEHHSA BY3b-
KOLLi/IbOBOT OHNANH-PeKAamm Towo .

BinbHe s8onesussneHHA — Lie npouec besnocepeaHbo rosnocysaHHA. Ha

NpPaKTULi BibHe BONEBUABNEHH:A 3abe3neyytoTb Hacamnepe Yepes rapaH-
TYBaHHA TAEMHOCTI ro/l0CyBaHHA. Lle eTan micTUTb HM3KY NpoueaypHMX

PekomeHgauis Ne R (99) 15 Komitety miHicTpis Pagm €sponu «Mpo BucsitneHHs B 3MI BU6opumx Kam-
naHi». URL: https://search.coe.int/cm/Pages/result_details.aspx?Objectld=09000016807379ff (aaTa
3BepHeHHsn: 24.04.2021.).

[ue. Report on Updating guidelines to ensure fair referendums in Council of Europe member States
(Report | Doc. 14791 | 07 January 2019). URL: https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=25231-&lang=en (Last accessed: 20.04.2021).
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BMMOT LLOAO OpraHisal,ii npouecy ronocyBaHHA 3arajoM M OKpeMMx Moro
eNleMeHTIB (4acy roNocyBaHHSA, BUMOT A0 NMPUMILLEHHS A5 FON0CYBaHHS,
bopmm BroneTeHa Ta cnocoby MOro 3aNOBHEHHA, NPOLLEAYPU FON0CYBaHHA
Toulo). TaK, OAHMM i3 MiXKHAPOAHMX CTAHAAPTIB € HEOOXiAHICTb HaZaHHSA
BiMCbKOBOC/YKOOBLAM MOMKAMBOCTI MPOrosoCyBaTH Ha AiNbHULAX 338 Mic-
LEeM iXHbOTO MPOMKMBAHHA, @ AKLWO Lie He MOX/AMBO, TO Ha AiNbHUUAX NO-
6113y MicUA TXHbOT AUCAOKaLii. KAloYoBMM TyT € HadaHHA MOMKAUBOCTI
BIMCbKOBOC/YKOOBLAM NMPOroa0CyBaT Ha 3BMYANHMX BUOOPUMX AiNbHK-
LAX B YMOBaXx, PiBHMX 3 iHWMMK BUBOpUAMM. BignosiaHo umm cnig obme-
KUTW NPAKTUKY CTBOPEHHSA CneLiaibHUX AiNbHULb Y BINCbKOBMX YaCTMHaX,
[le TOIOCYBaHHSA 3 HiNbLIOK NMOBIPHICTIO MOXKe ByTW 3ailMcHeHe nia BNAn-
BOM BilCbKOBOIO KEPiBHMLITBA.

lapaHmysaHHA peasnbHOCMi 80se8uUABAeHHA Nependadae BTiNEHHA
BO/i BMOOPLiB y pe3ynbTaTax BMbopiB. Llelt acneKkT BinbHUX BMOOpIB Ha-
cnpasAai € HanmnpoueaypHiWMM Ta HaWMMICTKILLMM 3a 3MICTOM, aZKe Ha-
Cnpasaj OXOMN/E BBECh BUOOpUMIA npouec. TyT NOHATTA «BiNbHWUX BUOO-
piB» CAif CNPUAMATK He TaK Kpi3b Npuamy Ccyb’eKTUBHMX BMOOPUMX NpaB
(akTMBHOrO i MacMBHOro), AK Yepe3 06’eKTUBHY XapaKTepUCTUKY BUOOpIB
3aranom. BinbHi BUHOPKN MOKyTb ByTK 3abe3nedeHi nuile Toa), AKLLIO Bose-
BMABNEHHA BMOOPLIB 36iraeTbea 3 pesynbTatamu BMHopIB. TyT MaeTbcA Npo
KOMMJEKCHe BpaxyBaHHA 1 yCiX iHWWX NpuHUMNiB BMBopYoro npaea. Bu-
6opuyi NpoLueaypu NoBMHHI BYTU cnpaBeAIMBMMM Ta OBFPYHTOBAHUMM, 4j-
ANbHICTb OpraHiB agMiHiCTPyBaHHA BMBOPIB — 3p03yMinot0 Ta BiAKPUTOLD,
a nigpaxyHOK ronocis Ta BCTAHOBAEHHA pe3ynbTaTiB BUbopis — nposopu-
MU Ta AicHUMKM (HedanbcudikoBaHMMK). Liel acnekT npuHUMNY BiAbHUX
BMOOPIB 4OCKTb YaCcTO BMOKPEMIOKOTb Y CaMOCTIMHWIA MPUHYUN YeCHUX
eubopig™, 10 OXONJIIOE, OKPIM 3a3HaYEHMX e1eMEHTIB, TAKOX rapaHTyBaH-
HA HE3aNeHOro CNOoCTepeXKeHHA 3a BMbopamm, 3abe3neveHHA Npaga Ha
OCKapXKeHHA TOLLO.

4.2.2.5. TaeEmHe ronocyBaHHA

TaeMHe ronocyBaHHA Le KOMMIEKCHUIA [IHCTPYMEHT 3abe3neyeHHs
He3a/eKHOro M BiIbHOrO BONEBMABAEHHS BMOOPLIB. By3bke po3ymiHHA
3BOAUTbL UEW IHCTPYMEHT AuMle A0 Npoueaypyu ronocyBaHHA — TAaEMHO
BiA iHWMX ocib. AHani3 1Oro AK NPUHLMNY BMOOPYOro npasa Aae 3mory
BMOKPEMMUTM M iHLWWI acneKkTu: 3abe3nedyeHHsa BiibHOro GopMyBaHHSA BOI
(BnbopuUi matoTb BYTM BNeBHEHMMU, WO GOPMyBaHHA MO3MLIT Mae 3Ha-

.

Ous. n. I. 3.2. XI. Code of Good Practice in Electoral Matters.
[ue. KntoukoBcbKuit HO., umtoBaHa npays. C. 421—498.
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YyeHHs i Npo il peanisaLito HiXTO He Ai3HaeTbea); ybesneyeHHs BUOOPLA Bif,
MOM/IMBOrO BM/IMBY 33 «HEMNpPaBUIbHE» FONI0CYBaHHA; CTBOPEHHS nepeay-
MOB /15 Bi/IbHOI HOMiHaLLT (BMCYBaHHA Ta nonepeaHbol NiATPUMKM Yepes
NOLAHHA MIANWCIB HA KOPUCTb KaHAMAATIB, Ae LbOro BUMarae 3akoHo4aB-
cTB0). Cnif, 3a3HAYMTK, WO, HA BiAMIHY BiA iHWKWX NPUHLUMNIB BUBOPYOro
npasa, TAEMHICTb FOOCYBaHHA MOKNAAAE Ha BMOOPUA He TiNbKKM Npaso,
ane 1 0608B’A30K. ICTOPUYHO TAEMHICTb rONIOCYBAHHA CTaNa YM He HaWro-
NOBHIWOK 03HaKOoK BMOOPIB AK IHCTPYMEHTY He3anexHoro GopmyBaHHA
NpeacTaBHULBKMX opraHiB. Came TOMY TAEMHICTb rO/10CYBaHHA 3YMOBJIIOE
BCi BMBOpYI npoueaypu.

Y cyyacHuMx ymoBax 36eperkeHHA TAaEMHMULi roN0CYyBaHHA 33 BUKOPU-
CTaHHA Pi3HMX cnocobiB ronocyBaHHA (MOWTOK, MALUMHHE, eNeKTPOHHe
FO/10CYBaHHA TOLLO) € KPUTUUYHO BAXKAMBUM, OCKIIbKM MOKE NMOCTaBUTH MNif,
CYMHIB Npupoay Ta epeKTUBHICTb iIHCTUTYTY BMBOPIB 3aranom. Hanpuknaa,
MiXHapOAHI CTaHAAPTW LLOAO 3aNPOBaAKEHHA €1eKTPOHHOIO ro/10CyBaH-
HA Ha BMBOpax 3B0AATH [10 3HAYHOT Ki/IbKOCTI NepecTopor Ta 3anobixKHMKIB.
AfKe BUMKOPUCTAHHA Cy4aCHMX TEXHOOTIM AK AOMOMAarae CyTTEBO CMpO-
CTUTW NpoLeaypu, Tak | BoAHOYAC Haaae Habarato Hinblue MOXKIMBOCTEN
CNOTBOPEHHA BONEBUABAEHHA abo 1 B3arani — danbcudikauii pesynbra-
TiB rO/10CYBaHHA.

CraHgapTti Paan Esponu nepenbavatoTb HU3KY KPUTEpIiB Ta BUMOT Ha-
JNIEXKHOTO Pery/itoBaHHA e/IeKTPOHHOMO rO/I0CYBAHHA: rapaHTyBaHHA Tex-
HIYHOT HaAiMHOCTI; 3abe3neyeHHa TAEMHOCTI FO/10CYyBaHHA Ta NPUBATHOCTI
NepcoHaNbHUX AaHWX; CTBOPEHHA HA/IEXHOro aAMiHICTPAaTUBHOIO cepe-
[JOBMLLA; NPO30PICTb | 3PO3YMINICTL €NEKTPOHHUX (HCTPYMEHTIB TOLWO .
OTKe, NOCTYN | PO3BUTOK BMOOPUYMX TEXHONOTIN Be3nocepeaHbo 3aneXnTb
BiA, NPUHLMNIB BUOOPYOro Npasa, AKi NMOBMHHI OYTW rapaHTOBaHMMK 1 Y
HOBMX 0B6CTaBMHax. TaKoi K No3uLii foTpruMasca PeaepanbHUIM KOHCTUTY-
LiHWMIA cya, HimeuuymHu y cnpasi LWoA0 BMKOPUCTAHHA «MalWH ANS FO10-
cyBaHHA». Cya BU3HAB HEKOHCTUTYLLIMHMM MOXKAMBICTb BUKOPUCTAHHA Ta-
KMX «MaLINH», OCKI/IbKN He 3abe3neyeHo Ha1eXKHOTr0 MOHITOPUHTY iXHbOro
3aCTOCYBaHHA, @ TaKMl MOHITOPUHT € KPUTUYHO BaXKAMBMM 3 Ornaay Ha
KOHCTUTYLIMHWUIA NpuHUMn ny6aidHoi npupoan Bubopis™. Taka npupoaa
BMbOpPIB NOTPEbYE He TiIbKK CrpaBeaMBOCTI Ta OMYHOCTI BUOOPUMX NpO-
ueayp, ane ixHboi BiIKPUTOCTI, MPO30POCTi 1 3p0o3yminocTi ans BMHopYoro

Recommendation CM/Rec(2017)5 of the Committee of Ministers to member States on standards for
e-voting. URL: https://search.coe.int/cm/Pages/result_details.aspx?Objectld=0900001680726f6f#_ftnl
(Last accessed: 20.04.2021).

- BVerfG, Judgment of the Second Senate of 03 March 2009 — 2 BvC 3/07-, paras. 1—166. URL: http://
www.-bverfg.de/e/cs20090303_2bvc000307en.html (Last accessed: 20.04.2021).
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Kopnycy (BnbopLiB) i3 ogHOYACHUM HE3YMOBHMM rapaHTyBaHHAM TaEM-
HOCTi roocyBaHHs.

BiAnNoBIAHO TAEMHICTb FONOCYBAHHA AK KAHOYOBUI MPUHLMM, WO 3YMOB-
JIIOE MOXKAMBICTb NPOBEAEHHA BiIbHUX BMOOPIB, Mae bByTM rapaHTOBaHMM
33 A,OMNOMOrOK HU3KM AOAATKOBUX iIHCTPYMEHTIB | MEXAHI3MIB HaBITb 3a BK-
KOPWCTAaHHA HOBITHIX TEXHONOTIN.

4.2.2.6. MpuHLMN NpAMKUX BUOOPIB

MpuHUMN Npsmux BMOopiB nepeanbadae 3mory BubopLis obupaTtn Hes-
nocepeaHbO CBOIX NPeAcTaBHUKIB Ha BMbopax. Ller npuHumn icTopnyHo
3YMOBJIHOE Npupoay BUHopiB Ak dopmm besnocepeaHbOoi AeMOKpaTii, aaxe
CYTb NPeACTaBHMLbKOIO MaHAaTta 1 NonAarae B NoAiTUYHOMY OBpaHHI BU-
H6opuUAMM CBOro NpPeaCTaBHMKA Yepes HaZaHHA MoMy NpeACTaBHULbKOTO
MaHaaTa. Henpami Bubopu nepenbayatotb 0bpaHHA BUHBOpLAMK criepLly
cneuianbHUX BUDOPLLMKIB, AKi 3roA0M 34iMCHATL OCTAaTOYHE ro/I0CYBaHHS I
obepyTb NpeacTaBHUKa/NpeacTaBHUKIB. HMHI npuKaagom Henpammnx subo-
piB € BMHopm npesngeHTa CnonydeHmx LUtatis Amepukn. Henpsmi sBnbopm
cnig, BiAPi3HATK Bif, iHWMX cnocobiB popMyBaHHSA OAHOrO NPeACcTaBHMULb-
KOro opraHy iHWKWM (HanpuKkaaz, napiameHTn obupatoTb raBy AeprKasu
abo opraHM MicLLeBOro CamoBpPAayBaHHA GOPMYIOTb iHLWI NpeacTaBHULbKI
opraHu). BignosigHo A0 KoAeKcy HanexHoT NPakTUKK y BMH6opUmnx cnpasax
BaXK/IMBO, WOO Ha NpamMx Bnbopax obmpanm xoda 6 ogHy 3 nanat Haujo-
Ha/IbHOrO 3aKOHOZABYOr0 OPraHy, 3aKOHOAABYI OpPraHW HUMKYOro piBHA (Y
KpaiHax, e BOHM yTBOpeHi) Ta micuesi paaun’.

4.2.3. Peanisauia npuHuunis Bubopuoro npasa

MpUHUMNM NpaBa A0CKUTb YacTO MOMMIKOBO CNPUIAMAtOTL AMLWE AK Te-
OPETUYHI HaZbaHHSA, Lo MatoTb AOKTPMHA/IbHE 3HaYeHHA. BogHouac irHo-
PYIOTb IXHE CYTHICHE MPU3HAYEHHA AK NPAKTUYHMX POOOUMX IHCTPYMEHTIB
peryatoBaHHsA NPaBoOBiAHOCKMH BiAMNOBIAHO 1 yBarK cepenoBulLy 3acToCy-
BaHHA NPUHUMMIB NPUAINAETbCA HebaraTo. Y BUbopYoMy Npasi el acnekt
€ 0COBMBO aKTya/IbHWM 3 OFAIAAY Ha iXHI0 0COBMBY NPUPOAY Ta QYHKLN-
He 3HaYeHHS, NPO AKe BXKe MLLI0CA BULLE.

KodeKc HaneHoi NpakTUKM y BUOOPUMX CNpaBax LWOA0 BU3HAYEHUX Y
HbOMY MPUHUMNIB Be3nocepeaHbO 3a3HAYAE 1 YMOBM, 33 AKMX MOBUHHI pe-
ani3oByBaT Ui NPUHUMNK. TaK, BUOKPEMIIOIOTb TaKi YMOBK: AOTPUMAHHSA

Owme. n. I. 5. Code of Good Practice in Electoral Matters.
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OCHOBHMWX NpaB NtoanHN (cBoboan cnosa, cBoboaM nepecyBaHHA, CBODO-
M CTBOPEHHS NONITUUYHMX NapTii); HaNeXHi piBHI peryatoBaHHA (3aKOHOM
i NiA3aKOHHMMK aKTamM) Ta cTabifbHICTb 3aKOHOAABCTBA; MpoLEecyasbHi
rapaHTii (opraHisauin ronocysaHHsa 6€3CTOPOHHIM OpraHom, 3abe3neyeHHs
CnocTepekeHHs 3a BMOOpaMu Ta HasBHICTb AIEBOT CMCTEMM OCKapKEHHS)
Ta Bubopua cmuctema (AKa 3a AOTPUMAHHA BU3HAYEHUX NPUHLMMIB BUOOP-
4Oro npaBga He € KPUTUYHUM YMHHMKOM, X0 | be3nocepeiHbO BNIMBATMME
Ha BMA i cnocib peanisauii Bubopunx npas)”.

Lli ymoBM 0OCUTb KOMMAEKCHO XapaKTepu3yoTb BUMOTN A0 CEpeaoBU-
Wa, AKe CNpUATAMBO BNAMBATMMe Ha 3abe3neveHHA AieBOCTi NPUHUMNIB
BMOOpPYOro nNpasa Ta ixHbi peanbHOCTI. Mepenik TaKMX yMOB MOXKHa PO3LLIN-
PUTW 1 YPaxOBYBATM HM3KY OpPraHi3alinHMX Ta iIHWKUX YUHHUKIB, AKI MOXKYTb
CTOCYBATWCA He TibKK BMBOPYOro npouecy Y Bnbopis HesnocepeaHbo,
ane ixHix nepeLymoB Ta HaCNiAKIB.

Hanpwuknag, 3acTtocyBaHHA BMOopYoro bap’epy B NponopLinHin sBubop-
il cUCTeMi cAif, PO3rNAAaTU He TiIbKKU Kpi3b NPU3My NMPUHLAUMY PIBHOCTI,
anemsornaay HaTiNpaBoBi, NONITUYHI Ta iHLI HACNIAKM, AKI MOXKYTb HacTaTH
B pe3ynbTaTi Moro (bap’epa) 3actocyBaHHs. JlopeyuHuii npuKknag TyT — no-
3uLia PegepanbHOro KOHCTUTYLIMHOTO cyay HimeuydnHu woao BeanymHm
npoxiaHoro H6ap’epa B NPOMOPUiMHIA BMOOPYIN cucTeMI, WO BUKOPUCTO-
BYIOTb 418 0bpaHHA aenyTaTiB Big ®PH g0 EBponeicbKoro napiameHTy
(NpeacTaBHULBKOrO 3aKOHOAABYOrO opraHy €sponericbkoro Cotosy). Llew
npeacTaBHULBKUA opraH A0 1979 poky popmyBaBca Yepes ageneryBaHHsA
[0 M0ro ckAaZy NpeacTaBHUKIB-YEHIB HaliOHaIbHUX NapaameHTis. Cneti-
aNbHUM aKToM Paau Esponeiicbkux CnisToBapmcTs™ 6yN0 3anpoBaaKeHo
npAmi BMbopu B KpaiHax-yneHax. Llel akT o BMOOpYOi cucTeEmMM BM3HAUNB
OCHOBHY BMMOTY — BMKOPWCTaHHA NPONopLiMHOi BUBOPYOT cucTemm, npm
LboMY i eNeMeHTN MOTMIM ANCKPELLIMHO BM3HAYaTK KpaiHM-Y1eHWN Ha PiBHI
HaljioHanbHOro 3aKkoHoAaBcTBa. Y ®PH 6yno BCTaHOB/AEHO N’ ATUBIACOTKO-
BUI BMBOPUMI Bap’ep ANA NONITUYHUX NapTiin. 22 TpaBHA 1979 poky pi-
weHHAM PesiepaNbHOro KOHCTUTYLIMHOTO cyay HimeyuuHu Takmin posmip
«Mopory» 6y10 BU3HAHO KOHCTUTYLiIMHUM ™", TIpoTe 3a pesynbtatamu Npo-
BeAeHHA BMbopiB uneHiB EBponelicbkoro napiameHTty 2009 poky nepeg,
®PenepaNbHUM KOHCTUTYLLIMHUM Cya0oM HimeuumHu iHiLinoBaHO nepesipKy
Ha KOHCTUTYUINHICTb LIbOro NMUTAHHA 3HOBY. 3 ypaxyBaHHAM 0H6CTaBUH, LLIO

Ous. n. Il. 1—4. Code of Good Practice in Electoral Matters.

Act concern in the election of the representatives of the Assembly by direct universal suffrage. URL:
http://data.-europa.eu/eli/dec/1976/787(2)/oj (Last accessed: 20.04.2021).

BVerfG, Judgment of the Second Senate of 22 May 1979 - 2 BvR 193, 197/79 (BVerfGE 51, 222).
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3MiHMAKCA (HoBi ocobamBOCTI GyHKLjlOBaHHA opraHiB Esponeicbkoro Co-
to3y), cya, 2011 poKky BM3HAB TakMmM, Lo cynepedaTts OCHOBHOMY 3aKOHY
®PH (HEKOHCTUTYLLIRHMMM) NMONOMKEHHA WOA0 BMbOpYoro bap’epa 8 5%
3 TaKMMU K apryMeHTamu cyh, BM3HAB HEKOHCTUTYLIMHUM 1 BMOOPUMA
bap’ep y 3% 7. Cyn ypaxyBas 0COBAMBY MpaBoOBY MPUPOAY Ta MNOMITUY-
He 3HaYeHHA EBPONENCHKOro NapaaMeHTy, MEXaHi3MKN yXBaeHHA pilleHb
LM OPraHOM, 3HaYeHHs Taknx BMbopiB Ans aeprkas-yneHis EC Toulo. Lien
NPWKNAL4, O4EBUAHO, MOKM HE CTOCYETbCA HallioHaNbHMX BMOOPIB A0 ByH-
[ecTary, WoA0 AKUX K Cam Cya, BU3HAYMB AeLlO iHLWi KpuTepii OLiHIOBaHHA
BMbopyoro bap’epy. MpoTe TaKi pilleHHA, a roNoBHE TXHA aprymeHTau,is,
ACKPABO CBiAYaTb NPO 3MiHY NiAXOAIB A0 PO3YMIHHA KOHUENTY NONITUYHOI
OOUINBHOCTI Nia 4ac GopMyBaHHA Pi3HMX enemeHTiB BMOOopYOi cnuctemm
Ha pi3HMx BMbBopax. LlikaBo, Wwo KoHCTUTYUiMHWIA cya, ITanii, po3rnsaatoum
CXOXKY CNpaBy AiMLLIOB MPOTUIEKHOIO BUCHOBKY M 3a3HaYMB: «|TaniiCbKkuni
3aKOHOaBelb He AiAB, MOPYLYOYM MEXi CBOTro po3Ccyay MiJ Yac BCTaHOB-
NeHHs BMbop4yoro 6ap’epa B po3mipi 4%»™. B YKpaiHi e nuTaHHA aHa-
Ni3ytoTb Ta PerytotoTb KPisb Npmnamy nosuuii KoHctuTyuinHoro Cyay Ykpai-
HM, LLLO BM3HAYeHHA po3mipy Bubopyoro bap’epa € NUTAHHAM «NOAITUYHOT
pouinbHocTi»™

Llet npuKknaz 3acsigyye, WO BaXIMBMM € BpaxyBaHHA GaKTUUYHMX 06-
CTaBWH i cUTyaUi, AKa Nepeaye NpM3HAYeHHIO Ta NposedeHHO BUboOpIB.
LLle BaXNMBILLMM € BpaxyBaHHA Ta MEBHO MipOto «nepefbayeHHsa», npo-
rHO3yBaHHA Aji BMOOPYOro 3aKOHOLABCTBA HAa MalbyTHE, MOro BNAMBY He
TINbKM Ha pe3ynbTaT KOHKPETHMX BMOOPIB, @ M HAa BUKOHAHHA BCiX IHWMX
byHKLUiN BMBOPIB, WO 6yn0 03HaveHo Buile. Came ToMy BMHBOpYE 3aKOHO-
[aBCTBO, Oyay4n CcTabinbHUM, MOBMHHO BCE X 3a/MLWATU NEBHWMIA NPOCTIP
[N 3MiH 1 eBONOLLIOHYBaHHA. MpUHLUMNM BMOOPYOro Npaga 3a TakKMx YMOB
6yayTb TUM OPIEHTMPOM BiAMNOBIAHOI €BOOLLT Ta rapaHTyBaTMMYTb PO3-
BMTOK 3aKOHOZABCTBA M MPAKTUKM B PivmLLi 3a6e3neveHHA NpaB A0ANHW.

. BVerfG, Urteildes Zweiten Senats vom 09. November 2011 - 2 BvC 4/10 -, Rn. 1-160 (BVerfGE 129,
300—355).

- BVerfG, Urteildes Zweiten Senats vom 26. Februar 2014 - 2 BvE 2/13 -, Rn. 1-116 (BVerfGE 135, 259—312).

" The Italian Constitutional Court Judgment NO. 239 OF 2018. URL: https://www.cortecostituzionale.it-/

documenti/download/doc/recent_judgments/S_239_2018_EN.pdf (Last accessed: 20.04.2021).

PiweHHA KoHctutyuiiHoro Cyay Ykpainm Ne 1-pn/98 Big 26 ntotoro 1998 poky.
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4.3. Pe(pepeHayM y CHCTEMi iHCTHTYTIB AeMOKparii

4.3.1. NpasoBa npupoga pedepeHaymy, MOro NnO3UTUBHI i
HeraTuBHiI pucm

Tepmin «pedepeHaym» (Bia nat. referendum — Te, wo Tpeba AoNOBI-
CTW) BNepLue B WMPOKKiA obir yeinwos y XIV ctonitTi y LBenuapii, ae roro
BMKOPUCTOBYBA/IM B iHLLIOMY 3Ha4YeHHi, HiXK cboroaHi. Mocan (npedcmas-
HuKu y LLiseliuapcokomy Celimi — KO. b.) 6pann NoCTaHOBK OpraHy HapoA-
HOro NpeACTaBHMLUTBA 414 A0NOBiAI CBOIM CNIBFPOMaZAHaM, OCTaHHI X 3a-
CyXOBYBa/IM AOMOBIAb CBOrO MOCAA i NTOCTAHOBAIM BIACHE PilleHHA WoA0
03BYYEHOro MUTaHHA. Taka npoueaypy osHameHyBanu ad referendum’.
(Cnin, 3BaknTu Ha Te, WO piweHHa Celmy He manu 30608’A3yBaibHOI CUAK
Ana Bnaay 3emens)”. Jinlwe 3rogom TepmiH «pedepeHaym» Habys cy-
YaCHOrO 3HAYeHHA, 3 HMM MOoYanM NOB’A3YBATM YXBANEHHA pilleHb Yepes
HapoAHe ronocyBaHHA.

Po3rnan pedbepeHaymy B HaBYaNbHiM NiTepaTypi BYBAE CXOXKMM UM Ha
MOBHY Oro anosorisawito, Y1 Ha 06CTPYKTUBHY KPUTKKY 3 OFAA4Y Ha MOro
nepioamMyHe BUMKOPUCTAHHA ANA y3ypnauii Bnaau. Hacnpasai noteHuian
pedbepeHayMY Y 4EMOKPATUUHOMY BPALYBaHHI MOXe OyTW 3HaAeHUM 3a
NPaBM/IOM «30/10TOI CEPEaNHMNY.

PedepeHaym sk cnocib yxBaneHHa pilleHb He3nocepeHbO HAPOAOM
4yepes ro/IoCyBaHHA B iCTOPIl YacTO BUMKOPUCTOBYBA/IM 3apaam neranisauii
pilleHb BEPXOBHOI BNaAM, 30Kkpema ii y3ypnauii. XpectomaTinHumm npm-
Knagamm AeMOHCTPaLii «TeMHUX» CTOPIH pedepeHayMHOI AemoKpaTii €
«HaMoNeOoHIBCbKI» Ta «riTnepiBCcbKi» pedepeHaymn. Yacun 3miHIOTbCA, 0A-
HaK CroKyca feranisysatv ¢akT y3ypnauji Bnaamn 3aaMWwaeTses 1 40Ci.

OAOHMM i3 OCTAHHIX Y Uil KOTOPTI € pedepeHaym, SKMn Nposena Bnaaa
TaguKkmucTaHy 22 tpasHa 2016 poky. [1Ba i3 TpbOx NUTaHb pedepeHaymy
CTOCYBaNMCA NOCTa Npe3naeHTa. 3a pesyabtatamu pedepeHaymy Emomani
PaxmoHOB (npe3naeHT uiel aepasn 3 1994 poky) oTpMmaB NpaBo Heob-
MEXKEHY Ki/IbKiCTb pa3is 6a10TyBaTMCA Ha LUEen MOCT. [HWe NUTaHHA, AKe Tex
nigTpUManu rpomadanu, Byna nonpaska 40 KOHCTUTYLIT, WO NOHWXKYBana

LlikaBMM € ToW daKT, Wo 03HaYeHuI TepmiH ad referendum i poci BUKOPUCTOBYIOTb Y MidKHapPOAHOMY
npasi, i AKWI1 03HAYa€E KYMOBHE NiANUCAHHA MiXHApOAHOro AoroBopy abo 3roga 3 TeKCTOM A0roBopy
[0 NiaTBEPAKEHHA MOro Bif iMEHI KOMMNETEeHTHOro opraHy Aep)asu abo BiANOBIAHOT MidkHapoAHOT
opraHisauii» (baraToMoBHM IOPUANYHMI CNOBHUK-L0BIAHMK. KWiB: BugasHuyo-nonirpadiuHmin ueHTp
«KuWiBCbKMI yHiBepcuTeT», 2012. C. 30).

KypTu ®. UcTopua HapoaHOro 3akoHoAaTenbCTBa U geMmokpatum B Lselinapuun. CM6.: T-Bo «3HaHue»,
1900. C. 8—9.
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BIKOBMI LIEH3 Ha Npe3naeHTCbKnx Bubopax 3 35 A0 30 pokiB. AHANITUKM B
OIMH TONIOC 33BN, LLO B TaKMIM CNOCIO «PO34MLLYOTb A0POrY» ANS 3a-
MHATTA, 33 NEBHWX 0O6CTAaBMH, NOCTa Npe3naeHTa ANA CMHA YUHHOTO F1aBK
Nepskasm Pyctama’.

TOMy MYCMMO BM3HATW i TOW aKT, WO Ha TaKy «CnabKicTb» iHKOAM
CTPaXKaatoTb | PEXMMMU, AKI HE ManN AOCI KOAHUX aBTOPUTAPHMX TPAAMLLIN.
Hanpuknapn, pedepeHaym, akuii Biabysca 2002 poKy B KHA3IBCTBI JlixTeH-
WTerH. Y Uit ManeHbKnin KpaiHi i3 40-TUCAYHMM HaCeNeHHAM, OTOYeHiIl
NPOBIAHNMMM EBPOMENCHKMMUM AEMOKPATIAMM, Ha 31aMi TUCAYOITb BUHK-
KNa ceprosHa noniTM4Ha Kpusa, AKY HaMaraimcb po3s’A3aTh 3a LOMOMO-
roto pedepeHaymy.

BianosiaHo BnbopuAm Oynm 3anponoHOBaHI [iBa aNbTepHATUBHI Cle-
Hapii, AKi iMmeHyloTb «KHA3IBCBKMMM iHILiaTMBMY» Ta «KOHCTUTYLIMHWMM
MUPHVUMM iHiLiaTMBaMM». MLnoca Npo KoMnaeKcHi 3miHu Ao KoHcTuTywjiy
[BOX BapiaHTax. BapiaHT, 3aNponoHOBaHMIA raBoto Aeprkasu, bys cnpamo-
BaHWIA Ha 3MiLLHEHHA MOro BfaaW (3okpema, nepedayany, Wo KHA3b OTpu-
Ma€e NpaBO CaMOCTIMHO Ha BNACHUI PO3CY/, BiANPABAATH YPAL Y BiACTaBKY
Ta 6/10KyBaTV NPOMY/Ibrallito 3aKOHY Yepes BiAMOBY MOro NiAnucyBaTu Npo-
TATOM 6 MicALiB 3 Yacy yxBaeHHsA ToLLO). Taki iHiLiaTUBW, AK i 04iKyBanoCh,
OTPUMaN HEeraTUBHY peakLito 3 60Ky BeHeuicbKol Komicii™: MoHapXidHMi
OBIP, AKMI OYHKLIIOE 33 CNAaAKOBMM NPUHLIMMOM, HE MOXKE MaTl MOBHOBA-
KeHHA Takoro obcary, wob nperteHAyBaTM Ha3MBaTUCL AemokpaTieto. Oa-
HaK Le He 3aBaanno BubopuAM NiaTPMMaTK «KHA3IBCbKI iHiLLiaTUBMNY.

4.3.2. Npeamert pedpepeHaymy

OAHWMM i3 HAUNPUHLUMMNOBILNX MOMEHTIB Y Uit chepi € KONO NUTaHb, WO
MOXYTb DYTU NpeameTom pedepeHaymy. 3a3Buuait ix BU3HaYatoTb Ha PiBHI
KoHctuTyuii. Hanpuknaa, signosiaHo Ao KoHcTuTyuii MopTyranii He MoxKHa
BMHOCUTU Ha pedepeHaym NUTaHHSA BHECEHHSA 3MiH A0 KOHCTUTYLi, NuTaH-
HA, LLO Ha/1eXaTb A0 NOAITUYHOI Ta 3aKOHOAABYOT KOMMNETEHLUIT NapaMeHTy
(Kpim OCHOB CMCTEMM OCBITH), MUTAHHA M aKTW DIOAKETHOTO, MOAATKOBOIO
Ta GiHaHCOBOro 3MiCTy. 3ara/slom, OCTaHHI 610K MUTaHb € OAHUM i3 Halno-
LMpPEHiLIMX obmexeHb y npeameTi pedepeHaymy (okpim MopTyranii, Taki

PedepeHaym B TaaxuKUCTaHi f03BoANB PaxmoHy nepeobupaTuca Ao HeckiHdeHHocTi. URL: https://
www.b-bc.com/russian/news/2016/05/160523_tajikistan_constitution_amendments (faTa 38epHeHHS:
24.04.2021.).

Opinion on the Amendments to the Constitution of Liechtenstein proposed by the Princely House of
Liechtenstein, adopted by the Venice Commission at its 53rd plenary session (Venice, 13—14 December
2002). URL: https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2002)032-e (Last accessed:
20.04.2021).
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0BMeXKeHHA € B KOHCTUTYLIIAX Ta NpodinbHUX 3aKkoHax bonrapii, AaHii, Ec-
ToHii, Mpewii, ITanii, Nlatsii, YropwmHu, Manbti, Monbli Ta ChoBavumHm)’.

Taki obMexKeHHA MiCTUTb i cTaTTAa 74 OCHOBOMOIOMKHOIO 3aKOHY YKpaiHu:
«PedepeHayM He AOMNYCKAETHCA LLLOAO 3aKOHOMPOEKTIB 3 MMTaHb NOAATKIB,
6roaKeTy Ta amHicTii». Llel nepenik abcontoTHO caywHoO H6yn10 Po3LWMpPEHO
PiweHHAM KoHcTuTyuinHoro Cyay YKpaiHW, yxBaneHMM HUM y Ccnpasi npo
BCeyKpalHCbKMI pedepeHaym 3a HapoaHOO iHilliaTMBO (Bif, 27 HepesHs
2000 poky Ne 3-pn/2000). Lle piwleHHA cTocyBanoch NUTaHb, AKi NPONoOHy-
Ba/IM BUHECTW Ha KOHKPeTHUI pedepeHaym 16 kBiTHA 2000 poky. | npo ue
BCEHApOAHE ro/IoCYBaHHA CAif, CKa3aTh OKPeMo.

Lle 6yB apyrun nicna pedepeHaymy 1 rpyaHa 1991 poky, Ha akomy 6yno
3aTBEPAMKEHO AKT MPOroNoWeHHA HEe3aneXHOCTI YKpaiHn B icTopii Hesa-
NeXHOT YKpaiHK, i Ha CbOTOAHI MOKM OCTaHHIW BCeYKPaiHCbKMA pedeper-
aym. Pedeperaym 2000 poKy iHCNipOBaHMIA OTOYEHHAM npe3unaeHTa Jl.
Kyumu, oaHak popmanbHO BiH ByB «3a HapPOAHOIO iHiLLIaTUBOIO».

Y NepBUHHIN peaakLii yKka3zom npesunaeHTa nepenbdadeHo nogaHHA Ha
ro/0CyBaHHA 0Apa3y LWeCTU NUTaHb. Y pe3yabTaTi po3rnaay B Cyadi Lboro
yKa3sy ABa NuUTaHHA Oy10 BU3HAHO HEKOHCTUTYLiIMHUMM, 30KpEMA NMUTAHHA
B TAaKOMy GOPMY/IHOBAHHI: «41 BUCNOBIOETECA BU 33 HEAO0BIpy BepxoBHil
Paai Ykpainm XIV CKAMKAHHS | BHECEHHA Y 3B’A3KY 3 MM AO0MOBHEHHA [0
YyacTnHKM apyroi ctaTti 90 KoHCTUTYLii YKpaiHM Takoro 3micTy: “a Takox y
pa3i BMC/IOBNEHHSA HeaoBipyu BepxoBHilt Paai YkpaiHu Ha BceyKpaiHCbKOMy
pedepeHayMi, WO AaE nigcTtasm MNpe3naeHTosi YkpaiHu ans po3nycky Bep-
XOBHOT Pagn YkpaiHn?”»

CyAn abCoNOTHO YiTKO BU3HAYMB, LLLO BUHECEHHA Ha BCEYKPATHCbKMIA pe-
bepeHaym NUTaHHA NPO HEAOBIPY KKOHCTUTYLIMHOMY OpraHy AepsKasBHOol
BNaAM», A0 TOTO X, WO B YMHHIN KOHCTUTYLi Hemae Takoi niactasu Ao-
CTPOKOBOrO MPUMUHEHHA MOBHOBAXEHb 3rafaHux iHCTUTYLIN YHACNIA0K
OroNIoWeEHHA HeAoBipK Ha pedepeHaymi, o3HaYaTMMe NpAMe NopPyLIEeHHSA
KOHCTUTYLIMHUX MPUHLMNIB, 0OMeXKeHHA MNOBHOBaXKeHb OpraHis BAaaAM
KoHCTUTYLiT Ta NpaBoBOi AepKaBu (Xoua, Ha Hally AYMKY, Y LibOMY pasi
6yno 6 NopyLLIeHHA BUMOT NMPO HAsABHICTb KOHCTUTYLIMHUX MEX Y 3AiNCHEeH-
Hi Bnaam Hapodom (Npo Lo, NpaBaa, sk Oy/a0 CKa3aHo BULE, Cam Cy/, BU-
cnosumBCs B PiweHHi Big, 26 keiTHA 2018 poky Ne 4 — p/2018)™".

. PedeperHaymu B EBponelicbkomy Cotosi. K.: PALA NTA, 2007. C. 71—72.

- YnMHHUI 3aKoH YKpaiHu «Mpo BceyKpaiHCbKM pedepeHaym» Big 26 ciyHA 2021 poky
Ne 1135-IX BM3Hayae Taki 0bMeXeHHs Woao pepepeHAymy: MUTAHHA, WO cynepeyaTb NONOKEHHAM
KoHCTUTYLT YKpaiHK, 3araibHOBM3HAaHUM NPUHLMNAM | HOPMaM MiXKHapPOAHOro NpaBa, 3akpinaeHnm
Hacamnepep, 3aranbHO AeKnapaLieto Npas NtoAMHN, KOHBEHLEID NPO 3aXMUCT NPaB NOAUHM 11 OCHO-
BOMOJIOXKHMX cBODOZ, NPOTOKONAMM A0 Hel; WO CKAacoBYIOTb YN OBMEXKYIOTb KOHCTUTYLIWHI NpaBsa i
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Jeulo cxoxa cutyauia Tpanmnaca 1993 poky B YropumHi. byno BMCyHy-
TO NPOMNO3MLi0 WOAO PO3MYCKY NapAameHTy Yepes pedepeHaym. Mo3unis
KOHCTUTYUiMHOrO cyay YroplimHu 6yna 0AHO3HAYHO0: Y KOHCTUTYLiIAHOMY
nopAaaxy YropuimHm NpeacTaBHUUTBO (AianbHICTb 0bpaHmMx ocib) € npiopu-
TETHOI GOPMOID HAPOAHOTrO CYBEPEHITETY; OKPIM LbOro NiAacTaBm A40CTPO-
KOBOIO MPUMMHEHHA MOBHOBAXEHb MNAapAaMEHTY YiTKO BM3HayeHi KoHCTu-
TyLi€t0, | cepes, HUX HEMAE TaKoro, AK PO3MyCK 3a PilleHHAM HapOAHOro
pedepeHaymy (PieHHs cyay 8ig, 22 ciuHa 1993 pory Ne 2/1993)",

3aBeplUyrYM Po3MnoBiab NPo BceyKpaiHCbKkuin pedepeHaym 2000 poky,
CNif 3ayBaXkKMTW, LLO 33a3HaYyeHe BCEHApOAHE rO/0CYyBaHHA Maa0 Ha METI
3MiLHEHHA NPe3nAEeHTCbKOT BNaan Yepes3 BHeCeHHA BiANOBIAHWX 3MiH 40
KoHCTUTYLIT «B 06Xig» YAHHOrO NOPAAKY Nepernany KOHCTUTYLiIAHUX HOPM
(NnponoHyBanu po3WMPUTKH Nepenik NiAcTas 414 PO3MNYCKYy NapiameHTy,
CKaCyBaHHA AenyTaTCbKOi HeAOTOPKAHOCTI, 3MEHLWEHHA KiIbKOCTI Haposa-
HWX OenyTaTiB YKpaiHW Ta 3anpoBayKeHHA [BOMANATHOrO MapaameHTy).
OfHaK HaBiTb 4B AHOCTOBIACOTKOBA MiATPMMKA BCiX NMUTaHb Ha pedepeH-
AyMi He 3mycuia BepxosHy Paay YKpaiHu imniemeHTOBYBaTW CYMHIBHI 3
nornagy KoHCTUTYLIT pilleHHA.

Tak cnig BU3HATK BaXKNMBICTb BUKOPUCTAHHA LWWPLIOro niaxoay A0 po-
3yMiHHA 0BMeXeHb NpAMOI AeMOKpaTii B Ll YacTUHI. 30Kkpema 060B’A3-
KOBICTb /[IOTPMMAHHA MPUHUMMNY HEMOXAMBOCTI NPOTUCTaBNEHHA 6e3-
nocepeaHbOl AeMOoKpaTii NpeacTaBHULBKIM Yy peanisauii Bragnm Hapoay,
3abe3neyeHHss HeJOTOPKAHOCTI MPUHLMMIB Ta LiHHOCTEN, BUM3HAYEHUX Y
4yacTuHi 1 ctaTTi 157 KoHCTUTYLIT YKpaiHW.

BapTo Takox nam’ATaT, O 3aKOHOAABeLb A0BOAI YacTo nepeabavae
MEeXaHi3MM, AKMMM TapaHTYBAaTMMYTb KOHCTUTYLIMHICTb NUTaHb, AKi Npo-
MOHYIOTb BMHECTW Ha pedepeHaym. Y KOHCTUTYUiMHOMY npaBsi YKkpaiHu
TAKOO rapaHTIED € MeXaHi3M nonepeaHbOro KOHCTUTYLLIMHOIO KOHTPOJIO:
«KoHcTuTyuinHnin Cya, YKpaiHu 3a 3BepHeHHAM lNpe3naeHTa YKpaiHu abo
LLOHAMMEHLLEe COpOKa N'ATWM HapoAHWX AenyTaTiB YKpaiHM Hagae BUCHO-
BKM MPO BigNoBiaHICTb KOHCTUTYLIT YKpaTHN (KOHCTUTYLIMHICT) NUTaHb, AKi
NPONOHYTb AN1A BUHECEHHA Ha BCEYKPATHCbKMI pedepeHaym 3a Hapoa-
HOO iHiLiaTMBOOY» (YacTuHa 2 cTaTTi 151).

HOCTi YKpaiHK, NOPYLUEHHA AEePKaBHOrO CyBepeHITeTy, TepUTOPIaNbHOI LinicHOCTI YKpaiHKM, CTBOPEHHA
3arposu HauioHanbHil 6e3newi YKpaiHK, po3nantoBaHHA MiXKETHIYHOI, PacoBoi, peniriiHoi BOpoXHeYi;
LLLOZL0 NUTaHb NOAATKIB, BI0AKETY, aMHicTii; 3apaxoBaHi KoHcTUTYLiEO YKpaiHu 14 3akoHamu YKpaiHu fo
BiflaHHA OpraHiB NpaBonopAAKy, NPOKypaTypu un cyay (4actmHa 2 cTatTi 3 3aKoHYy).

Constitutional curt of Hungary. URL: https://hunconcourt.hu/translations-summaries-old (Last accessed:
20.04.2021).
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BeHeujlicbKa KOMicia HanpautoBana npasuaa «eAHOCTI GopmK, 3MiCTy
Ta iEPaPXIYHOro PIBHA» MUTaHb, WO BUHOCATb Ha pedepeHayM. IXHA cyTb
NONArae B TOMY, WO, No-neplle, «NponosuLis pedepeHaymy He NOBMHHA
NOEAHYBATU KOHKPETHO CHOPMYIbOBAHMI MPOEKT 3MiH i3 NPOMNo3mLIiEto B
3arasibHOMY GOPMYNOBAHHI YW MUTAHHAM 3arasioM», No-Apyre, NOBUHEH
6yTM 3B’A30K MiXK NMUTAHHAMM, AKI BUHOCATL Ha pedepeHayM, i, NO-TPeTE,
NUTaHHA pedepeHaymy MOBMHHI CTOCYBATUCA PI3HMX iEPAPXIYHUX PIBHIB
3aKOHO/1aBCTBA .

Y YacTUHI GOPMYNOBAHHA NMUTAHb, LLLO NPOMNOHYIOTb BUHECTM Ha pede-
peHayM, EBPOMENCHKI eKCNepTW HaroOLWYTb Ha BaXK/IMBOCTI 3p03yMINIOro
bopMyNtOBaHHA NMUTAHHA, KBOHO HE MOBWHHO BBOAMTM B OMaHy BMbopuA
YM HaBOAMTM MOrO Ha BiANOBIAL». AK TYT HE NPUraaaT eAMHUIA pedbepeH-
aym B PagaHcbkomy Cotosi, AKMIA KepPiBHMLTBO KOMYHICTMYHOI MapTii Ha-
Maraiocb BMKOPUCTATK ANs 30epeskeHHaA Toro » Takm Coto3y. 17 HepesHs
1991 poKy rpomagsHam 6yno 3anponoHOBaHO BiZNOBICTM Ha 3anUTaHHS,
AKe HaBpAL YW MOXKHA BM3HATWM TaKMM, LLO BiAMNOBIAAN0 «BEHELINCHKMM»
Kputepiam: «4n BBaKaeTe BM HeobxiaHMm 3bepexeHHa Coto3dy PaasaH-
cbkmx CouianictTuyHmx Pecnybnik Ak oHoBneHOI deaepallii piBHONPaBHMUX
CyBepeHHUxX pecnybnik, B AKiM CNOBHA rapaHTyBaTUMYyTb Npaga 1 csoboam
MOAMHM ByAb-AKOT HaUioHaNbHOCTI?»

He MeHW MaHIinynaATMBHUM OYB i «3HAMEHUTUN» pedepeHayM, AKUM
nposis Anonbd litnep 10 kBiTHA 1938 poui woao aHwAtocy ABCTpii. Ha
HbOTo Oy/N10 BUHECEHO MUTaHHA: «Y1 3rofeH Tn i3 BO33'eAHaHHAM ABCTpIi
Ta HimeyumHu, sike Bindynock 13 6epesHsa 1938 poKy, Ta Y ronocyeLll Tm 3a
napTito Haworo dtopepa Anonbda lNTnepa?» Lle Ginblunit iHTepec cTaHo-
BUTb obopMeHHs BroneTeHs. MNo-neplie, KPYKEYoK Nopyy 3 BiANOBIAAKD
«Tak» 6yB HabaraTo OiNbLWNIA HiXK TON, AKMIA NPU3HAYEHWIM Ana BiAnoBiA)
«Hi»™. Mo-apyre, [0 PiI3HUX YaCTUH 3aMNUTaHHA BYN0 BUKOPUCTAHO Pi3HUIA
WPNPT i3 PI3HMM Kernem, HanbiNbWMM Kernem, HaniBXMPHUM KypCUBOM
6yN10 NO3Ha4YeHo CA0BOCNONYKY «Anonbd Fitnep»™ .

Mip vac BUBYEHHSA Cy4acHOro CTaHy BUKOPUCTaHHA Takoi popmu BesnocepeHboi AemoKpaTii cnig 3sep-
HYTW yBary Ha pekomeHzalii, BUpobaeHi 3 Lboro NnpueBoay BeHewiicbKoto Komicieto Ta opopmaeHiy asa
[OKYMEHTU «KepiBHi MPUHLUMNK 417 KOHCTUTYLIHWX pedepeHayMiB Ha HaLlioHanbHOMY piBHI» (2001)
Ta «KoZeKc HanexHoi NpakTUKK Wwoao pedepeHaymis» (2007) (AnB.: EBPONENCbKUI AEMOKPATUYHNIA
nopobok y ranysi Bubopuoro npasa. K.: Jloroc, 2009. C. 262—289.).

Mapxomerko C. CyTb cobbiTnin. URL: //https://echo.msk.ru/programs/sut/2654927-echo/ (nata 3sep-
HeHHA: 24.04.2021.).

Ballot Paper for the Anschluss Plebiscite Source: Dokumentationsarchiv. URL: https://www.researchgate.
net/-figure/Ballot-Paper-for-the-Anschluss-Plebiscite-Source-Dokumentationsarchiv-des_fig3_326959395
(Last accessed: 20.04.2021).

292



OpwuriHanbHiWMM BUABMBCA TaiTCbKMi AMKTaTop ®PpaHcya [toBan’e,
AKWIN Nig Yac nposefeHHA pedepeHaymy 1964 poky i3 yxBaneHHA HOBOI
KOHCTUTYL,T, Aka Nepefbayana NoXKUTTEBe Npe3naeHCcTso JtoBan’e, 3acTo-
cyBaB bBtoneTeHi pi3HOro KoNbopy (CMHBbOTO, POXKEBOTO, KOBTOTO Ta YepPBO-
HOro), AKMIN moran obpatn snbopui. OAHAK He 3aN1eKHO Bif, KONbOPY Ha
KOKHOMY i3 HMX Byna nuiie oaHa onujs — «3roaeH»’.

[HWKWM nNpuKnagom 6e3rny3nocTi, AKMM MOXKHA MOPIBHATK i3 none-
pPeaHbOo CUTYyaUieto, nig Yac dopmyBaHHA BroneTeHa ana pedepeHaymy
€ CMTyauis, Lo Tpanuaaca nia Yac NpoBeAeHHA HEKOHCTUTYUMHOrO ™ nne-
HicumTy, AKKI Pocincbka Peaepallis BUKOpMCTana Ana aHeKcii ABTOHOMHOI
Pecnybnikn Kpmum. Ha Tak 3BaHomy «pedepeHaymi» 16 bepesHa 2014 pory
BMbopuAm ByB 3anpomnoHoBaHWn BoneTeHb, B AKOMY Byn0 ABa 3anmuTaH-
HA: «Bu 3a BO33’eAHaHHA Kpumy 3 Pocieto Ha npaBax cyb’ekta PociicbKoi
®enepauii?» Ta «Bu 3a BigHOBAEHHA Aii KoHcTuTywii Pecnybnikm Kpum
1992 poky 1 3a cTatyc Kpumy AK YaCTUHUYKpaiHM?» [lo Toro » npusep-
Tae yBary AK anoriyHiCTb MOCTAHOBKWM NePLIOro 3anuTaHHA (OCKiNbKKM TaK
3BaHe «B033'€lHAHHA» MO0 CYTO FiNOTETUYHO MaTK MicLe Anwe nia yac
OTPUMAHHA CyBEPEHHOCTI MEBHUM AepXKaBHULbKMM CyH'EKTOM, WO Ha
«pedepeHayMi» He BMpiWYBanM), Tak i NOEAHAHHA B OA4HOMY OtoneTeHi
[BOX PI3HOMOPAZLKOBMX 33 3HAYEHHAM Ta 3MICTOM 3anuTaHb 6e3 MOoXKAn-
BOCTi PO3Ai/IbHOTO roNI0CYBaHHA «Tak» abo «Hi» 33 KOXHe i3 3anuTaHb (y
HroneTeHi HaNPOTM KOXKHOTO i3 3anuTaHb OyB NMLLIE OAMH KKBALPATUKY ANA
3pobeHHA NO3HAYKM).

Le oaHUM BaXKIMBUM MOMEHTOM € HEMOXJ/IMBICTb BUHECEHHA Ha pe-
bepeHaym ABOX i Binblie B3aEMOBMKAOYHMX 3aNMTaHb, 0COBNMBO 3 ypaxy-
BaHHAM TOrO, WO B 6t0N1€TEHL MOXKHA NOMILLLYBaTK INLLE OJIHE 3aNUTaHHA.
AK HeBAANNI NPUKNAL ITHOPYBAHHA TaKoi BUMOIM MOXKHa HaBecTu 3abo-
KoBaHy LleHTpasibHOO BMOOPUYOID KOMICiEto YKpaiHM HapoaHy iHiljaTuey
(Hacnpasai iHcnipoBaHy OAHIELD i3 NPOBIAHMX NONITUYHWX NapTiit) ycepea-
WHi 2007 poKy. MaeTbca Npo HamaraHHA BUHECTU Ha BCeyKpaiHCbKMX pede-
peHayMm AeB’ATU 3annTaHb, TPU 3 AKMX Oyan Takoro 3micty: «1. Yun niatpm-
MYETE BM NPe3naeHTCbKY GOopMy NpaBAiHHSA, 3a AKoi [pe3ngeHTa YKpaiHm
0bMpatoTb BCEHAPOAHO, € INaBO0 AePrKaBy i 04oNt0€e Ypaa YKpaiHu? 2. Yn
NiATPUMYETE BM NapiameHTCbKy GopMy NpasiHHA, 3a AKoi nocaay Mpesn-
AeHTa YKpaiHu CKkacoBaHO, YpAa, YKpaiHM Npu3Hayae i 3BiNbHAE BepxoBHa
Pana Ykpainu, a MNpem’ep-miHicTp YKkpaiHu € rnasoto aeprkasn?» LIBK He
3apeecTpyBasia iHiljiaTUBHY rpyny, BKa3aslM Ha B3aEMOBUK/IOYHMIA 3MiCT

Xem M. BbITb AnKTaTOpoMm. MpaKTuyeckoe pykoBoacTso. M.: AnbnuHa Mabauwep, 2016. C. 79.
PO NPUYMHU HEKOHCTUTYLLIMHOCTI Liboro pedepeHaymy HTUMETbCA Aani.
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LMX 3anuTaHb, WO 03Ha4Yano 6 A0NyCTUMICTb CLEeHapito, KoM rpomMaaaHm
MaTUMyTb 3MOTY CTBEPAHO BiAMNOBICTU Ha 0OM/1Ba 3aNUTaHHSA, Y TaK1i cno-
cib 3p0buMBLIN pe3ynbTaTh pedepeHaymy 6e3nepcnekTMBHUMK ANs iMnie-
MeHTaLi (MocTaHoBa LIBK Ykpainu Big 17 cepnHa 2007 poky Ne 139).

ToMy LiIKOM N1OTIYHO, WO B 3aKOHi YKpaiHu «[Mpo BceyKpaiHCbKuii pede-
peHaym» nepefbayeHo, WO «3anuTaHHA BCeyKpaiHCbKoro pedepeHaymy
NOBWHHO MaTW YiTKe 1 3po3ymine GOPMy/NtOBaHHSA, LLLO He AOMNYCKAE Pi3HMUX
TAyMayeHb». OAHOYACHO 3a3HayeHo, WO 3abopoHeHOo GopmMyntoBaHHS,
AKe BBOAMTb BMbOpLA B oMaHy abo X HaBoAWTb BMOOPUA Ha BiAMNOBIAb,
MICTWUTb BKa3iBKy, HaTAK, NiaOyptoBaHHA UM iHLIE CNOHYKAaHHA A0 NiATPUM-
KM Y1 BIAXMNEHHA 3aNMTaHHA BCeyKpaiHCbKoro pedepeHaymy (YacTuHa 2
cTaTTi 19 3aKoHy).

4.3.3. PedepeHAym fAK iHILIaTUBHUN IHCTUTYT

PedepeHaym cnpmimatoTb AK iHCTUTYT CMpaBXHbOI AeMOKpaTil 3 Ae-
KiNbKOX MPUYMH, Hacamnepes Yepes MOXKANBICTb Be3nocepeHbOro yxBa-
JIEHHA pilleHb HAPOAOM. |HWMM He MEHLL BaXK/IMBUM YMHHUKOM € 3MOTra
iHILIOBATN BMHECEHHA rPOMaAsHaMKM Ha roIocyBaHHA nuTaHb. Midosnori-
3alisi came LbOro acneKkTy € OAHUM i3 NPOBAEMHUM NUTaHb YTBEPAKEHHA
CTaHAApPTIB Cy4acHoi pebepeHayMHOT AeMOKPATIl.

BianosiaHo A0 YacTuHKM 2 cTatTi 72 KoHCTUTyUIT YKpaiHn, HapoaHa iHi-
LjiaTnBa Moxe byae opopmieHa B MUTaHHSA peasbHOro pedepeHaymy Toa,,
KOMW BiANOBIAHY iHILIaTMBY NiATPMMAIOTb NiANNCAMM TPLOX MiNIbMOHIB rpo-
MaZAH, AKi MatoTb NPaBo ronocy. OAHOYACHO BAXKIMBMM 3aIMLLAETLCA «pe-
rioHaNbHWIN acneKT» Takoi NiATPMMKM, OCKINbKM 3radaHi Nianmcy NoBUHHI
OyTK 3ibpaHi y ABOX TpeTUHax 0baacTein No CTo TUCAY y KOXHIN. OCTaHHIn
MOMEHT € AOCUTb LjiKaBMM, AKLLO MOPIBHATK MOTO i3 «perioHabHUM BOTY-
MOMDY Mif, Yac NpoBeaeHHA pedepeHaymiB y beaepaTUBHUX AeprKaBax. Tak,
Hanpuknag, BiANOBIAHO A0 KOHCTUTYLiMHOrO npaBa ABCTpanil pilleHHA
BBAXKatOTb yXBa/SIeHUM Ha pedepeHaymi, AKLLIO Moro NiATPMMANM He TibKK
BinbluicTb BMOOPLIB Y MacliTabax AeprKkasu, a 1 BinbLiCTb WTATIB AePKaBN.

Ha BceyKpaiHCbKOMY PiBHI MM Maan anwe oaHy A0 KiHUA peasisoBaHoO-
My «pedepeHayMHy iHILiaTUBY» (XO4a B «HAPOAHOMY» XapaKTepi 3raaHo-
ro nnebicuMTy MOKHa BMEBHEHO 3aCyMHiBaTMCA). IHWa cnpaBga, Wo noni-
TWUYHI CMIM HaMaraanca Heo4HOPA30BO BMKOPMUCTATU IHCTUTYT «HAPOAHOI
pedepeHayMHOT iHILiaTMBM» 33419 KOHCOMIAALT HABKONO HUX eNleKkTopaTy
M 3 IHWKWX ariTauinHmx Linem.
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3a iHpopmauieto LIBK YkpaiHu, Takux iHiLiaTMB y nepioa 3 1998 no 2014
POKM BYNO He MeHL AK 27 (B oKpemux BMnaakax byno aybntoBaHHA nu-
TaHb, AKI NPOMNOHYBaNN BUHECTU Ha pedepeHaym)”.

Y1 He eaMHOLO BiNblU-MeHLL YCNiLWHOW KaMMaHIEeo SK 3 nornaay iHiujito-
BaHHA, TaK i 360py nianucis Oyna KamnaHis, AKy opraHisyBaam NpopocCiicbKi
NONITUYHI CMAM HanepeaoAHI YeproBoi BMHOPYOI KamnaHii 40 napnameH-
Ty. MponoHyBann BUHECTU Ha pedepeHaym Taki NMTaHHA: «Yu 3roaHi Bu 3
TUM, Wo6 YKpaiHa cTana yneHom OpraHizauji MiBHIYHOATNAHTUYHOrO AOTO-
Bopy (HATO)?» Ta «4u niaTpumyeTe B yyactb YKpaiHM y EAMHOMY EKOHO-
MiyHoMy npocTopi (EEM) pa3om i3 Pocilicbkoto Penepaliieto, Pecrnybnikoto
KasaxctaH Ta Pecnybnikoto binopychb, BianosiaHo A0 Yroam npo dopmyBaH-
HA EAMHOIO eKOHOMIYHOro NpocTopy, NianncaHoi 19 sepecHs 2003 poky?»
LleHTpanbHa BubopUa Komicia YKpaiHM, nonpu CBOKO NonepeaHto NPakTUKy
aprymeHTOBaHOro 6/10KyBaHHA TaKMX iHiLLIAaT1B, 3apeecTpyBana iHiLiaTUBHI
rpynu, y Takuii cnocib aaslim 3mory Ana nodanblmx Kpokis (MocTaHoBa
LBK Ykpainmsig 29 nuctonaga 2005 pokry Ne 153). Komicia nokankanaca Ha
topnanyHy nosuuito KoHctuTyuiiHoro Cyay YKpaiHu, sky Toi obrpyHTyBaB
y 3ragaHomy pilleHHi Big, 27 6epesHa 2000 poky No 3-pn/2000, wo pede-
PeHAYM CNia NPOBOANTU, «3 METOO 3'ACYyBaHHA NO3ULT rpoMaasH YKpaiHu
LLLOAO aKTYaNbHUX MUTAHb».

Komicisi, oTprmaBLLM Bif, iHILiaTMBHOT rpynun NOTPIGHY KinbKicTb nianu-
ciB BMHbOpLiB, Nepefana NUTAHHA MNPO NPOroaoWeHHA pedbepeHaymy ana
PO3B’A3aHHA Npe3naeHTy YKkpaiHn BikTopy HOLLEHKY, AKWA, BMCTYNatoum
NpOTM MPOBEAEHHA FON0CYBaHHA 3 LUMX MUTaHb, BiZAMOBMBCA NPOroaoLWy-
BaTK pedepeHayMm. IHiuiaTopam pedepeHayMy Ha pPiBHI Nepwoi iHCTaHLi
BA2/10CA OTPMMATW CyaA0Be pilleHHA Npo 30608’A3aHHA [MaBK AepHKasy
nporonocuth naebicumt. OaHak KMiBCbKMI anenauinHnin aamiHicTpaTmB-
HWI cya, cKacyBaB MOCTAaHOBY OKPYMKHOIO CyAy, BKa3aBLUIM HAa HEMOXK/MBICTb
NpoBeAEHHA TaKoro pedbepeHaymy 3 TaKMX NPUYMH.

Mo-nepuie, 3aaBneHN npeameT pedepeHaymMy «He CTOCYETbCA YXBa-
NeHHA KOHCTUTYLIT Y 3aKOHIB YKpaiHM abo BHECeHHA [0 HMX 3MiH Ta He
BM3HAYaE OCHOBHOIO 3MiCTy KOHCTUTYLi UM Byab-AKOro i3 3aKOHIB YKpaiHu,
a OTXKe, 3'AcyBaHHA AYMKM rpOMasH WoA0 BCTyny YKpaiHu B MiKHapoAaHi
opraHizauji — HATO Ta €EMN He nepenbavyeHo KoHcTuTyuieo YKpaiHm i 3a-
KOHamM YKpaiHKM AK MOXKAMBUIM NpeameT BCeYKPaiHCbKOro pepepeHaymy».
Mo-gpyre, «3anponoHOBaHI 418 BUHECEHHS Ha BCEYKPATHCbKNIN pedepeH-
AYM TMUTAHHA He BiANoBiAatoTb KOHCTUTYLIMHMM BMMOram Woao 6esno-

LleHTpanbHa Bubopuya komicis. URL: http://komsamovr.rada.gov.ua/uploads/documents/41828.pdf?fbclid=-
IWAR1IIIAYzZHAge_A8AfmzzOIn7T4XuZZftPOfNFaba5QgMT8zuPOkU-HRUQw (aaTa 38epHeHHs: 24.04.2021).
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cepenHboi 060B'A3KOBOCTI aKTy HAPOAHOrO BONEBUABAEHHA (cTaTTi 5, 69
KoHCTUTYLIT YKpaiHK), OCKiNIbKM NPUNHATI Ha BCeyKpaiHCbKOMy pedepeH-
OYMi PilLEHHA HE MAaTUMYTb HOPMATMBHOTO, @ OTXKe, 060B'A3KOBOrO Xapak-
Tepy». |, HapewrTi, no-TpeTe, « KOHCTUTYLIA YKPAiHM BM3HAYaE, WO NUTAHHA
BCTYMNYy YKpaiHW A0 MiXKHAPOAHMX OpraHi3aLii MoXKe BMPillyBaTMCA nLe
LWAAXOM NPUIMHATTA 3akoHy» (MocTaHoBa KMiBCbKOro anensuinHoro aami-
HicTpaTueHoro cyay Big 30 6epesHsa 2010 poky)'.

YpewTi NpakTMKa iHiLitoBaHHA Ta NpoBeAeHHs pedepeHaymiB yKOTpe
NOPYLWYE AOKTPUHA/IbHE MUTAHHA NPO MEXi 3A4iMCHEHHA BNaAW HapO4OM
3arasiom i yepes Taky dopmy besnocepeHbOI AEMOKPATIT Ta NoB’A3aHe 3
HUM NUTaHHA NPO HeobXiAHICTb. MaeTbca Npo Te, WO LWe nia Yac nepesip-
KM 3MiH [0 3aKoHy npo pedepeHaym (3paska 1989 poky) Bia 15 YyepBHs
1994 poky KoHCTUTYUiNHWI cya, Liei Pecnybaikn BUCTYNMB i3 TaKMMK Npa-
BOBMMMW MO3MUAMM WOAO TaKoi HoBeNW: «Y BUNAAKY, KoMK, Ha AyMKy Ceit-
MY, 3aKOHOMPOEKT, WO BMHOCUTLCA Ha pedepeHaym, He Bianosiaae KoH-
CTUTYLi, cnoYaTKy Mae ByTU BMPILLIEHO NUTAHHA NPO 3MiHY B LA YacTUHI
OcHoBHOro 3akoHy». Cya, 30Kpema, 3a3Haums, Wo KoHCTUTYLIA He Hajae
npaBa KoOHCTUTYUiMHOMY Cydy OUiHIOBATW BiAMNOBIAHICTb 3aKOHOMPOEKTIB
KoHcTuTyuii. o Toro » Ceiim, AK M iHWI y4aCHMKM 3aKOHOA@BYOro npoue-
Cy, MaloTb PO3POBNATM NPOEKTM 3aKOHIB 1 yXBaatoBaTH ix BigNOBIAHO A0
npunmncisa OCHOBHOrO 3aKOHY. Ha AyMKy cyay, Le € OAMH i3 NpuHUMNIB Npa-
BOBOI AeprKaBW. AHANOTIMHO Lie CTOCYETbCA | «pedepeHaapHUX» NPono3n-
Ui rpomagAH. HaTomicTb, 3BaXKatoum Ha 3aKpinaeHe B YacTuHi 1 cTaTTi 3
KoHCTUTYLT J/INTBK, HIXTO HE MOXKe 0OMeXKyBaTWU CyBEPEHITET HAapPOAY, BU-
CYHEHHS TaKoi BUMOrM, AK HeobXiAHICTb nonepeaHboi 3MiHU KOHCTUTYL,
Ha AYMKy cyay obmexKyBaTMMe HapoHMUI CcyBepeHiTeT. Taka NocTaHOBKa
NWUTaHHA, a CaMe BHeCeHHA 3MiH 20 KoHCcTuTyLiT, 6e3 nonepeaHboro 3’acy-
BaHHA AYMKWM HapoAy LWOAO CynepevMBOro 3aKOHOMPOEKTY, HE BiANOBI-
[AE NPUHUMMNY HapoaoBAaaAa Ta npunucam camoi KoHCTUTyLil (PilueHHs
Ne 18/94 8in, 22 nunHa 1994 poky)™.

Y LbOMY KOHTEKCTi aKTya/lbHUM 3a/1MLWAETbCA 3HAYeHHA pedepeHaymy
B MeXaHi3Mi p03B’3aHHA NMUTaHb, MOB’A3aHNX i3 AEPXKABHMM CyBepeHiTe-
TOM. HalpauioHanbHilWOo BUAAETbCA OPiLiiHa KOHCTUTYLiMHA AOKTPUHA
IpnaHaii. BoHa 6yna cdopmoBaHa nig vac po3riaay cnpasu «KpoTTi npotn
npem’ep-miHictpa (Crotty v. An Taoiseach (1987)). O6’ekTom aHanisy Bu-

€AMHUI fepKaBHUIA peecTp cymosux piweHb. URL: http://www.reyestr.court.gov.ua/Review/8776191
(aaTa 3BepHeHHA: 24.04.2021.).

Ruling of Constitutional Court of the Republic of Lithuania Ne 18/94, 22.07.1994. URL: http://www.
codices.-coe.int/NXT/gateway.dlI?f =templates&fn= default.htm (Last accessed: 20.04.2021).
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Woi cya0BOi iHCTaHLIT cTana npoueaypa patudikalii lpnaHaieto EamMHoro
€BPOMENCbKOro akTa, Aka He nepeabadvana nposeneHHA pedepeHaymy 3
LbOro Npreoay.

Mo3unuia 6iNbLIOCTI YNeHiB cyay noasrana 8 TOMy, WO NMUTAHHA 30BHiLLI-
HbOI MONITUKM, AKI MatOTb KOHCTUTYLiMHWIA 3MICT, HE MOXHa BMPillyBaTK
B 00xia Hapoay. 3oKkpema, cyans [Jx. Boaw 3a3HaumB, WO «cBOOOAA BU-
3Ha4yaTW 30BHILIHIO NONITUKY € TAKMM e MOKA3HMKOM CyBEPEHITETY, AK i
cBoboaa dopmyBaTH EKOHOMIYHY MOAITMKY Ta cBoHOa CTBOPIOBATM 3aKO-
HW». 3BaXKatoUM Ha 3MICT MPUHLMNY HAPOLAOBNAAAA, 3aKPIN/IEHOrO B CTaT-
Ti 6 KoHcTuTyLil IpnaHaii, 30Kkpema npasa Hapoay BMPillyBaTW BCi MUTAHHA
[epKaBHOI NONITMKM, BiAMNOBIAHO A0 BMMOr BCce3aranbHoro 6nara, cyans
3po6umB BUCHOBOK, LLLO Yy TaKMX BUNaAKaxX Hapos4 BUCTynae 6e3nocepeaHim
rapaHToM KOHCTUTYLIT». A OT)Ke, BUPILYBATW TaKi 30BHILUHbONONITUYHI NK-
TaHHA, WO MaloTb KOHCTUTYLIMHe 3Ha4yeHHA, He3 nposefeHHA pedepeH-
lyMy HEMOSK/NBO .

Y KpaiHax 3 MeHLL CTannmmM « pedbepeHayMHUMK TpaaMLIAMKUY, 0cOBANBO
BECTMIHCTEPCHKOI CUCTEMM NPAB/IHHA, OAHWM i3 BU3HAYa/IbHUX NPUHLMMIB
AKOro € NPMHLMN NAapAaMeEHTCbKOTO CYBEPEHITETY, pedepeHaym iHiLitooTb
TiNbKKM BNAAHI IHCTUTYLT, | AKMIA BUKOPUCTOBYHOTb SINLLIE 3 KOHCYbTALLIMHOK
MeToto. bo B pasi «KOHTMHEHTa/NIbHOrO» 3acTOCYBaHHA pedepeHaymy fAK
cnocoby yxBaNeHHA OCTaTOYHMX pilleHb, Lie 6 cynepeyunno srafaHin 3acasi
KOHCTUTYLIMHOTO NMOPAAKY — MapiaMeHTCbKOMY cyBepeHiTeTy .

Monpu uUge, HaBiTb TaKy HEMOBHOLHHICTL pedepeHaymy po3riaaatTb
OpUTAHCBKI MONITUKKM AK Cepro3Hy npobniemy Ana yXBasieHHA BaXKAMBUX
ON1A HUX pilleHb. [TOKAa30BO TYT € iCTOPIA yXBaseHHA pilleHb y A0 Brexit-
HWI Nepiof, pilleHb Woa0 NornbaieHHA EBPOIHTErpaLiMHMX NpoLecis.

Mip vac patnudikauji JlicaboHcbKoT yroam, noboUYnch HeraTMBHOO pe-
3yAbTaTy, AK Y CYCiaHIN [pnaHaii, BpuTaHCbKMI ypaa BUPILWMB OpraHizyBaTu
npouec paTudikauii nMe napaaMmeHTCbKMM cnocobom. Koam » noctano
NUTaHHA NPo paTudikalito JloroBopy Npo 3anpoBaameHHa KoHCTUTYLIT Ans
€Bponu, ToaiwHin npem’ep ToHi Baep noobiuas nposectn pedepeHaym 3
LbOro NpuBoAy, OAHaK Micaa npoBany Takux pedepeHaymis y OpaHuji Ta
HinepnaHaax, Hacnpasai BiAMOBMBCA Bif, L€l iaei, 03BYYMBLLM e AK BaXK-
JINBICTb NEpEeHeCceHHs Ha Ni3Hii nepioa.

Crotty v. An Taoiseach [1987] IESC 4; [1987] IR 713 (9th April, 1987). URL: http://www.bailii.org/ie/
cases/IESC/-1987/4.html (Last accessed: 20.04.2021).
Jle ok JloypeHc. YyacHuLbKa AeMOKpaTia: pedepeHaymu y Teopii Ta Ha npaktuui. X., 2002. C. 38.
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OfHaK TaKa «iHTYyiljia CKenTMKa» He cnpautoBana MNig 4ac yxBasieHHA
2015 poKy AKTa nNpo npusHayeHHsa pedepeHaymy WoAo yneHcTBa B EC.
TaK 3BaHWU Brexit-pedepeHaym CnpUunMHUB ypALOBY KPU3Y i BUXIif i3 €B-
POMNEeNCcbKOI CRiNbHOTK. 3 MOrAAAy OpraHi3auimHMX MOMEHTIB, LiKaBOlO €
dopma Ta 3micT BtoneTeHa Ha UboMy pedepeHayMi. A Ha 3anuTaHHA «Yn
noBMHHa Benunka bputaHia 3annwaTnce YaneHom €sponeicbkoro Cotosy, Um
Ma€ NoKMHYTN EBponelicbkuin Coto3?» Byn0 3anponoHOBaHO ABi BiANOBiA:
«3anmwmnTnca YneHom EC» i «3anmwmtm EC».

BaxknnBo nam’aTaty, Wo cepea pedbepeHaymis Cif BUOKPEMIOBATU Ti,
AKi € BaX/IMBOIO CTAAI€0 Mif Yac yXBa/JIEHHA PILUEHHA 3 NEBHOIO MUTAHHA,
O BM3HAYeHO KOHCTUTYLIEID YM 3aKOHamM, TOBTO 0608°3K08i pehepeH-
Oymu, a TaKoX haKynbmamueHi, SKi iHiLitotoTb (MpM3HayatoTb) YNoBHOBA-
eHi CyB’eKTU 3 iHWKMX NUTaHb . TaK, 3rigHo 3 KoHCTUTyLjieo YkpaiHm Bce-
YKpaiHCbKMin pedepeHaym cnig 0608’ A3KOBO NPOBOAMTHM Nif Yac BHECEHHA
3miH 0o Posgainis |, Il Ta Xl (cTtaTTa 156 KoHCTUTYLIT YKpaiHm) Ta nia vac
PO3B’A3aHHA NUTAHHA NPO 3MiHYy TepuTopil YKpaiHu (ctatra 73 KoHcTutyuii
YKpaiHu). o Toro X nig, octaHHIM 3rigHo i3 3akoHOM YKpaiHu «[l1po Bce-
YKPaiHCbKMN pedepeHaym» Cnig, pO3yMiTU «3aTBEPAMKEHHA yXBa/NEHOro
BepxoBHot0 Pasoto YKpaiHM 3aKOHY Npo paTudikauito mixkHapoaHOro Aoro-
BOPY MPO 3MiHy TepuTopii YKkpaiHu» (4actuHa 1 ctatra 18 3akoHy)™ . da-
KyNbTaTWBHI pedepeHaymMmM NPOBOAATL Ha BUMOTY rpoMasaaH. B okpemmx
BMNaAKax KOHCTUTYLLT MOXKYTb YNOBHOBAXYBATU OKPEMMX BAALAHUX CyD'EK-
TiB Ha NPMU3HaYeHHA pedepeHaymy.

HalackpaBillMm npuknaaom € npaso npesuaeHTa OpaHuji, akuii 3a
NPOMO3uLIE ypaay Nif Yac cecii napnameHTy abo 3a criibHOK NPono3un-
Ljieto 060X Nanat NapaameHTy MOXKe BUHOCUTU Ha pedepeHaym byab-AKuni
3aKOHOMPOEKT MPO OpraHi3auito opraHis nybaivyHoi BNaguM, npo pepopmm
OO0 eKOHOMIYHOI abo coLiaNbHOT NOMITUKK AepsKaBM i MyOAIYHUX CNYKO,
CnpuAlTb i, abo CNpPsSMOBaHMA Ha A03BIN WOAO paTUdikaLii Oyab-aKoro
[OrOBOPY, AKMIA, HE BCTyMnaluuM B cynepedHictb 3 KoHCTUTyLiE, BiabuB-
ca 6 Ha AianbHOCTI iHCTWUTYTIB (cTaTTa 11 KoHcTuTywii ®paHLii). B okpemux
BMMNaAKaX pilleHHA NaBK [epKaByM anentoBatTh A0 Hauil A1 po3B’A3aHHA
NUTaHb KOHCTUTYLIMHOIO 3MICTy, AKi BpeluTi He Byaun niaTpMMaHi Ha pede-
peHaymi, NPU3BOAMAO A0 A0YACHOro 3aBeplleHHsA iXHbOT Kap'epu (K Ue,

Moropinko B. ®., ®epopeHko B. /1. KoHcTuTyLiliHe npaBo YkpaiHu. K.: Haykosa aymka; MpeueneHT, 2006.
C. 169.

Y uboMy pasi MM MaeMO crpasy Lie 3 OAHUM Pi3HOBUAOM pedepeHaymy, AKUIN NPUINHATO iIMeHyBaTH
paTudikauiiHnm.
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HanpuKknaza, 6yno i3 HeBaanMMm pedepeHayMOM LLOAO KOHCTUTYLIAHWUX M-
TaHb 1968 poky, iHiuitoBaHoro npesuaeHTom L. ae fonnem)”.

3aranom e, CNif, OKPEMO HAroA0CUTU Ha TUX MAHINYNATUBHUX MOXK-
NIMBOCTAX, AKi NOTEHLIMHO BMHUKAIOTb Yy BNALHMX CyD’eKTiB nig vac 3acTo-
CYBaHHSA IHCTUTYTY pedepeHaymy. Tak y Yexii TpmBannin yac Ha cayxy bys
Micuesui pedepeHaym y m. bpHo 9 xosTHA 2004 poky 3 npmBoAay NepeHe-
CEHHA LeHTPa/IbHOro 3aNi3HMYHOMO BOK3asy i3 LeHTpy micTa. byayym npo-
TMBHUKOM iHiLiOBaHOTO rpoMaaaHaMu pedepeHaymy, AKi BUCTyNanu npo-
TW NepeHeceHHA BOK3ajy, MiCbKa Bnada 3pobuna Bce, abu pedepeHaym
MaB HeraTMBHWI pesynbTaT. [o-neple, NpU3HAYUAN KOro Ha cyboTy, Kon
H6araTo rpomaasH BUI3AATL Yy CBOT 3aMiCbKi KOTeaki, No-Apyre, 3MeHWNAM
TPWBAaNICTb ariTalinHoOI KamnaHii 4o 32 AHIB, NO-TPETE, BU3HAUYMAM 3aMiCTb
3BMYanHMX 12 roamH 8 ANA NPOBEAEHHA FOIOCYBAHHA, NO-YeTBEPTE, aK-
TMBHO 3aK/JMKanu MicTaH HoiKkoTyBaTh pedepeHaym. Y pesynbraTi pede-
pPeHAYM BU3HAIM TakKUM, LLLO He BiaOyBCA Yepes BiACYTHICTb HaNeKHOT ABKM
(ycboro B3a1M y4acTb y ronocyBaHHi 24,9% Bnbopuis), 30kpema 85% Tux,
AKI B3AM y4aCTb Y rON0OCYBaHHI, NIATPMMaNu NUTaHHA pedepeHaymy i BU-
CTYMUAM NPOTK NEPEHECEHHA BOK3any .

Cnin, BU3HATK, WO Npobaema i3 ABKO Ha pedepeHayMi BnacTmBa bara-
TbOM KpaiHam. YCBiZOM/IOUYM LEel YMHHUK, BaraTo i3 HMX idyTb Ha 3MeH-
LeHHA nopory AaBkW. Hanpuknaa, pedepeHayMHa NPaKkTMKa YropLMHW.

1991 poky byno nposeaeHo pedepeHaym WOA0 BBEAEHHS NPAMUX BU-
6opiB npe3naeHTa. OaHaK BiH He BiAbYBCs Yepes HM3bKy ABKy (12%). Abu
He 4OoNYCTUTU NPOBasy, YTOPCbKi MOXHOBAAALI 3a 3,5 micAui A0 npoBeaeH-
HA pedepeHaymy wonao sctyny B HATO 3HM3MAM nopir ABKK 3 «50% + 1»
Bubopeub 40 «25% + 1» Bubopeub”". MobooBaHHA BUABUANCA BUMPaB-
[aHVUMK: Ha pedepeHayMm NpUiWo Tinbkn 49,25% Big, 3aranbHOI KibKOCTI
BMbopuiB. Mom AKLIEHHA BUMOT LOA0 ABKM BPATYyBano ypas i 2003 poky,
KoMn Ha pedepeHaym Byn0 BUHECEHO MUTAHHA NPO BCTYMN YropuwmHU A0
€sponelicbkoro Cotosy. Toai ABKa cTaHoBWAa nuwe 45,62% Bia 3aranbHOI
KifibKOCTI BMBOpPUL,B.

Xoua AoUiNbHille BpaxoByBaTK NO3uL0 BUOOPLLIB, BUCNOBAEHY Ha pe-
bepeHaymi, He3anexHo Bif, PiBHA ABKM Ha rofocyBaHHA (3BMYAHO, LLO
iMmnepaTMBHE 3HaYEHHA MaTUME JINLLE PilEHHSA, yXxBaieHe Ha pedepeHay-
Mi, B AKOMY B3A/1a y4aCTb AOCTATHA KifbKiCTb rpomagsH). LlikaBot Wwoao

OHiwyk M. B. PedepeHaHa aemokparia: npobnemu KOHCTUTYLMHOI Teopii Ta npaktuku. K.: Bua-so
€BponeiicbKoro yHisepcutety, 2009. C. 233.

Local direct democracy in Europe. Wiesbaden: VS Verlag for Sozialwissenschaften, 2011. P. 45—46.
Kaufmann B., Waters Dane M. Direct democracy in Europe. Durham: Carolina Academic Press, 2004. P.68.
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LbOro € topuanyHa nosuuis KoHCTUTyLinHOro TpnbyHany Monblii: pede-
PEeHAYMM, B AKWX Y3513 y4aCTb HEAOCTAaTHA KifbKiCTb BUOOPLIB, MaTUMYTb
JIVLIEe KOHCYNbTAaTMBHE 3HAYeHHA, a IXHI pe3y/abTaT CNiA TaKoX po3riaaaTth
AK BMCNOB/IEHHA HE3roAn CyBEPEHOM i3 pilleHHAM BWHeCTW BiAMNOBiAgHE
NUTaHHA Ha pedepeHayM, TOOTO AK HebarkaHHA CyBepeHa CKOPMUCTATMCA
CBOIM MPaBOM YXBa/UTU pilleHHA Ha pedepeHaymi (PieHHs TpubyHany
Bia 27.05.2003)".

3araniom ke BeHeljicbKa KOMICiAa paauTb He BCTAHOB/OBATM KBOPYM
yyacTi, «OCKiNbKK Lie 06’eaHYE BMBOPLIB, AKi He BepyTb y4acTi, 3 TUMM, XTO
ronocye “Hi”»"".

MMUTaHHA KKBOPYMY» MOXe TaKOX MaTX 3HAYEHHA i Mif 4ac BU3HAYEHHA
IOPUAMYHOI CUAK pilleHb, YXBaneHUX Ha pebepeHaymi. Tak, Hanpuknaz,
pilleHHs 3ara/ibHOHaLioHaNbHOro pedepeHaymy B Mo/bli MOBUHHI MaTh
000B’A3KOBY CUAY, AKLWLO B HbOMY B3A/10 y4acCTb MOHAJ NOMOBUHA Bif 3a-
rasbHOI KiNIbKOCTI OCiD, WO MaloTb MPaBO ro0Cy, iHaKLWe pilleHHs pede-
PEHOYMY MaTUME KOHCYbTaTUBHUI 3MiCT .

3ara/iom e B Teopii KOHCTUTYLLIMHOIO NMpaBa 3a TakMM KPUTEPIEM NMpPU-
MHATO PO3PI3HATU iMAepamusHi Ta KoHcyabmamusHi pedepeHaymm. Y
HalWil Oeprkasi BCeyKpaiHCbKMI pedepeHaym MOoXKe MaTh aulie imnepa-
TMBHMI 3MiCT. Yepe3 Bpak CTanoro npaBOBOro PerystoBaHHA MigcTaBoto
[ON5 TAaKOTo BMCHOBKY Oyna odiliiHa KOHCTUTYLiMHA AOKTPMHA: BiANOBIA-
HO A0 topuamyHoi no3umuii KCY, «pesynbTaT Hapo4HOro BOMIEBUAB/IEHHA,
oTpuMaHi yepes Bnbopu i pedepeHaym, € 0608'a3k0BUMMY» (PilleHHA Bif,
5 3k0BTHA 2005 pokry Ne 6-pn/2005). 3rogom BianosigHa Hopma 3's8Mnach i
B 3aKOHi YKpaiHu «[Mpo BceyKpaiHCcbKMiM pedepeHaymy». 3rigHo 3i ctaTTeto 4
3aKoHY, pilleHHA BCeyKpaiHCbKoro pedepeHaymy (OKpim pedepeHaymy,
AKUN NPOBOAATb 3 TaK 3BAHOMO «3arajbHOAEPMHKABHOTO MUTAHHSA») He No-
TpebytoTb 3aTBEpAKEHHA OyAb-AKMM OPraHOM AepKaBHOI BAaAM.

CKNagHICTb 3acToCyBaHHA pedepeHAyMy B AeMOKPATUYHIN AeprKaBi
3yMOB/IEHA TaKOX GAKTUYHOK HEPIBHICTIO MPUXUABbHUKIB Ta MPOTUBHUKIB
NUTaHHA, WO € NpeaMeTom pedepeHaymy. MaeTbea npo GiHaHcosi i opra-
Hi3aLiNHi MOXAMBOCTI NPOTUAIKOYMX CTOPIH NiAg, Yac ariTauii. EkcTpanonto-

Judgment of 27*"May 2003. URL: http://www.trybunal.gov.pl/eng/summaries/documents/K_11_03_GB.pdf
(Last accessed: 20.04.2021).

€BpONEencbKUit AeMOKpaTUYHNIA LOPO6OK y ranysi Bubopyoro npasa. K.: Jloroc, 2009. C. 279. (Ha »anb,
BITYM3HAHWUI 3aKOHOAABELLb He CNPUIMHAB TaKi pekomeHAaL,i, BCTAaHOBMBLUW NOPIr ABKM A8 BU3HAHHA
pedepeHayMy TakuM, Lo BiAbYBCA: «BceyKpaiHCbKUI pedepeHayM BBAXKAETbCA TaKMM, LLO BiabyBcA,
AKLLO Y4acTb Y roNocyBaHHi Ha pedepeHaymi B3aM He meHL Ak 50 BiAcOTKiB BUBOPLLIB, BK/IIOYEHUX [0
[epkaBHoro peectpy BnbopLiB» (4actmHa 6 ctatTi 117 3aKkoHy YKpaiHu «[po BceyKpaiHCbKUi pede-
peHaym»).

PedeperHaymu B EBponeiicbkomy Cotosi / 3a pea. [. C. KospuskeHka. K.: PALA, N7, 2007. C. 27.
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BaTW TyT CUTyaLito 3 BUOOPUOT KamnaHii € Maike He3aiMCHEHUM 3aBaaH-
HAM, OCKIi/IbKM B TOW YM iHLWIMI cnocib BMCOKOMOCAA0BL MaTUMyTb NPaBo
06roBoptoBaTH i3 BiANOBIAHNMMM 3aKNMKAMM NpeaMeT pedepeHayMy, AKUI
3aBXAM € MUTAHHAM [EPMKABHOrO 3HAYEHHA, NPUYOMY pecypcHa basa B
HWMX 3Ha4YHO Binbla.

TaKi CKNaAHOLL BUHMKAOTb HaBIiTb Y CUTyaLiAX, KOAW NPUXMUIbHUKaMM
(NpoTnBHMKaMK) pedepeHAYMHOTO NMUTAHHA € HaBiTb He BAAAHI IHCTUTY-
Lji, @ BN/AIMBOBI OpraHisalli, Wo TakoX MatoTb 3HauHi pecypcn. Ocobanso
ue BiJAYyBA€ETbCA B TaKMX KpaiHax, Ak CLUA, ae rapaHTOBaHO MAKCMMaAbHO
LINPOKI MmexKi cBoboamM cnoBa 1 3a60pOHEHO Ha 3aKOHOAaBYOMY PiBHI BCTa-

HOB/IOBATM OOMEKEHHS Ha ariTauiliHi doHaun.

Jocntb NnokazoBum byB pedepeHaym WoOA0 BiAKPUTTA Ka3MHO Ha Tepu-
TOpIii, e KOMNAKTHO MPOXKMBAOTb iHAiaHLi. PaxiBuj BBaXKatoTb, LLO Baro-
MMM YUHHUKOM NEePEMOrM KOPIHHMX NAeMeH Ha pedbepeHaymi, AKi BUCTY-
Nann 3a OyAiBHMUTBO Ka3WHO, CTaNo Te, WO iM BAANOCA 3aKyMy/OBaTH 1
BMTPATUTW Ha ariTaliiHy KaMnaHito yaBidi Oinblie KOWTIB, HiX MPOTUBHUKM
6yaisHULITBA (66 MIH JoNapiB NpoTh 28)".

3BMYaMHO, WO AOCUTb 4acTo popMasibHi 0OMEXKeHHA Ha NpoBeaeHHA
«pedepeHayMHOI» ariTalii Bce-Takm 3ano4aTtkoByoTb 34e0i/1blWOro Ha pis-
Hi NPOdINbHMX 3aKOHIB™, @ B OKPEMMX BUMALKAX AK 4aCTUHY ODiLLiMHOT KOH-
CTUTYLIMHOT JOKTPUHMN.

Tak, B 04HIl i3 xpecTomaTiliHMx cnpas «Mak-KeHHa npoTu npem’ep-mi-
HicTpa (McKenna v An Taoiseach (1995)) BepxoBHWi cya, IpaaHAjii BUCTynmns
3 MPUHLMNOBO IOPUANYHOK NO3MLIEID, BiANOBIAHO A0 AKOI diHAaHCYBaH-
HA ariTauiMHol KamnaHii ypsaaom nig, Yac NpoBeAeHHs iHILIMOBAHOTO HUM
pedbepeHaymy € NOPYLIEHHAM 04pa3y TPbOX KOHCTUTYLLIMHMX LiHHOCTEN Ta
NPUHLMNIB, 30Kpema: PiBHOCTI rpomaziaH, ceoboaa AyMKKU i cnoBa, npa-
Ba Ha yyacTb y pedepeHaymi, NpoBeAeHOro Ha AeMOKpPaTUYHMX 3acaax.
YpaxoBytoum Li 06CTaBMHM, Cya, BU3HAB HEKOHCTUTYLIMHUMI AiT ypaay, AKi

[Oxanga K., beppu k., Tonamar ., Xyna K. TpyaHbIM NyTeM AeMOKPaTUN: NPOLLeCC roCyAapCTBEHHOTO
ynpasnexus 8 CLUA / nep. c aHrn. M.: POCCMN3H, 2006. C. 217.

YuHHUI 3aKoH YKpaiHu «[1po BceyKpaiHCbKMii pedpepeHaym» BCTaHOBOE HU3KY NoAibHKUX 3a60POoH,
cepep, AKUX CNif, BUOKpeMUTM 3a60pOHY Ha yyacTb B ariTaLii BceykpaiHcbKoro pepepeHaymy B byab-akin
dopmi opraHiB gepskaBHOI BNagm, opraHis Bnagn ABTOHOMHOI Pecny6niku Kpum, opraHis micuesoro
CaMOBpPAAYBaHHA, HEMOK/IUBICTb IXHbIMM NOCAZ0BUMU 0cOBamMM (OKPiIM NpaLiBHUKIB iHPOPMALiAHKX
CNYXK6, WO po3’AcCHIOTb 0diLiMHY NO3WLI0 BAaAHMX CTPYKTYP) NPOBOAMTM ariTalito, He4oMyCTUMICTb
diHaHCcyBaHHA ariTaLiiHNX 3aX0AiB, OKPiIM AK KOLTOM GOHAIB iHILiaTUBHOI rpynu, NOAITUYHKUX NAPTIi Ta
rPOMa/ACbKMX OpraHisaLii, Lo 3ape€ecTPOBaHi K MPUXUABHUKM YU OMOHEHTU MUTAHHA BCEYKPATHCbKOTO
pedepeHaymy (cTaTra 64, NyHKT 2 YacTMHA 2, yacTuHa 3 ctattbl 100 3akoHy). Monpwu Bcto 06rpyHTOBA-
HiCTb BKa3aHMX 3a6OPOH, MOX/IMBICTb 3abe3neyeHHsA OKPeMMUX i3 HUX Ha MPAKTULi BUAAETbCA JOCUTD
int030pHOI0: BaXKKO CObi YABUTU, AIK TNaBa AepiKaBM UM TixK HAPOAHI AenyTaTh YKpaiHM yTpMMyBaTUMYTbCA
Bif, BiABEPTOI ariTauii nig yac ny6AiYHUX AUCKYCil 3 «pedepeHayMHOro» NUTAHHA.
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NoAsrann y BUTpayYaHHi octaHHim 500 T1C. ipnaHacbkux GyHTIB Ha ariTauito
nif Yac 4eproBoro pedepeHaymy .

JoBoni pauioHanbHUM B UbOMY KOHTEKCTI BWAAETbCA TaKWM Pi3HO-
BUA, pedepeHaymy, AKUIA B NiTepaTypi OTPMMaB Ha3By «HApPOOHe 8emox.
OcCKinbKW HacnpaBaj ocHOBHI AebaTh Bynu Nia Yac yXBaneHHs 3aKoHY, | MU
BXXE€ MAEMO e/leKTOPa/ibHUN PO3MOAIA LWOAO MNIATPMMKMN YW HE MIATPUMKM
BiZANOBIAHOI 3aKOHOA4ABYOI HOBALI.

lgeTbca Hacamnepen NMpPo KOHCTUTYUiMHMIA gocsig, ITanii, OcHoBOMO-
NOMKHMIA 3aKOH AKOI I0NYCKaE iHiLjiMoBaHi rpomaasaHamm (abo ixHimm perio-
HabHUMW NpeAcTaBHMKaMM B 0Cobi obnacHMx paa) pedbepeHaymm TinbKu
3 O/IHOrO NpeZiMeTa — CKacyBaHHA 3aKOHY 3araJloM YM MOro oKpemi YacTu-
HK, abo 3axofiB, WO MatoTb CMAY 3aKOHY (cTaTTa 75 KoHcTuTyii ITanii).

OcTaHHin Takmit pedpepeHaym bys 17 kBiTHs 2016 poky. MpeameTom pe-
bepeHaymy CTano NUTAHHA NPO CKACyBaHHA 3aKOHY, AKMIA N03BOAE MPO-
[0BXYBATN KOHLECIT 3 BUAODYTKY rasy Ta HapTh B mexKax 12-MuabHOi 30HM
B340BX y3bepex s ITanii 4o BMYepnaHHA 3anacy poaoBuL, (nonepeaHe
3aKOHO/ZABCTBO BCTAHOB/IHOBA/IO KOPCTKILLI YacoBi mexi BMA0DYTKY Kona-
NMH). PedepeHaym BU3HAAM TaKMM, LLO He BiabyBCsA Yepes HU3bKY ABKY —
32% npu 50%+1 NoTpiGHMUX.

Y KOHCTUTYLiMHOMY NpaBi YKpaiHW NpoBeAeHH:A «3aKOHOAaBYOro» pe-
bepeHaymy A0MNYCKaloTb MLIE WOAO0 BETYBAHHA YXBA/IEHOrO nap/ameH-
TOM 3aKOHY: «[peamMeTom BCeYKpPaiHCbKOro pedepeHaymy MOXKyTb OyTu
MUTaHHA... NPO BTPATY YMHHOCTI 3aKOHOM YKpaiHM abo oKpemumu Moro
NONOMKEHHAMMY (MYHKT 4 YacTHKM 1 cTaTTi 3 3aKoHy YKpaiHu «Mpo Bcey-
KpalHCbKUI pedepeHaymy).

4.3.4. Micuesuii pepepeHaym

AKLWO roBOPUTM NPO AOLIMbHICTb M ePEKTUBHICTb IHCTUTYTY pedepeHay-
My, TO CNiJ, BU3HATK CYTTEBY PI3HMLIO B MOro 3aCTOCYBaHHI Ha AepyKaBHOMY
Ta MicueBoMy piBHAX. Lle 3ymoBneHo 6araTbma YUMHHMKaMM, 30Kpema Binb-
Woto 06i3HAHICTIO rPOMaAAH i3 MMTAHHAMM, WO BUHOCATb Ha pedepeHayMm,
6iNbLIOK 3HAYYLLICTIO UMX MUTaHb A1 IXHbOTO MOBCAKAEHHOTO KUTTA TOLWO.

HaBiTb y KpaiHi, AKY BBa*KatoTb CNpPaBKHbO MeKKo pedepeHayMHO]
nemokpatii — LUseluapii — KinbKicTb pedepeHaymiB, LLO NPOBOAATL Ha

McKenna v. An Taoiseach, and Tanaiste Andors. 1995. Nos 361 & 366. 17 November 1995. URL:
http://www.-liamog.com/PDF%20Downloads/McKenna%20v.%20An%20Taoiseach%20(N0.%202)%20
%5B1995%5D%201ESC%2011;%20[1995]%202%201R%2010%20(17th%20November,%201995).pdf
Italy oil and gas vote flops because of low turnout. URL: https://www.thelocal.it/20160418/italy-oil-
and-gas-vote-flops-because-of-low-turnout (Last accessed: 20.04.2021).
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PiBHI KAHTOHIB € 3HAYHO BiNbLIOID HiXK 3arafbHOAEPKABHMX. TaK, y nepios,
3 1983 no 1996 poku Takux pedepeHaymis 6yno nposeaeHo 1352, 3 akux
202 — iHiuitoBaHi rpomagaHamm’,

BiaTak wopasy Tpeba anentoBaTu A0 TUX AEMOKPATUYHUX TPAAMLN, AKI
CKIAa/NCb Y Till UM iHWIN KpaiHi. 30Kpema, y 3radaHin LLBenuapii He ogHe
OEeCATUNITTA € CUTyaL,ifA, 3a AKOT B 90% Mainx KOMYH ABiYi Ha PiK NPOBOAATL
3arasibHi 300pU rPOMaZAH, Ha AKMX PO3B’'A3YIOTb HAMMPUHUMMNOBILLI NUTAH-
HA, Hacamnepen 6toaKeTHO-GIHAHCOBI, AK-OT: 3aNO4aTKyBaHHA MiCLEBUX
NOAATKIB i NOTOAXKEeHHA 3ax0iB Ha 3HAYHY Cymy (HanpuKnagd, y KaHTOHI
Litopux iaeTbca Npo TpaH3akLii, Aki nepesuilytoTb 150 Tmcay ppaHkis)™.

lUlono YkpaiHuK, Ha »afib, MM MOXKeMOo onepyBath odilitHUMK AaHW-
MW, SKi Bynn KoHconigoBaHi MiHicTepcTBOM toCTUUi YKpaiHM CTaHOM Ha
2009 pik. OgHaK i Ui AaHi CBiAYaTb MPO BaXK/MBE 3HAYEHHS pedepeHay-
MiB Y OYHKLUIOBAHHI IEMOKPATUYHMUX MeXaHi3MiB Ha MiCLEBOMY PiBHI.
3oKkpema naetbes, wo B nepiog 3 1991 no 2009 poku bByno nposeaeHo
151 micueBuit pepepeHaym, AKi 34e0i1bloro CToCyBaANCA NMUTaHb aami-
HiCTpaTMBHO-TepUTOpianbHOro yctpoto (31,8%) Ta 3MiHM Ha3B HaceneHux
NyHKTIB (25,7%)".

[HWWI BiK Wiel Nnpobnemu, Le Te, WO MicueBa MoAITUYHA efliTa MoXKe
3/10BXKMBATU UMM iHCTUTYTOM. Take 3/10BXKMBAHHSA NMOB’A3aHe i3 BUHECeH-
HA Ha pedepeHayM N1TaHb, AKI BUXOAATb 3@ MeXi KoMneTeHLji MicLeBoro
CaMOBPAAYBAHHA, MOXYTb HaBiTb CTaBaTV €1E€MEHTOM KapKOMOMHUX ANA
aeprkasHocTi npouecis. OcobaMBO Ue Mae Micue ToAi, KoAu LeHTpasb-
Hi OpraHuW BMaAM HaNEXHO He pearytoTb Ha Taki Ail. Tak, HanpuKknag, op-
raHW Aep:KaBHOI BNagM He YMHWAM nepenoH y nposeaeHHi 31 bepesHs
2002 poKy B MICTi XapKOBi KOHCYNbTAaTMBHOIO pedepeHaymy npo odilin-
HWM CTaTyC POCIMCbKOI MOBM Ha TepUTOpIi MicTa.

3BMYaMHO, WO KBIHTECEHLLiED BCLOTO LLbOro CNif BU3HATK Ncesaopede-
PeHAYM, AKUIA CIPUYMHMB aHeKcito ABTOHOMHOI Pecnybnikn Kpum. Mpas-
03, uboro pasy KoHcTuTyuinHuim Cya YKpaiHu HaBiTb HaZaB KOHCTUTYLLINHY
OLLIHKY cenapaTUCbKMM pilleHHAM opraHis Bnaan APK 11 BU3HaB pilleHHA
OA0 NPOBEAEHHSA KPUMCKOTO «pedepeHayMy» HEKOHCTUTYLIMHUM, YKa-
33BLUM Ha Te, WO «3BYXKEHHA MEeX Cy4acHOro KopaoHy YKpaiHu, BUBeAEHHA
By ab-SKOro Cyb’ekTa aAMiHICTPATMBHO-TEPUTOPIaNbHOIO YCTPOO YKpaiHu 3
il cknaay, 3MiHa KOHCTUTYLLIMHO 3aKpinNAeHoro cTaTycy agMiHiCTpaTUBHO-Te-

Bno W. NMpamas aemokpaTua. EAMHCTBEHHbIN WaHC Ans yenoseyectsa. M.: KHWXKHbIA mup, 2015. C. 53.
Tam camo. C. 53.

MicueBi pepepeHaymu B YKpaiHi: TeopeTnyHi Ta HopmonpoeKTHi acnektu. K.: CMJA Mockanexko O. M.,
2009. C. 55.
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pUTOPianbHOI OAMHMLI, 30Kpema ABTOHOMHOI Pecnybnikn Kpmum Ta micTa
CeBacTononAa AK HeBIAAINBHOT YaCTMHKM YKpaiHM Yepe3 NnpoBeaeHHA Micle-
BOro pedepeHaymy cyrnepeydatb NPUHLMNAM LiaiCHOCTI 1 HeLOTOPKAHHOCTI
TepuTopii YKpaiHM B MeXax Cy4acHOro KOPZOHY, MOLWWPEHHA CyBEpPEHITETY
YKpaiHu Ha BCto il TepuTopito BU3HaYeHi KoHcTUTyLieto YkpaiHu. ba binblue,
TaKi «TepuTopianbHi» pedepeHayMM MOXKYTb NMPOBOAUTY TiNIbKK 33 pilleH-
HAM BepxoBHOI Paau YKpaiHu 1 antle Ha BCceyKpaiHCbKOMy piBHI (PilLueHHs
KCY Big 14 6epesHa 2014 poky Ne 2-pn/2014).
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4.4. MoaiTn4Hi MapTii: KOHCTHTYWIHHI
3acaad PyHKUiIOBaHHA

4.4.1. NpasoBa NpUpOAA NONITUYHUX NAPTIN

LiAanbHICTb NONITUYHUX NAPTIN Y AEMOKPATUYHOMY CYCMiNbCTBI HUHI €
OCHOBHOIO MepelyMOBOIO 3abe3neyeHHA AeMOKPATUYHOCTI nybaidHoro
ynpaBniHHA Ta OYHKLUiOBAaHHA AepXKaBW 3arasom. EBpPONencbKkunin cya 3
npaB JOAMHMN B OJHOMY 3 CBOIX «KNACMYHUX» PilleHb 3a3HA4MB, LLO «MO-
NiTMYHI napTii € bopmoto 0b6’eAHaAHHSA, WO NOTPIBHE ANA HANEXHOTO QYHK-
LitoBaHHA AemokpaTii»”. Came TakMit Nigxia CydacHWIn Ta axTyalbHWNR,
anxke edeKTMBHA IHCTUTYLIOHAMI3aLiA NONITUYHMX NAPTIA B CyCninbCTBI 3a-
He3neyye NONITUYHUIA NAOPANI3M, CTPYKTYPOBAHY KOHKYPEHLLO AYMOK Ta
inen woao po3BMTKY CYCMiNbCTBA K AePKaBK, @ TAKOXK LMBINi3oBaHi bopmm
60p0oTbOM 3a y4acTb y 34iMCHEHHI NybAiYHOT BNaAM Ta BAIMBI Ha Hei.

TPYHTOBHE BUBYEHHSA i1 aHani3 yHKLHOBaHHA NONITUYHMX NAPTIM € Npea-
MeTOM MoJiToNorii. BogHOYaC 3HAYEHHA MNONITUYHUX NAPTIA Y CYCNiNbCTBI i
[epKaBi 3yMOB/OE M AOKNALHWI iXHIV PO3MNA4, B KOHCTUTYLLIMHO-NPaBOBO-
MY acnekTi. TyT BaXK/IMBO 3aKLLEHTYBATU Ha BIAMIHHOCTI NiaXo4is 4O TaKo-
FO BUBYEHHA YW HAayKOBOTO aHasi3y. AKLWO NONITONOrA KOHLEHTPYETHCA Ha
CYCNiNbHIN poni NONITUYHUX NAPTIK, NepeaymMmoBax, YNHHMKAxX Ta cnocobax
iXHbOro GOpPMyBaHHA, MacliTabax BNAMBY Ha CYCMiNbCTBO TOLLO, TO KOHCTK-
TyLiMHe NpaBO Ma€ KOHLLEHTPYBATH yBary Ha OPUAMYHNX aCneKTax iXHbOro
YTBOPEHHS, PO3BUTKY Ta dopmax NONITMYHOT aKTMBHOCTI. 3 Ornaay Ha ue,
NUTaHHA BUAiB i TMNIB BaraTonapTiMHUX Y MOHOMAPTIMHUX CUCTEM, PiBEHb
«CUAM» NONITUYHMUX NAPTiM Ta BEAMYMHA IXHbOI BMIMBOBOCTI B CUCTEMI NY-
HNIYHUX IHCTUTYTIB HE MatoTb OYTW NPeaMeTOM AOKNAAHOrO aHaNi3y B KOH-
CTUTYLIMHOMY NpaBi, XO4 Le M 4OCUTb HYacTO TPANIAETHCA B MiAPYYHMKaAX.

3 KOHCTUTYLiMHO-NPaBOBOro NorAAy NOAITMYHA NapTid — Ue 06’eaHaH-
HA rpOMaziAH, AKe MaEe Ha MeTi HpaTh y4yacTb Y GOPMYBaHHI 1M 3AiMCHEHHI
nybniyHoi BNaaM Ha OCHOBI MeBHOI MOAITUYHOI iaei (ineonorii). Ans KoH-
CTUTYLLIMHOrO NpaBa TyT BaXX/IMBMMMW € [Ba OCHOBHMWX aCNeKTh: no-nepLie,
NONITUYHI NapPTii € IHCTUTYLIMHUM IHCTPYMEHTOM 3abe3nedyeHHn peanisalii
NpaBa Ha y4yacTb B ynpaBiHHi NyOAiYHUMM CNpaBamm Ta NONITUYHMX NPaB;
no-apyre, AisNbHICTb NONITUYHMUX NAPTIA 3yMOB/IOE CTPYKTYPYBaHHA, Op-
raHi3aL,ito, yMOBM QYHKLIOBAHHA M HAaMpAMM PO3BUTKY NybAiYHOI Baam B

Case of United communist party of Turkey and others v. Turkey, Judgment of 30 January 1998, § 25.
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nep:kasi. Lli acnekTn € 0CHOBOO LOPUANYHOIO aHani3y NPUPOAM Ta QYHKLM
NONITUYHMX NAPTIN B AEMOKPATUYHOMY CYCMNiNbCTBI.

3abesneyeHHs peanizayii npasa Ha 06°’€OHAHHA 3 NONITUYHOO METOD
€ OHWMM 3 K/IIOYOBMX NPaB, AKi rapPaHTYIOTb AK Ha MiXKHAaPOAHOMY PiBHi, TaK
i B HALiOHaIbHMX NPaBOBKX cnuctemax. Cnia BMPI3HATK ABa aCNeKTU LLbOro
npaga: cBOOOAY aKTUBHOTO BMABMEHHA BAACHOI NONITUYHOI NO3ULT Ta He-
NPUNYCTUMICTb MPUMYCOBOTO 3a/ly4eHHA A0 NOMITUYHOT A4iANBHOCTI.

lLloao nepluoro acrnekty, TO BiH € KAACMYHMM i CMPUMMAETHCS Kpi3b
NpU3My HeraTuBHMX 30608’'A3aHb AepPKaBKN 3aDe3NeYnT HaNeXHi opraHi-
3aU,iMHIi, IHCTUTYLiHI Ta NpaBoBi yMOBMW peanisauji npasa Ha o6’eaHaHHA B
NONITUYHI napTii. TyT 4iANbHICTL AepXKaBW NOBUHHA BUABNATUCA /IMLLE B 3a-
CTOCYBaHHI 06’EKTUBHMX Ta 0OIPYHTOBAHMX OOMENKEHD LLLO/I0 BUCIOBAEHHA
0c0b60t0 BNACHOT NOMITMYHOI NO3MKLT, AKa MOXKe BUABNATUCA Y BUCNOB/IO-
BaHHAX, y4acTi B MUPHMX 3iBpaHHAX, BMHBOpax, 3A4iMCHEHHI ariTauii, iHWWX
dopmax cycninbHOi akKTUBHOCTI. Y1€HCTBO B MOAITUYHIM NapTi abo iHwWwa
y4acTb B 1T 4if/IbHOCTI B IEMOKPATUYHNX KPaiHax € OCHOBHOK GOPMOtO BU-
paXKeHHsA 03HaYeHMX NOMITUYHMX iAel, HamipiB Ta NparHeHs.

BaKnMBO HAron0oCKTK, WO MOAITUYHA aKTUBHICTb 0COOM, OKPIM ypaxy-
BaHHA ii no3uui, 3060B’A3ye AeprKaBy CTBOPUTU YMOBW 3aXUCTY Bid BTPY-
YaHHSA B peani3aLlito Takoro npasa 0cobu (04eBUAHO, SKLIO MOro peanisa-
Lif He CynepeumTb KOHCTUTYLIT Ta NPUIHATHMM Yy CyCMinbCTBi 3acagam).
denepanbHU KOHCTUTYUIMHWIA cya HimeddnmHn chopmyntoBaB KoHLUen-
Lilo TaK 3BaHOro «NapTiiHOro NpuBineto». MaeTbca Npo Te, WO YAeHu no-
NITUYHMX NapTIi Ta NapTiMHI OpraHM MatoTb NMPaBO KOPWUCTYBATMCA BCiMa
cB0HOZAMM Ta NMOBHOBAKEHHAMMW ANA AOCATHEHHS iXHIX CTATYyTHUX Linen.
[o Toro X obmexKeHHs Takoi cBoboAM Aif/IbHOCTI MOXAMBE Ti/IbKK Nicas
BCTAaHOBNEHHS GaKTy AiA/bHOCTI NapTii, WO CynepedYnTb KOHCTUTYLIMHUM
OBMENEHHAM (BU3HAHHA AiANLHOCTI NapTii HEKOHCTUTYLIMHO) . Tak, no-
NITUYHY AiANbHICTb HE MOXKHA A0BI/IbHO 0OMEKUTK 6e3 AOTPMMAHHS KOH-
CTUTYLIMHNX BUMOT.

[HWMI acnekT npasa Ha 06’eAHAHHA — HEMOXK/MBICTb NMPMMYCOBO 3a-
NYYUTM A0 3AIMCHEHHA NONITUYHOT AiSAbHOCTI. KNo4oBMM acnekTom QyHK-
LitoBaHHA NONITMYHUX 06’eAHaHb Ma€e ByTM BNacHe BOSIEBMABNEHHA 0CObU.
Toaj AK B aBTOPUTAPHMX i TOTANITAPHUX PeXMMax Leih BOAbOBMIA acneKT
[OCUTb YacTo NOPYLYIOTb Yepes NPUMyCoBe (NpsMme YM onocepearoBaHe)
3apaxyBaHHA 0ocib A0 «NpaBAAYOoi» NapTii Ta 34INCHEHHA HUMM NAPTIMHWX
aKTUBHOCTEN, peanisalii iHWKWX NoNiTUYHUX NpaBs. PaaaHcbKe coujianicTny-

BVerfG, Judgment of the Second Senate of 21 March 1961 — 2 BvR 27/60 (BVerfGE 12, 296).
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He MUHyNe nepenbayano He TiINbKKM CUCTEMY NPAMMX | HEMPAMMX NPUMY-
CiB 10 BCTYMY B KOMYHICTUYHY NapTito, a 1 ogHo4YacHo 060B’A3KoBUM BYNO
Y/IEHCTBO B PI3HMX iHLLIMX CYMiXXHUX OopraHi3auisx (npodcninkm, npodecin-
Hi, MO/IOAiXHiI 06’€AHaHHA TOLLO).

OuyeBMAHO, TaKMI NiAXia HENPUMHATHUI Y AEMOKPATUYHOMY CyChinb-
CTBi. Y NOCTCOUiaNniCTUYHMX KpaiHax Lei acneKkT BiayyBaeTbcA 0CcoHAMBO
roctpo. Tak, KoHCTUTYUinHWIA cya JIUTBM AOCUTb YiTKO HAaro/lIOWYE Ha TOMY,
WO «BiflbHa BOAS 0COBOM € GYyHOAAMEHTabHUM NPUHLMNOM MOro/ii YneH-
CTBa B OyAb-AKMX OpraHisaLiax, NoMITUYHUX NAPTIAX YN IHWKNX 0B’'EAHAHHSAX.
LlbOro KOHCTUTYLLIMHOIO NPUHUMMY CAiA, AOTPMMYBATUCA Nia, Yac popmy-
BaHHA Oyab-aKMx 06’eaHaHb, NiJ Yac peryatoBaHHA IXHbOT AiANbHOCTI LLOA0
BM3HAYeHHA YEHCTBA, HE3ANEXKHO Bif, TOTO, AKUX NEFITUMHUX LiNen Taki
06’eAHaHHA HaMaratoTbCA JOCATHYTUY .

ToMmy NpaBoBe pPerytoBaHHA Ais/IbHOCTI NMOAITUYHUX NapTi Ha Halio-
HaNbHOMY piBHI MOBWHHe NepeabayaTM CTBOPEHHA CMPUATAMBUX YMOB
ONA peanisauji npaBa Ha 06’eAHAHHA Ta iHLLMX, NOXiAHUX NOAITUYHNX MPaB.
[o TOro * 0OMeKeHHsA, WO 3aCTOCOBYBATUMYTb A0 AifAbHOCTI NapTii no-
BMHHI OyTW HEObOXiAHMMM Ta NPOMOPUIMHMMMK TXHIN MeTi B AeMOKpaTWy-
HOMY CYyCMi/IbCTBI.

3HayeHHA noaimu4vHux napmiti 019 3a6e3ne4eHHAa CMPYKMypy8aHHs
U pozsumcky nybnaiyHoi 871a0uU B AePKaBi BUBAAETLCA Hacamnepes yepes
y4acTb NMOAITUYHMUX MAPTIM y BMOOPaAX, ane UMM He MOXKe 0DbMeXKyBaTUCS.
«Brbopua» AiANbHICTb MONITUYHUX MAPTIM € OCHOBHOW A/1A HUX, adxe
CYTHiICHa BNACTUBICTb NAPTIM — HamaraHHA B3ATWU y4acTb Y 3iCHEHHI MNy-
6niuHOl BNaam (cTaTv BNagoo — chopmyBaT opraHu nyoaiyHoi BAaam ca-
MOCTIMHO 4¥ KOaniLiHO/CnifbHO 3 iHWKMMK napTiamun) abo 34iMcHI0BaTH
besnocepeHilt BNAMB Ha il 34iMCHEHHA (4epe3 OnO3ULINHY AifNbHICTb,
KOHTPO/b 32 GYHKLIFOBAHHAM NyDAIYHNX OpraHiB, AKi CHOPMOBaHI iHLWIMMMK
NONITUYHUMM CUNAMM).

KOHCTUTYLiMHWIA cyn, JINTBM 3a3HAYMB, LLO NOAITUYHI NapPTIi «...cnig pos-
rAAATU AK CNeLjialbHUX YHACHMKIB He TiNbKK BMOOpYOro npouecy Ao op-
raHis nybnivyHoi Bnaam, ane i Ak cneujianbHUX y4acHUKIB nybaiyHoro noni-
TUYHOTO WUTTA B MePios MiX BMOOPUMMK KamnaHiammn»™". deaepanbHMil
KOHCTUTYLiMHWI cya, HimeydnHm He 3BoAMTb NONITUYHI NapTii TiAbKK A0 iX-
HbOrO CIPUIHATTA AK 3BUYAMHUX CYCMiNIbHUX (COLiaNbHUX) CTPYKTYP — ...
BOHW MatOTb PiBEHb KOHCTUTYLLIMHUX IHCTUTYTIB» Ta € «iHTErPOBaHWMM Ya-

.

The Constitutional Court of The Republic of Lithuania Ruling of 21 December 2000.
The Constitutional Court of The Republic of Lithuania Ruling of 29 March 2012.
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CTUHAMM KOHCTUTYLLIMHOI CTPYKTYPU» M YAaCTUHOW KOHCTUTYLMHO-BMU3Ha-
YEHOrO MOAITUYHOIO KUTTA .

Takuni niaxia, Binobparkae He TiNbKM NPaBOBY NPMPOAY NOAITUYHMX Nap-
Tin, ane 1 ixHE GYHKUINHE NPU3HAYEHHSA B CUCTEMI AEMOKPATUYHUX IHCTU-
TYTiB. AZIXKe y4acTb NONITUYHMX NAPTiM y BUBOpax He € i He i po3rnsaaTh
AK OAHOMOMEHTHMI aKT. BUcyBaHHA, peecTpallis KaHANAATIB, ariTaLia 1 ro-
NOCYBaHHA € Anwe GopmanbHUMM NpoLeaypPamK, WO NOKAMKAHI 3aKpinm-
T (Bigobpa3nTM) Ha piBHI NPeacTaBHULLKOrO opraHy (nocaam) NoAITUYHY
CTPYKTYpPY cycninbcTBa. AaxKe, Ha BigmiHy Big, dopm Be3snocepeaHboi ae-
MOKparTii, ae npun «...besnocepenHin peanizalii NONITUYHOT BOAI HAPOAY...
NoXiAHOI Bif HApPOAHOTO CyBepeHiTeTy»  3MiMCHIOETLCA HapOAO0BAaAAA,
nybniyHe npeaCTaBHMUTBO NOTpebye AOAATKOBOrO iHCTPYMEHTapito Bifo-
H6parkeHHA BoNi Hapoay. BianoBiaHO AiANbHICTb NONITUYHUX NAPTIA WOA0
yyacTi y BMBbOpYOMY npoueci cnig, po3noYmHaTh 3a40Bro A0 NPU3HAYEeH-
HA KOHKpPeTHMX BMOOPiB. MOXKHa 3ayBaXKWTW, WO NiAroTOBKY A0 HaCTyn-
HWUX BMBOPIB Tpeba po3noYMHaTK 0Apasy Mo 3aBeplleHHo nonepeaHix. 3
tOPUANYHOrO NornAay TyT MAETbCA NPO CTBOPEHHA MPaBOBUX MeXaHi3miB
LiANbHOCTI NONITUYHMX NAPTIM Ta IXHE A0AyYeHHS A0 GOpPMyBaHHA Ta pe-
anisauii AepsKaBHOI NONITUKM B NeBHUX chepax, OYHKLIIOBaHHA OpraHis
nybniyHoi Bnaan.

MoniTMYHi NapTii Ta IXHI KAHAMAATK, AKI 3a pe3ynbTaTamu BMOOpIB OT-
PUManu 3MOry B3sSTU y4acTb Y GOpMyBaHHI opraHis nybaiyHoi Bnaan (ca-
MOCTIMHO UM 3 IHWMMW NOAITUYHUMWU CUAAMM) MOBUHHI MaTU MexaHi3Mu
06paHuKiM NapnamMeHT y NapAameHTCbKIl (B OKpemMmMx KpaiHax i B 3mMillaHii)
pecnybniui NoBMHeH ByTW HadiNeHUM NOBHOBAXKEHHAMM WOA0 AeMOKpa-
TMYHOTO GOPMYBAHHA YPALY M iHWWX OPraHiB BiANOBIAHO A0 KOHCTUTYLT.
PeasbHiCTb | pe3y/bTaTUBHICTL BMOOPIB € KAOYOBUMU A/1A 3abe3nedyeHHs
IHCTUTYLLiOHaI3aLi NONITUYHMX NAPTIN.

KoHCTUTYLIT oKpemux aeprkas nepeadavatoTb AOKNALHILI MexaHi3mum
Y4acTi NONTUYHMX NAPTIN y OopMyBaHHI ypsay, iHWNX OpraHiB BUKOHABYOI
BAaAM, KOHTPOABHMX IHCTUTYLIM Towo (Mpeuin, Bonrapia, MopTyranis, Icna-
Hif Towlo). O4HOYACHO MOXKYTb YPaxoByBaTK He TiZIbKK CTaTyC BiANOBiAHOI
napTii Ta, HANPUKANAA, KINbKICTb 1T NpeACTaBHMKIB Y NapaameHTi, ane i il no-
NiTUYHY No3uuito (NepebyBaHHs B NPOYpPAA0Bi BibLIOCTI YM B 0no3uuji).

Kommers Donald P. and Miller Russell A. The Constitutional Jurisprudence of the Federal Republic of
Germany. 3rd Edition, 2012. P. 271.

OHiwyk M. B. Mpobnemu yTBepaKeHHA pedepeHLHOT AeMOKpaTii Ta yHOPMYBaHHSA IHCTUTYTY N06it0BaHHSA
B YKpaiHi. [lpobsemu npasozHaecmea ma npasooxopoHHoi diansHocmi. [., 2009. Ne 3. C. 5.
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Y KoHctutyuii YkpaiHn nicna 3amiH 2004 poKy TaKoX ypaxoBaHO MOAITMY-
HO-NApPTIMHY CTPYKTypM3aujlo BepxoBHOT Paan YKpaiHM ana GopmyBaHHS
KabiHeTy MiHicTpiB YKkpainu. Tak, ctatTti 83 Ta 114 KoHcTutyuii YKpaiHu ne-
peabayatoTs, O Koanilia AenyTaTcbKix paKLiin y BepxoBHil Paai YkpaiHu
nofae npono3suui MpesnaeHTy YKpaiHu LWoao KaHauaaTypu Mpem’ep-miHi-
CTpa YKpaiHK, a TaKOX BigNoBiAHO A0 uiei KOHCTUTYLIT nogae nponosunu,ii
OA0 KaHAMAATYp A0 cknaay KabiHeTy MiHicTpis Ykpaitu. Cnig 3a3HaunTy,
o dopmMyBaHHA Koanilii AenyTaTcbkix dpakLii nepeadayae Bce x 0b6’ea-
HaHHA UMX GpaKLii, SKi GOPMYIOTb Ha NONITUYHO-NAPTIMHIA OCHOBI.

KoHCTUTYLiMHe peryntoBaHHA Mae 3abe3neynTn He TibKWM NpoBeAeH-
HA NepioanYHMX, BiAbHUX Ta YecHWX BMOOPIB, ane i ymoBM GYHKLIHOBAHHSA
NONITUYHMX NAPTIl, AKI We He B3AAM y4acTb y BUbopax, abo x 3a pesynbra-
Tamu BMOOPIB IXHI KAaHAMAATM HEe OTPUMaNU NPeaCcTaBHULIbKMX MaHAATIB.
laeTbca Npo rapaHTii ONo3MLIMHOT AiSAbHOCTI 1 HeObXiAHICTb BpaxyBaHHSA
NO3ULIT MEHLWOCTI.

Y AEMOKPATUYHOMY CYCNiNIbCTBI NONITUYHI NapTii NOBUHHI MaTK iIHCTPY-
MEHTU BMCIOBNEHHA CBOEI MOMITUYHOI MO3MLIT, HaBiTb AKWO BOHM (iXHi
NpeAcTaBHUKKU) He BXOAATb A0 CKAady opraHis nybniyHoi snaaun. o ne-
peniky TaKMX IHCTPYMEHTIB CAiJ, 3apaxyBaT MOX/IMBICTb NPOBEAEHHA Nap-
TIMHUX NONITUYHMUX NYOAIYHMX 3ax0AiB, NiATOTOBKY 1 NOAAHHA NONITUYHUX
3aAB Ta JOKYMEHTIB, NMPOBEAEHHA MUPHUX 3i0paHb, y4acTb Y 34iNCHEHHI
rPOMaZCbKOTO KOHTPOJ/IIO 3@ AiAAbHICTIO nMybaiYHOT BAaam Towo. Baxan-
BO, WOO Taka AianbHICTb Mana HanexHi NpaBoBi MiACTaBK, a il y4aCHUKM
OHaMMeHLIEe He 3a3HaBa/IM HEMNPaABOMIPHOIO TUCKY, NepecniflyBaHb Yu
IHWWX HE3aKOHHMX ODMEXKEHD.

TaK, NONITUYHI NapTii, 3 04AHOro HOKY, € IHCTPYMEHTOM BMPAXKEHHS CBO-
60aM NONITUYHOT AifIbHOCTI, N/ItoPaniamy M GaraToMaHITHOCTI, AKi € HeBia-
OiNTbHUMWN eleMeHTaMM AeMOKpPaTii, @ 3 iHWOro — BOHM 3AiMCHIOTb NOi-
TUMYHY CTPYKTYpPM3aLL,ito CYCMiNbCTBA, WO € OCHOBOI GOPMYyBaHHSA NyHAIYHOI
B/1a4M Ta KOHTPOJIKO 3a 1T A4iANIbHICTHO.

4.4.2. KoHcTUTYUiNHI 3acagu opraHisauii Ta A4ianbHOCTI NONITUYUHUX
naprin
PeryntoBaHHA AiAAbHOCTI NONITUYHMUX NAPTIA AOCUTb YiTKO 3yMOBAEHO
IXHbOIO MPaABOBO MPMPOAOHD. 3araNbHONPUNHATMM € Niaxia, BiANOBiAHO
[0 AKOro [ep)kaBa MOe /iMlie PaMKOBO peryatoBath MOMAITUYHI NapTii,
ToAj AK BiNbLWICTb NMTaHb OpraHisali, CTPYKTYpyBaHHA Ta GYHKLItOBaHHSA

309



TYTHOTO) peryntoBaHHA. Taka ceoboa Bif, HAaAMIPHOrO BTPYYaHHA, 3BICHO,
nepenbayae TiNbKM BU3HAYEHHA 3ara/ibHUX Mex QyHKLiIOBaHHA napTil.
TakKi MexKi 3a3BMYalt BU3HAYaOTb HA PiBHI KOHCTUTYLIT Ta B CneujaibHOMY
3aKOHi. BiNbLWIiCTb KOHCTUTYL He 3a4iNatoTb NUTAHb BHYTPILLUHbOT CTPYKTY-
Py 4n 3acaa poboTn NapTiit Ta iXHiX OpraHieB 30BCiM.

BoAHOYAC y KOHCTUTYLLIAX AAKMX KpaiH 3a3HavyeHo BMMOry npo noby-
[0BY BHYTPINAPTIMHOI CTPYKTYPU Ta AiANbHOCTI Ha AEMOKPaTUYHMX 3aca-
nax (OPH, MopTtyranis, Yexis, Icnania). Hanpuknag, y ®PH no napriii BcTa-
HOB/IOIOTb A0AATKOBI BMMOMM LWOAO MPO30POCTi iXHBOTO diHAHCYBaHHS,
BMTPAYaHHA KOLWWTIB Ta MOAAHHA creuianbHOI GiHAHCOBOI 3BITHOCTI. TaK,
OcHOBHMI 3akoH ®PH nepeabavae, WO BHYTPIWIHA OpraHisaLia nonitny-
HWX NapTii NOBMHHA BIANOBIAAT AEMOKPATUYHUM NPUHLMNAM, BOAHOYAC
BOHM NOBWHHI NyHAIYHO 3BiTyBaTX NPO CBOI aKTUBM, @ TAKOXK AKepena Haa-
XO[XEHHA KOLUTIB Ta IXHE BUKOPUCTAHHA .

KodeKc HanesHoi MpakTUKM WOoA0 MOMTUYHMX NapTih OCHOBHUMM
NPUHUMNAMK AiANbHOCTI MONITUYHIMX NapPTi Ha piBHI Paan EBponu BU3Ha-
Ya€e: BEPXOBEHCTBO MpaBa (MoBara npas JOANHW 1 JOTPMMaHHSA KOHCTU-
Tyuii), AemokpaTia (3abesneyeHHsa AeMOKPATUYHUX BHYTPILIHbONAPTIMHNUX
npoueayp i Gopm AiANbHOCTI NapTii 3arafom), HegONYLUEHHS AUCKPUMI-
HaUji (AMCKPUMIHaLLiA € HEMPUMYCTUMOIO AK YNEHIB NOAITUYHOT NapTii, Tak
i Tl isNbHOCTI 3arafioM), NPO30pPICTb Ta BiAKPUTICTL (MapTia NoBMHHA Ha-
[AaBaTN BIAKPUTUIA AOCTYN He Ti/ibKK A0 Ti NPpOrpaMoBmx UM iAeonorivyHmx
NOKYMEHTIB, ane 1 10 npoueayp yxBaneHHs pilleHb, diHaHCOBOro 0b6ikKy,
3abe3neyysaTi NPo30py 3BITHICTL TowWo) ™.

3a3Ha4yeHi NPUMHUMNKM CTOCYHOTbCA Bifblie MO3ULitoBaHHA MOAITUYHOI
napTii Ta il BHYTPIWHbOT opraHizauii. 1o Toro * HaliOHa/ibHe 3aKOHOAaB-
CTBO Ma€ 3abe3neynT HaABHICTb OPUANYHUX IHCTPYMEHTIB A5 CTBOPEH-
HA W iCHYBaHHA BiANOBiAHOrO cepenosuila. Lle ctocyeTbcs Hacamnepes,
bopm y4yacTi NOAITUYHUX MaAPTIA Y BMOOPUMX, MAPNAMEHTCbKMX M iHLWIMX
npoueaypax. Tak, HalioHanAbHEe 3aKOHOAABCTBO MOBWMHHE CTBOPIOBATM
YMOBW He TiZIbKU A5 KOHKYPEeHLiT NoNiTMYHKMX NapTin Mix coboto, ane i
015 KOHKYPEHLiT BcepeanHi cammnx NofiTUYHMX NapTii. TyT BaXK/JIMBO Haro-
JIOCUTM Ha BaXK/IMBOCTI 3abe3nevyeHHa AeMOKPAaTUYHOCTI BHYTPIWHIX nap-
TiMHMX Npoueayp.

CratTa 21.1 OcHOBHOrO 3aKoHY PPH.

Code of Good Practice in the field of Political Parties adopted by the Venice Commission at its 77th Plenary
Session (Venice, 12—13 December 2008) and Explanatory Report adopted by the Venice Commission at
its 78th Plenary Session (Venice, 13—14 March 2009) (CDL-AD(2009)021-e). URL: https://www.venice.-
coe.int/webforms/documents/?pdf=CDL-AD(2009)021-e# (Last accessed: 20.04.2021).
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BHympiwHbonapmiliHa 0eMoKpamia — Ue CKNagHe W KOMMIEeKCHe
ABULLE, ePeKTUBHICTb 3abe3neyeHHA AKOro € A0CUTb NPOBAEMATUYHUM He
TiNbKW ANA NONITUYHMX NAPTIA y KpaiHax, Lo PO3BMBAOTLCA, @ 11 Y KpaiHax
3 [aBHIMW AeMOKPaTUYHMMUM Tpaamuiamun. HauioHanbHe 3aKOHOLABCTBO
noBMHHe 3abe3nevyyBaTh CNpPaBeaMBICTb, BIAKPUTICTb i MPO30PICTb YCiX
npoueayp, Ae BUABAAETbCA aKTMBHICTb MONITUYHMX NapTiK. Tak, Ha eTani
BMCYBaHHA KaHAMAATIB 1 yyacTi y BMHBopax NoniTMYHi napTii TpaamLuiiHo
KOPUCTYOTbCA NOBHOK CBOOOAO0I0 PO3CYyAy LOAO HOMIHALT TUX UM IHWMKX
KaHanAaaTiB. OAHOYACHO IHCTPYMEHTM KOPUTYBaHHA BMOOPUYMX CMIUCKIB UM
IHWWA BNAMB Ha BUCYHYTUX KaHAMAATIB NApPTiMHUM KEePIBHMUTBOM 33 NeB-
HUX YMOB MOXe MOpyLyBaTW He TiJIbKM NpaBa BiANOBIAHWX KaHAMAATIB,
ane  AeMOKpaTMYHi 3acaam GyHKLitOBaHHA cycninbcTBa. Hanpuknag, no-
3unuia KoHctuTyuinHoro Cyay Ykpainum 8 PiweHHi Ne 3-p/2017 Big 21 rpya-
HAa 2017 poKy (cnpaBa NpPo BMKAKOYEHHSA KaHAMAATIB Y HAPOAHI AenyTaTy
YKkpaiHu 3 BMOOPYOro Crmncky NoniTMYHOI napTii). Y wilt cnpaBsi cya 3a3Ha-
YMB, LLLO MOMKIMBICTb BUKNOYEHHA KaHAMAATIB Y HAPOAHI AenyTaTh YKpaiHu
3 BMOOPYOTo CrMCKy Big NapTii nicns ronocyBaHHA i BCTAHOBNEHHA pe3y/b-
TaTiB BMOOPIB HapoAHWX AenyTaTiB YKpaiHW cynepeymTb CyTHOCTI AeMo-
KpaTUYHWX BMOOPIB Ta KOHCTUTYLIMHOMY NpaBy rpomazaH YKpaiHu BinbHO
0bupath 1 ByTM 06paHMMM A0 OpraHiB AeprKaBHOI BAaAM Ta OPraHis mic-
LIeBOro CaMoBpPAAYBaHHA".

[HWWN acneKT BMABMEHHA MaApTIMHOMO TUCKY — Le 3aCTOCYyBaHHA im-
nepaTtMBHOrO MaHAaTa A0 NPeACTaBHMKIB MapTii B MapaameHTi Yn iHWKNX
NPeACTaBHULBKMX OpraHax. BUKOpUCTaHHA NapTiMHO-iMNepaTMBHOIO MaH-
naTa nepeabayae 3mory BnAMBaTM NOMITUYHOI NapTii UM ii KEPiBHUX OpraHis
BM/AIMBATW Ha CTPOK MOBHOBaXKeHb AenyTaTiB. Came nosbaBnaeHHA npes-
CTaBHMLLbKOIO MaHAaTa AK KpamHii 3axi4, MOXKyTb 3aCTOCOBYBATU HE Ti/IbKK
nia Yac Buxoay 3 dpakuii, ane 1 nig yac BUKAOYEHHA YN HEHANEHKHOTO rO/10-
CyBaHHS, WO nepeabavae Baromillini Bname dpakLii Ha NpeacTaBHULBKURA
MaHAaT. |aeTbcAa Npo Tak 3BaHWM iMNepaTMBHUI MaHAAT, HAaABHICTb AKOIO
3anepeyytoTb y BiNbLWOCTI NapnameHTiB CBIiTY. 30Kpema, KOHCTUTYLi PPH,
ABcTpii, ®paHu,i, MonbLi, PymyHii, ITanii, Icnanii, ®iHnaHaji, Janii, Weeuii,
YropumHn, bonrapii, benbrii Tolo Npsamo 3abopoHAITb AenyTaTy OTPUMY-
BaTW OMPEKTUBM 41 0O0B’A3KOBI peKoMeHAaLIT WoA0 34iMCHeHHSA oro no-
BHOBaXKeHb. A cTatTa 23 lMpaBua npoueaypn dpaHLy3bkoi HaujoHanbHOT
Acambnei 3ab0poHAE YTBOPEHHA Byab-AKMX TPy, WO MOXYTb HaKkNa4aTu
30060B’A3aHHA Ha Map/iameHTapiB (MpuBaTHI, perioHanbHi YM npodecilHi

PiweHHs KoHcTutyyitHoro Cyay Ykpainu Ne 3-p/2017 Big 21 rpyaHs 2017 poky (cnpaBa npo BUKAOYEHHS
KaHAMAATIB Y HAPOAHI AenyTaTy YKpaiHu 3 BU6OPYOro CnmcKy NOAITUYHOI NapTii).
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iHTepecu). TaK, y AeMOKPATUYHMX NapaamMeHTax He TilbKK He nepeabaye-
HO No36aBNeHHA NPeACcTaBHULLKOrO MaHAaTa nig Yac BTpaTv GpakLuiiHoro
YNEeHCTBA, ase M 3a6OPOHEHO IHLLINI HENETITUMHUIA TUCK Ha aenyTaTa. Le i
€ CyTb TEOPIi Bi/IbHOrO NpeACTaBHULBKOIrO MaHaaTa.

Csoboay AifanbHOCTI NONITUYHMX NapTii 0BMeXyoTb BiagnosiaHO A0 06-
CTaBWH CTAHOB/IEHHA W PO3BUTKY MaPTIMHOI CUCTEMM Ta AEMOKPATUUYHMX
IHCTUTYTIB 3arajloM B KOHKPETHil KpaiHi. Taki obmexkeHHA NoBUHHI ByTH
nepenbayeHi Ha KOHCTUTYLIMHOMY PiBHI Ta BiANOBIAHO 3axMLUeHi Bia Ya-
CTMX Ta CBABI/IbHMX 3MiH.

3ara/loM MOKHa BUOKPEMMUTU KiflbKa BMAIB (piBHIB) KOHCTUTYLiAHMX 06-
MEMKEeHb oA AiANbHOCTI MONITUYHUX NaPTIl:

0OMEKEHHA METU YTBOPEHHSA 1 BM/IB CTAaTYTHOI AiANbHOCTI NONITUY-
HUX NapTin. Taki 0OMeXeHHs MOXKyTb OyTK cHOPMYbOBAHI AOCUTL
3arasibHo, AK, Hanpukaag, y cTaTTi 4 KoHCcTUTyLii PpaHLii 3a3Ha4YeHo,
LLO NOAITUYHI NapTil MOBMHHI NOBaXKaTW «NMPUHLMMN HALLIOHANbHOTO
cyBepeHiTeTy Ta geMokpaTii»'. OgHMM 3 NPUKNALIB AOCUTb AOKNA-
HOTO 1 »KOPCTKOro GOPMY/IIOBAHHA TaKMX ODMENKEeHb MoXKe byTu
KoHcTutyuia TypeuunHu, y cTaTTi 68 sikoi nepeabadeHo, o cTaTyTu,
nporpamu i AianbHICTb NOAITUYHUX NAPTIM HE NOBMHHI CynepeynTn
He3aNeXHOCTi AepKaBu, ii HenoAinbHIM uinicHoCTi 3 ii TepuTopieto
Ta Halielo, NpaBam NOLAUHU, NPUHLMMNAM PIBHOCTI Ta BEPXOBEHCTBA
npaga, CyBepeHiTeTy HaLii, NPMHLMNAM AEMOKPATUYHOI Ta CBITCbKOI
pecnybnikn. OKpPemMo 3a3Ha4YeHO NPO HeMnpUNyCTUMICTb CNPAMOBA-
HOCTI Ha CMPUAHHA YX BCTAHOBEHHA KAaCOBOI YM rpynoBoi AMKTa-
TYPU, YN OMKTATYpU ByAb-AKOro BMAY, @ TAKOXK MONITUYHI NapTii He
NOBUHHI NiABYPIOBATU rPOMaAAH [0 BUMHEHHSA 3104MHIB™". Taki 06-
MEXEeHHA NMOBMHHI BPAaxXOBYyBaTK AK Ha eTani yTBOPEHHA NONITUYHOI
napTii, nig Yac il 4iANbHOCTI Ta, O4EBUAHO, BOHW MOXYTb CTaTW Nia-
CTaBOO AN5 MPUMNUHEHHA AifAbHOCTI (pO3nycKy, NiKBiAau,ii) noniTny-
HOI napTii;

OOMEKEHHA YNEHCTBA B MOANITUYHUX NapTiax. Y AeMOKpaTUYHOMY
CYCNiNbCTBI PYHAAMEHTAIbLHUM € NPABO BifIbHOTO NPUNHATTSA PillieH-
Hs 0CcODO00 WOAO YYacTi B AiANbHOCTI MOAITUYHUX NaPTiM Ta iHLIMX
NONITUYHMX OpraHizauin. MNpoTe CTOCOBHO MEBHMX KaTeropin ocib
MOXYTb BM3HAYaTU A0A3TKOBI OOMENKEHHA OO0 iIXHbOroO YN1EeHCTBA

CratTta 4 KoHctutyuii ®paHuii. URL: http://www2.assemblee-nationale.fr/langues/welcome-to-the-

english-website-of-the-french-national-assembly#Titlel (aaTta 3BepHeHHA: 24.04.2021.).

Cratta 68 KoHctutyuii TypeyunHu. URL: https://www.judiciaryofturkey.gov.tr/Current-version-of--

Constitution-of-the-Republic-of-Turkey--including-latest--amendments (aata 3s8epHeHHa: 24.04.2021.).
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B MOMITUYHMX NapTiax. Taki obmexKeHHA 3yMoB/IeHi BMMOro noni-
TUYHOI HENTPaNbHOCTI LWOAO AIAABHOCTI Ha NEBHMX NOCaLax YW B
nesHUXx chepax AiAnbHOCTI. MaeTbea, Hanpuknag, Npo BiiCbKOBOC-
NyK60BLIB, CyAaiB, MPOKYPOPIB, NPALiBHUKIB OpraHiB noiuji 4m iH-
WKX BiANOBIAHMX chep. B oKpemmx BUNaAKaxX MOXKYTb 3a60pPOHATH
06ilMaTu KepiBHi Nnocaam B napTiax abo napTiMHUX opraHax. Tak, Bia-
nosiaHo Ao ctatTi 95 KoHcTuTyuii bonrapii npesnaeHTy 1 Bilenpesun-
[eHTy 3a60poHeHO 06iMMaTK KepiBHI Nocaam B NONITUYHUX NAPTIAX;

e OOMEeXKeHHA NeBHOI AiANbHOCTI NOAITUUYHMX NapTi. Tak, NOAITUYHI
npasa MOXyTb BYTN 0BMeXKeHi B yMOBax BOEHHOIO CTaHy Yu B pasi
iHWWX HaA3BUYaMHMX 0OCTaBMUH. CNig 3a3HauMTH, WO TaKi obMexReH-
HA MOBWHHI CTOCYBATUCA He AiANbHOCTI NapTii 3aranom, 3ab60poH#M
il Nporpamu, ifgern 4mn cTaTyTHOI AisNbHOCTI, a NepeabadyaTtn iIXHE 3a-
CTOCYBAHHA AMLLIE NPOTATOM 0BMENKEHOro Yacy 1 Woao 06’eKTUBHO
0b6YMOBNEHOrO Nepeniky akTMBHOCTEN, NPOBEAEHHA AKUX YHEMOXK-
JINB/IOKOTb YMOBM BOEHHOIO CTaHYy.

OKpiM 3a3Ha4yeHunx, Ha piBHI KOHCTUTYLIT ab0 3aKOHIB MOXYTb BU3Ha-
YaTK M NeBHI NpoueaypHi obMeXKeHHs Woao GyHKLItOBAHHA NONITUYHUX
napTii. Hanpuknaa, woAo BUKOHAHHA A0AATKOBUX Mpoueayp peecTpauii
napTii Ta/abo ii MicueBMx opraHisaLii, 34iNCHEHHA NeBHMUX BUAIB AiANbHO-
CTi (BMAQHHSA ra3eT, BUrOTOB/AEHHSA ariTaliiHMX maTepianis Towo), diHaHco-
BOT MPO30POCTi 1 3BITHOCTI TOLLO. [IOCKUTb YacTO TaKi OBMEKEHHS MOXKYTb
CYTTEBO BM/IMBATM Ha AIANbHICTb NAPTIl 3aranom. TOMy BaXK/IMBO TaKOX
PO3MeXyBaTW BMMOTM A0 AiANbHOCTI NapTili Ta aAMIHICTPaTMBHI NepeLKo-
AW B IXHIN napTii, aKki B HEAEMOKPATUUYHUX KpaiHax MOXyTb ByTW aoaat-
KoBMM Hap’epom AianbHOCTI NapTii 3aranom abo K ii yyacTi, Hanpuknaa, y
BMbOpax. Y ubomy acnekti KOHCTUTYLINHWI cya JIUTBM B OAHOMY 3 pillleHb
HarosI0CMB Ha HeNpPWMNYCTMMOCTI BCTAHOBAEHHA AOAATKOBUX OPUANYHUX
obMerKeHb, fKi 6 NnepeLkoaKanM y4acTi NONITUYHMX NapTii Ta KAaHAMAATIB,
BUCYHYTUX HUMM, Y BUBOpax .

Takni Niaxia cnig ypaxosyBaTh M LLOAO AiANbHOCTI NMOAITUYHUX NapPTIl
3arasnom i 6esnocepeIHbOr0 3aCTOCYBAHHSA Ti/IbKM KOHCTUTYLIMHNX 0bme-
*eHb. [pMKNaaoM TaKoro acneKkTy MmoxKe ByTu BxKe 3rafaHa cnpasa Pepe-
PasbHOrO KOHCTUTYLiMHOrO cyay HiMeYdnmHM uoao 3acTocyBaHHA KOHLEenN-
Lii «napTiHoro npusineo»™™. Y uiit cnpasi cy/a 3a3HaumB, WO KPUMIHaAbHY
BiANOBIZAAIbHICTb 3@ Y4aCTb B aKTMBHOCTAX MOMITMYHOI NapTii, AIANbHICTb
AKOI BM3HAHO HEKOHCTUTYLMHOIO, MOXHa 3aCTOCOBYBATWU TiZIbKM B pasi,

.

The Constitutional Court of The Republic of Lithuania Ruling of 1 October 2008.
BVerfG, Judgment of the Second Senate of 21 March 1961 — 2 BvR 27/60 (BVerfGE 12, 296).
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AKLO TaKi aKTMBHOCTI BiAbyBaTUCS Nicna yxBaseHHA PilleHHA NPo BU3HAH-
HA OiANbHOCTI NApTii HEKOHCTUTYUiMHO. [ii, AKi 34iMcHIOBaAMCA A0 yXBa-
NIeHHSA BiAMNOBIAHOrO PilLEHHA HE MOXYTb BYTM KPMMIHANbHO KapaHUMM,
OCKIiNbKM Ha TOW MOMeHT Byan cnocobom peanisauii npasa Ha csoboay
0b’eAHAHHA 1 IHWWX NOMITUYHMUX NPAB.

HalBarkNMBIWOIO rapaHTieto AiANbHOCTI NOAITUYHUX NapPTiA € 3aCTOCy-
BaHHA Cneuja/ibHOI Npoueaypu NPUNNHEHHA IXHBbOI AiANBHOCTI. Taka nNpo-
ueaypa, O4eBMAHO, MOBMHHA BIAPI3HATUCA Bi4 MPUNUMHEHHA AiANbHOCTI
3BMYAMHMX OPUANYHMX OCIB, | SKY NOBMHHI CynpoBOAXKYBaTU BiANOBIAHI
YCKNaAHeHi MexaHi3aMu. 3a3BM4ai y KOHCTUTYLIAX BU3HAYatoTb, LLO NPUMKW-
HeHHA (po3nyck, NikBiaaLia, 3ab6opoHa) NoAITUYHOT NapTii MOXAMBE NuLle
3a piweHHAM cyay. Lle moxke ByTn AK cya 3aranbHOI KOPUCAMKLGT, TaK 1 op-
FaH KOHCTUTYLIMHOIO KOHTpOt0. [Tepeaaya LbOro NOBHOBAXEHHA CYA0BIN
BNaAj Bif, BMKOHABYOI Ta BMCOKWI PiBEHb YXBAaJIEHHA CyA0BOr0O PilleHHA
WoA0 A0NI NONITUYHOI NapTii € 3aN0pyKOt 00’EKTUBHOCTI Ta HeynepeaKe-
HOCTIi YXBa/JIEHOrO pPilleHHA.

4.4.3. TeHpeHLUii pO3BUTKY NOAITUYHUX NAPTIA Ta KOHCTUTYLLIMHUX
3acag, peryntoBaHHA iXHbOT aKTUBHOCTi

LianbHIiCTb NOAITUYHUX MAPTIA Yy Cy4aCHOMY CYCMiIbCTBIi 3yMOB/EHa
HWU3KO YNHHMKIB, YMOB 1 06CTaBMH AK HaLLiOHANAbHOrO, TaK i MobanbHOro
(yHiBEpPCANLHOIO) 3MICTY, AIKi HE TiNIbKM 3MiHI0IOTL GOPMU Ta 3acaam Aisb-
HOCTI NapTil, ane i CyTTEBO BMIMBAIOTL HA €BO/IIOLLiIO IXHBOT MPUPOAN, 3Ha-
YeHHA Ta NpM3HaYeHHA. [lo TakMX TEHAEHLIM MOXHa 3apaxyBaTu:

e rnobanizauia 6esnocepeaHbO BMAMBAE HE TiNIbKM Ha IHCTPYMEHTU
NoNTUYHOI 6OPOTLOU, ane 1 Ha CTPYKTYPYBAHHA NONITUYHMX NAPTIN,
iXHi BiAHOCKHM, cnocobu B3aemogii Ta cnisnpadi. Tak, dyHKLUjloBaH-
HA CUCTEMM «CIMeN» MOAITUYHMX NapTil y KpaiHax EBpPONencbKoro
Coto3y NopyLlye NUTaHHA YHiBepcanisaLji He TiIbKK IXHIX LLiIHHOCTeN,
NONMITUYHMX Nporpam, igen Ta Gopm akTUBHOCTI, ane 1 BUKOPUCTaH-
HA CNIAbHUX OPUANYHUX IHCTPYMEHTIB PeryitoBaHHA AiAbHOCTI;

* B YMOBaX LIBWAKOrO Ta, Ha *Kajlb, B OKPEMMX BMMAZKaX 4acTO Ma-
HINyN1ATMBHOIO GOPMYBaHHA TPOMAACHKOI AYMKWU, NOAITUYHI napTii
3MiHIOIOTb MiAX0AM A0 OpraHidaujii cBoei pobotu 3 BUbopLAMK, A0
dopmanisauii YneHcTBa B NONITUYHMX NapTisx, GOPMyBaHHA Ta PO3-
BMTKY NapTiMHWUX CTPYKTYP, CYTTEBO KOPUIytoTb GOPMM 3anyyYeHHA
HOBUX MPUXUABbHMKIB TOWO. Lli BUKAMKM NOTPebytoTb HOBUX i He-
CTaHAAPTHMX KPOKIB A414 Nonyasapm3aLii B1acHOI igeonorii Ta 4ocar-
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HEeHHS NONITUYHMX Uinel. HaassnuaiHOro nowmpeHHs HabysatoTb
NONYAICTUYHI iAeT Ta MaHINyNATUBHI TexHoNOTIT. BignosigHOro Kopu-
ryBaHHA €BOJMIOUIMHO NOTPebyBaTUMyTb M MEXKi KOHCTUTYLIMHOMO
peryitoBaHHA AifNbHOCTI NONITUYHMX NAPTIN;

PO3BMTOK CyYaCHMX iHGOPMALLIMHWUX TEXHONOTIM, TaK 3BaHa AWMIMKM-
Tani3auia TOPKAETbCA HUHI 1 AiANBHOCTI NOAITUYHUX NAPTiIK. AdKe
NoNiTMYHA peknama, NolMpeHHs iHbopmalli, NpoBeAeHHs ariTa-
LiHUX 3aX0AiB HWHI HabyBaloTb BCe HOBMX puUc. MOXKAMBICTL BU-
KOPWUCTOBYBATK COLLiaNbHI MepexKi Ta, Hanpuknag, By3bKOLiAbOBY
OHNANH-peKNamy AatoTb 3MOTY He TiZIbKM MNOAITUYHMM NapTiam dop-
MYyBaTW MOMITUYHUIA «NOPAAOK AEHHWI» CYCMiNbHOMO XUTTA. Tomy
[yKe BaXK/IMBO BPAxXOBYOUM L BUKAUKM 1 BUKOPUCTOBYBATK edek-
TUBHI, 30KpeMa toPUAMYHI 3anobiXKHMKM Bif, 3/10BKMBAHHA TaKMMU
TEXHONIOTIAMM, MAHINYNOBAHHA CYCNiNIbHOK CBIZOMICTIO TOLLO;

3 METOK BHYTPIWHbLOIO CTPYKTYPYBAaHHA MNOAITMYHI MapTii Aedani
YacTile BAAIOTLCA A0 OOMENKEHHA BHYTPINAPTIMHMX AeMOKpaTWy-
HWUX Npoueayp. 3 oaHOro BOKy, NapTiiHe KePiBHULTBO HaMaraeTbCA
3abe3neunTn B ymoBax rnobanisauii napTifHy €AHICTb, 3 iHWOro —
BiACYTHICTb BHYTPINApTIMHOI cBOBOAM M KOHKYPEHLi CnpuUYmHIOE
BMHUKHEHHA W MNOLWMPEHHA Pi3HUX GOpM OOMEXeHHs BIiNbHOMO
npeacTaBHMLBKOrO maHZaTta Ta cBoboayn ob’eaHaHHA 3aranom. Le
MOMe CyTTEBO NiAipBaTV dyHAAMEHTaNbHI 3acaam AeMOKPATIl HaBiTb
Y Aep’KaBax 3 PO3BUMHEHUMWN AEMOKPATUHHUMM TPAAMLLIAMM;
PO3BMTOK TEXHOJOTIM Ta CNpOLLEeHHA GiHAaHCOBMX Mpoueayp 3yMo-
BW/IM, CBOEID YEProto, CYTTEBE CNPOLLEHHA Npoleayp GiHaHCyBaHHSA
CMiNIbHMX MPOEKTIB, iHILATVMB Ta HAMPI3HOMAHITHILIMX aKTUBHOCTEN,
[e iHiLjaTopaMn, y4aCHMKaMM Y BUKOHABLIAMM MOXKYTb BYTW noni-
TWUYHI NapTii. 3 ornAaay Ha 3aKOHOAABYI (@ B OKpeMMX KpaiHax i KOoH-
CTUTYLINHI) 0BMeKeHHA biHaHCYBaHHSA NONITUYHMX NAPTIK, BeAEHHS
iXHbOT diHaHCOBOI 3BITHOCTI 11 3abe3nedyeHHs MPO30POCTi BUTPAT,
CNia, NepernaHyTn He TiNbKM BiANOBIAHI Npoueaypu, a M NPUHLMAN
BM3HAYeHHA, 0O/iKy Ta OOMEXKEHHA AyKepesn AOXOAIB MOAITUYHMX
napTii Ta iXHE A0NyYeHHs A0 diHaHCyBaHHA (cniBdiHaHCYBaHHSA) iH-
LUIMX MPOEKTIB.
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Pozaia 5.
KOHCTHTYLiA B myOaiuHa Baaaa

5.1. Myoaivyna Baaga B CTPYKTYpi
KOHCTHTYUWiHHOIO nmpasa

5.1.1. MonitTnyHa Bnaga, nybniyHa BNaga, geprKkaBHa BAaga:
3ara/ibHOTEOPETUUHUINA AUCKYPC

B ofiHOMy 3 HalaBTOPMUTETHIWMX CNOBHMKIB Yy ranysi NpaBa KaTeropito
«MNoNITMYHA BNada» BM3HAYEHO TaK: «Taka BfaZa HafeXuTb 0cobi um iH-
CTUTYLT, WO BUKOHYE Byab-aKki GYHKLUIT Aepskasu»”. Takuii nigxia 4o ycsi-
[OM/IEHHA BCI€l BlaAM B AepKaBi AK NONITUYHOI BNAaCTUBMIA 3axiaHin, 3ae-
6iNblWOro NiBHIYHOAMEPMKAHCBKIM NONITUKO-NPaBoBiA AymUui. ba Binblue,
Y OOCNIAKEHHAX MaliXKe He NPOBOAATL PO3MOAINY MiX KaTeropiamm «Bna-
[a» Ta «NofiTMYHa Bnaga», obuasi KaTeropii BUKOPUCTOBYHOTb AK CUHOHI-
MiyHi™". CBOEPIAHY CNAAKOBICTb Y LbOMY MUTaHHI MOMKHA BIACTEKUTU Ha
nigcTasi aHanisy ogHiel i3 HalMBaromiwmx Nam’ATOK CBITOBOrO KOHCTUTYLLiO-
Hanismy — «®enepanicti»: y 33-my ece AnekcaHap f@aminbToH, 06rpyHTO-
BYtOUM NOTPeby HafaHHA BULOT CUAM 3aKOHAM, AKI yXBantoBaTUMYTb Op-
raHn mambyTHbol deaepalli, yKasye Ha Te, WO ManbyTHIM ypaa NOBMHEH
6yTU HaZiNEeHWI peasbHO «MOMITUYHOIO BNaAO0K0 Y/ BEPXOBEHCTBOM» .

HaTomicTb y nocTpaaaHCbKOMY AeprKaBO3HABCTBI 1 NoAITONOTIT We 3 pa-
OAHCbKMX YaciB 36epircsa niaxia 40 BUOKpeMIeHHA NONITUYHOI BAaaun Bif,
AepraBHoi. « OCTaHHA, Y3ATa 3ara/loM Mno3a ii KOHKPETHUX BMABIB Y Pi3HUX
riNKax BNaan, 30Kpema B CyA0Bil, 3aBXKAM MAE NONITUUYHWI XapaKTep, Toai
AK MOMITUYHA BNafa He 3aBkau € JepxasHoio»™ . MepeBaxkana nif vac
aHani3y BlA4M B CYCMiNbCTBI KONEKTMBICTCbKA KOHUENLIA BAaAM, 3rigHo
3 AKOlO BflaZa iCHyBana AulIe B CRiNbHOTI Atoaern, ob’eaHaHnX cninbHU-
MM ClipaBamu 11 cninbHoto Boaet™ . Y «cnagwmHy» Aictanaca we ogHa
OOKTPMHa/bHA pMCa PaaAHCbKOrO CyCnifIbCTBO3HABCTBA — CKPI3b LIYKaTH
PEBOMOLINHMIA enemeHT | AeMOHCTPYBATW KNACOBWUN XapaKTep AeprKa-
BM: «[epKaBHa Bfafa — OPraHisoBaHe NMOAITUYHE MaHyBaHHA Kaacy, WO

Black Law Dictionary (Tenth edition). St. Paul: Thomson Reuters, 2014. P. 1346.

JNlepses B. I. BnacTb: KoHUEeNTyanbHbI aHanus. M.: POCCIM3H, 2001. C. 327.

depnepanuct. Monutnueckue acce A. lamunsTtoHa, K. MagncoHa u [Ixk. [Ixesn / nep. c aHr. H. fikoenesa
v ap. M.: U3patenbckas rpynna «Mporpecc» — «J/lutepa», 1994. C. 216.

CpaBHUTENbHOE KOHCTUTYLMOHHOE nNpaso. M.: MaHyckpunt, 1996. C. 419.

YupkuH B. E. KoHTponbHasa Bnactb. M.: FOpuctb, 2008. C. 15—17.
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30iMCHIOE  OepKaBHE KepiBHWUTBO CycnibCcTBOM» . Takox 6esanens-
LiMHO CTBEPAKYBanM, WO «y MepBiCHOMY POAOBOMY CYCMiNbCTBI BAaay
3AiMCHIOBANM BCi YneHn poay (naemeHi), aki 0bmpanm ctapinwnHy». «3 no-
ABOIO K/1aCiB i AeprKaBM KPOBHI, POA0BI 3B’A3KM OYN0 3pYMHOBAHO, 3aMiCTb
MOPaNbHOrO aBTOPUTETY CTAPIMLLIMHM POAY BWMHMK aBTOPUTET MybAivHOI
Bflafu, AKa BiAAIAMNACA Bif CyCNiNbCTBA M CTana Hag HUM» .

MoniTonoria BMBYa€e Bnady 3aranom: «[1oniTMYHA HayKa AK eMnipuyHa
avcumMniiHa BMBYaE GopmyBaHHA M PO3MNOAIN BNaAM, @ TAKOXK BAaLy B3ara-
Ni B ycix dopmax ii icHyBaHHs» (I. Jlacceen Ta E. Kennen)™ .

3arasom Aep:KaBHY BAady BUPI3HAE HM3Ka cneumdiyHux puc, cepeq,
AKMX 0CcOBMBE MiCLLE HaNEeXUTb NeriTUMHOCTI 1 cysepeHHocTi™ . Mepua,
AK CTBepAKytoTb Yy dinocodii, «byayum BHYTPIilIHbO NMPUTAMAHHOK MONi-
TMYHIN CNiNbHOTI, BNaJa He NoTpebye BUNpaBAaHHA; EANHE, WO i1 Tpeba,
TO Ue neritumauia»”™". Hacunna ax 3acib 3abesnedeHHa BaagmM, MOXKHa
BMNPaBAATX, OAHAK HE MOXHA NeriTMmyBaTh, TOMYy Came MPaBo € YM He
€4MHO0 GOPMOIO NeriTMmalii Bragu. | came KOHCTUTYLiMHE NPaBo B LbOMY
ACNEKTi PO3rNALAOTbL AK TaKe, WO CTBOPIOE MIArPYHTA NeriTumad,ii Ta winic-
HOCTi YWHHOrO NpPaBoBoro nopaary” "

CyBepeHHICTb € TaKOX BaX/IMBOK XapPaKTEPUCTUKOKO AeprKaBHOI BAa-
aun. 3 uboro npusoay leopr EnfiHeK CNyWHO 3ayBaXKMB, LLO «HEe3aNeXHICTb
[eprKaBHOI BNaan Bif, Oyab-AKOro iHLLIOMO AEP*KABHOMO aBTOPUTETY 3aBKAM
BMBY0BYBaM AK NPABOBY, @ HE GaKTUUHY He3aNeKHICTb» . KOHCTUTY-
LiA 3aBXAM Mana Bax/MBe 3Ha4yeHHA B 3abe3nedyeHHi Takoi BHYTPILLHbOI
HEe3a/eKHOCTi M aBTOPMTETHOCTI. He MOXKemMo 3anMWnTM no3a yBarow i
TOM }aKT, WO Ha KOHCTUTYUIMHOMY PiBHI B OKpeMmnx JepKaBax came Cy-
BEpeHiTeT, a He AepkaBHa (nybnivHa) BnaJa HanexunTb HapoAoBi (Hauji):
«HaujioHanbHWMN cyBEPEHITET HANEKMTb HAPOA0BI, AKMI 3iCHIOE MOro Ye-
pes cBOiX NpeAcTaBHUMKIB i pedepeHaym» (cTatra 3 KoHcTuTyLii OpaHuji).
Xo4ya € BMMAAKM, LLO 1 CyBEPEHITEeT, i Aep!KaBHa BAaAa O4HOYACHO Hane-

HOpuanyHmin cnosHuk. K.: fonosHa peagakuisa YPE, 1974. C. 117.

Bonbluas coBecTkan aHuuknoneams. URL: http://bse.sci-lib.com/article005623.html (gaTa 3BepHeHHS:
20.04.2021).

" JNlepses B.T. Bnactb: KOHUeNTyanbHbIi aHanuns. M.: POCCM3H, 2001. C. 324—325.

" OKpiM LbOro, BKasytoTb Ha LjiecnpAMOBaHy OPraHi3o0BaHiCTb, TEPUTOPIaNbHICTb, HALIHCTUTYLIAHICTD,
ny6niyHicTb, ycesaranbHicTb Ta yHiBEPCaNbHICTL AeprKaBHoi Baaau (fomepos W. H. Tocyaapctso u
rocyfapCTBEHHan BAACTb: NPeAnocblIKM, 0COBeHHOCTM M CTPYKTypa. M.: U3gaTenbcteo FOKIA, 2002.
C. 499—583).

CoBpemeHHas 3anagHan Guaocodumsa: sHUMKNONEAUYECKIMA cnoBapb. M.: KynbTypHas pesontouma, 2009.
C.128—129.

Beatty D. Constitutional law in theory and practice. Toronto: University of Toronto Press, 2014. P. 5.
Ennunek I. Obuiee yuyeHue o rocygapctee. CaHKT-MeTepbypr: tOpuanyeckuii ueHTp «Mpeccy», 2004.
C. 458.
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*KaTb HAPOAOBI, AK LE, MPMMIPOM, MOXKEMO Nobauntn B KoHcTuTyLji Icna-
Hii: «HaLioHaNbHMIA CyBEPEHITET HANEXMUTb ICMAHCbKOMY HAapPOA0BI, AKWI €
[XKEePeNoM yCix AepraBHUX Baay (4actuHa 2 ctatra 1 KoHcTuTyuii Icnanii).
CyBEpEeHHICTb Aa€ 3MOTry rOBOPUTU NPO HalbiNbLUy 3HAYYLLICTb AePKaABHOI
(moniTMyHOI) BNaamM B cUCTEMI coLiaIbHUX BAAS,

O3HayeHa AK nNpeameT Lboro niapo3ainy «nybniyHa Bnafa» € Takotw
X MOLIMPEHOIO B A€PXKaBO3HABCTBI 33 BXKMBAHICTIO KaTeropieto, AK i «aep-
YaBHa Bnaga». BUMKOPUCTAHHA Neploi KaTeropii 3ymOBAEHO TpPaAULIErD
BMOKPEM/IEHHS B CUCTEMI MONITUYHOT BNaAM Pi3HMX FifoK, TOBTO ii noain He
TiNbKW 33 FOPM30OHTANIO, @ 1 3a BepTuKaa 0. Came noAin Bnaam 3a Bep-
TUKAANO 3yMOB/OE NOTPeby BMKOPUCTOBYBATH CMeLiaibHUN TEPMIH, LLO
OXONJIOE BCi PiBHI B1IaAM.

MpoTe B Uil cuTyalii He Bce Tak 0AHO3Ha4YHO. Hanpuknaz, KNacuK KOH-
CTUTYLiMHOTO npaBa leopr EnniHek CBOro 4acy 3anepedyBaB HaABHICTb
OKpeMmoi perioHanbHOi Ta MicUeBoi B/laau B 3arasibHii CUCTEMI MONITUYHOI
Bnaan denepadii, CTBEPAKYIOUM, WO KMiXK COHO3HO AepKaBoto Ta il une-
HaMK He PO3MNOAINEHO... Hi CyBepeHITeT, Hi AepKaBHy Bnaay». «Po3nogi-
NleHi 06’eKTU, Ha AKi cNpaMoBaHa AiANbHICTb AeprKaBu, a He cyb’eKTMBHA
LIANBHICTD, WO CTOCYETLCA LUMX 06'EKTIB» .

Y AOKTPpUHI paHLLYy3bKOro KOHCTUTYLLIMHOrO NpaBa BMOKPEMJTIOIOTL B3
PiBHI MOMIITUYHOI BNaaW: AepPKaBHi OpraHuM ynpasaiHHA 1 opraHu CamoBpsa-
HUX KoNeKkTunBiB. CamoBpAAHI TepUTopianbHi KONEKTUBM (KOMyHa, AenapTa-
MEHT, perioH) € cyb’ekTamu, AKi NiANOPAAKOBaHI pexunmy nybaivHoro npa-
Ba Ta MaloTb BIaCHI OpraHu ynpasaiHHa™". [0 Toro » Kateropiio «nybaiyHa
Bnaga» (Npaeaa, y MHOXUHI AocniBHO établissements publics) BxuBatoTb y
HaLIOHaIbHOMY 3aKOHOAABCTBI A/1A XapPaKTEPUCTUKM OPraHiB, AKI MOXKYTb
YTBOPHOBATM Pi3HI OpraHM CaMoBPALHMX KONEKTUBIB A4/1A MiXKypALOBOT B3a-
emogii”™". 3aranom 419 XapaKTepuCTMKX napaaMeHTy, npesuaeHTa, ypaay
Ta MOro MicleBMX CTPYKTYP BUKOPUCTOBYOTb KAaTEropito «AepsKaBHi opraHm
BNIaAM» YM «OPraHu JepasHoi Bnagm»”"

Y BITYM3HAHIMA KOHCTUTYLIMHIM Tpagmuii Tak camo CnocTepiraemo
BMOKPEMNEHHA AEKINbKOX PiBHIB BNlaAn. HOpMaTMBHO MiACTaBOK UbOro
€ KOHCTUTYLIMHI NPUNNCK, 30KPEMA MNONOKEHHA YaCTUHM 2 cTaTTi 5 KOHCTK-
TyLiT YKpaiHm Npo Te, Wo Hapos, 34iMCHIOE CBOLO BAady AK be3nocepeaHbo,

.

Ennunek I O6wee yyeHue o rocypapcrse. C. 484—485.

BpebaH M. PpaHLy3ckoe agMMHUCTpaTMBHOE Npaso. M.: Mporpecc, 1988. C. 74, 89.

Rogoff Martin A. French constitutional law: cases and materials. Durham: Carolina Academic Press,
2011. P. 362.

lyHenb M. BBegeHue B ny6M4YHOE NPaBoO: UHCTUTYTbl — OCHOBbI — UCTOYHUKU. M.: UHTpaTaK-P,
1995. C. 65.

e

318



TaK i Yepes opraHu Aep»KaBHOI BAaAM 1 MiCLLEBOro caMoBpAayBaHHA. Po3-
noAinAatoTb Ny6aiYHy BAady Ha ABa PiBHI, LLO, CBOEK Yeproto, yTBOPOOThL
CaMOCTIMHI BUAM, | B AEAKMX IHWMX CTaTTAX KOHCTUTYWii". AHanoriiHo
PO3B’A3YI0Tb Lie NUTaHHA B HaraTbox KpaiHax CxiaHoi EBponu Ta banTii: Tak,
NPUMIpoMm, KOHCTUTYUiMHWIA cya JINTBM y CBOEMY pilleHHi BiAg, 24 rpyaHA
2002 poKy chopmMytoBaB tOPUANYHY NO3MLLIHO, 3riAHO 3 AKOO B KOHCTUTY LT
JInToBCbKOI Pecnybnikm 4iTKo po3pi3HAOTL ABi cucTemM NybaiYHOI BAaau:
[eprkaBHa Bnaaa, abo AepkaBHe ynpaBniHHA (state governance) Ta Bnaaa
MICLLEBOrO CamoBpAayBaHHA".

BoaHo4Yac OAHMM 3 HaMAMCKYCIMHIWMX NUTaHb Y BITYM3HAHOMY KOH-
CTUTYLLIOHANI3Mi INWIAKOTLCA AaBTOHOMHI YTBOPEHHA YHITAapHOT AepXaBK,
30Kkpema ABTOHOMHOI Pecnybniku Kpum, BnacHa cuctema Bnaam, Wo He
36iraeTbCa i3 AEPMKABHOI YW MYHiLMNAALHOMW Blaaamn. Takoi no3uuii no-
4aB LOTPUMYBATMCA 3aKOHOAABeLb (HanpuKAaa, BiLANOBIAHO A0 YacTUHM 5
cTatTi 4 LmBinbHOro Koaekcy, opraHu 8naan APK He CMHOHIMI3YHOTb 3 opra-
Hamu aepyasHoi Bnaamn)’ .

Mo3sunuia KoHctuTyuiHoro Cyay YKpaiHu WoA0 LUbOoro NnMTaHHA HeoAHO-
3Ha4yHa. B ogHoMy i3 HebaraTbOX CBOIX pillieHb, MPUCBAYEHMX 0CODANBOC-
TAM nybnivyHoi Bnaam Ha Teputopii APK, cya, 3 oaHoro 60Ky, 3a3Hadae, Lo
€ TaKkul cyb’eKT nybaivHOT BNaam Ak opraHn Bnaam APK, a 3 iHworo, — wo
«YTBOpPEHHSA B CKNaai YkpaiHn ABTOHOMHOI Pecnybniki Kpyvm Ta HaZineHHsA
il NOBHOBAXeHHAMMK € ghopMoro deyeHmpanizauii depicasHoi enaou (8u-
OineHHa aemopa — H0. b.) B yHiTapHii aepxagi» (PileHHs Bia 3 AtoToro
2009 poxy Ne 4-pn/2009).

5.1.2. KoHctutyuiitHi ocHoBM popmm NpaBniHHA

OOHMM i3 KNHOYOBMX NMUTAHb, WO CTOCYETLCA NpeaMmeTa KOHCTUTYLiNHO-
ro npaea, € Bnaga. Ui nutaHHA CTaHOBAATb Y/ HEHAMOINbLWWI 32 06CcATOM
CEerMeHT KOHCTUTYLINHOT pernameHTauii. MNonpu ue, micia KOHCTUTYLIT He
BUYEPMYETLCA NULLIE PO3MIAA0M ii AK IHCTPYMeHTa peanisauii snaau. Ii ro-

LInToBaHa KOHCTUTYLiiHAa HOPMa € NiACTaBM AOCAIAHVKAM BUOKPEMITIOBATU HE TiIbKW AeprKaBHY Bnagy
" MyHiLMNanbHy Bnagy (AKy 34iMCHIOITL OpraHM MiCLLEBOro CaMoBpAAYBaHHA), ane i nybniuHy Bnagy
yKpaiHcbKoro Hapoay (bataHos O. B. MyHiuunanbHa Bnaga B YKpaiHi: npobaemu Teopii Ta NpakTUKK.
K.: TOB «BuagasHuuTeo “lOpuanuHa gymka”», 2010. C. 60).

Selected official constitutional doctrine (1993—2016). Vilnius: Constitutional Court of the Republic of
Lithuania, 2017. P. 922.

Y 3akoHi YKkpainu «Mpo Pagy miHictpis APK» Big 16 yepsHA 2011 poky, Paay miHicTpis APK BM3HatoTb
AIK BULLMI OpraH y cMcTemi OpraHis BUKOHABYOI Bnagu ABTOHOMHOI Pecnybniku Kpum (gudineHHs as-
mopa — 0. b.).
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NOBHUM OYHKLUiMHMM 3aBAAHHAM € 0OMEXKEHHA BNaAM B iHTepecax rapaH-
TYBaHHA OCHOBOMOJ/IOXHWUX NPaB NOAMHW, YBEAEHHA BNALAW B NPABOBI MEXI.

Peanisytoun Lo micito, y KOHCTUTYLT AEMOKPATUYHOI NPaBOBOI AeprKa-
BM YiTKO O3HA4YeHO 3acaM, Ha AKMX MNOBMHHI peanisosyBath Baady. OKpim
LbOro, 40 «BNALHOIO» NpeAMeTa KOHCTUTYLLT HanexaTb NMUTaHHA NPOo AxKe-
peno AeprKaBHOI BNaau, CTPYKTYPY AEPKABHOI BNaaM, CUCTEMY OPraHiB, AKi
3AiNCHIOTL Baay, GopmmM M MeToau peanisauji BAaam, MeTy M KAOYOBI
HanpsAMM AePXKaBHOT NONITUKN .

3araiom cnif, 3a3HaumTK, WO NepenivyeHi MMTaHHA He 3aBXAW CTaloTb
06’EKTOM Ccame KOHCTUTYLiIMHOIO peryntoBaHHA. ba binblue, ixHA nossa B
TEKCTi KOHCTUTYLM 3yMOBAEeHa NeBHUMM NONITUKO-NPABOBMMM YMHHMKA-
MW, AKI BUHMKANM B YMOBAX MEBHOrO iCTOPUYHOIO KOHTEKCTY. Cnig npu-
ragatv, Wo Hannepuwa cepesd YMHHUX KOHCTUTYUin — KoHcTuTyuis CLUA
NOYMHAETLCA 3i cniB «Mu, Hapog CnonydeHux LLUTaTiB AMepUKH... 3aCHO-
BYEMO L0 KOHCTUTYLO», Y TaKMIM CNOCi6 Y4iTKO 03HAYYHOYN AXKepeso BCiel
nybniyHoi Bnaan.

Pe3ynbTaToM KOHCTUTYLIMHUX MepeTBOpeHb Yy KpaiHax liBaeHHoi EB-
ponu nicns Apyroi ceiToBOI BilMHM BYN10 HEe Ti/IbKK BiAHOBIEHHA AeMOKpa-
TUYHUX IHCTUTYLIRW, @ 1 Npuxia Ao BAaam (34e0iNblworo Ak y4acHUKIB ypa-
[OBMX Koaniuii) nisux cun™. Lie 3HaYHOIO MipOto 3yMOBMIO cneuudivHmnii
3MICT KOHCTUTYLM Yy UMX AepyKasax. Tak, Hanainwnin pesynstat (38%) Ha
BMbopax A0 KoHcTuTyuinHoi Acambnei MopTyranii, sky byno cdopmoBaHo
BiApa3y nicna Pesostouil rBo3ank, oTpumana CoujianicTMyHa naprtida, Wwo
niaTBEpAMANA CBIil yCnix Ha Neplnx NapaaMeHTCbKnx Brnbopax, aki Biaby-
JINCA PiK NOTOMY.

Tomy HiYOro AMBHOINO HEMa€E B TOMY, WO B TeKcTi OCHOBHOIO 3aKOHY
MopTyranii 1976 poKy 3a3Ha4vyeHO Biapasy 12 3aBAaHb AEPKaBM B ranysi
€KOHOMIYHOI NOAITMKK, AK-0T: «CNpMATM BCTAHOBAEHHIO COLLiaNbHOI Ccnpa-
BEANMBOCTI, 3a0e3neyYmT pPiBHICTb MOMKIMBOCTENM | BHOCUTM NOTPIOHI KO-
PEeKTMBM, WOO Noa0AaTM HepPIBHICTb NiJ Yac po3noginy HauioHanbHOro
baratcTBa 1 OoX04y, 30KPEMa 3aBASKW NMPOBEAEHHIO NeBHOI NOAATKOBOI
NONITUKKM; ...3abe3nevyBaTV CMOBHA BWMKOPWUCTAHHA MPOAYKTUBHUX CUA,
npuainaodmn yeary ebekTMBHOCTI AeprKaBHOTO CeKTOpY; NiKBiayBaTW natn-
bYHAIT | BMIHUTK peryntoBaHHA MiHiGyHAI» Towlo (cTaTTa 81).

CpaBHUTENbHOE KOHCTUTYLMOHHOE Npaso. M.: MaHyckpunt, 1996. C. 419—420.
Meaywesckuii A. H. Teopua KOHCTUTYUMOHHBIX UMKnos. M.: TY BLU3, 2005. C. 193.
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3arasom K/040Ba yBara KOHCTUTYLLIEAABLA NiJ Yac BU3HAYEHHA «BAaA-
HMX» MUTaHb, WO MatoTb MOTPANUTM A0 TEKCTY KOHCTUTYLI, 30cepeaskeHa
Ha BM3Ha4YeHHi NneBHoi GOpMM NPaBAiIHHA 1 CTPYKTYPU Ta CUCTEMM BAAAM.

®opmy NpasAiHHA 3a3BMYaMN Y KOHCTUTYLLIAX KOHKPETU30BAHO HE BU3Ha-
YatoTb. Cepen, BUHATKIB MOXEMO Ha3BaTK NONOXKEHHA CTaTTi 1 KOHCTUTYL,T
Kinpy 1960 poky, Ae BM3Ha4YeHO, Lo B KpaiHi Ai€e npe3naeHTcbKka dopma
NpaBAiHHA (B OpUriHaNi — NPe3nAeHTCbKUIA pexunum). HeamBHO, WO Taki
HOPMM MOMKHA N0BAYNTN B KOHCTUTYLLT BM3bKIN 3@ iICTOPMKO-NOMITUYHUM
OYXOM | TepuTopiaNibHUM pO3TallyBaHHAM AepxkaBn — [peuii: «Popma
npasAiHHA Mpelii — napnameHTcbKa pecnybnika» (KoHcTuTyuia 1975 poky).

Tak y cuctemi HekoamdikosaHoi KoHcTuTyuii LLBewii, ognH i3 OcHoBso-
NOJIOXKHMX 3aKOHIB Ma€ Ha3By «Popma NPaBAiHHAY, B AKOMY 03Ha4YeHO OC-
HOBHI 3acaan GopmM NpaBAiHHA, NpaBa rPOMaAfAH, CTaTyC BULLMX OpraHiB
B/1aiM, MiXKHApPOAHO-NPABOBI MUTAHHA, 30Kpema BiagHOCKHM LLIBeLii i3 €8-
ponercbknum Coto30Mm.

3a byab-akmMx obcTaBUH GOpMy MPaBAiHHA CAig PO3rIAAaTH He Aulle
AK NpeamMeT KOHCTUTYLIMHOI pernameHTalii, a Ak oAHy i3 3acag, KOHCTU-
TyUiMHOro Nady. B okpemmnx BMMNaaKax Taka 3acaZa Mmoxe ByTW «HedoTop-
KaHOK» KOHCTUTYLMHO LiHHICTIO: «PecnybnikaHcbka dopma npaBiHHSA
He Moxe byTu npeaMeTom nepernsay» (4actuHa 5 ctatti 89 KoHcTuTtyuii
®paHuii 1958 poky).

[0 TOro » BapTO 3ayBaXUTW, WO Y GpaHLy3bKill KOHCTUTYLiMHINA A0K-
TPUHI € KoHLUenuia pecnybaikaHCbKMX NPUHUMNMIB, AKi, Ha AYMKY KoHCTK-
TYLiMHOI paaun, BiAOWMBAIOTb KOHCTUTYLINHY iA€HTUYHICTb Liel KpaiHu. [o
TaKMX NPUHLMNIB HaeXaTb: HallioHaNbHWIA CyBEPEHITET, AIeMOKPaTIs, Npa-
Ba JIOAMHM, PIBHICTb, CEKYAAPU3IM, HEMOAINbHICTb (YHITapu3m) Ta coujanb-
Ha conigapHicTb’.

Woao KoHcTuTyw,ii YKpaiHKM, TO B NeplwoMy po3aini «3aranbHi 3acagm»,
AKMW BIANOBIAHO A0 HOPUAMYHMX MO3MLIM, cHOPMYNbOBAHMX B PilleH-
HAx KoHcTuTyuinHoro Cyay YkpaiHu (Hanpuknaz, pilleHHs Big, 3 *KOBT-
Ha 2005 poky N2 6-pn), € CTPYKTYPHO YacTMHOO OCHOBHOTO 3aKOHY, i B
AKOMY 3adiKCOBaHO 3acaZiM KOHCTUTYLIMHOTO Naay, YiTKO 3aKpinaeHo, Lo
YKkpaiHa € pecnybnikoto (4actmHa 1 cTaTTi 5). KOoHKpeTHy dopmy npasaiH-
HA He 3a3HayeHo.

OcTaHHA Te3a oTpMMana CBOK cneumdiyHy akTyanisauito nig yac Ta

nicna npoBeAeHHA KOHCTUTYLIMHOT pedopmm 2004 poky. Harapgaemo, Lo
pedopma, AKy cnpmymHmna NomapaHyeBa peBotoLia, Nnepesdayana 3mi-

Rogoff A. Martin. French Constiutional Law. Durham: Carolina Academic Press, 2014. P. 253—254.
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Hy GOpMM NpPaBAiHHA, 30KpemMa nepesady HU3KN BaXKIMBUX NOBHOBAXKeEHb
woao GopMyBaHHA Ta KOHTPOAO 3a YPALOM Bif npesuaeHTa A0 napna-
MeHTY. ToAj YMMano ekcnepTiB BUCIOBUAN AYMKY, WO, NONPW BIACYTHICTb
neTanizauii opmm nNpaBiHHA B TeKCTi nepuworo po3ainy OCHOBHOro 3a-
KOHY, 3MiHy dOpMM NPaBAiHHA (3 Npe3naeHTCbKO-NapiameHTCbKOI Ha nap-
NAMEHTCbKO-NPE3nNAEHTCbKY) Cig PO3rNaAaTh AK 3MiHY KOHCTUTYLLIMHOIO
Najly, a OTKe, — Y KOHTEKCTi BUHATKOBOT NpaBocyb’eKTHOCTI YKpaiHCbKOro
Hapoay (4acTmHa 3 cTaTTi 5 KoHCTUTYL,T), TOBTO OCcTaToYHe pilleHHsA NoBK-
HeH ByB yXBaAWUTW He NapaaMeHT, a Hapos, Ha pedbepeHaymi’.

3arasom e NpunHATa B TEOPIl AeprKaBy KnacudikaLis dopm NpasaiHHA
Ha pecnybnikaHCbKi 1 MOHapxiYHi BinobparkeHa B KOHCTUTYLLiIMHO-NPaBOBIl
Teopii Ta NPaKTUL. BaroMmMmm YNHHMKaMM Knacndikauii dopm npasaiHHA €
BM/IMB Nap/aMeHTy ¥ raBu AeprKaBu Ha GopmMyBaHHA 1 QyHKLitOBAHHA Op-
raHiB BMKOHaBYoi Baam. OKpim Lpboro, 6epyTb TaKOXK A0 YBAru i 3MiCT KOH-
CTUTYLIMHOIO peryatoBaHHA CTaTyCy M1aBW AEePaBM 33 YMOB MOHAPXIYHOI
bopmm NpaBniHHA Ta MOro B3aEMOBIAHOCUHM i3 MapiaMeHTOM Ta ypALOM,
NpO WO NTMMETbLCA B HAaCTYMHUX Nigpo3ainax.

TaKo» 3a3Ha4MMO, LLLO 0COBAMBE CTAHOBMLLE MOHAPXa B CUCTEMI BNAAM,
AKke 6yno 3a yacis CepeaHboBiYYsA, 30eperno M HMHI CBOE hopMasibHO-Le-
pemoHianbHe BigobparkeHHA B OKPEMMX acreKTax KOHCTUTYLiMHOT perna-
MeHTaLli. MpoTe, AK CBIAYUTL NPAKTUKA OpPraHiB KOHCTUTYLIMHOI topUCAMK-
uii, € AMwe AaHWUHOK TPAAMLIAM AePKaBOTBOPEHHA, @ HE BIATBOPEHHAM
CTapux yCcToiB: HaMpuKAaa, PillEHHA OpraHy KOHCTUTYLLIMHOIO KOHTPOIO
Benbrii — ApbiTparkHoro cyay, BiANOBiAHO A0 SKOro He Oyn0 3HalaeHo
YOAHOrO BiACTYNy Bif, KOHCTUTYLLT B TEKCTI MPUCATU MYHILMNANBHUX CYXK-
60oBUiB. MyHIiLMNAAbHUIN PAAHWUK Nif Yac 0bpaHHA MOro A0 MyHiUMNanbHOT
paan NPUCATHYB, AK TOrO BMMAra€e 3aKOH, Ha BipHICTb MOHapxy, KOHCTUTYyLT
Ta 6enbrincbkomy Hapoay. byayum BipHUM pecnybnikaHCbKMM NPUHLMNAM,
BiH OCKap»KMB HOPMY NPO 3MICT i€l npucarm y cyai. Cya He 3HAMLWOB Y Hill
nopylueHHa KoHCTUTYLIT, BKa3aBLWM nNpu Upomy Take. «CioBa “BipHIiCTb KO-
ponto” cnif, PO3yMiTM AK BM3HAHHA MOHAPXii M IHCTUTYL|i, AKa cama noxo-
AMTb Big, KoHCTUTyLi. LIi choBa He Manu iHLIOro 3Ha4YeHHsA, Kpim 0BiLAHKM
BiPHOCTI 1€MOKPATUYHO CHOPMOBAHI KOHCTUTYLLINHIN cucTemi» (PilleHHs
Big 15 skoBTHA 2002 poky Ne 151/2002)™.

®yteit b. Muwyun Hosy KoHcTuTywito, 3a3upaiimo fo crapoi. URL: https://www.pravda.com.ua/rus/
articles-/2007/07/30/4421899/ (naTa 38epHeHHs: 20.04.2021); PeunubKuii B. MpocTi LiHHOCTi KOHCTUTY-
uioHaniamy. URL: https://krytyka.com/ua/articles/prosti-tsinnosti-konstytutsionalizmu (gata 38epHeHHs:
20.04.2021).

PiweHHs ApbiTpaxHoro cyay benbrii Big 15 skoBTHA 2002 poky Ne 151/2002. URL: http://www.codices.-
coe.int/NXT/gateway.dll?f=templates&fn=default.htm (aarta 3sepHeHHn: 24.04.2021).
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Binble 3HaYeHHA ANA PO3YMIHHA KOHCTUTYLLIMHMX acneKTiB CMCTEMM
BAAZM MAE He TaK NOAiIN AepyKaB Ha MOHapPXiyHi i pecnybnikaHCbKi, 9K Ha-
MOBHEHHA NPUHLMNY NOAINY BAAAM AK KNHOHOBOIO B KOHCTUTYLLIMHWIN CUC-
Temi opraHisauji Blagy B NpaBoBiii Ta AEMOKPATMYHIl aeprKasi. OcobnunBo,
KO/IM MAETbCA NPO BiAHOCUHM MiXK 3aKOHOZABYOH 1M BMKOHABYOMO BAAA0H0,
a TaKOX BNaJoLo, WO yocobtoe B cOBi IHCTUTYT Npe3naeHTa.

5.1.3. KoHctutyuia aK 3aci6 3ano6biraHHA 1 po3B’A3aHHA BAagHUX
KOH}NiKTIB

Mopain pecnybnik Ha NPe3naeHTCbKI, NapfaMeHTCbKi 1 3milwaHi (abo Bia-
NOBiIAHO A0 3axiAHOro HayKoBOro AMCKYpPCY — HaniBnpesnaeHTChKi) nepea-
Hayae po3B’'A3aHHA Ha KOHCTUTYLLIMHOMY PiBHI AEKiNIbKOX KAHOYOBUX NMUTaHb.
Cepef, HUX MPiopUTETHE MiCLLE 3aMMAE HeAoNYLEeHHs y3ypnalii Bnaam 3 6oky
Byab-AKOI IHCTMTYLI. Lle 03Ha4yae HeJOMYCTUMICTb «3aXOMIEHHS AepyKaBHOI
B/laAM Yepes HacunNA abo B iHLLIMI HEKOHCTUTYLIMHWIA Y1 HE3aKOHHMIM cnocib
OpraHamMm AepKaBHOI BNaAy M opraHamMm MiCLLEEBOrO CAMOBPAZYBAHHS, iXHIMMN
nocafloBMMM 0COBaMM, rpoMaaaHaMM Um ixHiMKM 06’eaHaHHAMMY (PileHHs KC
Ykpainu Big, 5 »osTHA 2005 poky Ne 6-pr/2005).

[HWNM He MeHL Ba*kKIMBMM 3aBAaHHAM € 3abe3nedeHHa GYHKLiOBaHHA
BCi€i BNaAHOI CUCTEMM B HAalMMeHL KOHIKTHMIA cnocib. Mpo ue, 30Kpema,
CBIAYNTb NOKNAZAEHHA Ha OPraHM KOHCTUTYLLIMHOTO KOHTPO/THO 3aBAaHb i3 ypery-
IFOBAHHA CNOPIB MiXK BULLMMKM OpraHamu Bnaaun. Tak, BianosiaHo Ao cTaTTi 146
KoHcTuTyuji PymyHii, 40 3aBaaHb KOHCTUTYLIMHOMO Cyay HAaNeXnTb BUPiLLEHHS
NPaBOBUX KOHCTUTYLIMHUX CNOPIB MiXK NMyBAIYHMMI BAaAaMN.

OaHo4YacHO MM 3anepedyyemo abcontoTHy 6e3KOHGAIKTHICTb Y BiAHOCKMHAX
MiXK BULLMMM BNAAHUMM IHCTUTYLIAMM, OCKINIbKM CamMe AEMOKPATUYHMIA XapaKTep
[epHKaBu nepeabdavac 3iTKHEHHA PiHMX MNO3MLLI LLIOAO PO3B’A3aHHA MOTOYHMX
HaranbHMX NUTaHb NyHAIYHOrO YNPaBAiHHA, KOHCEHCYCHWI 3MICT yXBaNeHHsA
pilleHb, PO3NOAiN LLEHTPIB YXBAa/IEHHA TaKMX pilleHb 3 MOrAAY 3aBAaHb Pi3HMX
aKTIB Ha Pi3HMX eTanax NiAroToBKM, PO3rNAaay Ta yXBaJEHHA pilleHb.

[0 TOro K AN18 YiTKOro QyHKLLIKOBaHHA AePKaBHOMO MeXaHi3mMy Ha niacTaBi
NpPUHUMNY noainy Bnaam Tpeba YiTKo po3ymiTu Te, WO BiAOMUA HIMELLbKIIA
KOHCTUTYLjioHanicT KoHpaa lecce Ha3BaB «KopiHHa chepa» Tiei un iHLWoi Bna-
[W. | OT TyT Came BUHUKAE BaXK/IMBE NUTAHHA — /i€ 3aBepLIYETbCA Taka chepa
OJHIET BNaAM M MOYMHAETLCA NOoe AiASIbHOCTI HOBOT .

Xecce K. OcHOBbI KOHCTUTYUMOHHOTO Npasa ®PI. M.: Opuaunyeckaa antepatypa, 1981. C. 235.
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LloA0o iHWMX YMHHMKIB, TO HE MOXKHA NULWWUTKL NO3a yBaroto GaKT neritu-
MalLii BMLLIMX OpraHiB Baay 6esnocepenHbo HAPoAOM. |AeTbea Npo Te, Lo B
YMOBaX Npe3naeHTCbKOI Ta HaniBNpe3naeHTCbKOI GOPM NPaBAiIHHA 3aMillleHHS
nocaz, npe3unaeHTa Ta AenyTaTiB Nap/iaMeHTy Yepes NPoBeAeHHA BCEHAPOAHMX
BMOOPIB CNPUUYMHUTD KOHKYPEHLLtO NOAITUYHMX MPOrpam, BUPasHMKaMm AKUX
BiAMNOBIAHO € rMaBa AePKaBW 1 OpraH 3aKOHOAABYOI BNaAM.

AKLLO B yMOBax Npe3naeHTCbKOT GOpMU r1aBa AeprKaBW Ma€e A0CTaTHIN
IHCTPYMEHTapIl ANA BTINEHHA B XKUTTA CBOIX nepensuMbopHMx 0bilAHOK,
TO NPEe3nAEHT Yy 3MillaHi pecnybili 3MyLIeHMI NOCTIMHO B3aEMOAIATU 3
iHWWM OpraHoOM, AKWI NeriTMmyBaB HapOA,. IHKOM TaKa B3aEMOAiA MOXe
NepeTBOPUTUCA Ha peanbHy KOHQPOHTALLIHO.

[o 4oro e mMoxe B pesyabTaTi NPU3BECTU B YMOBaAx «OOMEXKeHO»
KOMMeTeHUji npe3naeHTa Woao GyHKUitOBaHHA BUMKOHABYOI BAAAM MOXK-
Ha crnocTepiraTy Ha NPUKNaZi AepXKaBHO-NPaBoOBMX npoLecis B8 Monaosi,
Kosiv KOHCTUTYLIM cyA, i€l KpaiHW NPOTArOM OCTaHHbOTO Yacy AeKinbKa pa-
3iB CKOPWCTaBCA CBOIMM MOBHOBAXEHHAMM Ha TMMYacOBe BiZICTOPOHEHHA
npe3sunaeHTa Big 0biiMmaHOl Nocaam Yepes He3roly OCTaHHbOro NPU3HaYva-
TW Ha NocaaM MIHICTPIB 3a MoJaHHAM Npem’ep-miHicTpa (BignosiaHo a0
nyHKT f uactuHa 1 ctatTi 135 KoHcTuTyuii Mongosu).

3ara/iom chif, 3ayBaxKMTK, WO KOHCTUTYLIIMHE NMPaBO Mae Cnpa.y 3 A0-
BOJIi CKNaAHOK MaTepied NOMITUYHMX BIAHOCKH, AKi, OKPIM Ha3BaHOro
KOHONIKTOreHHOro NOTEeHLiany, MatoTb LY HU3KY iHLLIMX CNeundiuHnX puc.
Cepen, HMX diayLiapHUA XapaKTep BIAHOCKH, WO € MiX OpraHamm NepBuH-
HOro HapOAHOro NpPeAcTaBHMUTBA Ta CHGOPMOBAHMMM HUMM IHCTUTYLIAMM
(opraHamm BTOPUHHOO NPeACTaBHULTBA).

3a3BMYail 4OBIPY PO3MSAAI0Tb SK eleMeHT BiAHOCUH y chepi npusaT-
HOro npasa. HaTOMICTb HAABHICTb YM BIACYTHICTb AOBIPM Y BiAHOCKHAX MiX
nap/flaMeHToM (41 Npe3naeHTOM (3a71eXKHO Big GopmM NpaBAiHHA)) Ta ypa-
[OM € BM3HaYanbHUM ana GopMyBaHHA (MPUIMHEHHA AiANbHOCTI) BULLOIO
opraHy BMKOHaBYOi Bnagu. Tak camo Bpak A0BipK MiXK ypaaom i genyTaT-
CbKMMM dpaKLiamMmmM BCepeanHi MapaaMeHTy MOXKe CMPUUYNMHUTI AOCTPOKO-
BMI PO3MYCK OpraHy 3aKOHOA4aBY0l BNAAM.

OKpiMm cyTO dOPMasbHUX MOMEHTIB, 30Kpema BigobparKeHHA B Ha-
3Bi MEBHWMX IHCTUTYTIB TaKMX @iayLiapHUX acnekTiB (Hanpuknag, BOTYM
[0BipK / pe3ontoLia HedoBipy), A0BIPUMIA 3MICT BiAHOCKH, LLO NiAAATaOTL
KOHCTUTYIOBAHHIO, TAKOX MO3HAYAETLCA M Ha 3MICTi TAKUX IHCTUTYTIB.

TaK, NiacTaBo NPUNUHEHHA MOBHOBAXKEHb YPALY € NPUTATHEHHSA MOr0
[0 BiZiINOBI1a1bHOCTI OrON0LWEHHAM NapPAaMEHTOM PE30/OLLIT HeA0BIPK (UM
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3BiZIbHEHHA Npe3naeHTom npem’epa abo miHicTpis). Lito niacrtasy 3adikco-
BaHO B KOHCTUTYLLIMHOMY TEKCTi. | OCTaHHE NOBMHHO BY/10 HaAATU TaKil BiA-
NoBIAANbHOCTI XapaKTep cyTo topuandHol. OgHak, AK 3a3Ha4YeHO B PilleHHi
KoHcTuTyuiHoro Cyay Ykpainu Bia 7 TpasHa 2002 poky Ne 8-pn/2002, Taki
3ax04M CANiA, 3apaxoByBaTH A0 KOHCTUTYLIMHO-NONITUYHOI BiANOBIAAAbHO-
CTi. «[MTONITUYHNINY enemeHT y TaKil BiANOBIAANbHOCTI NOAArAE B TOMY, WO
napAameHT (41 NpesnaeHT) MatoTb NPaBo BiAMNPABUTM ypAL Y BiACTaBKY,
OLLIHIOKUM AiT OCTaHHbOIO 3 MNOMITUYHOTO, @ HE Ti/IbKM NPaBOBOro NOrAAY.
«30Kpema, BiacTaBka KabiHeTy MiHicTpiB YKpaiHu moxke ByTu Hacniakom
NONITUYHOI BIANOBIAANBHOCTI AK pe3yabTaT yxBasneHHA BepxosHoto Pasoto
YKpaiHu pesontouii HeaoBipy KabiHeTy MiHicTpiB YKpaiHu, AKka HEMa€e 03HaK
FOPMAMYHOI BiANOBIAANLHOCTI. 1A OCTaHHbOI XapaKTePHMM € NOPYLWEHHA
OPUANYHUX HOPM, €3 HOro HEMOXK/IMBA peasisaLis CaHKLIi npaBoBoi HOp-
MMy, Lle TakoXK nNo36aBase PUCAMKLINHI opraHn, 30Kkpema KoHCTUTYLIN-
HuiA Cya, AaBaTW NPABOBY OLHKY PilUEHHAM NapaameHTy (npesuaeHTa) 3
By ab-AKOro BOKy, OKpiM NpoLeaypHOro.

«[ONITUYHMIA» 3MICT BNALHOTO MONA, AKE LOBOAUTLCA BPErYybOBYBATH
33 40NOMOTOK KOHCTUTYLIT, 3YMOB/IKOE iICHYBAHHA B MeXaX BiJaHHA KOH-
CTUTYLIMHOIO MpaBa TaKMxX ABWL, AK-OT: AMCKPELiMHWI 3MICT NOBHOBA-
*KeHb BULLMX OpraHiB BAaAM Ta ABHO «NONITUYHI NMTAHHAY, SKi He nianaaa-
tOTb MiA CYyA0BUIN KOHCTUTYLIMHWI KOHTPOb.

lloao nepuoro, To TPAAMLIMHO AMCKPELMHY BNaZly po3rnaaatoTb AK
«cnocib peanisali nybaiyHoi (TobTo 3 BOKY AeprKaBu i MicLLEBOro camoBps-
[yBaHHA) BNaAM, 338 AKUM BiANOBIiAHMIM cyD’'eKT BNaaM (OpraH Ym nocaaosa
ocoba) 3acTocoBye HaZlaHi MOMY B MeXax 3aKOHY MOBHOBAMKEHHA Ha Bfac-
HWI po3cya, 6e3 HeobxiaHOCTI y3roaxKeHHA y Byab-Aki dopmi CBOIX Al
i3 iHWMMK cyB'ekTamm»”. TPOIMOCTPYBATU TaKy AUCKPELNHY BAaLy MOK-
Ha Ha NPUKNAaAi KOHCTUTYLiIMHMX MOBHOBAaXeEHb npe3naeHTa YKpaiHu. Tak,
BiANOBIAHO A0 NYHKTY 3 YacTHM 1 cTaTTi 106 OCHOBHOrO 3aKOHY YKpaiHu,
Npe3naeHT Kepye 30BHILWHbOMONITUYHOM AiAnbHICTIO. Came Taka 3arajb-
Ha KOHCTPYKLiA NOBHOBa)KeHb /03BoAMAa KoHcTutyuinHomy Cyay Ykpai-
HWM 3p0BUTM BUCHOBOK, WO [N1aBa [eprKaBi Mae NPaBO Ha BAACHWI Po3cy/,
BXXMBATW BiANOBIAHWX 3aC00iB BNANBY Ha CyH’EKTIB 30BHILLHLOMOAITUYHOI
AiANbHOCTI Ans 3abe3nedyeHHs HalioHaAbHOI be3neku, 30Kkpema, 30608 a-
3ytoum iX NOroAyKyBaTW KaZpoBi NPU3HAYEHHS Ha AMMAOMATUYHIN CnyKOi
(PiweHHs Big 15 ciuna 2009 pory No2-pr/2009).

Asep’sHos B. b. [luckpeuiitHa Bnaga: opuamuHa eHumknonegis / pea. t0. C. Wemwyuerko. K. : Bug-so
«YKpaiHcbKa eHumKknoneaia» im. M. M. baxaHa, 1999. C. 195. T. 2.
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Jeulo cxoxke MOoXKemo CnocTepiraTi M Ha NpUKNaaj PUANYHOT No3nLii
denepanbHOro KOHCTUTYUiMHOrO cyay ®PH woao Aauckpeuii npesnaeH-
Ta ®PH i3 3acTocyBaHHA NOBHOBAXEHb i3 PO3nycky byHaecTary (HUKHbOI
nanaTv napnameHty): «OaHOCTalHe pillleHHs napTii, NpeacTaBAeHUX Y
nap/slaMeHTi, CTOCOBHO HOBMX BMBOPIB HE MOXKe DyTU OBMEKEHHAM npe-
3UAEHTCbKOrO PO3Cyay; BiH MOXe PO3TAYMAYMUTK TaKy €AHICTb AK A40AaT-
KOBY O3HaKy TOrO, WO PO3MyCK napaameHTy binblue Bignosigatume uinam
cTaTTi 68 (OcHOBHO20 30KOHY ®PH, Kol nepedbayeHo NOBHOBAMEHHS i3
po3nycky napaameHmy — FO. B.), HiX pilleHHs Npo BiAMOBY B PO3NYCKy» .

O4HOYACHO ANCKpeLia Ma€E ABi HYaCTUHKM — BOJIbOBY, AKA OXOMNJIOE Bijlb-
HWI po3cya, W iHTeneKkTyanbHy (MOpPasbHO-NPABOBY), LLLO O3HAYAE BUKOPU-
CTaHHA AMCKPELiMHMX MOBHOBAXKEHb 3a 340POBMM [/1y30M, CBOEPIAHWM
KOMMEHCAaTOPOM AKOro B €BPOMENCbKMX KpaiHax € HafBHI KOHCTUTYLiAHI
Tpaamuji Ta 3BMYai, Lo 3abOPOHATL NOCaA0BIN 0cobi nia Yac peanisaLii
OMNCKPEeUiMHMX NOBHOBAXeHb OPIEHTYBATUCA ANLLIE HA BHYTPILWIHIO MOTH-
BaLLitO. 3ara/siom, AK CBIAYMTb MPaKTUKA OEPKaBHOrO ynpasaiHHA B Kpai-
Hax CTanoi AeMOKpaTii, edEKTUBHO IHCTUTYT AMCKPELIMHUX NMOBHOBAXKEHb
MOKe iCHYBaTM 3a HAABHOCTI 04pa3y TaKMX TPbOX ABMLL, — KOHCTUTYLiNHOI
BiZANOBIAA/NbHOCTI BULWMX OPraHiB BAAAM 33 YXBaJeHI HUMW pPilleHHA, 40BI-
PU MK IHCTUTYLLIAMW BNIAZM, BTPATa AKOI BeAe A0 3MiHM NepCOHANbHOro
CKNamy UMX iIHCTUTYLLIR, Ta CTIMKMX KOHCTUTYLLIMHUX TpaamLin’ .

LJOKTpMHA «NOAITUYHOIO MUTAHHA» € Le OAHWMM BMABOM cCneumndikm
BNaJHVX BIAHOCUH, LLO PEryioe KOHCTUTYLiViHe npaso. |i noasy nos’asy-
toTb i3 pilleHHAM BepxosHoro cyay CLUA B8 cnpasi «Mapbepi npotn Meai-
coHa» (1803), B akomy roniosa cyay Mapluan 3ayBaxus, WO € NeBHa rpy-
Na KOHCTUTYLIMHWX CnpaB, fKi He po3raaaTbh denepanbHi Cyam, OCKiNbKM
npeaMeT Cnopy Yy LMxX cnpasax Mae NoaiTMYHMM 3micT .

[ToKa30BMM MNPMKAALOM 3aCTOCYBAHHA LUIEI AOKTPUHW B MPaAKTUL
KOHCTUTYLLIMHOTO Cy404YMHCTBa € crnpasa «fongsotep npotn Kaprepa»
(1979) — cnpaBa 3a NO30BOM CEHATOPIB, B SIKiM BOHW OCKapxyBanu Aii
npe3naeHTa CLUA i3 po3ipBaHHA MiKHapoaHOro A40roBopy 3 TaBaHem 6e3
3roam KoHrpecy. Toai cya, BiAMOBMB Y 3a40BOJIEHHI MO30BY 3 TaKMX MipKYy-
BaHb. BiH BM3HAB Lle NUTAHHA NOJITUYHMM, 3 OTXKe, TaKUM, Lo He Nianaaae
nia topucankuito cyay. Cya aprymeHTyBas CBOO MO3MLIO TUM, WO, MO CyTi,

CpaBHUTE/IbHOE KOHCTUTYLMOHHOE NPaBo B AOKTPUHE U cyaebHbix peweHuax. M.: KPACAHZ, 2015.
C. 479—480.

[oknagHiwe. avs.: bapabaw 0. I. lep»KaBHO-NPaBOBi KOHPANITMK B TEOPIi Ta NPAKTULL KOHCTUTYLiMHOTO
npasa. X.: Mpaso, 2008.

Barron J. A., Dienes C. T. Constitutional law in a nutshell. St. Paul.: Thoomson/West, 2005. P. 61.
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MAEeTbCA NPO CRip «MiX PI3HMMU FiNKAMM AePKABHOT BNAAM, KOXKHA 3 AKMX
Ma€E pecypcu A1a 3aXUCTy M 0DBCTOOBAHHA CBOIX iHTEpeciB». Y KOHTEKCTI
BKa3aHOI aprymeHTauii cyana Jibtoic Mayenn 3ayBaxkms, WO Cy4, HE NOBU-
HeH BTPYYaTMCA B PO3B’A3aHHA KOHGAIKTY A0TU, NOKM XKOAHA 3 TiIOK BAaAM
He «34iMCHUTb Aii, CNPAMOBaHI Ha YTBEPAKEHHA CBOIX KOHCTUTYLIMHMUX NO-
BHOBaeHb» , TOBTO, «AKWO KOHrpec He xoye BCTynaTW B KOHGPOHTALLtO
3 NPE3MAEHTOM, TO B Hawi (cydy) 3aBAaHHA Le TUM nave He BXoAuTb» . A
yepes Te, WO Hi HUXKHA, Hi BEPXHA NanaTa NnapaaMeHTy He 3p0OUAN KOAHMNX
IOPUAMYHO 3HAYYLLMX KPOKIB, AKi 6 CBIAYMAM NPO 3anepedeHHs HUMKU NpK-
B/IaCHEHHA [1aBOIO AeprKaBW NpaBa AeHOHCYBATW MiXXHapOAHWI 4OrOBIp,
BiH POOUTb BMCHOBOK, LLO Lie KOHCTUTYLiiHE NUTAHHA LLe He BU3piNo Ans
“oro posrsay y BepxosHomy cyai™.

He BigKmAaato4m Haro4m BUKOPUCTAHHA LOKTPUHM «MONITUYHOTO NUTaH-
HA» KOHCTUTYLIMHWUMM CyAaMu, BOAHOYAC MPOBOAUTU NPAMY Napanesb i3
il 3aCTOCYBaHHAM 3ara/ibHUMKN cygamu, 30Kpema BepxosHum cygom CLLA
He cnif. KOHCTUTYUIMHI cyau, Ha BiAMIHY BiJ BEPXOBHMX CYAIB Yy CUCTEMI
3arasibHOro NpaBga, 34iMCHIOITb HE KOHKPETHWM, a abCTPaKTHWUIA KOHCTU-
TYLIMHWIA KOHTPOAb Yy MeXKaX, BU3HAYEHUX KOHCTUTYLiAMM NMOBHOBAXKEHD.
CnpaBu, AKi po3rNALalTb KOHCTUTYLIMHI CYyAM B MEXKaX LIMX NOBHOBAaXeHb
3aBX/AM MatOTb BiNbLIOKD YW MEHLLIOK MIPOK MOMITUYHMIA 3MICT. Tomy, AK
3a3Ha4yanoCh y NonepeaHix posainax niapy4yHuKa, 4O BUKOPUCTaHHA [OK-
TPUHM KNONITUYHOTO NUTAHHAY» Tpeba NiAXoAWUTN LOCUTb 0DEepeXKHO.

AK MW BXe BCTUMM MeperoHaTUCA, KOHCTUTYLIMHOMY npasy J0BO-
ONTbCA MaTK CnpaBy 3 HAaWMKOHONIKTOTEHHILIMM Nonem y BNafHi cucte-
Mi, 30Kpema AifNbHICTIO BULLMX OPraHiB BfaaM M opraHaMm NepsBUHHOTO
HapoAHOro nNpeAcTaBHMUTBa. Monpu uUe, A0 3aBAaHb KOHCTUTYLiMHOMO
NpaBa HaNeXWTb He TiNIbKM BPeryatoBaHHA KOHMAIKTIB, O MOXKYTb BUHK-
KaT¥ MiXK LUMMU OepPRaBHUMM iHCTUTYLLIAMMK, ane W HanaroAxeHHA B3ae-
MOZIT MiXX HUMMU.

HalicknagHiwe JOCArTM LbOro pesynbtaTy B pecnybsikax 3i 3millaHoto
dopmoto npaBniHHA. MepioanyHo npo noTpeby B3aeMoAii BULWMM BAaL-
HUM IHCTUTYLISM [0BOAUTLCA «HAragyBaTW» OpraHy KOHCTUTYLIMHOMO
CYAOUMHCTBA: «BIAHOCKMHN MIX BULLMMMK IHCTUTYTaMK BlAAM CAig pPO3BU-
BaTM B KOHCTUTYUiIMHMX MeKax, 6a3yBaTUCb Ha N0AAbHOCTI M crniBnpau
3apa M BMKOHAHHA KOXXHMM i3 HMX CBOIX NMOBHOBAXEHb, OCKIi/JIbKX CMiBM-

BepHam V. Mpasosas cuctema CLUA. M.: Hosas toctuumsa, 2006. 3-i Bbin. C. 546.

PasgeneHHan aemokpatva. COTPYAHUYECTBO U KOHOAIKT MexAy Npe3naeHTom u KoHrpeccom / nep. ¢
aHm.; pea,. Oxkerimc Tapbep. M.: Mporpecc-YHusepc, 1994. C. 265.

BepHam V. Mpasosas cuctema CLUA. M.: Hosas toctuumsa, 2006. 3-i Bbin. C. 546.
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pausa € BaXAMBOK NepeasymMOBOK 31aroAyKeHol AiANbHOCTI BCiX OpraHiB
BNRaau B AepKasi» (PiweHHAa KOHCTUTYLiMHOIO cyay PyMyHIl Bif, 5 KBITHSA
2007 poky Ne 356)".

Cucrtema CTpMMYBaHb | NPOTUBAr AK BaXK/MBA CKAA40BA NPUHLMNY NO-
OiNy BNaAy B OKPEMMX BMMALKAX TEX CNPUAE HANATOLAMKEHHIO B3AEMOLIT
MiX BULWMMM OpraHaMn Bnaam. Hanpmknaa 3akoHoA4aB4YMiM NpoLec, B AKO-
My TPaAMLiMHO BepyTb y4yaTb, OKPIM Nap/iamMeHTy, TaKOXK [NaBa AepKasBu
M ypaa. 30Kkpema, Npe3naeHT, HafiNeHWn NPaBOM BETO, € BarOMMM rpaB-
LeM B LbOMY NPOLEC M NapnameHTCbKa BiNbLIiCTb, ONo3MLiMHa A0 rMaBu
[epKaBu, NOBUHHA Y3roAKyBaTW CBOI MO3WLLji i3 OCTaHHIM, o6 3anobirtu
BOTYBAHHA MEBHOI iHiLiaTUBW.

TaKy CUTyaLLito MOXKeMOo CrocTepiraTi i Nig Yac peanisalii nepexpecHoi
KOMMETEHLU|i B NEBHUX BaXAMBUX cHepax AepH aBHOro ynpasaiHHA, 30Kpe-
Ma B rany3Ax 30BHILLIHBbOT NOMITUKM, KNHOHOBUMM aKTOPAMM AKOI € TaKOXK
npe3naeHT, napaaMeHT 1 ypaa. TpaauuinHy KOHCTUTYLINHY Cxemy B3ae-
Mozl npoinitoctpyBas KoHCTUTYLiMHWI Cya, YKpaiHW: 30BHILLIHIO NOAITURY
NpPoOBaAATb Mif, KepiBHMUTBOM [1pe3naeHTa YKpaiHM 3 MeTO peanisalii oc-
HOBHWX 3acaj, TaKoi MONITUKM, BU3Ha4YeHMX BepxoBHoto Paaoto Ykpainu, Ta
3abe3neyytoTb KabiHeT MiHicTpiB YKkpaiHM Ta MiHICTEPCTBO 3aKOPAOHHMX
cnpas Ykpainu (PiweHHs 8ig, 15 ciuHa 2009 pokry N 2-pn/2009).

CabapeaHy P. banaHc rocyaapcTBeHHOM BNACTU B CBETe AeATeNbHOCTU KOHCTUTYLMOHHOTIO cyaa PymbIHUK.
C. 364.
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5.2. InCcTHTYUiAHA apXiTeKTypa AeprKaBH:
KOHCTHTYUiHHO-NIPABOBHH BHMIp

5.2.1. [Mpe3upgeHTaniam

5.2.1.1. 3apoaKeHHA npe3ngeHTaniamy

1788 pokry OnekcaHap [aMiNbTOH, NEPEKOHYHYM MELUKaHLiB LWTaTy
Hbto-MopK y BaxaMBOCTI MiaTpUMaTi dbesepanicTcbKky KOHCTUTYLjO, 3a-
YBaXMB WOAO IHCTUTYTY NPe3naeHTa, Wo BiH € «N0CaZoBOt0 0CObOLD, AKY
obupae Hapop Ha YoTMpK pokn». «Koponb BennkobputaHii — nocTinHuin
i cnagkoBMi npasuTenb. Mepworo moxe H6yTWM NOKapaHo M BiAAAHO Ha
raHbby, NepcoHa iHWOro — cBAlleHHa ¥ HeaoTopKaHHa. OAWMH HaKknadae
obmerkeHe BETO Ha aKTW 3aKOHOAABYOl BNaW, BETO iHWOro — abcontot-
He... OOMH MaE€ y3roa»KyBaTu NpaBo NiANMCYBaTN LOrOBOPY 3 BiANOBIAHUM
NpaBoOM 3aKOHOAABUYMX 3D0pIB, IHWNI € EAMHUM BONOAAPEM NpPaBa Nianu-
caHHAa poroBopiB. OAMH Ma€ AiATU aHANOTIMHMM CNOCOBOM, Y3roAKyoun
CBOE MpPaBO Mif Yac NPU3HAYEHHA Ha Nocaau, iHWKI pobuTb yCi Npm3Ha-
YEeHHA OHOOCIBHO» .

3a niBTOpa CTOPIYYA NOTOMY HOBUI Nigep dpaHLy3bKoi Haujii reHepan
Wapnb ae fonnb oKpecans KOHTYpU Npe3naeHTCbKOro CTaTtycy B NicaaBo-
€HHIM PpaHuji, WO BCTUINA NEPEXUTM Pi3Hi GopmMM NpaBAiHHA 1 Hapasi
byna ocnabneHa napnameHTCbKOK HecTabifbHICTIO Ta TepuTopiaibHUMM
KOHONiIKTamuM: «Mix TpbOMa TiIKaMW BNaAy MNOBUHHA OYTWU IHCTUTYLS,
AKka 6 He gonycTuna “AOMiHYBAHHA OAHIEl MiKM Haf iHWOW, YMOBM, WO
cnoyaTky NPM3BOAATbL 10 aHapXii, a NoTim A0 TupaHii”. Ha noro aymky, wo
NArna B OCHOBY GpaHLy3bKOT KOHCTUTYLLIMHOT AOKTPUHM, Npe3naeHT NoBu-
HEeH CTaTV rapaHTOM AepPrKaBHOT HE3aNeXHOCTI, TEPUTOPIaNbHOI LiNICHOCTI
Hawii»"™". Mloro KoHCTUTYLiMHI pagHukn — Miwens [Jebpe Ta PalimoHsa [JxKa-
HO — TpaHchopMyBanM MOro ifeto «Npe3naeHT — rapaHT CTabiNbHOCTI»
y KOHUenujito «npesnaeHT — apbiTp Hauii», Ana Uboro BiH (Npe3naeHT)
NOBMHEH MaTW AOCTATHIM 0OBCAT MOBHOBAXKEHb, 30KPEMa Oro/1oLLIyBaTH pe-
bepeHaym i po3nyckaTn napnameHT. [JJo TOro X rnasa Aep:Kasu NoBUMHEH
peani3oByBaTH Lii KOMMNeTeHLU|i 6e3 Oyab-AKOro cxBasieHHa npem’epom. Mo-
ABa TAaKOI KOHLENLi 03HaMeHyBala Nepexif, Bif, « pexnmy acambniei», Konm
YpA4 po3rAsaanm sk areHTa napnameHTy (acambnei), 0 TaKoro KOHCTUTY-

depepanuct. M.: Mporpecc, 1994. C. 457.
Rogoff Martin A. French constitutional law: cases and materials. P. 40.
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LiMHOTO NOPAAKY, KON NPEe3NAEHT, MatoUn J0CTaTHIN 0BCAT AMCKPELLNHNX
MOBHOBAXKEHb, 34aTeH AIATU AK rapaHT He3a/eKHOoi ypsaa0Boi Baan”.

TaK iHCTWUTYT, WO 3apOAMBCA B YaCK OMiIHYBAHHA y CBiTi abCOMOTHUX
MOHApPXii, 3a3HaB 3a NOHa/, ABOXCOTPIYHY iCTOPIitO CYyTTEBUX €BOOLLIMHMNX
3MiH. B okpemmx BMnaaKax (KpaiHu 3 napaameHTCbKo GOpMOLo NpasiH-
HA) BiH, MO CyTi, 3aMiHMB MOHapxa i3 LepPeMOHiabHUMK NOBHOBAMKEHHA-
MU. B iHWKX (y AepKaBax i3 CUAbHUMW NAapAaMEHTCKUMW TPAAMLLISMN
3MilllaHoto GOPMOtO NPaBAiHHA) 3aMHAB MiCLLe 3-MOMIXK FiI0K BAAAW, Mato-
YM OAHOYACHO CEPMO3HI BaxKeni BMIMBY Ha BCi MKW M 3aBAAKM NeriTmmali,
CTBOPMB HaBKO/O cebe cepio3He KOHPNIKTOreHHe none.

[o TOro * 3apaau cnpaBea/IMBOCTI CNid BU3HATH, WO «apbiTparkHe Ha-
Yano» B MNPe3naeHTCbKOMY CTaTyCi aHani3yBaau e 3a40Bro A0 TOro, AK
Came TaKy XapaKTePUCTUKY IHCTUTYT FaBU AePrKaBM OTPMMAB Ha KOHCTUTY-
LiMHOMY PiBHi: BUAATHUIA dpaHLy3bKMIA dinocod-nibepan beHkameH KoH-
CTaH CTBEP/AXKYBaB, L0 TPW BAaAM (3aKoHOAA@BYA, BUKOHABYA i Cya0Ba) €,
no cyTi, «Tpyn GopMM BNaAM, KOXKHA i3 AKMX Y CBOIN cdepi NOBMHHI CpmATK
3ara/ibHOMY PO3BUTKY; ase KON Ui, NpuBeaeHi B 6e3n1az Bnaam nepeTnHa-
tOTbCA, CTUKAIOTLCA, 3aBarKatoTb OAHA OAHIN, NoTpibHa cuna, Wob nosep-
HYyTM BCe Ha CBOE micue». «Lla cuna He NoBMHHA OyTW CKOHUEHTPOBAHA
Hi B 04HIN i3 BNaj, OCKiZIbKM B TaKOMy pasi BOHa 6 pyliHyBana iHWi. BoHa
noBMHHa OyTW NO3a HUMM, NEBHUM YMHOM HEMNTPANBHOK A0 HUX, WOo6 i
L0 MO/ 332 NOTPebU 3acTOCOBATH CKPI3b, Ae Le Tpeba, a TaKoXK A5 TOro,
Wob cuna uf mana 3aXMCHWUI i BiAHOBAIOBANbHUIA 3MICT, He Byay4yn npu
LIbOMY BOPOXKO0» ™. OIHOYACHO aKLIEHTYBaM yBary Ha iHCTUTYTI MOHapXa,
AKUIN Yepes CnaZIkoBMI xapaKTep HaAieHHs BAaZo no3baBaeHnin noni-
TUYHO-KOH IOHKTYPHOIO e/1eMeHTa.

[HCTUTYT NPe3naEeHTCTBA AK OAMH 3i CTPUMKHEBUX €/1eMEHTIB Cy4acHOro
OEeMOKPaTUYHOro BpAAyBaHHA OTPMMAB HOBE aKTyasibHee 3By4aHHA y 80—
90-x poKax MMHY/IOrO CTOPIYYA, KONM H1M3Ka KpaiH CxigHoi Ta LleHTpanbHOI
€Bponu obMpanm HOBUIM AEMOKPATUYHUNA LWIAAX AEPHKABHOIO PO3BUTKY.
3BMYalMHO, WO BMOIp pobMIM B MeXKax NaHiBHOI y CBITi pecnybnikaHCbKOI
bopmM NpaBAiHHA, AKa Mana TpUBaay (xo4ya 1 nepiogamu cynepeynmsy)
icTOpIito, HEBIAAINIbHO NMOB’A3aHY i3 PO3BUTKOM He Ti/IbKM NapaameHTapus-
My, @ 1 npe3uaeHTaniamy. Hacnpasai KAOYOBMM «3MaraHHAM» Mig, 4yac
bopmyBaHHA HOBOIO NOMITUYHOIO KYpPCy B LUMX KpaiHax byna 60poTbba Mix
[EMOKPATUYHOK OMO3ULLIEID Ta KOMYHICTUYHO BiNbLWICTIO (WO Mana ae-
CATUAITTAMM B LMX KpaiHax MOHOMO/IO Ha Bady) 3 NPUBOAY 3aCHYBaHHA

.

Rogoff Martin A. French constitutional law: cases and materials. P. 61.
Knaccuueckuin ppaHuysbkuii anbepanunsm. M.: POCCI3H, 2000. C. 38.
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nocaam NpesuaeHTa, 30Kpema M NUTaHHA MOoro KAYOBMX CTaTyCHMX pyC Ta
rapaHTyBaHHA BifibHMX BUOOPIB Ha Lo nocaay’.

OKpiM ICTOPUYHOIO eKCKypcy, iIHWKMM BM3HAYaIbHUM MOMEHTOM L,bOro
IHCTUTYTY, WO A€ 3MOry PO3M0OYaTW CaMe 3 HbOrO aHasli3 apXiTEKTOHIKM
BNlafHOI CUCTEMM, € YOCODNEHHA CaMe B HbOMY Npe3naeHTa AeMOKpaTUy-
HOTO KOHTUHYITETY, AK OAHIET i3 BM3HAYAIbHMX PUC CYHACHOTO KOHCTUTYL,in-
HOro NPaBoOMNOPAAKY. Ba)KNMBOK pMCOIO 3aN04aTKOBAHOI NPe3nAEeHTCHKOI
bopMM NpaBAiHHA CTaNo TAKOXK Te, WO, Ha BiAMIHY Bia NapaameHTCbKO-
r0 pemmy, Npes3naeHTaniam y YuCToMy BUMALI AEMOHCTPYE OAHY i3 Xa-
PaKTEPHMX PUC Cy4aCHOrO KOHCTUTYLLIOHANI3My — 34iINCHEHHA AepXKaBHOI
B/1afM 3@ NPUHLUMIOM NOAINY ii Ha TPW rinkn'™.

5.2.1.2. Mpe3naeHT AK raBa AeprKasu i apbiTp

K/1t040BOK CMHOHIMIYHOK XapaKTEPUCTUKOK Npe3naeHTa € CTaTyC ra-
BW AepaBu. Hanpuknag, sianosigHo 4o ctatTti 92 KoHctutyuii bonrapii,
Npe3naeHT € MaBoo AepKaBu, BiH yOCODNIOE EAHICTb Hali i NpeacTaBnse
Pecnybniky bonrapito y Mi*kHapoAHMUX BigHOCKMHAX.

Llert ctatyc aae 3mory 3abesneyyBatt GyHKLItOBAHHA BAaAM AK €ANHOI
cMcTemMM. AK 3ayBarkMB 3 LIbOro npueoay BepxosHuin cya I3painto, npesu-
OEHT «CMMBOI3YE AEpPrKaBy, il MOpanbHi Ta AEMOKPATUYHI NPUHUMANY,
«CTOITb HaZ, BNAAHMMM Cynepeykamm B AeprKasi, PpenpeseHTyoun noniTny-
Ho 6e33anepeyHi LiHHOCTI colianbHOT mopani»™™

3BMYaMHO, AOCATTM TAKOro CTaTyCy «rapaHTa WiNiCHOCTI AeprKaBu Ta
€1HOCTi BNaaM» MOXKHa AnLLe 3aBAAKN abCONOTHIN NONITUYHIN HENTPab-
HOCTI rnasu Aep:KaBu. HancnpmATAMBILI YMOBM ANS LbOro € CaMe B KOH-
CTUTYLiMHIA MOHapxii. [ToBHa BiACTOPOHEHICTb MOHapXa BiA 3A4iMCHEHHA
peanbHUX MOBHOBAXKEHb 3aKOHOAABYOIO YN BMKOHABYOro 3MiCTy AA€E 3MO-
ry MOMy yxBantoBaTu HeynepemxeHi pilleHHsA. Moro ronosHe 3asaaHHA He
TiNbKM 3a6e3ne4nTn KOHTUHYITET y 34iMCHEHHI BMLLOT BNaam, ane i 36eper-
TWU KOHCTUTYLINHY iAEHTUYHICTb AEPXKaBM, AKY MOXHA OXapaKTepu3yBaTu
AK CUCTEMY KOHCTUTYLLIMHWX LiHHOCTEN, WO NOAINNAE CYCNiNbCTBO Ta 3abe3-
neyye BiANOBIAHWI AepPKAaBHO-NPABOBMNIN MEXaAHI3M.

AK NpuMKNag OCTaHHLOrO MOMHA HaBeCTWU peaKLito Koponesu Benunko-
H6punTaHii Ha BiamoBy Mpem’ep-miHicTpa Ujiei KpaiHm MaprapeT TeTyep nia-
TPUMATK B KOBTHI 1987 poKy CaHKLi CNinbHOT 3 KpaiHamu CniBApYy»KHOCTI

.

JoknagHiwe aue.: dnbctep AH. Topr BOKPYr npe3ngeHTcTBa. KOHCMumyyuoHHoe npaso: 80CMOYHOes-
ponelickoe o6o3peHue. Ne 4(5) 1993 / Ne 1(6) 1994. C. 109—112.

Oxford handbook of comparative constitutional law. P. 629.

Navot S. The Constitution of Israel. A Contextual Analysis. Oxford: Hard Publishing, 2014. P. 136.
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Koaniuii npoTn pexxmmy anapteiny 8 MiBaeHHO-AdbpUKaHCbKi Pecnybniu;.
Koponesa 6yna obypeHa 1 Hamaranacb NepeKkoHaT rasy ypasy 3MiHUTU
CBOO MO3MULLID, CTBEPAKYHOUN LLIO PACKM3M He 3iCTaBHMI i3 LiHHICHMMM OC-
HoBamwu Bennkoi bputaHii™.

[o Toro x abcontoTHa NONITUYHA HEUTPANBHICTb FaBW AeprKaBu B Nap-
NAMEHTCbKMX MOHapXiax Ta Bpak peanbHUX AepXKaBHO-BNAAHUX NOBHOBA-
*KEeHb 3YMOB/IIOE OOMENKEHICTb IHCTPYMEHTAPIt0, AKMIA MOXKe BUKOPUCTATH
MOHapPX 3apaay AOCATHEHHA CBOEI KOHCTUTYUIMHOI Micii. 3a3BMYait BiH BAa-
€TbCA A0 NybniYHOI AeMOHCTpaLi CBOro HeraTMBHOrO CTaB/NEeHHA OO Pi-
LEHb YM BYMHKIB MEBHOT MONITUYHOI CUAM YM NEBHOI NOCaA0B0oi ocobun abo
K 3BONIKAE i3 BUKOHAHHAM TUX UM iHLLIMX KOHCTUTYLIMHNX 3060B’A3aHb, LLO
NOBWUHHO MNPUKYTK yBary rpoOMaaCcbKoi AYMKM A0 LET NONITUYHOT CUTyaLil Ta
yepes TUCK FPOMAZACLKOCTI M iHLWMX YNHHMUKIB 3MIHWUTKU NO3uULi0 ypaay (4n
napnameHTCbKoi BinblOoCTi). Tak, y BMLLeonucaHii cutyauii Koponesa npo-
[eMOHCTpyBaa CBii rHiB 4o Mpem’epa BiZAMOBOI NPOBOAUTU LLOTUNKHEBY
ayaieHLieo 3 masoto Ypsaay .

[HWMM NpUKNaZoM € BigMOBa npesuaeHTa YroplwmHu (MaeTbea npo
nonepeaHin YMHHOMY KOHCTUTYLiMHWUIA NOPAAOK i3 NaplaMeHTCbKOK
bopmoto MpaBAiHHA) 3BiNIbHATM 33 NOAAHHAM ypAdy KepiBHWKa AeprKaBs-
HOI TeneKomnaHii. [naBa Jaep:Kasu yrneais 8 Hamipax KabiHety MiHicTpis
NONITUYHI MOTMBM. KOHCTUTYLIMHWIA cya, AKUIA BUPILLYBaB LN AeprKas-
HO-NPaBOBMI CMip, 3ayBaXkKMB, WO «Npe3naeHT, “cTpark” AeMOKpaTUYHOro
bYHKLUitOBaHHA AeprKaBHOro anapaTty, BHMKAe B poboTy cuCTeMM ynpas-
NiHHA AK CTPUMYBaY, NpoTMBara abo “ycysay Tynukis”»™™". [itoun B Takmi
cnocib, BiH mMae NpaBoO BiAMOBUTMCA BiA peanisauii cBoix 06oB’'A3KiB 3a
KOHCTUTYLi€IO, 3@ HAABHOCTI ICTOTHMX NPUYMH. [JO TOrO X Take He3aNexHe
NONITUYHE pillEHHSA, LLLO Peani3ytoTb 3a PO3CyA0M 0CObU, L0 MOTro yXBatoE
i He nignarae nepernagy, He moxe HByTW NiACTaBOK ANA NPUTATHEHHSA MOro
[0 MoNTUYHOI BignosiganbHocTi™™

OfHaK BapTO 3BaXXWTW Ha Te, WO 33 iHWWM KOHCTUTYLiIMHMM CleHa-
PiEM PO3BMBAIOTHLCA MOAIT TOAi, KO/MM MONITU30BAHUA 3MICT MaA€E MO3u-
LA raBun AepKasu.

Government and Politics in Western Europe: Britain, France, Italy, Germany. Oxford: Oxford University
Press, 1998. P. 227.

Queen was ‘so enraged’ by Margaret Thatcher’s refusal to back sanctions on apartheid that she wanted
to scrap their weekly meetings. URL: https://www.dailymail.co.uk/news/article-5219155/Queen-enraged-
Thatcher-apartheid.html (Last accessed: 20.04.2021).

CpaBHUTE/IbHOE KOHCTUTYLMOHHOE NPaBo B OKTPUHE U cyaebHbIx pewweHusx. C. 595.

Tam camo. C. 595.
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Mepwnm pe3oHaHCHMM BMMAAKOM CTajla CUTyaLid, KOAM Y KBITHI
1990 poKy Koponb benbrii BiAMOBMBCA NiANMCYBATM 3aKOH, WO AEKPUMI-
Hani3ye abopTh, OCKINbKM Lie He BiAnoBiAan0 Moro penirimHMm nepekoHaH-
HAM. Of4HaK, He Baxatoumn pymMHyBaTM CBOE PEHOME «HE3a/IeKHOTMO rapaHTa
LiNiCHOCTI AepraBW», BiH CKOPWUCTABCA IHCTUTYTOM TMMYacoBoro aAob6po-
Bi/IbHOrO YCYHEHHS Bif, BUKOHaHHA 0608’ A3KiB (cTaTTa 93 KoHcTuTyUii benb-
rif), i ,O3BONMB NiANMCaTK NpeM’epy 3a3Ha4YeHuI 3aKoH. Micns 36 roanH Bif,
MOMEHTY BiZICTOPOHEHHS, 3i6paBcA NapiameHT i BU3HAB GaKT NPUNUHEHHSA
06CTaBMH, WO He A03BONANM KOPOO NPaBUTb, i r1aBa AepKaBu GaKTUYHO
NOBEPHYBCA /10 BUKOHAHHA CBOIX KOHCTUTYLIMHMX 3aBAaHb .

Lis npaBoBa cuTyallia, Wonpasaa, y A0BOAI AMBHIM iHTepnpeTauji, byna
BMKOPUCTaHa 4epe3 27 poKiB B aprymeHTauii 4OCUTb PE30OHAHCHOro pi-
WeHHA KoHcTuTyuinHoro cyay Monaosu, AKOMY O0BENOCA BMPillyBaTh
CKNAAHWMIN [EePXaBHO-NPaBOBUM CMIp MiX ypALOM Ta NPe3naeHTOM, AKUI
33 CBOIMW MONITUYHMMM MOTMBAMMK BKOTPE BIAMOBMBCA MpM3HA4yaTH 3a
NOAAHHAM ypALy MiHICTpa 000POHM (LOPEYHO 3ayBaXKMTK, WO B OCHOBY
aprymeHTaLii npesnaeHTa 6yno noknageHo moro 6axkaHHA, AK BepxoBHOro
fToNOBHOKOMaH/ayBaya, 6aunTh Ha Wi nocadi BnacHoro KaHamaata). Cya
3ayBaXKMB, LLLO «ODPaAHHA Npe3naeHTa NPAMMUM roIOCYBaHHAM He MaE oro
NepeTBOPIOBATM Ha OMOHEHTA MapAameHTy». «Y KOHCTUTYLIMHIMA apxiTek-
TOHiLi Pecnybnikn MonaoBa NpesnaeHT BUKOHYE HEMTPaNbHY PO/b, PO/b
apbiTpa, BiH He Mo)e ByTW MONITUYHMM rpaBLEM, Lo cTano 6 Hecymic-
HMM 3 JIOTIKOKO NMapiaMeHTCbKOro pexkumy». Cya OuiHMB CBIOMY BiAMOBY
npesnaeHTa BifL BUKOHAHHA CBOrO KOHCTUTYLLIMHOrO 060B’A3KY NPU3HAYK-
TV MIHICTPa, AK CEPNO3HY 3arpo3y XUTTEAIANbHOCTI ypAay, HauiOHAbHIM
6e3neli n 06OPOHI 11 BiAMNOBIAHO, K MiACTaBy ANA 3aCTOCYBAHHA MEXaHi3-
My TMMYaCOBOrO YCYHEHHA Mpe3naeHTa 3 NocTa B MOPAAKY, BU3HAYEHO-
My KoHctutyuieto Mongosu (4actuHa 1 ctatTi 90). | Hagas 3mory rososi
Nap/famMeHTy peani3yBaTh BKa3aHe MOBHOBAXKEHHA i3 NPU3HAYeHHA YaeHa
ypaay (MoctaHoBa KoHCTUTYLiMHOTO cyay Big 17 »xos8THA 2017 poky)™. o
TOro » 6e3nocepesiHbO Y BKa3aHii HopmMi KoHCTUTYLT came Takoro nopaa-
Ky He nepeabaveHo.

lLle oAHMM SCKpPaBMM CBiAYEHHAM FNaBeHCTBa Npe3naeHTa (MoHapxa)
Y BNaZlHOMY MEXaHi3Mi € 3aKpiNIeHHA 33 HAM MOBHOBAXEHb BXXMBATU EKC-
TpaopAMHapPHI 3ax0aM B HaZ3BMYaMHMX CUTyaLiax (emergency power). Ak

Fun Fact: Belgium went for 36 hours without a king in 1990. URL: https://brussels-express.eu/fun-fact-
belgium-36-hours-without-king/ (Last accessed: 20.04.2021).

MocTtaHoBa KoHctuTyuiiHoro cyay Mongosw Big 17 skoBTHa 2017 poky. URL: http://www.codices.coe.
int/NXT/-gateway.dll?f=templates&fn=default.htm (gata 3BepHeHHs: 20.04.2021).
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NPWKAaA[ 0CTaHHbOrO, HopMa CTaTTi 16 KoHcTUTyLii ®paHLuii, BignosiaHoO Ao
AKOI, B CUTyaLl, KKOAW IHCTUTYTM pecnybnikmn, HesanexHicTb Haujl, uinic-
HiCTb ii TepuTOpPIil aB0 BMKOHAHHSA i MiKHapPOAHWX 3000B’A3aHb OMUHAOTb-
€A nig, cepriosHoto | 6esnocepeHbOI 3arpo30to, a HopmManbHe dyHKLo-
BaHHA KOHCTUTYLIMHWX OpraHis nybaivyHoi Bnaau nepepsBaHo, NpesnaeHT
pecnybniku BXXMBAE BCiX 3aX0AiB, AKi ANKTYIOTb LIl 06CTaBMHM, Nicaa odillin-
HOI KOHCY/bTaLii 3 Npem’ep-MiHICTPOM, 3 TONI0BaMM Nanat, a TaKoXK 3 KoH-
CTUTYLiMHOI paaoto». LIMMM NOBHOBAXKEHHAMM CKOPUCTABCA Mpe3naeHT
Wapnb ae Tonnb y KBiTHI 1961 poKy, KOAW YeTBEPO reHepanis BALWTYBAAN
3aKONOT B AKMPI.

BnABOM TOro, WO rnaBa AepKaBW 34aTeH BUXOAMTM «3a» TPaAAWLiAHI
MeXi AiANbHOCTI NeBHUX MNIOK BNaAM € 3aKPINAEHHA 33 NPe3naeHTOM AUC-
KpeujiMHOro NOBHOBAMKEHHA i3 3aCTOCYBAHHA IHCTUTYTY MOMUAYBAHHA. Tak,
BIANOBIAHO A0 YacTuHM 12 cTaTTi 87 KOHCTUTYLT ITanii, npe3naeHT moxe
[apyBaTV NOMUIYBAHHA Ta NOM AKLLIYBATK NOKapaHHA.

Te, WO Ue NOBHOBAXKEHHSA Mae abCoNOTHO AMCKPELMHNI 3MicT, nia-
TBEpPAMB KOHCTUTYLIMHWIA cyA ITanii B pilleHHi y cnpasi, AKe cTocyBanoch
OCKapXXeHHA BIAMOBM MIHICTPOM HOCTULIT BMKOHYBATM aKT Npe3uaeHTa
Npo NMOMMIYBaAHHA 3acyAsKeHOoro 3a BOMBCTBO MNoniujiiHoro komicapa. Cya,
BKa3aB Ha HEMOX/IMBICTb BUKOHABYOI BNaaM BTPYHATUCh B peasi3auito Liel
KOMMETEeHL,i, @ TaKOX 3ayBaXKMB, WO «MNpPaBO OapyBaTWM MOMWIYBAHHA,
bopmManbHO NepcoHasnbHa NpeporaTMea abcoNtOTHOrO cyBepeHa, no cyTi,
36eper/io CBOE 3MiCTOBHE HAMOBHEHHS Mic/1A Nepexoay A0 KOHCTUTYLIMHOI
MOHapXii i € NEBHUM YMHOM CBiJ4EHHAM aBTOPUTETHOCTI 0OCOBN MOHapXa,
OCKiNIbKM NOBHOBAXEHHSA BiAKNACTU NOKapaHHA € HAMACKPABILLMM CBiAYEH-
HAM Bnaam»” (PiweHHa Ne 200/2006 sig 18.05.2006).

5.2.1.3. lyaniam BMKOHABYOI BNaaM B 3MillaHUX pecnybnikax

TpaanuiiHo chepoto BiANOBIAANLHOCTI NPe3naeHTa € 30BHILIHA Noi-
TUKa, O 3yMOB/IEHO MOr0O CTaTyCOM fiK T1aBU AepKaBu (3BMYaNHO, LLO B
YMOBax MNapaaMeHTCbKOT pecnybikm Taki NOBHOBAXKEHHA € NepeBaXKHO HO-
MiHanbHUMM). Came Us chepa € HaCKNAAHILLOK AiNAHKOW A4S crniBnpall
MiXK T1aBO0 [epKaBM Ta NPEem’eP-MiHICTPOM B YyMOBaxX 3MilllaHoi (Hanisn-
pe3naeHTCbKoI) GopMu NpaBaiHHA.

PiweHHsa Ne 200/2006 KoHcTuTyuiHoro cyay Itanii Big 18.05.2006. URL: https://www.cortecostituzionale.-
it/documenti/download/doc/recent_judgments/S2006200_Marini_Quaranta_en.pdf (aata 3BepHeHHs:
24.04.2021).
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TyT A0PEYHO 3BEPHYTUCA A0 A0CBiAy dyHKLUitoBaHHA M'aToi GpaHLUy3b-
Koi Pecnybniku, B skt 0o pepopmm 2000 poKy byno AeKinbKa nepioais Tak
3BAHOrO «CMiBICHYBaHHS», KO [aBa AepKaBn Ta NPem’ep, Lo yocobtoe
Nap/flaMeHTCbKy BinblLUiCTb, HANEXKaNM A0 PiI3HUX NAPTIMHUX CUA. 30BHILL-
HbOMONITUYHI NMUTaHHA B KOHCTUTYLIT ®paHLjii BperyboBaHO B TaKkMi cro-
Cib, Wwo H6e3 B3aemMoaii MiXK LMK opraHamm Bnaam edekTUBHE PO3B’'A3aHHA
NUTaHb BUABUTLCA HEMOXKAMBMM. BianosiaHo Ao cTaTTi 52 OCHOBHOrO 3a-
KOHy, Npe3unaeHT pecnybniku Bege nepeMoBMHM NPO NiANMCcaHHA 40roBo-
py Ta paTtuadikye Moro. LLlo cTocyeTbea mMidkHapoaHWX yroa, Aki He nianara-
toTb paTudikal,i, To NPO NepemMOBUHMN LLOAO HUX Ta IXHE YKNAAEHHA ypas,
3060B’A3aHNI ANLLE TPMMATU [N1aBY AEPHKABK B KyPCi.

B ymoBax cninbHoOi napTiMHoi nnatdopmmn npesmaeHTa Ta ypsaay ocTaH-
Hi BiAA@€E MalKe BCHO iHILLIATMBY Ha YKNAAEHHA MiXKHApOAHWX YroZ rnasi
Oeprasu. MNpoTe B cuTyal,ii 3 pi3HOK NapTIMHOK HaNEXHICTIO ypAaa, NoYn-
HaE€ AiATW | BUKOPMCTOBYE CMOBHA NOBHOBAXEHHA WOA0 CaMOCTIMHOrO Be-
[OEHHA NeperoBopiB M yKNaAeHHA 33 iXHIMK pe3ynbTaTaMn AOroBOPIB, AKi
He niansaratoTb paTudikaLii. Y Takomy pasiypsaa nvwe iHbopmye npesnaeH-
Ta Npo 3p06/1eHi HUM 30BHILHLOMONITUYHI KPOKM .

[HWKMM BapiaHTOM CMiBICHYBaHHA Npe3naeHTa Ta ypaay B YyMOBax iXHbOI
Pi3HOI MapTIMHOI HANEXKHOCTI € YMOBHE PO3MOAINEHHS MiXK MaBoto Aep-
)KaBu Ta ypagom cdepm 30BHILLIHbOI MONITUKM Ha AeKiNbKa cekTopis. Taka
cuTyauia byna 3a yacis, konu npesnageHTom 6ys ®. MiTTepaH, a raBoto
ypagy — XK. Wupak. [lomoBneHicTb, AKa OTPMManNa HagiTb CBOKO HA3BY —
«KOMEKC CMiBICHYBaHHA» ", MiXK ABOMa BAaAHUMM IHCTUTYLIAMM NoaArana
B TOMY, LLIO [/1aBa AEPKaBW KOHTPOJOE NMUTAHHA HalLiOHaAbHOT 0O0POHM,
bpaHKO-HIMeLbKi BiAHOCUMHW, PO33OPOEHHA, @ YpPAL, CBOEKD Yeproto, oni-
KyBaBCs NMUTaHHAMMK 6e3nekn B perioHi bansbkoro Cxoay, AGpuKkn Ta nu-
TAHHAMM 30BHILIHbOI EKOHOMIKM. A Bpery/itoBaHHs apabo-i3painbCbKoro
KOHONIKTY Ta MUTaHHA EBpONencbKoro ByAiBHMUTBA 3aaMLlanmch chepoto,
AKOIO OMiKYBaNMCh OJHOYACHO 1 NPe3naeHT, i ypaa™ .

3ara/iom ke HaBiTb TakuMih GopmaT CniBiCHYBaHHA Mir 3aBaAaTh CyTTe-
BOI WKoAM eDeKTUBHOCTI AepKaBHOMY yrnpaB/iHHIO. 3aC0O0M YHUKHEHHSA
TaKMX CUTyaLiM CTaNo CKOPOYEHHA TepMiHy nepebyBaHHA Npe3uaeHTa 3
ceMn 10 N'ATU POKIB, 3PIBHABLLM CTPOK i3 TEPMIHOM Aii NapAaMeHTCbKOro

Oees A. C. CoBpemeHHan ®paHuma: mexaHn3m GopMUPOBaHUA BHeLIHEeW NoAnTUKK. M.: MexayHapoa-
Hble OTHowWweHus, 1985. C. 17.

MoAnUTUYECKME MHCTUTYTbI Ha pybexe Tbicadenetwit / oteert. ped. K. Xonogkosckuit. [ybHa: GeHukc+,
2001. C. 312.

KOHCTUTYLMOHHO-NPAaBOBOM MeXaHU3M BHeLWHel noantuku. M.: POCCIM3H, 2004. C. 153.
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MaHAaaTa (BianoBigHe pilleHHA Byno yxBaneHo Ha pedepeHaymi y BepecHi
2000 poky). e, cBO€to Yeproto, MakCMMaabHO HaBAN3UAO eneKTopasbHi
LUMKAM BUOOPIB rNaBm AepKasu Ta NPeACTaBHULbKOTO OpraHy, Wo Hacnpas-
Li YHEMOKIMB/IOE KapaMHaIbHOI 3MiHM HacTpoiB BUOOPLB y Nepioa MixK
NPe3snaeHTCbKMMM Ta NapaameHTCbKUmMK Brubopamu™. MpoaemoHCTpyBa-
TU Te, SIK NPaLOE TaKa iHiLiaTMBa MOXHA Ha NPUKAAAi OCTaHHIX BUDOPYMX
KaMnaHii: Ha npe3unaeHTCbKnx BUbopax (23 KBiTHS Ta 7 TpasHa 2017 poky)
nepemir E. MakpoH, a 3a pe3syabTaTaMu NapaameHTCbKMx BMbopis (11 Ta
18 yepBHA 2017 poKy) HaMbinbLLy KiNbKICTb MaHAATIB OTPMMana nponpe-
3MAeHTCbKa napTia «Bnepen, pecnybaiko!.

HaTomicTb cneumndika 3miwaHoi dopmn npasaiHHA Ta ii KOHAIKTO-
FeHHMI NoTeHujian noTpebye cniBnpaLi Mk Npe3naeHTOM Ta ypaaom, Ha
LbOMY MOCTIMHO HAroNOLWYTb 1 OPraH KOHCTUTYLIMHOT topuUCaMKLIi. Tak,
y CUTyali, Konn KaHuenspia npem’epa /. Tycka Bigmosuna npesmaeHTo-
Bi /1. KaUMHCBbKOMY Y BUKOPUCTAHHI ypAA0BOro NiTaka A y4acTi B CamiTi
€C, MOTMBYBaBLIM Lie TUM, WO Le NPMBATHUIA BI3UT i Npe3naeHT He Mae
MOBHOBAXKEHHSA 3 NUTaHb yyacTi Monblli 8 ECT, KOHCTUTYLIRHWIA TpMBYHAN
MonbLi 3ayBaxkMB Take: AiANbHICTb [Monblli B EC MOXKe MaTW xapakTep Ak
30BHIWHBLOI MONITUKM, TaK | BHYTPIWHbLONONITUYHOI AIANBHOCTI, OTXe, L
NUTaHHA MOXKYTb NepebyBaTh AK B NNOLLMHI BiANOBIAANBHOCTI ypaay, TaK
i TnaBn aepxkaBu. Tak BUHMKAE 0HOB'A30K BULLMX OPraHiB Bnaam cnisnpa-
LtOBATK 3 NWUTaHb NOANITMKKM ydacTi Monblli B EC. «OBOB’A30K AepKaBHUX
OPraHiB cniBnpautoBaTh € OPUANYHUM 0OOB A3KOM, LLLO CNPAMOBAHUI Ha
[OCArHEHHA OAHOMAHITHOCTI Ail, WO BXMBAOTb WOA0 30BHIHbOT NONITK-
K1 Ta nonitukm EC. BoHa oxonatoe 3abopoHy dopmMyBaHHA ABOX Napanesb-
HUX | He3aNeXHUX LLEeHTPIB 30BHIWHBLOI NONITMKK. ChiBnpauA O3HavaE, Wo
Npe3naeHT He MOXKe NPOBOAMTN KOHKYPEHTHY YPA4OBIA NoniTuky. Le cy-
nepeynno 6 HauioHaNbHUM iHTepecam MonbLi» (PiweHHs TpnbyHany Big
20 TpasHa 2009 pokry) ™.

Jeulo iHakwe po3TaBfeHo aKueHTM KoHcTuTyuinHum Cyaom Ykpai-
HW. BKa3aBlWM Ha Te, WO edPeKTUBHICTb 30BHILHbOI MONITUKM NoTpebye
KoopAMHaL|ii Ta y3roAyKeHOCTi Ail OpraHiB AeprKaBHOI BnaAu, cyn, 3a-
YBaXKMB 0COBANBY POb NPEe3naeHTa B MexaHi3mi 30BHILLHbOI MOMITUKMY,
MOro rMaBeHCTBO, WO BUABAAETLCA B MOr0 MOMK/IMBOCTAX KOOPAMHYBATM

Boyron S. The Constitution of France. A Contextual Analusis. Oxford: Hart Publishing, 2013. P. 61—62.
CkaHgan y Monbui: npesnaeHT i npem’ep He Noainuam cneunitak go bptoccens. URL: https://www.unian.
net/politics/153540-skandal-v-polshe-prezident-i-premer-ne-podelili-spetssamolet-dobryusselya.html
(naTa 3BepHeHHs: 24.04.2021.).
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm
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LifANbHICTb OpraHiB BMKOHaBYOi Bfaau B Uit chepi (PiweHHa Bia 15 ciyHs
2009 poky Ne 2-pn/2009).

Cnpobun nocuNeHHA neriTmmadii KepiBHMKA BUKOHABYO! BAAAN MOXKYTb
MaTW M iHWIi HeraTUBHI HaCcNiAKWM. HanpuKnag, «eKkcnepumeHTaNbHUI» No-
PAZOK 3aMOBHEHHA Nocaau npem’ep-miHicTpa I3painto. Y uiit KpaiHi 3 nap-
NAaMEHTCbKOI GOPMOIO NPaBAIHHA HaMPUKIHLI MUHYA0rO cTopiyda’ 6yao
BMpilleHo A1 3abe3neyeHHs cTabiNbHOCTI NapaaMeHTCbKOT Koanilii, nocu-
NIEHHA CUCTEMM CTPMMYBAHb Ha MPOTMBAr MiX BMKOHABYOIO Ta 3aKOHO4aB-
YOO BN1A/10H0 3aNpPOBaAUTM NPAMMIA cnocib obpaHHsa Nnpem’epa BMHBOPLUAMM
(no Toro x BMbopM Npem’epa Mann BindyBaTMCb 0AHOYACHO i3 BUBopamm
[0 napnameHTy). OKpiM HazBaHUX NPUYMH, AOAATKOBOI MeTo pedopmu
Ma/io CTaTU HaZaHHA BUOOPLAM MOXIMBOCTI BUPILLYBATW LUMPLUWIA CNEKTP
NMTaHb Nia Yyac BMHOPIB: iMm He oBeaeTbCA bopMyBaTH CBill BUBIp, 3 orna-
Ay NnLle Ha KaHAMAATYpY Nigepa napTii, AKMI o4yontoe ii nepeaBnbopUMiA
CMWCOK, Ta, NO CYTi, € FTOIOBHUM NPETEHAEHTOM Ha «NMPeM’EPCbKY» NOCcaay,
a BMC/IOBUTM TAKOXK MepeBary Nporpamam iHWnX « MiHOPUTapHUX» NapTin,
AKi 6epyTb y4acTb y B1bopax. ObpaHoro B Takmit cnocib npem’epa Haains-
/N OBHOBAXEHHAMM i3 PO3MNYyCKy NapiameHTy (3a 3rogn npesunaeHTa) y
pasi, KoNW NapaameHTCbKa BiNbLICTb Nepenae B ONO3uLLI0 A0 O4ONHOBA-
HOro HMM KabiHeTy.

Llei «ekcnepuMMeHT» y3anexHWB BEAMKI NapTii BiJ, MEHLMX 3@ 3HAYEH-
HAM MONITUYHUX CWUA, NPEACTaBAEHMX Yy Nap/laMeHTi, Hacamnepes Woao
byHKLUitOBaHHA Koaniui, a cam npeM’ep Tak i He OTPMMaB AOCTaTHIX NoNi-
TUYHWUX BaXKeniB 4/1A YXBaJIEHHA CKIALHMX pilleHb. Tomy nicia ABOX enekK-
TOPaNbHUX LMKAIB, Ha AKMX 3aCTOCOBYBAN LIEM MeXaHi3m, Bya10 BUPilLEHO
BiAMOBWITMCb Bif, HHOTO i MOBEPHYTUCb A10 TPAAMLIMHOrO GOPMYBaHHA ypA-
LIy NapAaMeHTChbKUM Wwasaxom™”.

Monpu NpeacTaBHMUBLKUIA XapaKkTep MaHAaTa rnaBu AeprKasu B npe-
3MAEHTCbKNX Ta 3MillaHnX pecnybnikax, uen iHCTUTYT He HabyBae cTaTycy
npeacTaBHMLBKOTO opraHy Bnaau. HasiTb To4i, KOM cam iHCTUTYT r1aBu
[EePKaBM MA€E KoNerianbHUin XxapakTep. AK e, HanpuKaaa, € B KOHCTUTYLiN-
Hil cucTemi bocHii Ta TepuerosnHm. ChopmoBaHa Ha niactasi JeMTOHCbKMX
yrog BnagHa cuctemMa nepefbayvyae HETUMOBY CTPYKTYPY iHCTUTYTY rNaBu
[eprKaBM — npe3unaii: 40 AKOi HanexaTb TPU YNeHn — oaAMH BOCHIELpb 1
OZIMH XOPBAT, KOXHOTO i3 AKX 0bunpatoTsb Bia Teputopii Peaepadii bocHii
Ta lepuerosuHu (00Ha i3 YacmuH coro3Hoi depxasu — fO. B.), 1 oaHOrO

Y pe3ynbrati yxBaneHHAa 1992 poky OCHOBOMOMOXKHOrO 3aKoHY «[po Ypaa».
Navot S. The Constitution of Israel. A Contextual Analysis. P. 146—147.
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cepba, sKkoro obumpatoTs besnocepenHbo Bia Pecnybnikm CepbebKoi (iHWwa
YacmuHa coro3Hoi 0epxcasu — FO. b.) (ctaTta V KoHCTUTYLT).

AHANOrIMHO AK | He BMN/IMBAE Ha L0 CUTYaLLit0 HAaABHICTb Y CTPYKTYpI iH-
CTUTYTY NPe3naeHTypM Nocaam BiLenpesnaeHTa. Tak, BiANoBiAHO A0 CTaT-
Ti 94 KoHCTUTYLii ApreHTUHK, nopaa, 3 Npe3naeHToM 0b6MpatoTb NPAMUMM
BMbOpamu BiLenpesnaeHTa. Mo cyTi, roN0BHA CTpaTeriyHa micia 3ano4yat-
KyBaHHA L€l nocaau Le BUKOHAHHA BiuenpesnaeHTom 0608’ A3KiB npesn-
[eHTa B pa3i BiACYTHOCTI OCTaHHbOrO B CTOAMLL, MOTO CMepTi, BiACTaBKM UM
YCYHeHHs 3 nocaam (ctatra 88).

Mpe3unaeHT, Ha BiAMIHY BiZl NapfamMeHTy, AKUIA € EAMHUM Y BAAZAHIN cuCc-
TeMi NpeACTaBHULIbKMM OpPraHoOM, YNOBHOBAXKEHWIM Ha NpeACTaBHULITBO
OeprKaBu, TOAI AK Nap/laMeHT € BUPA3HMKOM iHTEPECiB HapOoAy.

5.2.1.4. KOHCTUTYLiMHi MexaHi3MKN B3aEMOBIAHOCUH Npe3naeHTa i3
iHWMMM TinKamn BRaam

CTaTyc rnaBu OepKaBM Ja€E 3MOTY BUOKPEMMUTM TPAAMLiMHI Tpy chdepm
BiANOBIAANbHOCTI Npe3naeHTa — 30BHILLHA NONITUKA, HaLiOHaAbHa be3ne-
Ka Ta 060poHa. 30Kpema, BaxK/IMBe 3Ha4YEeHHA Npe3naeHTa B 30BHiWHbOMO-
NITUYHMX BiAHOCMHAX 3aKPINJEHO Ha PiBHI MiXKHAaPOAHMX AOKYMEHTIB. Tak,
BIiANOBIAHO A0 YaCTMHM 2 CTaTTi 7 BiaeHCbKOI KOHBEHLii NPO MPaBO MixK-
HapoaHMx gorosopis (1969), rnasy AepaBu (Tak camo AK i r1aBa ypaay i
MiHICTP 3aKOPAOHHWX CrpaB) anpiopi BBaXKatoTb TAKUM, WO PENpe3eHTye
CBOIO AeprkaBy be3 noTpebu npen’ ABAEHHA A0AATKOBMX MOBHOBAXKEHb. fAK
3a3Ha4eHo B CTaTTi 3 3aKoHy YkpaiHu «[1po mixHapoaHi AoroBopu YKpai-
H1» (2004), mikHapodHi A40roBOPM Bif, iMeHi YKpaiHn Mmoxe nianucysatu
TiNbKM cam npe3naeHT abo 3a Moro AopyYeHHsaM.

JNleriTumoBaHmMit Ha BMOOpax Npe3naeHT, Wob 36epertn enekTopanbHy
NiATPUMKY, 3MYyLLEHWI 3BepTaTUCA A0 NPOBAEMATUKIM BHYTPILWHbLOT NOAITU-
K. Xo4a B LbOMY pa3i iHCTPYMEHTapIl MOoro BN/MBY Ha Aif/IbHICTb 3aKOHO-
[aB4Y0i Ta BUKOHABYOI BA1aj, J0BONI OOMEKEHUN.

Cepep TakMx Gopm peanisallii NOBHOBaKeHb C/iJ, BUOKPEMUTU TPU, 30-
Kpema: 3aKoHOZaBuYa iHilliaTMBa, BOTYBaHHA yXBa/NEHUX NapJaMeHTOM 3a-
KOHIB Ta BMAa4a BNACHMUX aKTIB.

LUloao npasa 3aKOHOAABYOI iHILiATUBMK, TO Came 3aBAAKM NOLAHHIO HA
PO3rNAL4 Nap/laMeHTy CBOIX 3aKOHOMPOEKTIB MNPe3naeHT 34aTeH AOCATTU
CBOIX NONITUYHMX Linel. Xo4a, 3BUYaHO, BaXKKO NOPIBHATM MOr0 «3aKOHO-
NPOEKTHY aKTMBHICTbY» 3 YPAZAOM, AKMI 33 BCIMa HEMMCAHUMMK NPaBMIAMM
3a/1a€ TOH 3aKOHOAABYIM AiANbHOCTI NapnameHTy. ([1ns NopiBHAHHSA: 3a ne-
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piog AianbHOCTI BepxoBHOi Pagyn YKpaiHu VII CKAMKaHHA npe3naeHT YKpa-
iHM nogas 190 3aKOHOMPOEKTIB Ha TNi NOAAHMX YPALOM 33 LeM e nepio,
1021 3aKOHOMPOEKTY).

BaxknnBoO, WO B OKpeMmMx BUNALKaX, AK-OT y CUTyaLLil 3i cTaTycom npe-
3nAeHTa YKpaiHu, raBa AepKaBM MOXKe HaZaBaTy CBOIM 3aKOHOMPOEKTaM
CTaTyCcy HEeBIAKNAAHWX ANA PO3rnAdy. 3 UbOro npmeoay KoHCTUTYLiHWIA
Cy4 YKpaiHW 3ayBaXKMB, LLO «TaKi 3aKOHOMNPOEKTU CNiL TEPMIHOBO BK/IHOYMU-
TV BepxoBHOtO Paaoto YKpaiHW A0 nopaaky AeHHOro ii cecii M po3rnaHyTm
B NPIOPUTETHOMY MOPAAKY — pPaHille HiX iHLWi 3aKOHOMPOEKTU — Ha BCIiX
CTaAiAX 3aKOHOAABYOro MPOLLECY BiANOBIAHO 40 NpOLEeLyPU, BU3HAYEHOO
KoHcTuTyuieto YkpaiHu Ta PernameHTom BepxoBHOi Paau YkpaiHu» (PilueH-
HA Bia 28 H6epesHa 2001 poky Ne 2-pn/2001).

HopMoOTBOpPYi NOBHOBaXKEHHSA INaBa AepKaBn peanisye y popmi BUAaH-
HA aKTiB. BinblUiCTb TaKMX aKTIB MatOTb iHAMBIAYaNbHWIA 3MICT. XapakTep-
HOt 0COBIMBICTIO peanisallii TaKMX MOBHOBAXKEHb € KOHTPACUIHALLIA aKTiB
rNaBu AepKaBK B 3MillAHMX Ta NapaaMeHTCbKMX pecnybnikax. Cam iHCTUTYT
KOHTPACUKIHALLiT CArae KOPIHHAM Yy Ti YaCu, KOJIM BIaly MOHapxa NOCTynoBo
obMmexKyBanuM MOro pagHMKKM, NapaaMeHT Ta ypAaad. BBarkanu, Lo KOHTpa-
CUTHYBaHHAM MiHicTpu BepyTb Ha cebe BiANOBIAANbHICTb 3aMiCTb MOHapXa
i NiANAratoTb NOKAPaHHIO, AKLLO aKT, AKU BOHW KOHTPACUTHYBaAW, MiCTUTb
NPOTU3aKOHHI enemeHTH .

KoHTpacurHauin akTis nepeadadvae 0608’ A3K0BY A1 NPOMY/bralii npo-
Leaypy CKpinaeHHA nignucamm ypsaosLis (3a3sMuait npem’ep-miHicTpa
Ta BiANOBigaNbHOrO MiHiCTpa) Takmx akTiB. PopmanbHO Taka npoueady-
pa 03Ha4ya€e nepeknadaHHs BiAMNOBIAANbHOCTI 338 KOHTPACUIHOBAHMUI aKT
Ha ocib, aAKi Moro ckpinuamn ceoimm nignnucamun. Hanpuknag, y Moptyranii
KOHTPACKrHaUiT NiANAratoTb akTK NpPe3naeHTa, BUA4aHi HUM Npu peanisauii
MOBHOBAXKEHb i3 PO3MYCKY OPraHiB aBTOHOMHMKX 0b1acTei, NPU3HAYEHHA
NoCaZloBLIB B OpraHu Takux obnactel, y chepi mixkHapoAHMX BiAHOCKH,
NPW3HAYeHHA Ta 3Bi/IbHEHHA BULLOTO BiICbKOBOIO KOMaHAyBaHHA, Oroso-
LIEeHHA HAZA3BUYAMHOIO CTaHy ToWO. BiAacyTHICTb KOHTPaACKrHaLlii NMPOBOKYE
IOPUANYHY HIKYEMHICTb Takux akTis (cTaTTa 140 KoHcTutyuii NMopTyranii).

YnHHa KoHcTuTyuia YKpaiHnm nepenbadae, WO aKTW, BUAAHHI MaBoto
OEepXKaBM Ha peanizalito TaKMX MOBHOBAXKEHb, AK NMPU3HAYEHHA Ta 3Bijb-
HEHHA raB AMNAOMATUYHUX NPEACTAaBHUUTB YKpAiHM B iHLWIMX AeprKaBax
i NPY MiXKHAaPOAHMX OpraHizauiax, NPUMHATTA BiPYMX i BIAKANYHUX TPAMOT

AnekceeB A. A. KOHTpacurHMpoBaHue, ero 3HayeHve n 06bem B KOHCTUTyUMOHHOM nipase. C.-M6.:
CeHatopckas Tunorpacus, 1906. C. 21.
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ONNNOMATUYHUX NPEACTaBHUKIB IHO3EMHUX [epKaB, KepiBHMLUTBO Paaoto
HalioHanbHOT 6esneku i 06opoHM YKpaiHK, BBeAeHHA B YKpaiHi abo B OK-
pemumx ii MicLLeBOCTAX HaZ3BMYAMHOIO CTaHy, OFON0LEHHA OKPeMMX MicLie-
BOCTeN YKpaiHM 30HaMM HaA3BMYAMHOI €KONOriYHOI CUTyallii, yTBOPEHHA
cyAiB, NianAratoTb CKpiNAeHHo nianmucamm Npem’ep-miHicTpa YkpaiHu i miHi-
CTpa, BiANOBiAaNbHOro 33 aKT Ta Moro BUKoHaHHA (cTatTa 106 KoHcTUTyLii).

Hacnpasgj Lue € nosoni cneundivHa bopma B3aeMoAji MixK rnaBoto aep-
’KaBW Ta ypagom y cdepax BignosiLanbHOCTI, e NPe3nAEeHT € KepiBHUKOM
neBHOI chepn Aep:KaBHOro ynpasiHHA, a ypaa, — NpPoBiAHMKOM Biano-
BiAHOT NONITUKKM, BOAHOYAC OCTaHHIN AK NPOBIAHWIN Cyb’eKT peanisauji Bia-
NOBIAHOI MOMITUKM MA€E 3HAXOAMTW MEBHWMIA BanaHC MiK NPOrpamoBUMM
3aBAAHHAMM Npe3naeHTa M NapaaMeHTCbKoi BinbWwocTi (3BMYaiiHO, WO B
napaameHTCbKMX AepXaBax LA CUTyaLlia BUAAETLCA NPOCTIWOK Yepes Ho-
MiHaNIbHY PO/b TNaBM AePKaBK AK CyH’'eKTa NONITUKK).

Mo4YacTM B KOHCTUTYLISIX CBiAOMO nepeabayatoTb creuiasibHi dopmm
B3AEMOLII rNaBu AepKaBy i3 ypAaaoM, AKi Aat0Tb 3MOry UMM iHCTUTYLIAM
Y3roZXKyBaTh CBOT MO3MLIT MiJ Yac yXBaJIEHHA KKOHTPACUITHOBAHHMX» aKTIB.
AK NpuKNag Po3rMAHBMO KOHCTUTYLIMHMIA AocBia Mosblli. MNpe3naeHT uiei
KpalHW Ma€e y CBOEMY PO3MOPAAKEHHI NPUHANMI ABa IHCTUTYLLIMHMX MeXa-
Hi3mM: Pada HalioHabHOT 6e3neKkn AK 4opaadnii opraH Npu rasi AeprKa-
BM 3 MUTaHb BHYTPILWHbOI Ta 30BHILLIHbOT NOAITUKKM (cTaTTA 135 KOHCTUTY-
uii Monbui 1997 poky), Ta Paga KabiHeTy (ctatra 141). OcTaHHA dopma €
3ac060M 06roBOpPeEHHA 3 YleHaMM YPAY KOHKPETHUX NUTaHb. Npe3naeHT
MOMe CKAMKATK Pasly, Aka HE Ma€E YiTKO BM3HAYEHOT KOHCTUTYLMHOI KOM-
neteHu;i. [lo ii cknafly HanexaTb YneHn ypaay (Paam miHictpis). MpesnaeHT
ro/IOBYyE Ha 3acigaHHsax Paau. MNpoTe Paga He moxe nepebupati Ha cebe
YPALOBY KOMMETEHLI .

Hacnpasai ue cxoxe Ao dpaHuy3bKoi moaeni Paan miHicTpiB — iHCTU-
TYLiMHOT GOpMK B3aEMOLIT INaBn AEPMKABU 1 BULLOTO OpraHy BMKOHABYOI
Bnaan. Came Ha 3acigaHHAx Paam nonepenHbo 06roBoproOTh TaKi BaXK/IMBI
PilLEHHA 3 «KOHTPACUTHaUiMHUX» NMOBHOBAXeHb, AK-OT: PO3MycK napna-
MEHTY, MOCTAaHOBKa NMUTAHHA NPO Map/laMeHTCbKY BiANOBIAANbHICTb YpALY,
nposefeHHA pedepeHayMy, BHECEHHA MPOEKTIB 3aKOHIB Ta periameHT-
HUX aKTiB Towo .

Banaszak B. Model of executive power in Poland. Yaconuc Kuiscbkozo yHisepcumemy npasa. 2011.
Ne 2. C. 318.

MapTuHioK P. KomneTeHUiHWIA fyaniam BUKOHaBYOi BNaau: fiepKaBHO-NpaBoBui gocsia N'atoi paH-
uy3bKoi Pecny6nikv Ta Ykpaiu./ lpaso Ykpainu. 2011. Ne 1. C. 202.

340



Monpwu ue, HaBiTb i TaKi NPOAYMaHi MeXaHi3MK He 3aBXAW CnpaLboBy-
t0Tb Yepes Hpak ycTaneHmx NoNITUYHUX TPAAMLIA KOMNPOMICHOrO PO3B’A-
3aHHA CKNAAHMX MWUTaHb [AEePXaBHOro ynpasAiHHA. Yoro BapTuii nuwe
KOH®IKT, O BMHWK HAaBKOMO BiAMOBW ypsdy KOHTPACUIHYBaTK CiM aKTiB
npe3sunaeHTa Biktopa HOuUleHKO i3 Npu3HaveHHs Nocnis i nepepopmaTyBaH-
HA Mepexi cyais BoceHn 2006 poky”.

MoTpeba BUPOBAEHHA KYNbTYPU KKOMMPOMICY» 3yMOB/IEHA TAKOXK TUM,
WO 333BM4Yai aKTW NpesuaeHTa A0 iXHbOro KOHTPACUrHyBaHHA 3a/uLla-
OTbCA B CTaTyCi NPoeKTiB. [lo TOro X «npem’ep-miHictTp abo BignosiaHWM
MIHICTp He 300608B'A3aHWI NiANUCYBATW YKa3, AKMUI BUAAHO 3 NOPYLWEHHAM
KoHcTuTyLii abo 6e3 A0TpUMaHHA iHWKX Npoueayp, BU3HAYEHUX 3aKOHa-
MM abo IHWWUMM BU3HAYEHUMM BMMOTaMK, iHaKLle npem’ep-miHicTp abo
BiANOBIAHMIM MiHICTP ByAyTb BiANOBIAaNbHI 33 Aji, AKi iM A0BeAETbCA BUKO-
HyBaTK 6e3 ypaxyBaHHS iXHix No3uLii, TO6To He3aneXHO BiA IXHBbOT BOAI, LLIO
cynepeynTb NPMHLMNAM NPaBOBOI AepKaByM Ta cnpaseaamnBocTi» (PileHHA
KoHctutyuinHoro Cyay /uteu sig, 30 rpyaHa 2003 poky)™.

Mpe3naeHT 3aaTeH BNAMBATM Ha [ieprKaBHY NONITUKY, 30Kpema i 3a J0-
MOMOrOI0 TaKOTo IHCTPYMeHTa ik BeTo . CyTo GOpMabHO [0 LbOro iHCTM-
TYTY MOXHa niaxoanTn 3 NOrsay po3riaay Moro Ak 4o 3acoby peanisalii
CTaTycy raBu AepyKaBu K rapaHTa KoHCcTUTyLji, npaB i cBo60A MOAMHMN.
MoKa3HMKOM UbOro MOKe ByTM 3anpoBaXKeHHA B KOHCTUTYLLIAX OKpeMmx
Aep»KaB 3MOrv npesnaeHTa nepes nignuCcaHHAM 3aKOHY 3BEPHYTUCb A0
opraHy KOHCTUTYLIMHOIO KOHTPOAIO, o6 nepesipmMTn Woa0 BianoBiaHO-
CTi KOHCTUTYLIT yXBaneHOoro nap/laMeHTOM aKTa. 30Kpema TakMM NpaBom
HagineHo npesnaeHTa MNonbuy. OgHoYacHO nepeabadeHo, AKWo KoHcTu-
TYUINHWI TpMOyHan BU3HAE NepeaaHnii Ha aHai3 3aKOH KOHCTUTYLLIMHNM,
npesnaeHT 30608'A3aHM Moro nignmucat (YactuHa 3 cTaTTi 122).

AHaNOTMHUM NPaBOM BETO HaAieHUI i Npe3naeHT YKkpaiHu (Kpim 3a-
KOHIB NpO BHECeHHA 3MiH A0 KOHCTUTYLIT YKpaiHu). Y HayKoBUX 11 ekcnepT-
HWX KOMax TPUBAKOTb AMCKYCIi HABKOIO MUTAHHA NOTPIOHOCTI 0bOpPMAEHHSA
BETO M1aBu Aep:kasu y GOPMIi BiANOBIAHOrO aKTa raBu AepKaBu (HUHI B
KoHcTuTyLii YkpaiHm nepenbayeHo ABa BMAM aKTiB Npe3naeHTa — yKasu 1
po3nopsaakeHHs). LLe Binbliue ua AUCKYCis 3arocTpuaach Ha Ti yXBaeHHS
KoHcTutyuiiHnm Cynom YkpaiHiu PilleHHA y cnpaBsi WoA0 nNpaBa BeTo Ha

Yu nouHeTbcA B YKpaiHi «yKasHa siHa». URL: http://www.pravda.com.ua/articles/2006/09/22/3158278/
(naTa 3BepHeHHs: 24.04.2021.).

PiweHHa KoHctutyuiiHoro Cyay /iuten Big 30 rpyaHa 2003 poky. URL: http://www.codices.coe.-int/
NXT/gateway.dll?f=templates&fn=default.htm (gata 3BepHeHHs: 24.04.2021.).

lMpo BETO AK eNeMEHT 3aKOHOAABYOrO NPoLLEecy NTUMETLCA Aani.
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3aKOH MPO BHECEHHA 3MiH A0 KoHCTUTyLi YKpaiHu™ (PiwerHs Big 11 6epes-
HA 2003 poky No 6-pn/2003).

MpegmeTom po3rnaay BiANOBIAHO A0 KOHCTUTYLIMHOMO NOAAHHA CTaB
«aKT Npe3naeHTa YKpaiHn — BeTo lNpe3unaeHTa YKpaiHW Ta npono3unuin Ao
yxBaneHoro BepxosHoto Pagoto YKpaiHu 3akoHy YKpaiHu «[1po BHeceHHA
3MiH f0 cTaTTi 98 KoHcTuTyuii Ykpainm». Cya, 40 KOMMETEHLIT AKOro Ha-
NEeXNTb OLHIOBAHHA KOHCTUTYLLIMHOCTI aKTiB Npe3naeHTa YKpaiHu, BM3HaB
Takum, Wo Bianosiaae KoHCTUTYLIT YKpaiHK (€ KOHCTUTYLiIMHUM), 3aiiCHe-
He nNpe3naeHTOM YKpaiHy NpaBO BETO LLOAO yXBaJEHOro 3akoHy. [Jo Toro
X, He BM3HABLUM 33 TaKUMW LIAMW FNaBu AepXKaBW CTaTyCy MOro akTa 1 BKa-
3aBLWMW, LLO «NepeBipKa 3MiCTy MPOMNo3nLin npe3naeHTa YKpaiHW 40 3aKOHY
B pasi MOro NoBepHeHHA Ha NOBTOPHMIN po3rnajd BepxoBHoi Paau YkpaiHum
He HaNeXuTb A0 NOBHOBaXeHb KoHCTUTyLiMHOro Cyay YkpaiHm».

KOHCTUTYLiMHa NpaKTUKa 3apybiKHMX KpaiH AeMOHCTPYE NpUKNaam,
KO/IM CBOIM aKTOM [aBa AepKaBu 0dOPMOE He BETO Ha 3aKOH, a Moro
NiANNCaHHA Ta ONPUADAHEHHA. Tak, NPUMIPOM, Npe3naeHT Ynni opopm-
JIIOE NPOMY/IbraLlito 3aKOHY Crnewia/ibHUM AeKPEeTOM, KOPUCTYHOUYNCh HaBITb
Ha LUbOMy eTani nesBHMM obcarom amckpellii. Mpo ocTaHHE CBIAYUTDL PilleH-
HA KoHcTuTyuinHoro cyay Yuni Big 30 cepnHa 2012 poky. Cnpasa cTocy-
Ba/lacb NPOMY/IbraLii 3aKOHY NPe3nAeHTOM Mif, iHWOK HAa3BO, aHiXK Moro
yxBanune napnameHt. Cya 3ayBaxkKMB, WO Taki Aii npesuaeHTa (onpuatoa-
HEHHS 3aKOHY JeKPeTOM Nif, iHLWOK Ha3BOM) He CynepednTUmMyTb KOHCTK-
TYL,iT 3 oMy Ha Te, WO Ha3Ba 3aKOHY He € HeBiAAi/IbHOK YaCTUHOK MOro
TEKCTY, | 3MiHa Ha3BM He 3MIHIOE CYTTEBO Cam 3aKoH. [1pasaa, o4HOYACHO
3ayBaXMB, WO NPe3naeHTY He CAiA NepeTBOPBATY TakKi Ail Ha perynapHy
MPaAKTKKY, OCKIIbKK Lie MOXKe CYyTTEBO BMJIMHYTW Ha A0BIpYi BiAHOCUHM, LLIO
MatoTb BYTWU MiXK rinkamu Bnaam.

BesnepewkogHomy 1 epeKTUBHOMY 34iMCHEHHIO MOBHOBAXEHbL [/1aBM
AEepXKaBu CNpUATb BiANOBIAHI rapaHTii. JJOBOAI 3HAYYLWMMK CAiA, BU3Ha-
TV rapaHTii iIMyHiTeTy, abCoNOTHOI HEeAOTOPKAHOCTI 3 NOMIAAY MOXKANBOCTI
NPUTATHEHHA 40 KPUMIHA/IbHOI BiAMNOBIAaIbHOCTI.

KoHcTuTyuinHnin Cya YKpaiHu aKueHTye Ha abCoNtoTHOCTI Takoi ra-
PaHTIi, BKa3aBLWM Ha Te, WO «NPaBO HeAOTOPKAHHOCTI Npe3naeHTa YKpa-
HM He morKe ByTM cKacoBaHO, NMPU3yNMHEHO abo obMmeXKeHO yHacniaoK
NopyLWeHHA NPOTU HbOrO KPMMIHANbHOI CApaBu i nepecnigyBaHHA y No-
PAAKY KpUMiHanbHOro cyaoumHcTea» (PiweHHa Big 10 rpyaHa 2003 poky

3BepTaEMO yBary Ha Te, L0 YWHHA Ha Yac po3rnagy cnpasu pegakuia KoHcTuTyuii YKpaiHu He BU3Havana
YKOPCTKUX 0BMeXeHb Ha BUAM 3aKOHIB, LOA0 AKUX NPABO BETO 3aCTOCOBYBATU HE MOXHa.
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Ne 19-pn/2003). Chig HaraaaTu, WO PO3rAa/, UbOro NUTaHHA bys GakTUYHO
CNPOBOKOBAHMIN MOPYLEHHAM KPMMiHaAbHOI CNpaBM NPOTM Npe3naeHTa
JNleoHiga Kyumu cyaneto AnenauinHoro cyay m. Knesa.

OxapaKTepmn3oBaHWii CTaTyC MaBn AEPKaBW AK YW HEeHaMBaXKNMBILLO-
ro (nicna napnameHTy) iHCTUTYTY Nyb6AiYHOT BNaaM 3yMOB/IIOE He TiNbKM
3anpoBaKeHHA CneLiasbHUX rapaHTii, ane i BCTAHOBAEHHA NEBHUX 0O-
MeXKeHb A5 0biimaHHA oaHier ocoboto Liel nocaam (K rapaHTia NpoTm
y3ypnau,ii Bnaam), Ta ocobamMBOro NopaaKy yCyHeHHA 3 nocTa.

TpaAMuiiHO BBaKatoTb, WO ABa TepMiHM NepebyBaHHA Ha MOCTY npe-
3M4eHTa AOCUTb AN peanisalii NporpamoBmuX LLien NeBHUM MOAITUKOM
Ta € rapaHTieto Toro, Lo He ByayTb 3ropHEeHO AeMOKpaTUYHi npolecH (Ha-
camnepes LUMKNIYHICTb NPoLeciB «BAaga-onosuuis-snaga»). OgHo4YacHo
LiKaBMM € Te, WO OAMH i3 «3aKOHOAABLLIB MOA» Y AEMOKPATUYHOMY CBITI,
CLUA, Baanuch A0 3anpoBaiKeHHA TakMx obMexXeHb NacnBHOro BMHOpYO-
ro npasa nuvuwe Yyepes 150 poKiB MicaA 3an04aTKyBaHHA YUMHHOT KOHCTUTY-
uii, 1951 poky nicna patudikauji 22-roi nonpasku: «oaHa ocoba He MoXKe
6yt obpaHa Ha nocagy npesuaeHTa 6inbll HixK ABa pasu»’.

LlikaBo, WO A0 LbOro B iCTOPIi amepuKaHCbKOi Npe3naeHTypn byna cu-
Tyauisa obpaHHA oAHiel 0cobu Ha Ll NocT YoTUPK pa3n nochinb. MaeTsbea
NpPO OAHOrO i3 HAMBUAATHILWMX NOITUKIB MUHY/NIOMO CTOPIYYA 32-10 Npesun-
nexta CLUA ®paHkniHa JlenaHo Py3sensta. | xTo3Ha AK 61 cknanacb Moro
nofanblua Kap'epa, AKOW He NepeaYacHa CMepTb Ha APYromy PoLLi YeTBep-
TOro CTpoKy npesmaeHTcTBa. OaHak GaKTMYHO «npeuedeHT Py3Benbra»
CNOHYKaB B MOAA/NbLLIOMY YXBaNeHHA 22-01 NONpaBKM 40 KOHCTUTYLI.

BiTYM3HAHA KOHCTUTYLMHA iCTOPIA MAE IHLWMA KOHTPOBEPCINHUI «Kelc
Kyummn», aknin ctocyBaBcs TAymadeHHs KOHCTUTYUiMHMM Cyi0M NONOXKEH-
HA YacTWHK 3 cTaTTi 103 KoHcTuTyuii YKpaiHM Woao obmeXKeHHA CTPOKIB
nepebyBaHHA Ha NOCTY NpPe3naeHTa B KOHTEKCTI Toro, 4Ym moxe J1. Kyuma,
AKMIM BNeplwe obupascs A0 yxBaseHHA YMHHOI KoHCTUTYLji, npeTeHayBa-
TW Ha TpeTi TepmiH. Cya BKasaBg, WO 3rajaHe obMexeHHA «MOLWMPHOETb-
€A NMWe Ha ocib, AKMX 0bMpatoTb Ha NOCT Npe3naeHTa YKpaiHu nicnsa Ha-
6yTTA UMHHOCTI KoHcTuTyuieto YkpaiHn 1996 poky». «Ocoba, aKy Bnepule
byno obpaHo npes3naeHTOM YKpaiHM 33 YMHHO KOHCTUTYUjE YKpaiHm
1999 poky, mae npaBo 6anoTyBaTMCA Ha YeproBmMx BMbopax nNpesmaeHTa
YKpaiHun y 2004 poui» (PiweHHsa 8ig 25 rpyaHs 2003 poky Ne 22-pn/2003).
Haspaa uu OOUiINbHO KOMEHTYBATUM Lie HaATO CYMHIBHE 3 No3uLii 40Tpu-

Kunaaerbes B o4i BiACYTHICTb HAaNPUKIHL LiElf HOPMUW 3BUYHOTO ANA NOCTPAAAHCHKUX KOHCTUTYLi CNoBa
«nigpagy».
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MaHHA MPUHLUMMAY HACTYMHOCTI B KOHCTUTYLiIMHOMY PO3BUTKY YKpaiHu pi-
WEeHHA, NO3UTUBHMM € Anwwe Te, Wwo J1. Kyyma He CKOpMUCTaBCA HUM ANA
NPOOB!KEHHA CBOEI NPe3nAeHTCbKOI Kap'epn.

TaKi HeOAHO3HAYHI KOHCTUTYLiMHI Ka3yCu BUHWKANWN B EBPOMENCBKOMY
KOHCTUTYLiOHaNi3mi 1 Ao Toro. Tak, 1997 poKy KOHCTUTYLinHWIA cya XopBarTii
no3sonns ®paHbo TyakmaHy 6anoTyBaTMUCh Ha TPETIM NOCNiNb NPe3naeHT-
CbKMI cTpOK (PiweHHa Bia 11 yepsHa 1997 poky). LLonpaeaa, y Wi cnpasi,
AKLLO NOPIBHATK 3 NonepeaHbOot, BYN0 AeKiNbKa NPUHLMNOBUX «aney», Ha
WO cnpaBeAAnBo BKasas cya. Konv snepwe ®. TyaxmaHa obupanm Ha nocT
npesnaeHTa, XopBaTia LWe 3aauManach YacTUHOW dpeflepaTUBHOI AepKaBK
tOrocnasisa (COPHO). Mo-apyre, WO HaNPUHLMNOBILLE, MOro, Ha BiAMIHY Bif,
BMMOT YMHHOT KoHCTMTYji 1990 poky (aKy Bya0 yxBaneHo He3aa0Bro nicas
0bpaHHa ®. TyarkmMaHa Ha NepLlmnii NPe3naeHTCbKUIA CTPOK), byno obpaHo
He NPAMWM roN0CYBaHHAM Ha 3arasbHOAEP}KABHWUX BMOOPaX, a napaameH-
ToMm. Mo-TpeTe, Moro NnepLnin NpesnaeHTCbKMUA TepMiH Bya10 CKOPOYeHo Ta,
no cyTi, BiH OyB nepexiaHWi 40 NPOBeAEHHA NepLUMX MiCAA NPOroaoWeHHs
He3anexxHocTi XopBaTii 1992 poKy npammx BMOOPIB raBun AepKasu.

5.2.1.5. [HCTUTYT iMNiumeHTy Nnpe3unaeHTa

[HCTUTYT iMNiYMEHTY BUMHUK B AHMii we B XVI ctoniTti. TpuBanui yac
MOro BMKOPWCTOBYBAM A0OBOAI aKTMBHO. Ha BiaMiHy Bia cyd4acHoro Bapi-
aHTa, B Ti YacK IMNIYMEHT O03Ha4aB nepeaycim NPUTATHEHHA BULMX Moca-
OOBLLB 40 KPMMIHANbHOI BiAMOBIAAbHOCTI. 3 YaCOM, KO/ B MeXax nap-
NIAMEHTCbKOT CUCTEMM BMHMKAA NONITUYHA BIANOBIAAIBHICTb YPALY Nepes
npeAcTaBHULBKMM OPraHOM, IHCTUTYT IMNIYMEHTY BTPATMB CBOO aKTyaslb-
HiCTb, | MOro CTanm 3aCTOCOBYBATWU A0BOAI PiAKO ™. Tak, 33 AaHUMM, AKi Ha-
BoAMTb B. €. YipkiH, U npoueaypa 3a OCTaHHI pokn byna goBeaeHa a0
KiHUA MLE KiNbKa pasiB — Yy KpaiHax JTaTUHCbKOT AmepuKkm, IHaoHesii, Di-
NiNniHax, a Takox B Asepbaiaykani™. OgHaK, AK 3a3Ha4aloTb y AiTepaTypi,
«edeKTUBHICTb IMNIYMEHTY C/liJ OLiHIOBATM HE TaK YacTOTOLO, AK PeasbHOo
MOKMBICTIO | AOLIIbHICTIO MOr0 BUKOPUCTaHHA» .

3MIHMAMCb 1 aKLEHTM B NPaBOBil Npupoi imniumeHTy — BiaTenep BiH
03Havyae ocobauBy npoueaypy BigcTopoHeHHa Big mocagn™ . Couianb-
HO-NPaBOBE MNPU3HAYEHHA IHCTUTYTY IMMIYMEHTY Ha Cy4acHOMy eTani po3-

.

Amennep M. MapnameHTbl. CpaBHUTENbHOE UCCNEA0BAHME CTPYKTYPbI U AATENbHOCTU NPeACTaBUTENb-
HbIX yupesKaeHuin 55 ctpad mupa. M.: Mporpecc, 1967. C. 445

YunpKuH B. E. CoBpemeHHOe rocyaapctso: MoHorpaduma. M.: MexayHapogHble oTHowweHus, 2001. C. 356.
MenbHuK O. IMniuMeHT npesmaeHTa. MoxAuBicTb | AouinbHicTb. Bive. 2000. Ne 2. C. 155.
AdaHacbeBa N. A. UMNUUMEHT B KOHCTUTYLMOHHOM MexaHuame CLUA: aBToped.amc. ...KaHA,. topua.
Hayk: 12.00.02; MI'Y um. M. B. JlomoHocoBa. topug,.dak. M., 1982. C. 9—10.
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BMTKY [E€PXKAaBHOCTI HE BMYEPMNYETHCA ANLLIE PO3YMIHHAM MOro AK OAHOMO
i3 e1eMeHTIB MexaHi3My CTpMMyBaHb Ta NPOTMBAr. AK CBIAYMTb NPaAKTKKA,
niZ Yac npoueaypu iMAiYMEHTY MOXKYTb OYTU BUABNEHI HE TiIbKM O3HAKM
3/I04MHHMX [ifHb YPAAoBLIB, a 1 0DCTaBMHM, WO € NPUYMHOK Heedek-
TUBHOTO AEPXABHOrO yNpaBAiHHA. Tak, Nig 4Yac iMniYMeHTy npe3naeHTa
CWA Pivapaa HikcoHa, cneujianbHa KOMICiA ceHaTy 3BepHyAna ysary ypaay
Ta rPOMa/ICbKOCTI Ha Cepo3Hi He0NIKK B chepi AOTPUMAHHA AEPKABHU-
MU CNYKOOBLAMM HOPM ETUKM [IePKaBHOrO YNpaB/iHHA, SKi, 30Kpema, i
CTanu OAHMM i3 Ba*KNMBMX YMHHMKIB, WO CNPUYMHUAN «BoTeprenT». Ko-
MiCifi TAKOXX 3anpOnoHyBasia KOHKPETHI KPOKM i3 3anobiHaHHA B ManbyT-
HBbOMY TaKMX ABMLL.

Mig Yac AOCNioKEHHA IHCTUTYTY IMNIYMEHTY BapTO 3BEPHYTW yBary Ha
TaKe CKNagHe NUTAHHA, AK NigcTaBa BiACTOPOHEHHA Mpe3naeHTa YKpaiHu
BiA, 06iiMaHOl nocaam B NOPAAKY iMMIUMEHTY.

BianosigHo fo Yactuuu 1 ctatti 111 KoHcTuTyLil YKpaiHu Heto € BUK-
HeHHA [pe3naeHToM Aep aBHOI 3pan 4M iHLIOTO 3/104MHY. Taka HOPMA € |
B KoHcTuTyLii Pocilicbkoi Peaepalyii (yvactuHa 1 ctaTTi 93), 33 04HUM e
BMHATKOM: «iHLIMM» MOXKe BYTK nnlle TAKKUIM 3104mH. Oapasy 3a3Haun-
MO, LLIO POCINCBKi MapaaMeHTapii BXKe 04HOro pasy Hamaraamcsa 3acTocyBa-
T uto npoueaypy. Y cepeamnHi 1998 poky 207 aenyTtaTiB [JeprkaBHOI Aymun
iHILIOBA/IM NMWTAHHA NPO MOYaTOK Npoueaypy IMMIYMEHTY Npe3naeHTa
Bopuca EnbupHa. Mlomy iHKpUMiIHYBanK Aji, AKi 3a NepeKoHaHHAM napna-
MEHTapIiB, Ma/In O3HAKW TAXKKMUX 3/T0YMHIB: AepXaBHa 3paja nig Yac nia-
nMcaHHA binoBeXCbKOI yroan; AepKaBHUIM NepeBopoT y KOBTHI 1993 poky;
He3aKOHHa BOEHHa onepalis B YeyeHcbKil Pecnybnili; 3aBAaHHA CyTTEBOI
WwKoAM 0BOPOHO3AATHOCTI KPAiHM; BUMHEHHA AiN, LLO CNPUYMHUAM COLL-
A/IbHO-EKOHOMIYHY KpPM3Y B KpaiHi. byno cTBOpeHO cneuianbHy cniavy Ko-
MicCito, fiKa 3ibpana maTtepiann BiANOBIAHO A0 MYHKTIB 3anNpPONOHOBAHOMO
06BMHYyBa4eHHA. OagHaK nif Yac rofocyBaHHs, LWo Bigbynoca 13—15 tpas-
HA 1999 poKy, *KOAEeH 3 MYHKTIB 0OBMHYBAYEHHS HE OTPUMaB MOTPIOHOI
KinbkocTi ronocis — 3007,

Len npuknag € 40BOMI MOKA30BUM. Pid y Tim, WO AiANbHICTb raBn aep-
*KaBW € A0BO/I cneumdiyHo0. PilleHHA, AKi BiH yXBatOE 3a3BMYall HE Ma-
OTb iIHAMBIAYa/IbHO-NPABOBOrO XapaKTepy, i TOMY Mif, 4ac iXHbOTO BUKOHAH-
HA ONOCepPeaKOBYHOTLCA YNCAEHHUMM PILLEHHAMM NiANOPALKOBAHMUX NOMY
BMKOHaBYMX CTPYKTYP. TOMy BCTAaHOBUTU MPUYUHHMIA 3B"A30K (LLLO € NOTPIb-

Knaccuku Teopum rocyAapcTBEHHOTO YNpaBaeHusa: amepuKaHcKkan wkona / nog pea. Ox. Wadbputua,
A. Xaiga. M.: U3-so MI'Y, 2003. C. 474.
IpaHkuH W. B. MapnameHT Poccuu: n3a. stopoe, gonon. M.: U3-8o rymaHut. auT-pel, 2001. C. 313—320.
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HUM enemeHTOM OO’EKTMBHOI CTOPOHM CKAaAy 3/104MHY) MiXK AiAaMM npe-
3MAEeHTa Ta HacNiAKamu, WO HacTaau, A0BOAI BaxKo. OTXKe, 3aCTOCyBaHHA
KPUMiHabHO-NPaBOBMX HOPM MiA Yac KBanidikaLii il rnasu Aeprasm BUA-
BMA0OCA AOBOANI BaXKKMM. Lle, 40 peui, | CTaNo OAHMM i3 YAHHMKIB yXBaNeHHA
HeraTMBHOrO pilleHHs Nig Yac nped’aBneHHa b. EnbUMHY 0OBUHYBAYEHHS.

BapTo 3BepHyTH yBary Ha paLioHaNbHille CNPUNHATTA KOHUENTY «Aep-
YKaBHa 3paZa» B KOHTEKCTI 3aCTOCYBAHHA IHCTUTYTY IMNIYMEHTY B NPaKTUL,
3apybixkHOro napnameHTapuamy. Piy y Tim, LLO TaKy NiACTaBy iMNiYMeHTY
rNaBn AepaBu MICTUTb | KoHCTUTyLia @paHuii (1958). MabyTb, ypaxosy-
toum ToM daKT, Wo YKpaiHa, Ak i PpaHLis € 3miluaHMmMM 332 bopMamm npas-
NiHHA pecnybnikamu, nig yac yxsaneHHa KoHcTuTyuji YkpaiHu 6yno BMKo-
puctaHo aocsia PpaHuji y po3s’a3aHHi Lboro nutaHHAa. OaHaK He Byno
BPAxoBaHO, WO Y GpaHLy3bKii LPUANYHIA HayLi Ta NPaKTULI «AepKaBHY
3pady», BUMHEHY NPe3nAEHTOM, PO3YMItOTb HE AK KPUMIHANBbHWI 3/104MH,
a nepeaycim AK «Cepho3He ynyLLeHHA Nig 4ac BUKOHAHHA NPe3naeHTCbKMNX
oboB’a3kiBY (K. Kikkenb), «KNONITUYHNI 3N10UYNH, AKMIA NONATAE Y 3NOBXKMU-
BaHHi CBOIMM 0DOB’A3KaMM YHaNIAOK Aii, wo cynepedyaTb KOHCTUTYLIT Ta
BULLMM iHTepecam aepasu» (M. diosepke)".

[HWO MOLWMPEHOIO NIACTABON IMMIYMEHTY € MOPYLUEHHA KOHCTUTYLLT
Ta 3aKOHIB. YM He HaNOKa3OoBIlUMM 3aCTOCYBaHHAM L€l NiACTaBM € Npo-
ueaypa imniymeHTy npesuaeHta /inten P. MNakcaca. [MpuynHot, Yepes aky
noyanu Lo npoueaypy, CTaB CKaHAan, AKMIM BUHUK Yepes 3B’A3KM npesu-
neHTa Makcaca Ta MOro OTOYEHHSA 3 POCiMcbKnum BisHecmeHom HOpiem bo-
PUCOBUM, AKWIN, 38 A@HUMU IMTOBCbKMX CNeLCyKb, Hanexas /10 pocin-
CbKOro KpumiHaniteTy. Cnif ckasaTu, Wo BiANOBIAHO A0 KOHCTUTYLT JTnTBK,
NiACTaBO IMNIYMEHTY Npe3naeHTa € rpybe nopyweHHa KoHcTuTyuii abo
NOPYLUEHHSA MPUCATK, @ TaKOXK BUABNEHHA GaKTy BUMHEHHSA 3/104MHY (CcTaT-
T8 74). Y camiit npouenypi 3aaiaHi ABa BnagHux cyb’ektu — Ceitm Ta KoH-
CTUTYLLIMHWI cy.

Came rpybe nopyweHHs KoHCTUTyLii BUABMB KOHCTUTYUiIMHWMIA cya, JTnT-
BM B Aiax npe3naeHTa P. [akcaca, KoM OCTaHHIM yXBa loBaB pilleHHA Npo
HagaHHA 0. bopurcoBy rpomagaHcTBa JINTBX. 30KpeMa CyA 3ayBaxKMB, WO
«Hi 3 KOHCTUTYLUIT, Hi i3 3aKOHY NPO rPOMAAAHCTBO, Hi 3 IHLWWX 3aKOHIB HE
BMTIKAE, O rPOMAAAHCTBO pecnybikm moxe byt oTprumaHe 3a ¢iHaHco-
BY, MaTepianbHy 4n Oyab-AKy iHWY NiATPUMMKY, TOOTO KynieHe... PilueHHA
P. Makcaca HagaTM rpomadsHCTBO pecnybnikm 0. BopucoBy AK BUHATOK
6yno BUKAMKaHe He NeBHMMM 3acnyramm tO. bopucoBa nepes AepxaBoto

.

Liut. 3a: Kpytoronos M. A. Mpe3unaeHT OpaHuy3ckoit Pecnybnunku: npasosoe nonoxeHue. M.: Hayka,
1980. C. 126—127.
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NnTBa, a Moro ¢iHaHCOBOM Ta iHLWOW NiIATPUMKOD, HagaHoto P. Makcacy
Ha Bnbopax npesumaeHTa Pecnybnikm 2002 poky. Tak, HaJaHHA rpOMaaH-
ctBa 0. Bopumcosy AK BMHATOK Byno nuwe Haropogoto HO. Bopucosy 3a
BMLLIEBKa3aHy niaTpmmky. [o Toro  «[pesnaeHT Pecnybnikm P. MNakcac,
Buaatodm 11 keitHA 2003 poky ekpet Ne 40, signosigHo Ao akoro . bo-
pucoBy ByNo HafaHO rPOMaAAHCTBO Pecnybnikmn JINTBaA AK BUHATOK, Kepy-
BaBca He KoHcTutyuieto Pecnybnikm JInTBa, He 3aKOHaMK, He iHTepecamm
Hauii i gepskasu /INTBa, a CBOIMM BAACHUMM iHTEpEecammn» .

YKazaB KOHCTUTYLiMHWI cya | Ha 3Ha4YeHHA CelMmy 11 cyay B MeXaHi3Mi
iMmniymeHTy. BiH OpieHTyBaBCA Ha Ti no3uuin, wo Cem — uge iHCTUTYUA,
AKa Ma€ NOMITUYHNIN XapaKTep i He MOXe BMUPILLYBaTW MUTAHHA NPO Te, Yn
nopywms npe3naeHT Pecnybnikm KOHCTUTYLIO | UM € Lie NOpYyLWEHHA rpy-
61M, TODTO NapaamMeHT He MOXKe BUPILLlyBaTK Chip Npo npasBo. HatomicTb
TaKMMM NMOBHOBAXEHHAMM HAZINEHO CyA.

PO3MipKOBYOYM Haf, TaKO KOHCTUTYLIMHOW GOPMYIOHD iHCTUTYLiN-
HOTO MexaHi3My iIMMIYMEHTY, Cy/ 3a3HauuMB, Wo AkOM Cellm yCTaHOBOBAB
dakT rpyboro nopyweHHa KoHcTutyu,i, Taki aii naparameHTy 6yam 6 Heob-
rpyHTOBaHMMM. «Lle o3Hayano 6, wo topuamnyHa npobaema, «4n NnopyLIns
Mpe3unaeHT Pecnybnikm KOHCTUTYLiO», Y4 Mano Mmicle rpybe nopyLieHHs
KoHCTUTYLIT, MOrna byTh BMpilleHa He TaKUM iIHCTUTYTOM Cy40BOi BNaau, AK
KOHCTUTYLIMHWIA cyA, WO, AK i BCi iHLWI cyan, cdOpMOoBaHMin Ha NpodeciiHin
OCHOBI, a CelMMOM fAK IHCTUTYTOM Zlep*KaBHOT BNaM, LLO 33 CBOEKD NPUpPO-
010 | CYTHICTIO € YCTAHOBOO MOITUYHOID, B UMiX PilLEHHAX BiOOPAKAETb-
cA NoANiTMYHa BoAsA BinbwocTi YneHiB Cermy Ta Yni pilleHHA FPYHTYOTLCA
Ha MNOMNTUYHUX AOMOBNEHOCTAX, PI3HMX MOMTUYHUX KOMMPOMICaX TOWO» .

OfaHaK OCTAaTOYHO MO3MLLi0 Cyay WOoA0 NONITUKO-NPAaBOBOI NPUPOAM iH-
CTUTYTY iMMiumeHTy Byn0 BM3HA4YeHo nicna Toro, Ak P. [Makcac 3BepHyBcA
[0 cyay 3i CKaprot npo BM3HAHHA HEKOHCTUTYLIMHMM MYyHKTY 2 cTaTTi 2
3aKkoHy «[1po Bnbopu MpesnaeHTa Pecnybnikm», aknin nepeabadae 3abo-
POHY 0CObi, yCYHYTIl 3 MOCTa B NOPAAKY iMMNiYMeEHTY, 6an0TyBaTMUCb Ha NOCT
npesnaeHTa NPoOTArOM M'ATK POKIB i3 MOMEHTY YXBa/IeHHS PilleHHs Mpo

Ruling on the compliance of President of the Republic of Lithuania decree No. 40 «On granting citizenship
of the Republic of Lithuania by way of exception» of 11 april 2003 to the extent that it provides that
citizenship of the Republic of Lithuania is granted to Jurij Borisov by way of exception with the Constitution
of the Republic of Lithuania and paragraph 1 of article 16 of the Republic of Lithuania Law on citizenship,
30 December 2003. URL: http://www.Irkt.It/dokumentai/2003/r031230.htm (Last accessed: 20.04.2021).
Conclusion on the compliance of actions of President RolandasPaksas of the Republic of Lithuania against
whom an impeachment case has been instituted with the Constitution of the Republic of Lithuania, 31
March 2004. URL: http://www.Irkt.It/ dokumentai/2004/c040331.htm (Last accessed: 20.04.2021).
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YCYHEeHHs Takoi 0cobu i3 obiMmaHoi nocaam. Y pillileHHi 3a ckaproto P. Mak-
caca KOHCTUTYLMHWI Cya, BUCTYNMB i3 TaKMMK NPaBOBUMM NO3MLIAMM

Mo-neple, Ha AYMKY cyay, LWob rpoMaaaHn MOrK A0BIPATU LeprKaB-
HUM NONITUYHUM ocobam (a Le byae nuile B TOMY pasi, KOAM BCi NOCAAOBI
0CobW [OTPMMYIOTBCA KOHCTUTYLIT Ta 3aKOHIB), AeMOKpaTUYHa rpomMas-
CbKiCTb MOBMHHA MaTW 3acobM KOHTPOO 33 AiANBHICTIO AepKaBHUX No-
CafloBMX OCiB, 30KpeEMaA M MOXKAMBICTb YCYHYTM 3 MOCTa YUHOBHMKA, AKUI
NOPYLYE KOHCTUTYLLitO | 3aKOHM Ta CTaBWTb CBOI OCOBUCTI iHTEPECKH UM iHTe-
pecu rpynu BuLLe CycninbHUX iHTepecis, abo AKMI «CBOIMM AiAMM raHbOUTb
[epaBHY Bnaay... OaHieto i3 GopM TaKOro KOHTPO/IHO AeMOKPATUYHOT rpo-
MaZICbKOCTI € KOHCTUTYLIMHWUIM IHCTUTYT IMAIYMEHTY... IMNIYMEHT y cuTyau;i,
Koan ocoba, Aka rpybo nopywmaa KOHCTUTYLIO UM MPUCATY, YCYBAETHLCA
3 nocTa npe3unaeHTa pecnybnikum, € 04HMM i3 cNocobiB 3aXMCTy AeprKaBu AK
3ara/ibHa MeTa CyCninbCTBa, BU3Ha4YeHa B KOHCTUTYL,i».

Apyrvm BaXKIMBUM aCMeKTOM PO3YMIHHA MPUPOAMN IHCTUTYTY IMMNiYMEH-
Ty, 3 NOMAAY Cyay, € Te, WO «NpPe3naeHT pecnybiku, 34iMCHIOYN CBOI
NMOBHOBAXEHHA, BM3HAYeHI KOHCTUTYLIEKD Ta 3aKOHAMW, MOBUHEH AiATU
Tak, Wwob noro Aii NiATPMMYBaNM rapMOHINHY B3aEMOZ0 MiXK YCTaHOBaMM
Aep*KaBHOI Bnaam». | 3HOBY K TakM B OCHOBI TAKOrO aKTa Map/aaMeHTy, AK
YCYHEHHA Npe3naeHTa 3 NocTa, JIeXUTb BaX/AMBE MUTAHHA A0BIpWU Hace-
NeHHA Ao obpaHoro rnasu aep:kasu. Came HaABHICTb 0BIPU € OCHOBOO
nepebyBaHHSA TiEl UM iHLWLOT 0COBM Ha LibOMY BaXK/IMBOMY MOCTY. Y KOHTEKCTI
NUTaHb A0BIPW CyA, PO3MNAAAE | TaKy YyMOBY HabyTTA NOBHOBAaXKEHb Mpe-
3MAEHTOM, AK CKNAAAEHHA NPUcArn. KOHCTUTYUIMHWIA Ccya BM3HAYaEe aKT
CKNAfleHHA npucarn He Ak GOpManbHUIM CMMBONIYHWI akT. CKnaaeHHA
npucArnM — Le B3ATTA Npe3naeHToM 060B’A3KY AiATU TiNbKM Ha Baaro Tux
LiHHOCTEM, AKi BiH NpUCATaB 3axMLLATK.

OB6rpyHTOBYHOYM CBOK MO3MULLKO LLLOAO KAOYOBOTO MUTAHHA CKapri npo
3aKOHOZaBYy 3ab0pOHY 0C0bi, YCYyHYTIM i3 NoCcTa B NOPSAAKY iMMOIYMEHTY,
BpaTh y4acTb y Yeprosin BMOOPYIii KamnaHii Ha NOCT Npe3naeHTa, Ccya 3Ba-
¥KaB Ha Te, WO «METOK KOHCTUTYLLIMHOIO iHCTUTYTY iIMMNIYMEHTY € He Ti/IbKK
O[lHOpa30Be yCyHeHHs ocobu 3 nocTa, BOHa HabaraTo wwuplie: ioro (im-
niumeHmy — fO. b.) MeToto € HeagonyLleHHA ocobu, aka rpybo nopywnna
KOHCTUTYLitO YM Npurcary, 40 0biiMaHHSA KOHCTUTYUiIMHO nepeabadeHoi no-

Ruling on the compliance of article 1! (wording of 4 May 2004) and paragraph 2 (wording of 4 May
2004) of article 2 of the Republic of Lithuania Law on presidential election with the Constitution of
the Republic of Lithuania, 25 May 2004. URL: http://www.Irkt.It/dokumentai/2004/r040525.htm (Last
accessed: 20.04.2021).
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camn, NoYaToK peanisaLii akoi, BianoBiAHO A0 KOHCTUTYLIT, NoB’A3aHMI i3
CKIAA@HHAM KOHCTUTYLIMHO BM3HAYeHOI NpUcarm».

Ona 3abesneyeHHA KOHTUHYITETY (4M CMaZKOBOCTI B Aep:KaBHOMY
ynpaBAiHHi) Ha KOHCTUTYLIMHOMY (B OKPEMMX BMMNAAKaX — Ha 3aKOHOAAB-
4yoMy) piBHI BM3Ha4YatoTb NOCA0BY OCODY, Ha AKY MOKAAAat0Tb TUMYACOBE
BMKOHaHHA 0608’A3KiB Npe3naeHTa A0 0OpaHHA HOBOrO r1aBW AepKaBu.
3a3BMYai TaKMI T.B.0. HE MAE MPABO 34iMCHIOBATM LY HU3KY BarKAMBUX
Npe3naeHTCbKMX MOBHOBaXKEHb. B YKpaiHi BMKOHaHHA 0D60B’A3KIB npesn-
[eHTa noknaaatoTb Ha fonosy BepxoBHoi Paaun YkpaiHu (ctatta 112 KoH-
CTUTYLT YKpaiHK).

LUikaBum € pocsif, BupileHHA Lboro nutaHHa y CLUA. 3akoHom npo
CnaAKoBiCcTb Nocaau npesunaeHTta 1947 poky nepenbadyeHo BapiaHT, AKMM
CTBOPEHO CTOBIZCOTKOBI rapaHTii HeAonyLWeHHa BiACYyTHOCTI ocobu, sKa
byae TMMUYacoBO BMKOHYBATW GYHKLIT raBu AepsKasu: 3a3BMYai NepLimm
T.B.0. BM3HAlOTb Billenpe3naeHTa, AKLIO MOro HEMAE YN HEMOMKIMBO MO-
KNaZleHHA Ha HbOro TakWx 3aBAaHb, 0OOB’'A3KM Npe3unaeHTa NoKNaaaoTb
Ha cnikepa nanaTtn npeactasHMKIB KoHrpecy. [ani BubyaoBaHa Taka iepap-
Xifl 3aMiLLEeHHA: TMMYaAcOBUI Crikep BepxHboi nanatv KoHrpecy, CeHaty’,
LepKaBHUIA ceKpeTap, MiHICTP GiHaHCIB, MiHICTP 060POHM, KEPIBHMKK LEH-
TpaNbHUX OPraHiB BUKOHABYOi BaaM (MO4eproBo, 3a/1€KHO Bif, Yacy CTBO-
PEeHHA BiANOBiAHOro opraHy). Tomy, LWOO YHUKHYTU KaZIpOBOro BaKyyMmy, Ha
KpanHili BUNaAoK, Y pasi BUMHEHHS TepaKTy (Y1 HacTaHHA iHLWOI }KaxanBoi
noAii) nig 4yac 3acigaHHs Npes3naeHTCbKOI KomaHau y popmaTi KomiTeTy
MiHICTpiB, NepeabadeHo, Wo A9 3a/MLWLEeHHA NpUHaliMmi ogHiel ocobu, Lo
Oyae CNpoOMOXKHA 3aMiCTUTK NaBy AepKaBW, OAMH i3 MiHICTPIB NMOBUHEH
6YTV BIACYTHIM Ha TakoMy 3acigaHHi™.

5.2.1.6. KoHCTUTYLiA 1 BUKOHaBYa BAaga

Ocobnunee micle npe3naeHTa B MexaHiami gepxaBHoi Bnaan besnoce-
peaHbo NOB'A3aHe i3 TUM, AK GOPMYIOTb KepiBHI OpraHy BMKOHaB4YOi Baam
Ta AKEe 3HaYeHHS BiABOAATL MOMY (FNaBi AepKaBsi) y 34iMCHEeHHS LbOro BUAY
Bnaaw. Npote, Ha BiAMIHY BifJ, 3aKOHOAABYOI BNaAn 1 BNaau npesnaeHTa
(MmoHapxa), y KOHCTUTYLIiSX BMKOHaBYy Bfady PEerfNameHTyoTb fulle B 3a-
rafbHMX pucax, Wo He NPUMEHLLIYE 3HaAYYLLiCTb OPraHiB BUKOHABYOI BaAM
nig, Yac peanizauii gepKaBHMX 3aBAaHb. Lle cBiaunTb Anwe npo Te, Wo 3
nornaay KOHCTUTYLLIMHOro NpaBga M NpaBOBOI HAyKM 3araiiom, K 3a3Ha4YeHo

Piu y Tomy, Lo cikepom BepxHbOi Nanatu (ceHaTy) 3a NOCaAO0I0 € BiLlenpesunaeHT.
MpaBuTenbCTBO B 3apybeskHbIx cTpaHax: ydeb. nocobue / noa pea. A. H. KosbipuHa, E. K. Mywko. M.:
Ocb-89, 2007. C. 55—56.
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B NMepwomy po3zii niapyyHuKa, 3aiMCHeHHA BUKOHABYOI BNamM € KtoYo-
BMM NMpeameToM agMiHiCTpaTMBHOro npasa. KOHCTUTYLIMHE NPaBo K Mae
crnpasy i3 3acagamm QyHKLiOBAaHHA BULLMX OpraHiB BMKOHaBYOi BfaauM Ta
iXHIMM BiZHOCMHAMM i3 Nap/aMeHTOM Ta NaBoto AeprKaBu.

MpoTe, OCKINIbKM aKTW YpAady HapiBHI i3 aKTaMM 3aKOHO4ABYOro OpraHy
M Npe3naeHTa 4OCKTb HYacTo 3apax0oBytoTb A0 NPeAMETIB KOHCTUTYLIMHOrO
KOHTPO/ItO, Lie CTaBUTb Nepes, KOHCTUTYLiIMHUM NPaBOM A0A3aTKOBI 3aBAaH-
HA i3 BU3HaYeHHA 06CAry KOHCTUTYLIMHOT NpaBoCyH’EKTHOCTI BMLL,OMO Opra-
HY BMKOHaABYOI BNaaM, NepesoBCiM Y YaCTUHI HOPMOTBOPEHHA.

OCHOBHY yBary B KOHCTUTYLAX CKOHLLEHTPOBAHO Ha BULIMX OpraHax
BMKOHABYOI BflaAm, NopaaKy iXHbOro GOpMyBaHHA Ta MPUNUHEHHA AiANb-
HOCTI, @ TAaKOX OCHOBHMX MOBHOBAaXeHHAX. Hacamnepes cnif 3ayBaxKuTy,
O NOPAJ, i3 KaTeropieto «ypsaa» Ha KOHCTUTYUiIMHOMY PiBHI BXMBaOTb Ta-
KOX TepMiH «paga (KabiHeT) miHicTpiB» . AK NpuKaag o4HOYaCHOro Bu-
KOopMCTaHHA 060X KOHCTPYKLIM HaBoaemo KoHcTuTyujto MopTyranii. 3ria-
HO 3i cTaTTeto 183 OCHOBHOIO 3aKOHY L€l KpaiHW ypAd CKAAAa€eTbCA i3
npem’ep-miHicTpa (MoXe MaTi 0HOro Yn Binblie 3acTyMHMKIB), MiHICTPIB,
[ePrKaBHUX CEKPETapIB Ta iXHiX 3aCTynHKKIB. KosieriaibHoto popmoto dyHK-
LitoBaHHA ypaay € Paga miHicTpiB, y poboTi AKoi 6epyTb yYacTb npem’ep i3
3aCTyNHUKaMM Ta MiHicTpK (cTatTa 184). TakoxK nepeadayeHo CTBOPEHHSA
cnewjianisoBaHux (419 cneljaNbHUX NUTaHb) paa,

Y KoHCTUTyuiT YKpaiHM BULMM OPraHOM Yy CUCTEMI BMKOHABYOI Baam
BM3HauyeHo KabiHeT MiHicTpis YkpaiHu (ctatTa 113). s iHCTUTYLiS Ma€g Ko-
NerianbHNM 3MICT, WO BMABSAETLCA AK Y CNOCObi yXBaNeHHs pilleHb, TaK i B
KOHCTUTYLiMHO-MONITMYHIN BianosiganbHocTi. Lloao ocTaHHbOro iHCTUTY-
Ty, TO BiH nepeabadyace sk iHAMBIAYya/IbHY BiANOBIAANbHICTb Y1EHIB KaOMIHY,
TaK i MPUNMHEHHA MOBHOBAXEeHb OAHOYACHO BCbOrO CKAAZy BULLOMO opra-
HY BMKOHABYOI BNaAM B pPasi BiACTAaBKM Npem’ep-miHiCTPa M Oro/soWeHHSA
pe3o/toLIil HeJoBipH.

KaTteropito «ypaa» y»KMBatoTb Yy TeKCTi KOHCTUTYLIT Anwe oanH pas i To
OO0 CTaTyCy MICLLEBOrO OpraHy BMKOHaBYOI Bnaam: «Ypsaaom ABTOHOMHOI
Pecnybnikn Kpum € Paga miHicTpis ABTOHOMHOI Pecrnybnikn Kpmum» (cTaTTs
136 Konctutyu,i)™.

AIK 3p03yMifio 3i 3MICTY BiANOBIAANbHOCTI BITYM3HAHOrO KabMiHy, 0coby
«Mpem’ep-MiHICTPa» MOXKHA OXapaKTepM3yBaTW, AK «MNepLlinii cepes pis-

Tam camo. C. 6.
3aKoHoAaBelb Ha PiBHI NPOdINbHOrO 3aKOHY CUMHOHIMI3yBaB L ABa NOHATTA WOAO BULLOTO OpraHy
BUKOHABYOI Bagu.

o
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HUX». MOro KOHCTUTYLIAHMMM 3aBAaHHAMM € KepiBHMULTBO poboToto Kabi-
HeTy MiHicTpiB YKpaiHW, CNpAMYBaHHA il Ha BMKOHaHHA [porpamu aians-
HocTi KabiHeTy MiHicTpiB YKpaiHuM, cxBaneHoi BepxoBHoto Pazoto YKpaiHu
(cTaTTa 114 KoHcTuTyLii).

e cyTTeBO BiAPI3HAETLCA BiA, KOHCTUTYLLIMHOIO PeXMMY «KaHLenapms-
My» y ®PH. BXXMBaHHA Takoro TepmiHa NoB’A3aHO i3 HAa3BOK Mocaan Ke-
PiBHMKA HimeLbKoro ypagy — «befepanbHUA KaHUIep» Ta MOro maixe
OMCKpeLMHOoto BNaao BCcepeauHi ypady. KoHuenTyanbHO Moro craTtyc B
OCHOBOMOIOXKHOMY 3aKOHi BM3Ha4YeHO B Takuil cnocib: «PenepanbHuii
KaHL/1ep BM3HA4YaEe OCHOBHI HanpAMM MONITUKM M Hece 3a Le BiAnoBifab-
HiCTb» (cTaTTA 65). Y HiMeupKiin KOHCTUTYLIMHO-NPaBOBI Haylj NMOHATTA
«MONITUKa» TPAKTYIOTb AK «TBOPYE PO3B'A3aHHA NMUTAHb, AKi 3a4inNatoTb 3a-
raAbHOAEpPKaBHI UiNi, AOCATHEHHA | 3A4iMCHEHHA BNaAM ANA peanisauii Ta-
KWX Lji1Iel, @ TaKOXK AK MOCTAaHOBKY M peani3alito MeBHWX Ujifel Ta iaen, Wwo
OPraHi3ytoTb CyCniNbCTBO», 4,0 TOTOX NPABO Ha BU3HAYeHHA TaKOi MONITUKM
O3HauyeHe AK MOHOMOo/bHE .

Y KpaiHax i3 Npe3naeHTCbKoo GOPMOI0 NPaBAIHHA yPAL € CYKYMHICTIO
BMKOHaBYMX CTPYKTYP Ta iXHiX KepPiBHWKIB, AKMX MPU3Ha4YaE Ta 3BiSIbHAE
npesnaeHT. OQ4HOYAaCHO MOXKYTb BU3HAYaTW MEBHI €1eMEHTU CTPUMYBAHb
niZ, Yac po3B’A3aHHA TaKMX KaApPOBMX NMUTaHb. Hanpuknaa, Ans OTPUMaHHSA
3roam CeHaty CLUA nig 4ac npu3HaYeHHA Npe3naeHTOM BULLMX NOCALOBUX
ocib. [1o TOoro » 3roga noTpibHa TiIbKM Nif 4ac NPU3HAYEHHS.

Ypaa y napaaMeHTCbKMX AeMOKpaTisx GOpMytoTb 3a3BUYai iHiljto-
BaHHAM KaHAMAATYpW Npem’epa 1MaBoo Aep:aBu (4ocuTb piako — cni-
KepoMm nap/ameHTy). Takum KaHAMOaTOM € Aigep NapTil, WO Ha OCTaHHIX
napaameHTCbKMX BMOOpax OTpMmMana B 3aKOHOAABYOMY OpraHi OifiblicTb
abo BucyBaHelb Bia L€l napTii, abo »* npeacTaBHMK CHOPMOBAHOT B Nap-
NameHTi Koaniuii aenytatcbkux dpakuii (ak ue nepeadayeHo KoHCTu-
TyLi€to YKpaiHu).

AKLWO TaKoi NONITMYHOI CMAM B Map/laMeHTi HeMa€E, AOCUTb YacTo BAa-
0TbCA [0 TaK 3BaHOI «NpoLeaypun NnpobHUX MaHaaTie» (Hanpuknag, y Mpe-
uii). CyTHICTb Takoi npoueaypu NOASTaE B TOMY, WO NPE3UAEHT Mo Yepsi
NPONoHYE («aae MaHAaT») chopmMyBaTH ypaa Nigepam dpakKLii, 3a1eKHO
B iXHiX pe3ynbTaTiB Ha BMBOpax, TOOTO BiA, HAMOINLLIOK 33 YMCENbHICTIO
bpaKLii 40 HaMeHLWOoi. AKLLO MNicaA 3aCTOCyBaHHA LMX npoueayp HaxaHo-

locyaapctBeHHOE nNpaBo fepmaHun. M.: MHCTUTYT rocyaapcTtea u npasa PAH, 1994. T. 1. C. 257—258.

351



ro pesynbTaTy HEMAE, TOAi MapNaMEHT MOXKYTb PO3MNYCTUTK, a ypaa, chop-
MYE NPE3UOEHT Ha «CAYXB0BIN» («TexHiYHIN») niacTasi’.

Y KpaiHax MiBHiYHO-3axiaHoi EBponu chopmyBanach AOKTPMHA «Hera-
TMBHOrO Nap/iamMeHTapuamy», 3a akoi ans GopmMyBaHHA ypaay 3roaa nap-
NAMeHTy He NOoTpibHa, 3aKOHOAABYMM OpraH MOXKe BMAWHYTU Ha A0/H0
pagy MIHICTPIB NWE Yepe3 Oro/IoWeHHA BOTYMY HeAOBIpK, WO MaTUMe
HacnifKoM BiACTaBKY BCbOro ypAaay. Lle fae 3mory rnasi aeprKasi (KOpoto)
3a HacNiAKaMM NapaameHTCbKMX BUBOPIB GopmyBaTH «ypsaa MEHLOCTI» .

BiacTtaBka ypaay nos’A3ytoTb i3 06paHHAM HOBOrO CKAay napiamMeH-
Ty. OKpiM LbOro, AOCUTb YacTo nepenbavatoTb iHCTUTYT NapJaMeHTCbKOI
BiANOBIAaNbHOCTI ypAaay. Tak, BiANOBiAHO A0 cTaTTi 74 KoHCcTuTyLii ABCTPIT,
AKWO HauioHanbHa paZa yxBaAuTb pilleHHA Npo BOTyM HedoBipn Pene-
pasibHOMY YpALY, TO TaKe pilleHHA Ma€ HacNiKOM BiACTOPOHEHHA ypAady
BiZ, BUKOHAHHA CBOIX 060B’A3KIB.

Y KOHCTUTYUiNHIN JOKTPUHI HaedeKTUBHIWO GOPMOIO MPUTATHEHHS
YPALY A0 BiANOBiAANbHOCTI € TaK 3BaHUM KKOHCTPYKTUBHUIM GOPYM Hea0BI-
pu». Hanpuknag, y KOHCTUTYLiMHOMY npasi ®PH: byHaecTar moske BUC/IO-
BMTK HenoBipy PeaepaibHOMY KaHLIEepY AnLLEe TOAI, AKLLO BiNblWicTb Yie-
HiB byHaecTary obepe MOro HacTyrnHMKa i 3BepHeTbea 40 PeaepansHoOro
npesnaeHTa 3 NPOXaHHAM MPO BiACTOPOHEHHA Big nocaan ®eaepansHoOro
KaHUepa. PeaepanbHU Npe3naeHT NOBUHEH 3310BOIbHUTY e MPOXaHHA
M Npu3HaunTK 0bpaHy ocoby (cTaTTa 67 OCHOBOMONOKHOIO 3aKoHY OPH).
LlikaBM 04HOYACHO 3a/IMLWAETLCA Te, WO HACTYMHWMK BIACTOPOHEHOIO KaH-
L/jiepa MoXKe He oTpMmaT abCcotoTHOT BiNbLIOCTI ronocis. Tak Npe3naeHT
MOXe [OBIPpUTU TAKOMY HaCTYMHUKY CHOPMYBATH «yPAL MEHLWOCT» .

IHAMBIAYaNbHA BiANOBIAANbHICTb YAEHIB yPAAY HE € TaKOKO MOLWMPEHOHD
B KOHCTUTYLiMHIN NpaKTMLI 3apybiXKHMX KpaiH, AK KonerianbHa Bianosiganb-
HiCTb ypsaay nepes napaameHTom. Liikasum € gocsig dopmyBaHHA JOKTPU-
HW iHOMBIAYaNbHOI BiANOBIAANBHOCTI B KOHCTUTYLiIMHOMY npaBi ITanii. Mo
cyTi, Ti cdopmyBaB KOHCTUTYLIMHMIA CyA, L€l KpaiHu, SKMA, nonpu Gopmanb-
HY BiACYTHICTb LbOro iHCTUTYTYy B TeKCTi OCHOBHOMO 3aKOHY, BM3HAB TaKe:
AiANbHICTb ypaay 6yayeTbca Ha 3acafiax KoMeriasabHOCTi, Wo 3abe3nevye
€HICTb Moro noniTmyHoro pyxy. OAHaK Le He YHEMOXAMBE CUTyalji,
KO AiANbHICTb TOrO YM IHWOTO MIHICTPa 3arpoXKy€e TaKOMY KoneriaibHOMY
NOCTYNOBOMY PYXY, i TOAi pe30at0L,IA HeA0BIPK, BUCNOBAEHA NAapPAaMEHTOM

MpoHkuH C. B., NeTpyHuHa O. E. locyaapcTBeHHOe ynpaBneHue 3apybexHbix cTpaH. M.: AcnekT-npecc,
2001. C. 379.

Mcaes M. A. OCHOBbI KOHCTUTYLIMOHHOTO cTpos JaHuun. M.: Mypaseii, 2002. C. 145—149.
locypapcreeHHoe npaso lepmanumun. T. 1. C. 251.
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TaKOMY MIHICTpY AaCTb 3MOTY BiIHOBUTW TaKy EAHICTb BcepeauHi ypaay (Pi-
WeHHA KoHCTUTYLiMHOrO cyay Big, 6 rpyaHa 1995 pokry No 7/1996)".

OAHMM i3 BaKNMBUX OB’EKTIB KOHCTUTYLIMHOIO peryatoBaHHA B ypaa0-
Bl AiANIbHOCTI € NPaBO HOPMOTBOPYOCTI OpPraHiB BUKOHaBYoi BAaamn. OKpim
peani3auii BU3HAa4YEeHNX B KOHCTUTYLLI NOBHOBAaXKeHb Yepes BUAAHHA BigNo-
BiAHMX HOPMATMBHMX aKTiB, I0BOJ NOLWIMPEHOIO B NPAKTULI 3apybiKHOro
napfameHTapuamy € AeneroBaHa 3akOHOTBOPYICTb (4aCTKOBO MpPO LEen iH-
CTUTYT UTUMETBCA B HACTYNHOMY p0o34ini). | He 3aBKaM AeneryBaHHA nap-
NIaMEeHTamMM NpaBa HOPMATMBHOIO PeryatoBaHHA NeBHMX cdep cycninbHOro
KUTTA ypaaam (TOYHiLe HaMaraHHs ypaay HaaMipHO po3LIMPUTK CBOT NOB-
HOBaKEHHA 3aBAAKN TAaKOMY Zle1IeryBaHHI0) MO3UTUBHO CMPUMMAE KOHCTU-
TyLiHa tocTunuiA.

Tak B ogHOMY 3i cBOIX pieHb (Bia 14 ntotoro 2001 poky) KoHcTUTyujil-
HWM cya, Yexii BU3HAB HEKOHCTUTYLIMHUMM YPAZLOBE PilleHHA NPO BCTAaHOB-
NIEHHA KBOT Ha peanisalito LyKpy BCepeamHi KpaiHW W Ha 1Ooro ekcrnoprT.
[o TOro X He cnpautoBaiv NOKAMKAHHA NPeACcTaBHMKIB YpAdy Ha Aenery-
BaHHA OpraHam BWMKOHABYOI BAaZM MOBHOBAXKEHb i3 PEry/0BaHHA PUHKY
Ci/IbCbKOroCnoAapCbKMX NPOAYKTIB BiANOBIAHO A0 3aKOHY MNPO CibCbKe
rocnogapctso. Cya YKOTPE Haro/l0CMB Ha paHille BMPObAeHin topuandHil
no3uLii, BiANOBIAHO A0 AKOI «NapaameHT HemMae Brpasa No3basuth cebe
060B’sA3KY 3aKOHOAABYOr0O BM3HAYEHHA 3MicTy, 0bcAry Ta cnocoby 3abes-
neyeHHsa dyHAaMEHTaNbHUX NPaB Yepes HaZaHHA MOBHOBAXKEHb BUKOHAB-
YMM OpraHam i3 BUAAHHA aKTiB MEHLLOT FOPUAMYHOT CUAM, aHIXK 3aKOH, AKi
(aKTM) BU3HAYATUMYTb MEXKi TaKMX OCHOBHMX NPas Ta cB0HOAY.

He moHa He 3ayBaKMTW i 3BOPOTHMX TEHAEHLN Y BiAHOCKMHAX MiXK
NapflaMeHTOM 1 ypAaoM, KOW OpraH 3aKOHOAABYOl BNaAM HaMaraeTbes
nepeTArHyTM Ha cebe NOBHOBAXKEHHA BULLOIO OpraHy BMKOHABYOI BAAAM.
ACKpaBMM NPUKIAA0M MOXKe BYTK yxBaneHHs BepxoBHot Pasoto YkpaiHm
17 6epesHa 1999 poky 3akoHy YKkpaiHu «[1po BHECEHHs 3MiH A0 3aKOoHY
YkpaiHu “TIpo WiHW 1 LiHOYyTBOPEHHA"». LM akTom nap/iameHT camoynos-
HOBaXXMB cebe Ha PO3B’A3aHHA LINOI HU3KM yPSAO0BUX MUTaHb y cohepi
LiHoyTBOpeHHA. Cepen, HWX OOOB’A3KOBE MOrOAMKEHHA MNapAaMeHTOM
BCTaHoBNeHNX KabiHeTom MiHicTpiB YKpaiHu LiH i TapndiB Ha *UTTOBO-KO-
MYHa/lbHi MOC/AYrK (30Kpema Ha eNneKkTpoeHeprito Ta NPUPOAHWIA ras AN
KOMYHa/IbHO-NOOYTOBUX MOTpeb HaceneHHs YkpaiHu), nocayrn rpomag-
CbKOro TpaHCNopPTy Ta 3B’A3Ky. Llei 3aKoH CTaB NpeamMeToM KOHCTUTYLIM-
HOTo KOHTpo 0. KoHCTUTYLiMHMIK Cya, YKpaiHM BM3HAB TaKMIM 3aKOH HEKOH-

PiweHHsa KoHcTuTyuiiHoro cyay Itanii sig 6 rpyaHsa 1995 poky Ne 7/1996. URL: http://www.codices.coe.
int/NXT/gateway.dll?f=templates&fn=default.ntm (aarta 3sepHeHHs: 24.04.2021).
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CTUTYLiIMHWM, YKOTpe BKas3aBLWW Ha Te, Wo BepxosHa Paga BTpyTMAach y
KOMMEeTEeHL,it0 iHLWOI TiIKM BAaAW W HagMIPHO PO3TyMayvmaa CBOi MOBHO-
Ba*KEHHSA i3 KOHTPOIIO 33 AiANbHICTIO KabMiHy 11 iHWKWX OpraHiB BUKOHABYOI
Bnaau (PiweHHs KoHctuTyuinHoro Cyay Ykpainum 8ig 10 ntotoro 2000 poKy
Noe 2-pn/2000 (cnpaBa NPO LiHW W TapudU Ha KUTNOBO-KOMYyHa/bHI Ta
iHWi nocnyru)).

[elwo cxorka KOHONIKTHA CUTyaLia Tpanuaacs B KOHCTUTYLiMHIN npak-
Tmui J1aTBii, KOAWM MicLeBUIM NapAaMeHT 3@ HacNiAKaMK 34iACHEHHA KOH-
TPONbHMX 3aX0AIB YXBa/IMB NOCTAHOBY, AKOKO AOPYYMB YPALY BiACTOPOHUTHU
BiA, 06iMMaHMX nocag YneHis Paan 3 TenekomyHikauinHux Tapudis. Pos-
TAHYBLUM LLIO MOCTAHOBY WOA0 BiANOBIAHOCTI OCHOBHOMY 3aKOHY, KOHCTU-
TYUiMHWIA cya JINTBM BM3HAB il HEKOHCTUTYLIMHO, BKa3aBLM OAHOYACHO,
O NapaamMeHT «Ma€e npasBo AaBati KabiHeTy MiHicTpis 30608’A3yBasibHi
3aBLaHHA, OZHaK BOHU He MOBWHHI CynepevymnTy 3aKOHy», A0AaBLUM, WO
napnameHT «be3 3aKOHHOI NiacTaByM He NoBMHeEH obmerkyBaTu KabiHeT
MiHicTpiB B MOro ynpaBAiHCBbKIM AiAAbHOCTI M NOCTaHOBaMM BM3Ha4a-
TU PerytoBaHHA BiaHOCKMH Ypaay i3 nignernumm ctpyktypamm» (PilueH-
Ha Ne 03-05(99)".

llle oaHMM NpeaMeTOM KOHCTUTYLiMHOI pernameHTauii B chepi BMKO-
HaBYOI BN1aAM € BU3HAYEHHA B 3ara/ibHUX PUCaxX CUCTEMM OPraHiB L€l MiIKK
Bnaau. Cepen CKNaaHUX NUTaHb, AKi 4OBOAMTLCA PO3B’A3YBATU KOHCTUTY-
LiHUM cylaM 3 LibOro NPMBOAY, € NMUTAHHA CTBOPEHHA 1 OYHKLIHOBAHHA
TaK 3BaHMX «HE3aNeXHWUX areHuin». MoABy TaKMX IHCTUTYLM iICTOPUYHO
nos’A3ytoTb i3 nepiogom Benukoi aenpecii 8 CLUA, Konm BUHWKANA NoTpeba
CTBOPUTU HE3AJIEXKHI PEryIaATOpU PUHKOBUX BiAHOCKMH. OAHWM i3 nepLlimx
y GOpMYBaHHI AOKTPUHM «HE3aNEeKHMUX areHLii» CTano pilleHHA Yy CNpaBi
Humphrey’s Executor v. United States (1935).

CyTHicTb cnopy nonArana B TOMy, WO npe3naeHT ®paHKkaiH Py3senst
3BiINbHMB YneHa PegepanbHOi KOMicii 3 Toprisai™ Biibama famdpi, MOTUBY-
UM Lie TUM, LLIO T/1aBa AeprKaBy odikyBaB Bia lamdpi binbLioi edeKTMBHOC-
Ti"™". HaTomicTb Takoi niacTasu Ana 3BiNbHEHHA B 3aKOHi npo denepasb-

*ok

HY KOMICito 3 TOpriBai He 6y/10, | B TakMit cnocib, Ha AyMKY 3aABHUKIB

CpaBHUTE/IbHOE KOHCTUTYLMOHHOE NPaBo B AOKTPUHE U cyaebHbix peweHuax. M.: KPACAHZ, 2015.
C. 662—665.

TONOBHUM 3aBAaHHAM LbOro OpraHy € 3anobiraHHA HecnpaBeaIMBUM MeTOAAM KOHKYPEHLLT B TOPriBAi.
[o cknagy Komicii BXoauTb N'ATb YNeHiB, AKUX NPU3HAYAE NPe3nAEHT 3a Nopasoto Ta 3rogoto CeHarty,
NPUYOMY OZHY MOAITUYHY CUAY MONKYTb MPEACTaBAATU He Binblie AK Tpu YneHn Komicii. URL: https://
ballotpedia.org/-Humphrey%27s_Executor_v._United_States (nata 3sepHeHHs: 24.04.2021.).

Fisher L. Constitutional conflicts between Congress and the President. Lawrence: University Press of
Kansas, 1997. P. 64—65.

Ha yac nogaui no3osy flamopi nomep, i N030B NogaBanu MOro cnagKoeML.
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npe3naeHT MopywmnB 3akoH. Barknmemm y piweHHi BepxoBHoro cyay B
Ui cnpaBi € AeKiNbKa OPUANYHMX NO3ULiA: No-neple, Cyd Haroaocus
Ha TOMY, WO CTBOPEHI MapNaMeHTOM TaKi He3aneHi areHuii’ He € Bu-
KOHaBYMMM CTPYKTYpPaMM B YMCTOMY BWIMIAZI, @ MatOTb KBa3iCyLOBMIA Ta
KBa3i3aKOHOAABUYMI XapaKTep; no-Apyre, Taki 06CTaBMHU He O3Ha4aloTb
nepebpaHHA MapiameHTOM Ha cebe MOBHOBAXKeHb BMKOHABYOI BNAAM,
OCKiNIbKM 3@ [1aBOO AepKaByW 3aMLLA0TLCA NOBHOBAXKEHHA 3i 3Bi/IbHEH-
HA Y1EeHiB LbOro OpraHy; NMO-TPeTE, 3aKOHOM CTBOPEHI AOCTaTHI YMOBM
CMPaBHbOI HE3a/IEXKHOCTI TaKMX areHui Yepes nepepaxyBaHHA BUHATKO-
BWX NiACTaB 414 3Bi/IbHEHHA, AKi He NiANAraloTb PO3WMPEHOMY TIYMaYeH-
HIO [1aBOIO AepKasu' .

BiTumsHAHMA KoHcTuTyuiMHnin Cya BMPiWIMB 3acTOCyBaTX B Taki cu-
Tyauii iHWKI nigxig,. Vaetbca npo pileHHa cyay B cnpasi HaljoHanbHoi
KOMicil, LLLO 3iICHIOE iIepKaBHEe pery/ntoBaHHA y chepax eHepreTukmM Ta Ko-
MyHaNbHUX nocayr (13 yepsHs 2019 poky Ne 5-p/2019), npeaMmeToM SKoro
6yna KOHCTUTYUiMHICTb 3aKOHY YKpaiHu, Wo peryntoe AianbHICTb L€l KOMi-
Cii. 3rigHO i3 3ragaHMm 3aKOHOM «KoMicito BMBeAEHO 3 NiANOPALKYBAHHA
Mpe3naeHTa YKpaiHu Ta Haj/1IeHO CTaTyCOM MOCTIMHOAIKO4YOro He3aNeXKHOo-
roO 4ePXXaBHOrO KOMEriaJibHOro opraHy, AKMIM 34iINCHIOE AePKaBHY BAaLy Y
BM3HauYeHMx 3akoHOM cdepax. Komicia Mae WMPOKe KONo 3aBAaHb, GyHK-
i Ta MOBHOBaKeHb LWOAO AEPKABHOMO PeryatoBaHHA, MOHITOPUHIY Ta
KOHTPO/ItO 33 AiANbHICTIO CyD’EKTIB rocnofaptoBaHHA y chepax eHepreTuKm
M KOMYHaNbHWUXMOCAYT». Y 3aKOHi Y4iTKO BM3HA4YeHO rapaHTii CaMOCTiMHOCTI
" He3anexkHocTi Komicii.

CyA,BM3HAB 3aKOH HEKOHCTUTYLIMHUM. BUKOPMCTaBLWN AOKTPUHY «KOP-
CTKOro» NOAiNy BNaZuM, NOKAMKABLIMCD HA HOPMY CTaTTi 6 KOHCTUTYL,iT YKpa-
iHM, cyn, chopmyBaB LOPUANYHY NO3ULLIO, BiAMNOBIAHO A0 AKOT «yTBOPEHHS
NOCTIMHOAIOYOro He3aNEXHOIO 1EPKABHOIO KONeriaIbHOro opraHy, AKWMI
3a QYHKUiIMHMM NpU3HAYeHHAM, chepoto AiANbHOCTI, NMOBHOBAMKEHHAMM
MA€E O3HAKW LLEHTPa/IbHOrO OpraHy BMKOHABYOl BNaAM, aje He Nignopasa-
KoBYeTbcA KabiHeTy MiHicTpiB YKpaiHM M He HaNeXunTb 40 CUCTEMM OPraHiB
BMKOHABYOI BNaam, MOro He Y3roAxYHoTh i3 KOHCTUTYLietOYKPaTHN Y.

PeaKLieto YNHHOIO aBKu AepPXKaBM Ha TakMM Nigxig cyay cTana iHiuia-
TMBA i3 BHECEHHAM 3MiH 40 KOHCTUTYLIT B YaCTUHI MOro NMOBHOBAXEHb i3

[0 Takux areHuiit HanexaTtb, 30Kpema: Komicis 3 WiHHWX nanepis Ta doHA0BOrO puHKY, PepepanbHa
KOMicCifl i3 3B A3KY (KA TaKOXK 3alMMAETLCA NiLEH3yBaHHAM Tene- i pagioedipy), Paga kepyroumnx de-
AepanbHoi pesepsHOi cuctemm (aHanor LieHTpobaHky), Komicia agepHoro Harnagy Towo (bepHam Y.
Mpasosas cuctema CLUA. M.: Hosastoctuums, 2006. C. 68—69).

Humphrey’s Executor v. United States (1935). URL: https://www.courtlistener.com/opinion/102475/
humphreys-v-united-states/ (Last accessed: 20.04.2021).
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NPU3HAYEHHN KepiBHUKIB aHTMKOPYNLIMHMX OpraHiB, sKi byan BuBeaeHi i3
CUCTEMM BMKOHABYOI BNAaAM B YaCTUHI iXHbOro GOpPMyBaHHA Ta NiaAnopsa-
KyBaHHA. O4HaK Lel 3aKOHOMPOEKT CTUKHYBCA 3 iHWKMM «A0rMaTUYHUM»
PO3yMiHHA noAiny Bnaam 3 6oky KoHctutyuinHoro Cyay YkpaiHu. OcTaHHiM
BM3HAB 3@ HEMOMK/IMBE YXBa/ZI€HHA TaKMX 3MiH, MOKAMKABLMCL Ha Te, WO
«LU0 B pa3i yxBaseHHA 3aKOHOMPOEKTY, MO0 MOOKEHHA MOXKYTb MOPYLLNTH
HanaHc KOHCTUTYLLIMHUX MOBHOBaXeHb MixX Mpe3naeHTom YKpaiHu Ta Ka-
6iHeTom MiHicTpiB YKpaiHu, Hacnpas/i CTBOPMBLLIM NapasiesibHy BUKOHABYY
Bnaay, NianopsakoBaHy Mpe3naeHTy YKpaiHu». ba Binblwe, Ha AyMKy cyay,
«3aKOHOMPOEKT Y YaCTWHI HadineHHA MNpe3naeHTa YKpaiHn 404aTKOBUMM
HEeBNaCTUBMMM MOTO CTaTyCy NMOBHOBAXEHHAMM YyTBOPIOBATN HOBI OpraHu
3 OYHKLISAMW BUKOHABYOI BAaAyM M NpM3HAYaTK IXHIX KePiBHUKIB He Biano-
BiZA€ CYyTHICHOMY 3MICTy YaCTMHKM nepwoi cTaTTi 157 KoHcTUTyuii YkpaiHm
CTOCOBHO 0BMENKEHHA KOHCTUTYLIHMX NpaB i cBOOOA NOAMHU 1 rpOMassA-
HWHA, 3 NOrNAAY IXHbOrO Ha/IEXKHOIO rapaHTyBaHHA OpraHamu BUKOHABYOI
Bnaam Ta Mpe3maeHTom YkpaiHm». []o TOro K cya y CBOEMY pilleHHI 3rajias
HaBiTb dopMyny i3 dpaHLLy3bKOT AeKnapaLii Npas NtOAMHK, NPO Te, WO Cyc-
NiNbCTBO, B AKOMY He rapaHTOBaHI Npasa MHOAMHM 1 HEMAE NOAINY BNAAAM,
He Ma€ KOHCTUTYLLT (BUCHOBOK Bia 16 rpyaHa 2019 poky Ne 7-8/2019).

HacTynHum Kpokom y GopmyBaHHI Takoi LOKTPUMHM CTaN0 pPe30HaHCHe
PiLLEHHA MPO HEKOHCTUTYLMHICTb MONOXEHb 3aKoHy «[1po HauioHanbHe
aHTUMKOPYNLUiMHe 60PO» B YaCTMHI NPU3HAYEHHA 1 3BiIbHEHHA KepiBHU-
utBa 6topo. Cnig BKa3aTH, WO OCKapKyBaHWI 3aKOH nepeabayas npusHa-
YeHHA AupeKTopa OtpO NpPesnAeHTOM 3a pesyabTaTaMm KOHKYPCY, Lo
npoBoAMAa HE3aNeXHA KOMICiA, @ TaKOX 0COBAMBI rapaHTii Bij, CBaBiNbHO-
ro 3Bi/IbHEHHA, 30KpeMa 1 060B'A3KOBICTb NPOBEAEHHA NEPIOANYHOrO He-
3aN1eXXHOro ayauTy, pesynbrati AKoi Morn ByTn NOKNaZLeHi B OCHOBY ANA
PO3B’A3aHHA NPO 3BiIbHEHHA AMpeKTopa 6opo.

Cya NPOAOBXMB CBOK «AOKTPUHANBHY» AiHIO WOAO0 NOAiNYy BAaAN, BU-
3HAYMBLLM, WO «BM3HAYeHWN Y KOHCTUTYLIT YKpaiHW nepenik NoBHOBaXKeHb
rNaBu AepKaBu, 30Kpema i1 Woa0 NOBHOBAXKEHb NPU3HAYEHHS NOCaA0BUX
ocib opraHis, BM3Ha4YeHMXx KOHCTUTYLLIEID YKpaiHW, € BUYEPNHUMY. A TaKOXK
NiAKPUNMB CBOKO apryMeHTaLito Takok Te3o0t0: «OCnoproBaHMiA NopaaoK
NPW3HaAYeHHsA KepiBHMLTBA DrOpo Nopylye 6anaHc y cuctemi GyHKLitOBaH-
HA Aep)KaBHOI BAaAM (cMCTeMu CTPUMYBaHb i MPOTMBaAr) Ta, AK HaCAidoK,
nocnabntoe KOHCTUTYLIMHI rapaHTii 3abe3neyeHHs npas i cBoHoA, NOANHM
Ta rPOMaffAHMHA, @ TaKOXK HEraTMBHO BM/IMBAE Ha CTabiNbHICTb KOHCTUTY-
uinHoro nagy» (PiweHHn sig 16 sepecHsa 2020 poky Ne 11-p/2020).
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BoueBunab, WO 3rajaHa YacTMHa OdiLiMHOT KOHCTUTYLLIMHOI AOKTPUHM
YKkpaiHun notpebye BiaNoBiAHOro KoperyBaHHA, OCKi/IbKM BOHA He MOBHOO
MipOtO BiANOBIAAE Cy4aCHi AOKTPUMHI Noainy BAaau.

5.2.2. MapnameHTapusm

5.2.2.1. 3aranbHa xapaKTepuUCTUKa NapaameHTapmnsmy

MabyTb, 6araTbom BiZoMMI BUCAIB «[lapnameHT Moxe 3pobutn Bce:
BiH HE MOXKe MepeTBOPUTM KiHKY B HOI0BIKA 1 YON0BIKa B XiHKy». Lli cnosa
OIMH i3 HAMBIAOMILWIMX KOHCTUTYLOHaAicTIB A. [laici Npunucye iHWOoMYy Bi-
AOMOMY BYEHOMY-MPaBHUKY HKan-Jlyi e JTonbmy, Lo CTOCYBaANCA aHMin-
CbKOTO mapnameHTy”, Ak 6yB MeplinMM NepeaBiCHUKOM 3apOsKeHHA
napaameHTapu3my i MOCTYNOBO MepPeTBOPIOBABCA i3 OpraHy CTaHOBOrO
Ha opraH HapoAHOro NPEeACTaBHMULTBA 3 K/IHOYOBOK METOK — OBMEMKEH-
HA B/laAV MOHapXa.

MoCcTynoBO Taknit «0OMEKYBaIbHNIN» NOCTYN NEPETBOPUB aHMINCEKMIA
NapfamMeHT Ha CnpaB/i BEPXOBHMUI OPraH, BAaAi AKOro HiXTO He 34aTeH
NPOTMCTOATH (LLONpaBaa, He cnif 3abyBaTw, WO 32 KNACMYHOK KOHCTUTY-
LiMHOI CXeMO0 B CKAaAj aHMNIMCbKOro nNapaamMeHTy € ABi Nanath napna-
MEHTY M KOPOHa, aKLEHTYo4YM Ha 0cobAMBIN PONI MOHapXa: BiANOBIAHO A0
cTatTi 1 KoHCcTUTyUii ABCTpanii 40 CKnady NapnameHTy BxoAmMTb Koponesa,
CeHaT Ta ManaTa npeactaBHUKiB). LU0 HaBiTb BUKAMKaAYO NOSABY AOKTPU-
HW «Nap/flaMeHTCbKOro cyBepeHiTeTy». [o peudi, came uA AOKTpMHA Oyna
i 3a/MWAETHCA NEPENOHOK ANA YXBANEHHS NMUCAHOI KOAMbIKOBAHOI KOH-
CTUTYL,iT, OCKINbKN KOAEH NapAamMeHT He MOXKe YXBaNUTU PilleHHs, sKke 6
obmeKyBano NOBHOBAXEHHSA MOro HaCTYMHMKIB.

Hapasi aHmiicbKMiA NapiameHTapy3m 3a3HaB CyTTEBMX TpaHcdhopma-
LM, Hacamnepes, Woao obmexkeHHs oro BceBnanan. Cepes Takmx «obme-
’KyBayiB» Ha3WBatoOTb: AeseryBaHHA MOBHOBaXKeHb [Mapnamenty LWoTnak-
Aii Ta YenbcbKit Acambnel; uneHctso B EBponencbkomy Cotosi (ake nicas
Brexit TpaHchopmyBanocs); yxBaneHHa 1998 poky AKkTa npo npasa /ito-
OVHW, KU J03BOMIMB HALOHAbHUM Cyam BMKOPWUCTOBYBaTW Besnoce-
peaHbo KOHBEHL,it0 MPO 3aXMCT NpaB At0AMHM 1 OCHOBOMOOXHMX cBOOO,
Ta NPaKTUKYy EBPONENCHKOro cyay 3 NpaB AOANHKM; cTBopeHHA 2009 poKy
BepxosHoro cyay CnonyydeHoro KoponiscTsa, Akuii nepebpas cTaTyc BMLLOT
anenAuinHoi iHcTaHuii 8 nanati nopais” .

CpaBHUTE/IbHOE KOHCTUTYLMOHHOE NPaBo B LOKTPUHE U cyaebHbix pewweHusx. C. 514
UK Parliament. URL: https://www.parliament.uk/about/how/sovereignty/
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Ha BigmiHy Bia aHMiMCbKMX TpaaMLUiA napaameHTapmusmy, no Ton 6ik
Jla-MaHuwy cutyauia i3 yTBepAKeHHAM NapiaMeHTy AK NPOBIAHOro opraHy
BNAAHOI CUCTEMM AEMOKPATUYHOI AEPXKaBM CKAALANACh AeL0 NO-iHLLOMY.
Tak, Hanpuknaa, nicna Toro Ak y XIX — Ha novatky XX cTonitra @paHuin
nepexunna 4acu «pexrMmy napiameHTCbKoi acambnei», AKUA xapakTepmsy-
BaBCA «abCONMOTHOM BNALOI0 NapAaMeHTY, AKUIA He MOXe ByTK po3nyLue-
HWI YPAZOM, L0 33 TaKMX 0BCTAaBMH CTae Malke Heaie3daTHUMY , onu-
HWBCA B YyMOBAX HOBMX MONIITUKO-NPABOBMX peasii, AKi OxapakTepmnsysanu
AK palioHani3oBaHWM NapaameHTapmam — «moamndikalia KOHCTPYKLIT no-
AOiny BNaA, KNAaCcMYHOI NapaamMeHTCbKOI CUCTEMM, 3a AKOT NApaaMeHT CyTTe-
BO 0OMeEXYIOTb Y MOBHOBAXKEHHAX | Npouedypax Ha KOPUCTb BUKOHABYOI
BNaaM» . BUHMKHEHHA OCTaHHbOrO KOHLEMTY MOB'A3YIOTH i3 YXBaJEHHAM
« e ronniBCcbKoiMm KoHCTUTYLIT 1958 poky.

[Jeulo cxoxke MoXKHa CnocTepiraTi i B iHLWOMY CTOBMi EBPONENCHKOI Ae-
MOKpaTii — HimeyunHi, konu nicna BeiMmapcbroi pecnybniku, Yacis noBHO-
roO PyMHYBaHHA aBTOPUTETY NapAaMeHTy AK 3arajbHOHALiOHaIbHOI AeMO-
KPATUYHOI IHCTUTYLIT, HAaCTaB Nepiod KaHLenapu3my, WO XapaKTepusytoTb
Came PeXXMMOM «PaLLioHaNi30BaHOro NapiameHTapusamy»

loao BiITYM3HAHOIO Nap/iaMeHTapmU3mMy, TO YNHHA KOHCTUTYLiMHA KOH-
dbirypauja Bnaam nae 3mMory rosopuTM NPO NPOBiZHE 3HAYEHHA NapAaMeHTy
Y BNaAHOMY TPUKYTHUKY.

Y UYMHHIN KoHCTUTYLIT BM3HayeHO cTaTyc BepxoBHoi Paau Ykpainu fk
EAMHOrO OpraHy 3akoHoAaB4ol Bnaam» (ctaTta 75 KoHcTuTyuil YKpaiHm).
AK po3’acHUB KoHcTUTyLinHKI Cya YkpaiHu y cBoemy PilleHHi Big 17 »KoBT-
HA 2002 poky Ne 17-pn/2002 (y cnpasi Woa0 NOBHOBAXKHOCTI BepxoBHOT
Pagn YKpaiHu), «BM3HaYeHHA BepxoBHOI Paam YKpaiHM €AMHMM OpraHOM
3aKOHOZaBYOl BaAM O3HAYAE, WO KOAEH iHLWMIA OpraH Aep*KaBHOI BAaan
He YNOBHOBAXEHMI yXBaNtOBATN 3aKOHMY.

Cnin, 3BepHYTH yBary, Lo B KOHBEHLLi NpO 3aX1CT Npas AoAMHM 1 OCHO-
BOMONOXKHMX CBODOA TaKOX BMKOPUCTOBYIOTb KaTEropito «opraH 3aKOHO-
[aBYOi BNaam» B KOHTEKCTI MpaBO Ha BifibHIi BUBOpK A0 LUMX opraHis (cTaT-
T 3 MNepuworo npoTokony Ao KoHeeHuji). B iHTepnpeTaLl,ii EBponencbKoro
Cy4y 3 NpaB /HOAMHMN «3aKOHOZABYa BAa4a» He 3aBX/AW 03HaAYaTMMe «Ha-
LioHaNbHWIM NapnameHT». Lo KaTeropito cnif TAyMaumTn B KOHTEKCTI KOH-
CTUTYLIMHOTO YCTPOlO AeprKaBu. TaKk, HanpuKknagd, nicna nposeaeHoi KOH-
CTUTYLiNHOI pedopmm B Benbrii KomneTeHuia HagaHa ®GnamaHacbKil paai

MeayweBckuii A. H. Teopua KOHCTUTYUMOHHbIX UMKos. M., 2005. C. 91.
*  Tamcamo. C. 108.
Hake K.-T. KOHCTUTYUMOHHOE NPaBO U NOAUTUYECKNE MHCTUTYTBI. M.: FOpucTsb, 2002. C. 190—191.
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[03BOJIAE 3aPax0ByBaTH ii TAKOXK A0 3aKOHOAABYOro opraHy benbrii (aunB.
Mathieu-Mohin and Clerfayt v. Belgium (1987) Ta Matthews v. the United
Kingdom (1999)). AHanoriiHo y cnpasi Vito Sante Santoro v. Italy (2004)
cyA, Tak caMo npupiBHAB perioHanbHi (obnacHi) paaun B yHiTapHil ITanii oo
«OpraHiB 3aKOHOAABYOI BNAAM», MOK/AMKABLUMCE HA Te, WO BOHW MatoTb
npaBo 3riagHO 3 KOHCTUTYLIED 3A4iMCHIOBATU 3aKOHOA@BYY BAaAy B TaKMX
BaXKAMBMX chepax, AK afiMiHICTPaTMBHE NaaHyBaHHA, OXOPOHa 340p0B's,
OCBiTa, MiCTOBYlyBaHHA 11 CibCbKe rocnoAapcTBo TOLLO.

BMHATKOBICTb «3aKOHOA@BYOro» CTaTyCy MapAaMeHTy B HauiOHa/bHIl
CMCTEMI HOPMOTBOPYOCTI Yac Bif Yacy 3a3HA€E NEBHWUX 0OMeXeHb, KOAn 3
TUX UM IHWWX MPUYUH LOBOAUTHCA 3aNPOBaAKYBATU IHCTUTYT Ae€1EeroBaHoi
3aKOHOTBOPYOCTI.

Tak, BiANOBIAHO A0 3aKoHYy YKpaiHn «[1po TMm4yacoBe AeneryBaHHA
KabiHeTy MiHicTpiB YKpaiHu NnoBHOBaXKeHb BUAABaTH AeKpeTn B cdepi 3a-
KOHOAA@BYOro peryntoBaHHa» 18 nuctonaga 1992 poky Ne 2796-XIl ana
onepaTMBHOTO PO3B’A3aHHA NUTaHb, NOB A3aHMX i3 3AiMCHEHHAM PUHKOBOIT
pedopmun, BepxosHa Pana YkpaiHun aenerysana KabiHety MiHicTpis Ykpai-
HM TMMYacoBO, CTPOKOM A0 21 TpaBHA 1993 poKy, MOBHOBAXeHHA BMAaBa-
TM AekpeTn B cdepi 3aKOHOAaBYOr0O PerytoBaHHA 3 NUTaHb, WO nepeaba-
yeHi nyHKTom 13 ctaTTi 97 KoHcTuTyuii YKkpaiHn 1978 poKy woao BiAHOCUH
BNACHOCTI, MiANPUEMHUUBLKOI AiA/bHOCTI, COLia/IbHOIO 1 KYAbTYPHOrO
PO3BUTKY, €P*KaBHOI MUTHOI, HayYKOBO-TEXHIYHOI NONITUKM, KpeanTHO-Bi-
HaHCOBOI CUCTEMM, ONOLATKYBAHHA, AEPKABHOI NONITUKM ONAaTK NpaLi Ta
LiHOYTBOPEHHSA. HMHI YMHHUMM 3anmwatoTbea 24 aekpeTn i3 83, wo bynu
yxBaneHi KabiHeTom MiHicTpiB y nepioa Aji AeneroBaHMX NOBHOBAXKEHD,
30Kkpema: ekpet KMY Big 21 ciyHA 1993 poky «[1po aepxaBHe MUTOY»,
Bia, 19 ntotoro 1993 poky «[1po cucTemy Ba/IlOTHOrO peryatoBaHHA Ta Ba-
JIIOTHOTO KOHTPOJIIO».

[oBosi 0bmeKeHi NOBHOBAMKEHHA 040 «Ae/1eroBaHoi 3aKOHOTBOPYO-
CTi» MaB i r1aBa AepKaBu nicna yxsaneHHA KOHCTUTY LT YKpaiHu 1996 poky:
3riZ4HO 3 NYHKTOM 4 «[lepexiZH1X NONOXKeHb» KOHCTUTYLiT Npe3naeHT YKpa-
THW MPOTATOM TPbOX POKIB Mic/1A HabyTTA YMHHOCTI KOHCTUTYLiEto YKpaiHum
MaB MpaBoO BWAABaTM cxBasieHi KabiHeTom MiHicTpiB YKpaiHu 11 ckpinse-
Hi nignucom Mpem’ep-miHicTpa YKpaiHW yKa3m 3 eKOHOMIYHUX MUTaHb, He
BpPEery1b0BaHMX 3aKOHAaMU, 3 OJAHOYACHMM MOAAHHAM BiANOBIAHOMO 3aKo-
HOMNPOEKTY A0 BepxoBHOI Paay YKpaiHM B NOPAAKY, WO BM3HAYEeHO B CTaT-
Ti 93 KoHctuTyuii. Taknin yKas Mpe3naeHTa YKpaiHW BCTyNaB y Aito, AKLLO
NPOTArOM TPUAUATU KaneHAapHUX AHIB 3 AHA NOAAHHA 33aKOHOMPOEKTY
(oKkpim aoHiB MixkceciiHoro nepioay) BepxoBHa Paga YKpaiHu He yxBatoBa-

359



Na 3aKoH abo He Biaxuasna NoAaHWM 3aKOHOMPOEKT BiNbLIICTIO Bif, Tl KOH-
CTUTYLLIMHOTO CKNady, i AifaB A0 HabpPaHHA YNHHOCTI 3aKOHOM, YXBasieHMM
BepxoBHoto Pagoto YKpaiHM 3 Uyx NUTaHb.

HuHi BepxoBHa Paaa YKpaiHW HagineHa BUHATKOBMM NPaBoOM Cepes, op-
raHiB AeprkaBHol Bnaau, Bnaan APK Ta micueBOro camoBpAayBaHHA yxBa-
NtoBaTH akTN y dopmi 3aKkoHiB. MicLe BepxoBHOI Paay YKpaiHu B MeXaHi3Mi
[ep*KaBHOI BNaM BU3HAYaE NapAaMeHTCbKO-Npe3unaeHTCbka dopma npas-
NiHHA, 3aNpoBaAKEHOI B XOi KOHCTUTYLiMHOT pedopmm 2004 poky.

AKWO npe3naeHTanism € BMABOM NPUHLMMAY NOAINY BAAAW, TO napaa-
MEeHTapM3M YOCODIOE e OAHY BaK/IMBY PUCY Cy4aCHOTO KOHCTUTYLLIOHA-
Ni3My — HapoAHe NPeACTaBHULTBO (Y1 KOHCTUTYLIMHY AemokpaTito). Came
napaamMeHT € OPraHOM MePBMHHOIO HapPOAHOro NPeACTaBHULTBA | MaE BU-
HATKOBE NPaBO BMCTYNaTK BiA iMeHi cyBepeHa.

13 ntotoro 2008 poky Mpem’ep-miHicTp AscTpanii KesiH Paaa Big, imeHi
Ypaay Uil KpaiHu npuHic BubaveHHa abopureHam ABCTpanii 3a HacW/b-
HULbKY acuMMminauito, AKy 3A4ilMcHIOBasa MicLeBa Baaga CTOCOBHO AiTel
abopureHis 3 KiHUs XIX — go cepeamnHun XX ctonitra. 3pobumBs BiH Le Ha
creujanbHOMY 3acigaHHi napnameHTty”. Llei dakt HasegeHo, wob npo-
INOCTPYBaATK TE, AKMM BAarOMMM € 3HAYEHHA UiEi NpeACTaBHUUbLKOI IHCTU-
Tyuil came sk dopymy Hauji. lNpoTe He cnia 3abyBaTH, WO came napaameHT
€ HOCIEM TaK 3BaHOI BTOPMHHOT yCTaHOBYOI B/IaAM, 3a AOMNOMOrOt0 AKOT BiH
37aTeH 3a noTpebu 3miHoBaTM KOHCTUTYL 0.

LLloao yKkpaiHCbKOi aepkasu, To avwe BepxoBHa Pagda YKpaiHM Mmoxke
BMCTYNaTK BiA IMEHI YKPaAiHCbKOro Hapoay. Xo4a B KOHCTUTYLii Y4iTKO He BU-
3HaYeHOo CcTaTyc BepxoBHOI Paam AK NpeAcTaBHULLBKOTO OpraHy, OZ4HaK Take
ii NpaBOBe MONOMKEHHA BM3HAOTb Oe33anepeyHmm y 3B’'A3KY i3 KOHCTUTY-
LiMHMM BM3HAYEHHAM LIbOTO BAAZHOIO OpraHy AK napnameHty (cTatra 75
KoHcTuTyuii), Ta 3ragky B npeambyni KoHcTuTyuii (ab3al, 1) npo Te, wWwo
BepxoBHa Paga yxsanunna KoHcTuTyuito 1996 poky, BUCTyNaroun Bia imeHi
YKpaiHCbKOro HapoAy.

YTiM, HegopeyYHMM BMOAETbCA Po3rnaa BepxosHoi Paan YkpaiHu Ak Bu-
WOro NpeaCTaBHULBKOTO opraHy. Taka xapakTepuctuka morna bytu Haga-
Ha 3a 4aciB nepebyBaHHA YKpaiHm B cknagi PagaHcekoro Cotosy. Cuctema
BNlagaptoBaHHA ToAj nepeabadana, Wo HapoL 34IMCHIOE AepKaBHY BAaLy
yepe3 Pagyn HapoAHUX AenyTaTiB, AKMM NiAKOHTPONbHI 1M NiA3BITHI BCi Op-
raHn aepkasHoi Bnaam (ctatra 2 KoHctuTyuii YPCP 1978 poky (nepBMHHa

ABcTpanus 3BMHMAACL Nepes abopureHamu 3a owmnbku npuwnoro. URL: https://www.segodnya.ua/
world/avctralija-izvinilac-pered-aborihenami-za-oshibki-proshloho.html (gata 38epHeHHs: 24.04.2021.).
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peaakuia). o Toro X Paam HapoaHux aenyTatie — BepxoBHa Paja Ykpa-
iHcbKoi PCP, o6nacHi, paltoHHi, MicbKi, paloHHI B MicTax, CenuLlHi Ta cinb-
CbKi Paan HapoAHMX AenyTaTiB — yTBOPIOBANM EAMHY CUCTEMY OpraHis
nepkaBHoi Bnaam (ctatra 78 KoHCTUTYLT). TOMy LiIKOM NOTIYHUM 33 TaKMX
o0bcTaBMH Byno BM3HAHHA BMLLOCTI BepxoBHOI Paaun cepes iHLWWX paj Ak
OpraHiB HapoAHOro NpeacTaBHMUTBA. KOHCTUTYUiMHWIA Naj, He3anexKHoi
YKkpaiHun nobyaoBaHoO Ha 3acafax BMOKPEMIEHHA MyHiLMMNanbHOI BAaaM B
cuctemi nybniyHoi Bnagn. Micluesi paay € opraHammn NpeacTaBHUUTBA Te-
putopianbHUx rpomas (ctatra 140 KoHctutyuii YKkpainu). A oTke, Bepxo-
BHa Paga YKpaiHu € eANHMM 3ara/ibHOHALLIOHAIbHMM OpPraHOM HapOAHOro
npeacTaBHMLTBA.

5.2.2.2. ®yHKLii 1 NOBHOBAXKEHHA MapaaMeHTy
TpaAMUiAHUMM HanpAMaMM AiANbHOCTI OpraHy 3aKoHOAaBYOl BlaaM €:

a) 3aKoHoAaBYa PyHKU,iA. 10 cyTi, Lel Hanpsam AisNbHOCTI NapaaMmeHTy
€ BM3HaYa/IbHUM, WO NiATBEPAXKYE | POpPMY/ItOBaHHS CTaTTi 75 KoHCcTuTyLji
YKpaiHu, 3rigHO 3 AKOO NapAaMeHT € EAMHMM OPraHOM 3aKOHOaBYO0l BNa-
AWM. Y3arani 3akoH BM3HA€E KOHCTUTYLLItO M YMHHE 3aKOHO4ABCTBO He Ti/ibKM
AK e/1eMEeHT CUCTeMW MpaBa, AKUIM B iepapxii HOPMATUBHO-NPABOBMX aKTIB
33 OPUAMYHOIO CUIOK 3alMMaEe HacTynHe 3a KoHCTUTYLIE Mmicue, ane i
AK dopma HaZlaHHA 3aralbHOHALiOHANbHUM NPEACTaBHULIbKMM OpraHoOm
3roam Ha 060B’A3KOBICTb MiANMCAHMX MiXHaPOAHMX A0roBopis Ta dopma
3aTBEPAXKEHHA BAXKIMBUX AEPMKABHUX PilLeHb.

Y Teopii KOHCTUTYLiMHOro npaBa TPAAMLUIMHO BMOKPEMIOOTL TPU
TMNW NapiamMeHTiB BiAMNOBIAHO A0 HAABHOrO B HMX 0OCAry 3aKoHOAaB-
YOI KOMMEeTEeHLLi:

* napAaMeHTU 3 HeOBMEKEHUM KOIOM NMUTaHb, AKi NapiaMeHT MoXe

BMPiLLYyBaTK Yepes yxBaneHHs 3aKoHiBs (IpnaHais, Mpeuis);

* MapfameHTV KpaiH i3 dpefepasbHUM YCTPOEM, A€ YiTKO PO3MeKo-
BYIOTb KOMMETEHLI0 3aKOHOAABYMX MOBHOBaXKeHb deaepanbHo-
ro NapnameHTy 1 NpeacTaBHULUBKMX OpraHiB cyb’ekTiB deaepalji.
HalacKkpasilwmm nprknagom woao Lboro € CLUA;

* napnameHTV y denepaTMBHUX KpaiHax i3 «pyXOMUM» MpeameToM
BUHATKOBOIO 3aKoHOTBOPEHHS (PPH, IHais)".

[ToBepTatoumncb 40 MUTAHHA NPO NapJaMeHTH 3 0bMeKeHO 3aKOHO-
[ABYOK0 KOMMETEHLUIELD, BapTO, no-nepuie, 3ayBaxXntun, WO TaKi BMMNAaZKM

KOHCTUTYyuUMOHHOE npaBo 3apybeskHbIx cTpaH: yuebHuK / nog obwei pea. A. B. Manbko. M.: U3-Bo
HOPMA, 2001. C. 247.
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XapaKTepHi 1 Ans KpaiH 3 yHiTapHoto dopmoto ycTpoto. Mo-apyre, obme-
KeHe KO0 MUTaHb BMHATKOBOI 3aKOHOAABYOI pernameHTalii He 3aBXau
03HAYaE HEMOMK/IMBICTb MNAaPNAMEHTY CAMOCTIMHO PO3LWNPUTK cdepy CBOET
HOPMOTBOPYOI KoMmneTeHLUii. Tak, KoHCTUTYLUiMHa pada PpaHuji ceoim Pi-
weHHAM Big, 30 amnHA 1982 poKy BM3HAYMAQ, WO «3aKOH, AKMI MICTUTb
NONOXKEHHS, L0 HaNexaTb 0 pernameHTapHoi chepu (ypadoeoi komne-
meHyii — fO. b.) He MOXXHa BBaXKaTW HEKOHCTUTYLLIMHMM Ha Ll niacTaBi».
OT)Ke, HaBiTb Y Pa3i BTOPrHEHHA NapaameHTy B HOPMOTBOPYY KOMMNETeH-
Lit0 ypaay Yepes yxBaneHHA BiANOBIAHOIO 3aKOHY, TaKMM aKT 3aMLWLINTLCA
KOHCTUTYLIMHUM

LUloao BiTYM3HAHOrO NapaaMmeHTapmn3mMy, TO Ha PiBHI KOHCTUTY LT nepes-
H6ayeHo nepenik N1MTaHb, AKi NOBUHHI BPery/ibOBYBaTK nLLIE 3aKOHM YKpai-
HW. Tak, BiANOBIAHO A0 YacTnHK 1 cTaTTi 92 KOHCTUTYLIT, InLie 3aKOHM YKpa-
THW BM3HaYatoTb: Npaga 1M ceoboAM NOAMHM Ta TPOMALAAHWMHA, TAaPaHTIi Lux
npas i cB0H0OA; OCHOBHI 0OOB’A3KM rPOMaAAHNHA; TPOMAAAHCTBO, NPaBO-
CyB’EKTHICTb rPOMaAH, CTaTyC iHO3eMLLiB Ta 0cib 6e3 rpomaaaHCTBa TOLLO.

[0 TOro K B OAHMX BMMaZKax (30Kpema HaBedeHMX) 3aKOHOM MatoTb
peryntoBatmMca BiANOBIAHI BIAHOCMHM BMYEPMNHO, HE 3a/IMLIAYN MOXKN-
BOCTi A/1A iX NiZI3aKOHHOrO PeryitoBaHHs, a B iHWWX BUNaAKax (MyHKTK 5, 6,
8—11 Touwo cTaTTi 92 KoHcTUTyUji YKpaiHM) 3aKOH BM3HAYa€e NuLie 3acaam
(ocHoBM) peryntoBaHHA. OCTaHHE O3Ha4ae, WO IXHA KOHKpeTU3alia Hane-
*WUTb 10 NOBHOBAXEHb YPAAY UM IHLWMX OPraHiB BUKOHABYOI BaaM.

Taka [0BONI YiTKO OKpecsieHa npeameTHa cdepa 3aKOHOAABYOro pe-
rYHOBAHHA € TaPaHTIEID TOrO, WO BaXAMBILII MUTAHHA CYCMiIbHOTO UTTA
BPEry1b0oBYyBaTMMYTb /IMLIE 3@ AOMNOMOrOK OpraHy 3aKOHOA4ABYOI BNAAM.
OpraHn X BMKOHABYOI BAaAM MOXYTb SIMLLIE KOHKPETU3YBATU BU3HAYEHI
napaamMeHTOM 3acaam pPerysitoBaHHA.

BepxoBHa Paga YKkpaiHM BUMKOPUCTOBYE Taky $OpMYy HOPMOTBOPYOCTI
AK 3aKOH TaKOXX i Nia Yac peanisauii iHWKMX NOBHOBaXKeHb Came yepes yx-
Ba/IEHHA 3aKOHY Map/fameHT Aa€ 3rofy Ha 0D0B'A3KOBICTb MiKHAPOAHMX
[0roBOpIB YKpaiHuM, TOOTO came B TakuMit CNocib 34iMCHIOTL Moro patudi-
Kauito (NyHKT 32 yacTuHa 1 cTaTTi 85 KoHCTUTyLii).

OKpim UbOro, BigNoBiAHO A0 NYHKTY 4 YyacTuHKM 1 cTaTTi 85 KoHcTuTyLil,
[0 NOBHOBAaXKeHb Bepx0oBHOI Paay HanexuTb 3aTBepaKeHHA [depaBHoro
6roaKeTy. 3rifHO 3 Npunucamm BroaxkeTHoOro Koaekcy YkpaiHu [epskasHuii
6toAKeT 3aTBEP/AKYE NAPAAMEHT yYXBasieHHAM 3aKOHY Npo [JepKaBHNi bto-
[OXKET Ha BiANOBIAHWI PiK.

Hakke K.-M. KOHCTUTYLMOHHOE NPaBo U NOAUTUYECKME MHCTUTYTBI. M.: FOpucTs, 2002. C. 332.

362



OAHUM 3 HANrOCTPILWNX NUTaHb 3aKOHOAABYOrO NPOLIECY, WO AaBHO 06-
rOBOPIOIOTb B €KCMEePTHOMY CepeoBuLLi, € npobaema 3abesneyeHHsa oco-
HUCTOro roN0CyBaHHA AenyTaTis.

3apybirKHMIN AOCBIA, CBIAYNTL NPO O0COBAMBY HETEPMUMICTb 0 FOA0CY-
BaHHA OAHMM AEeNyTaTOM 3aMicTb iHWoro. OAHMM i3 HaMMOKa30BIlWMX BU-
NajlKiB € CKaHan, AKMn TpanumecA B TpasHi 2010 poKy yepes He NoB’A3aHy
i3 BMKOHAHHAM CNy00BMX 0060B'A3KIB 3aKOPAOHHY NOAOPOXK AenyTaTa
Cenmy Jlntem JliHaca Kapantoca (AKMM cCKopmMcTasca Nif, Yac NoaopoOKi Aun-
NNIOMaTUYHUM NacnopTom) Ta BiANOBIAHO MOro BiACYTHOCTI Ha 3acigaHHAX
NapAaMeHTy 1 NapAaMeHTCbKOro KOMITETY 3 0XxopoHM 3a0pos’a. LLe 6inb-
WOro pesoHaHcy uA cuTyauia Habyna ToAi, Koau 3'acyBanu, WO 3aMicTb
HbOro Ha 3acigaHHAx CelMy BiCiM pa3iB MPOro/ioCcyBaB iHWWN NapaaMeH-
Tap — AnekcaHap Caxapyk. Cnpay 6yno nepefaHo Ha po3rnsag A0 KoH-
CTUTYLIMHOrO cyay, AKMI BU3HAB Y Aiax 0b6ox napnameHTapis rpybe nopy-
WeHHA KoHCTUTYLji Ta NpMcArK, Wo M CTano nNiacTtaBok ANA iMNIYMEHTY
3ragaHux aenyTartis (PiweHHs 8ia 27 »osTHA 2010 poky)’.

Mpobnema i3 «ronocyBaHHAM 3aMiCTb iHWOrO» TAKOX TPWMBANMUI 4ac
byna B UEHTPI yBarM BITYM3HAHOIO KOHCTUTYLiMHOro cyaoumHcTea. Cya
HEeOZHOPA30BO 3BepPTaB YBary Ha BaX/MBICTb AOTPMMAHHA OEMOKPATUY-
HOrO 3MICTY NPOLLeCY yXBaNeHHA PilleHb TaKMM KONEeriaIbHUM OPraHoOMm AK
napnameHT. [PYHTYIOUMCb Ha 3aKkpinaeHomy B cTaTTi 5 KoHcTuTywii YKpaiHm
NPUHUMNI HAPOLOBAAAAA, BUABOM AKOIO € Ae/leryBaHHA Hapo4oM Baau
OpraHam npeacTaBHWULbKOT AeMOKpaTii, Cya HeOAHOPa30BO 3ayBaXKyBas,
O «HApoAHMI aenyTaT YKpaiHM He Mae npaBa rosocyBaTh 3a iHLWKX Ha-
POAHUX AenyTaTiB YKpaiHW Ha 3acigaHHAx BepxosHol Paaun YkpaiHu». 1o
TOrO K NMOPYLIEHHA LIET BUMOIM Nif, 4ac yXBaJIeHHA Nap/laMeHTOM pilleHb
€ NiACcTaBOO A9 BU3HAHHA iX HEKOHCTUTYLIMHUMM (PilueHHs Bia 7 AUnHA
1998 poky Ne 11-pn/98).

Micna o3HaYeHHsA Ujei opPUAMYHOT NO3KMLIT Ccya TPMBAANI Yac BigMOB/AB-
CA BM3HaBaTW aKTK BepxoBHOi Paam YKpaiHM HEKOHCTUTYUIMHMMM Ha LN
niacrasi. [1o cyay He0AHOPA30BO HAAXOAMNM 3BEPHEHHA 3 MPOXaHHAM BU-
3HATK TaKMMM, WO He BiANOBIAadTb KOHCTUTYLIT 3aKOHM, OCKI/IbKK nigvac
ro/IOCYyBaHHsA 3a TaKi aKTW YacTWHa napiaameHTapiiB He morna 34iCHUTH
BN1aCHE BO/IEBUAB/IEHHSA, aAKe He Nepebysasia Ha NeHapHOMY 3acigaHHi (B
OKpemMmx BMNaaKax — HaBiTb 3a Mmexamu aepkasm). LLlopasy BiamoBsa cyay
Y BIOAKPUTTI NpoBaAMKeHHS (4M YXBANEHHS HUM PilLEHHS NPO MOro Npunu-
HEHHA) apryMeHTYBa/IM TUM, LLLO BCTaHOBAEHHA GaKTiB MpaBoONoOpPYyLIEHb 3

.

On the actions of Linas Karalius and Alexsandr Sacharuk, Members of the Seimas. https://www.Irkt.It/
en/court-acts/search/170/ta1193/content (Last accessed: 20.04.2021).
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HOKy HapoaHMX AenyTaTiB YKkpaiHu A0 KomneTeHujii KoHcTuTyuiiHoro Cyay
YKpaiHu He HanexuTb» (YxBana Big, 27 rpyaHa 2001 poky Ne 47-y/2001).

JOKTpUHanbHMIA Nigxia cyay 3MIiHWMBCA Mifd, Yac po3rnaay Tak 3BaHOI
«MOBHOI CnpaBm», NpeaMeTom po3rnaay akoi 6y 3akoH YKpaiHu «[po
3acaAu OeprKaBHOI MOBHOI NoniTMKkM». Cya BMCNOBMB BaXKAMBY MO3WLLIO,
BiAMNOBIAHO A0 AKOI «HEe3aneXHOo BiA, cnocoby yxBaseHHA pilleHb napna-
MEHTOM, 0COBUCTE TONOCYBaHHA HapoAHOro Aenytata YKpaiHW nepea-
Hayvae Moro 0cobUCTy yy4acTb y NPOLLECi FONOCYBAHHA M AOTPUMAHHA HUM
BCTAHOBAEHUX KOHCTUTYLiEO YKpaAiHM BMMOT LWOAO PO3MNOPALMKEHHA Ha-
POAHMM AenyTaTom YKpaiHW Auwe CBOIM NpaBOM ronocy, 3ab0poHn Moro
fenerysatu, a TaKOX 3abOpoHM Mpumycy A0 nepegadi LbOro npasay.
«HenoTprMaHHA BKasaHWX BUMOT CynepeynTb Npuposi NpescTaBHULLbKO-
ro MaHZaTta HapoAHOro AenyTata YKpaiHW, AKWIA € NpeacTaBHUKOM YKpa-
iHCbKOro Hapoay y BepxoBHit Paai YKpaiHW, i NpUHUMNY PIBHOCTI CTaTycCy
HapPOAHWX AenyTaTiB YKpaiHU».

Cya AOCNIAMB KOHKPETHI MaTepianu (CTeHorpamy naeHapHoro 3acigaH-
Hi, AaHi AepXKaBHOI NPUKOPAOHHOT Cyx 6w, pe3yabTaT NoiMEeHHOTO ro/10-
CyBaHHA TOLLO) i AiMLIOB BUCHOBKY, WO «MOPYLIEHHA KOHCTUTYLLIMHOT Npo-
Leaypu po3rnaay Ta yXBaJleHHA MPOEKTY 3aKOHY Mif, Yac MOro yxBaseHHs
3ara/iom Ha BeYipHbOMY NIeHapHOMY 3acifaHHi BepxoBHOI Paan YkpaiHu
B6yNn CUCTEMHI 11 CYTTEBO BMN/IMHYAM Ha OCTAaTOYHUIA PE3Y/bTAT YXBaNeHHSA
3aKoHy» (PiwerHs Big 28 ntotoro 2018 pokry No 2-p/2018).

B oaHil i3 HAacTyMmHMX cnpaB cy/, 3aKUEHTYBaB e M Ha iHWIiN BaxKAn-
Bill YACTUHI OUIHKM AOTPUMAHHA KOHCTUTYLIi Nig Yac yxBaseHHs 3aKOHY:
KHEKOHCTUTYLIMHUM MOXKe OYyTU BU3HAHWN NMle TOM HOPMATMBHUI aKT
BepxoBHoi Paau YkpaiHu, nig vac yxBaieHs 4m cxBasieHHs akoro (abo Ha-
H6paHHA HUM YMHHOCTI) Byno nopylweHo NpoueaypHi BUMOTH, LLO BM3Ha-
yae besnocepeaHbo KOHCTUTYLISA YKpaiHK, a He iHWi HOPMATUBHI aKTH, 30-
Kpema PernameHT BepxosHoi Paan Ykpainm» (PiwenHsa KCY Big 16 AnnHs
2019 poky Ne 10-p/2019).

MNoBepTatoumnChb 40 NMUTAHHA KiICTOTHOCTI» 1 «CUCTEMHOCTI» TaKMX Nopy-
WeHb, MOXHa NPUMNYCTUTK, WO CyA HABMUCHO 3aAMLWKMB cobi none Ans Ma-
HeBpiB, PO3yMito4m TOM AKT, LLO BUKOPIHUTU raHeOHE ABMLLE rOI0CYBaHHS
OZIHOrO AenyTaTa 3a iHWOro HaMbAMKUYMM YacoM Dyae mManKe HEMOMKIU-
BMM. | AKLLO He 3aAnWnTK 33 cOBO0 NPaBO BMOPAKOBYBATU KOHCTUTYL,iMHI
NOLAHHA 33 LE0 03HAKOO, TO CyAy AOBEAETbCA BM3HABATU HEKOHCTUTY-
LiIMHMMW Y1 HE BCi aKTK, YXBaNEHi NapaaMeHTOM.
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Lle pileHHA Nnopywmnno 3HOBY 1 iHWe npobaemHe NUTaHHA. TpuynHa
rONI0CYBaHHA NPUCYTHIX AenyTaTiB KAPTKaMM BIACYTHIX KONer — BaXK/IMBICTb
[OTPMMaHHA BUMOTM NPo abCoMOTHY Bif, KOHCTUTYLiMHOI BinbwocTi rono-
CiB /151 yXBaZIeHHA 3aKOHY. B eKcnepTHOMY cepenoBuLLi AaBHO 0broBopto-
t0Tb MMTAHHA NPO PO3MENKYBAHHA NPOLLEAYP YXBaSIEHHA 3aKOHIB 3a/1€KHO
BiA, NpeameTHOI chepn peryntoBaHHA. TpaauUIMHUM € NOAIN Ha 3BMYAMHI 1
opraHivHi (3 HaM3HavyLLiWNX NUTaHb, NepeadbadYeHmx y camii KoOHCTUTYLT)
3aKOHMW. | 3aneXKHO BiA TOro, MPOEKT AKOrO 3aKOHY CTOITb HAa MOPAAKY AeH-
HOMY B napaameHTi, y KOHCTUTYLiT BM3HaYatoTb Pi3Hi BUMOTM 40 MiHiMab-
HO NOTPIBHOT ANA yXBaNeHHA 3aKOHY KifIbKOCTi rofociB napaameHTapiB.

TaK, BiANOBIAHO A0 YacTUHKM 2 cTaTTi 45 KoHCTUTyuiT Mpy3ii, 3aKkoH BBa-
KatoTb YXBaZeHUM, AKLWLO WMOro niaTprumana BinblWicTb NPUCYTHIX YNeHiB
nap/laMeHTy, afie He MeHLWe AK TPeTWHA 3arasbHol Ki/IbKOCTI AenyTaTis,
AKWO B KOHCTUTYLIT HE BM3HAYEHO IHLWOro NOPAAKY YXBAJIEHHA 3aKOHIB.
OpraHiYyHMIM 3aKOH BBaXKatoTb YXBAaNEHWM, AKLLO 3@ HbOrO MPOroa0CyBana
6iNbLWICTb BiA, 3aranbHOI KiNbKOCTI AenyTaTiB, AKWO B KOHCTUTYU)i He BU-
3HAYeHO IHWMIA NOPAAOK YXBaNEHHA OpPraHiyHMX 3aKoHiB. o opraHiyHmMx
30KpeMa HaNeXnTb 3aKOH NPo BMOOPK Npe3naeHTa, NPO CTaTyC reHepab-
HOro NPOKYypOpPa, NPO rPoOMaaAHCTBO pys3ii Towo.

BBakatoTb, WO B pasi imniemeHTalji aHanorinHoro niaxoay 8 KoHcTu-
TyLito YKpaiHu 6arato NuTaHb i3 NOPYLWEHHSM NPUHLMIY 0CODUCTOrO rono-
cyBaHHs byae 3HATO .

LlikaBOK B LIbOMY KOHTEKCTI € AOKTPMHA «XOPOLIOro 3aKOHOAaBCTBA»
(good legislation), HanpauboBaHa KOHCTUTYLIMHMM cyaom JlaTsii. HaldiT-
Kille Uus AOKTPMHA BUKPUCTANi30Baaca B O4HOMY i3 MOro pilleHb y crpa-
Bi mpo nybniyHmMin goctyn A0 iHpopmalii Npo onnaTy npaui AepraBHMX
cny»b0oBLB Ta NPaLiBHUKIB AeprKaBHUX ycTaHOoB (PileHHs Big, 6 bepesHsa
2019 poky, cnpasa Ne 2018-11-01).

Cam coboto, NPUHLMM «XOPOLOro 3aKOHOAABCTBa» MOXOAMTL BiA, Ta-
KOi Baromoi 3acafy KOHCTUTYLLIMHOMO Najly Sk BEPXOBEHCTBO Mpaea (xoya
cya, NepioAMyHO anentoe 1 A0 NpUHUMMY NpaBoBoi aepxasu). CyTb L€l
[OKTPUHM (a BiANOBIAHO 1 3MICT LbOrO NPUHLMMY) NOAATAE B AOTPUMAHHI
NapaaMeHTOM i vyac po3pobaeHHA 1 yxBaNeHHA 3aKOHIB Habopy NeBHMX
BMMOT, AKi € BaXX/IMBUMMK 1A OTPMMAHHA 3aKOHOZAaBCTBOM CTaTyCy «XOpO-
LLIOro» 3a CBOEHO AKICTHO.

XomeHko C. «[iaHicTn» y napnamenTi: 6yau i €, ane — um 6yayts? URL: https://www.bbc.com/-ukrainian/
politics/2012/11/121123_personal_vote_sx.shtml (aata 3sepHeHHs: 24.04.2021.).
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[0 Takux BUMOT Cy/, 3apaxyBas:

*  [OTPMMAHHA 3aranbHUX NPUHLMMIB NpaBa, NPOLEeCyasbHUX BUMOT,
nepenbayeHnx KOHCTUTYLIEO Ta PernameHTOM NapaameHTy;

® ypaxyBaHHA iepapXii HOPMATUBHMX aKTIB, 30KPEMA MiIXHAPOAHOIO
npasa Ta npasa €C;

* B3ATTA 40 yBarn npeueaeHTHO NPakTUKM KOHCTUTYLIMHOTO cyay;

® BWKOHaAHHA BUMOT BiAKPUTOCTI 3aKOHOZABYOro NPOLLECY i3 rapaHTy-
BaHHA BCiX NpaB AenyTaTiB AK Y4aCHMKIB LbOro npouecy;

® BPAxXyBaHHA €KCMepPTHUX AYyMOK Ta OLIHIOBAHHA PU3MKIB ANA yXBa-
NIEHHA HAMONTUMANbHILLIOTO PilleHHS;

® MiZ 4ac yxBasNeHHA 3aKOHIB LLOAO OCHOBHWX NPaB HOAMHMK, Cif [0-
TPUMYBATUCA NPUHLUMMY NPONOPLIAHOCTI 0BMEKEHD;

® CNPAMYBaHHA YXBaZ€HWX 3aKOHIB Ha [OCATHEHHA MeTW CTanoro
(sustainable) po3suTKy J1aTBii, AK Le BU3HaA4YeHO B npeambyni KoH-
CTUTYLIT (30Kpema ¥ cTannii NPaBoBMI PO3BUTOK, TOBTO dyHKLt0-
BaHHA HallioHa/IbHOT NPABOBOI CMCTEMM Ha BiAMNOBIAHUX 3acafax);

* parHeHHs 36inbWKUTK AOBIPY rPOMAAAH A0 AEPHKABU 1 3aKOHY AK
O/1Ha i3 3acaz, 3aKOHOAABYOI NONITUKM NAPTAMEHTY;

® B3ATTA [0 yBarn GiHaHCOBMX CMPOMONKHOCTEN AepKaBK nig vac BYM-
HEeHHS NeBHMX 3aKOHOABYMX KPOKIB'.

Hacnpasaj M1 Maemo cnpasy 3 4OCUTb LLiKaBOK GOPMOIO «CyA0BOTO aK-
TMBI3MY», B OCHOBY AKOT GOPMaNbHO NOKNAAEHO KOHCTUTYLLIMHY Micito 3a-
XUCTY iAeaniB BepXOBEHCTBA NpaBa M NPaBOBOi, AEMOKPATUYHOI AepKaBK.

6) yctaHoBuYa ¢yHKUiA. [Topas i3 3aKOHOAABYOD BNAAZ0I0 NapaaMeHT
4acTo BUKOHYE TAaKOXK yCTaHOBYY Bnaay. Lle BiabysaeTbes Toai, Koim A0 no-
BHOBaXeHb Map/laMeHTy HaNeXWMTb YXBANEHHA KOHCTUTYLIT Y1 BHECEHHA
3MiH A0 Hel, WO B Cy4aCHOMY CBITi A4OBO/Ii NOWMPEHO.

KoHcTutyuiHnin Cya Ykpaiim, aHanisytounm o6CTaBUHM yXBaieHHA YMH-
HOT KoHcTuTyLil YKpaiHn 28 yepsHA 1996 poky, cdopmyntoBas Bianosia-
Hi tOpUAMYHI NO3MUT WOAO0 UbOro NUTAHHA, AKI BKA3YKOTb HA HAABHICTb Y
napaameHTy NOBHOBAXeHb i3 peanisauii ycTaHOBYOI Baan. TaK, y PilueHHi
Bi4 11 nvnHa 1997 poky N 3-31 BU3HAYeHO, WO «yXBasIeHHA KOHCTUTYLi
YKkpaiHm BepxoBHoto Pagoto YkpaiHu byno 6esnocepeaHim akTom peanisa-
Lji cyBepeHIiTeTy Hapoay, AKWI TiIbKM OHOPA30BO YNOBHOBAaXMB Bepxos-
Hy Paay YKkpaiHu Ha Tl yxBaneHHA». [lo4aTKOBO 3ayBa*KMMO, LLLO «yXBa/lEHHA
KoHCcTUTyULji YKpaiHm BepxoBHOWO Pazoto YKpaiHM 03Hayano, Wo B TaKOMy

Speech by the President Ineta Ziemele in bilateral meeting with the Judges of Constitutional Court of
Austria. URL: http://www.satv.tiesa.gov.lv/en/articles/speech-by-the-president-ineta-ziemele-in-bilateral-
meeting-with-the-judges-of-constitutional-court-of-austria/#_ftnref7 (Last accessed: 20.04.2021).
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pasi ycTaHOBYY BAajy 34iMCHMB napnameHT» (PiweHHa KCY Bifg, 3 *KOBTHA
1997 poky Ne 4-3n).

OpaHak peanisalis yCTaHOBYOI BNaan Yepes yxBaneHHs KoHCTuTyLji byna
OAlHOPa30BMM akToM. Monpu ue, BepxoBHa Papa YkpaiHu 36eperna cBoe
BaX/IMBE MicLe B peanisaLii ycTaHOBYOI Blaau. [1po Le, 30Kpema, CBia4YnTb
HaABHICTb B Hel NOBHOBAXeHb i3 BHECEHHA 3MiH A0 KoHCTUTYLIT (MyHKT 1
YyactuHm 1 ctatTi 85), AKi BOHa HEOHOPA30BO 3aCTOCOBYBana. Taki ycTa-
HOBYi MOBHOBAXKEHHA 3aKOHOAABYOro OpraHy B Teopii GpaHLy3bKOro KOoH-
CTUTYLIMHOrO NpaBa NPUINHATO IMEHYBATU «BCTAHOBAEHOK» UM KIHCTUTY-
LiMHO» ™ YCTaHOBYO BAaAol. Taka BTOPUHHA Bada BiApi3HAETLCA Bif,
NepBMHHOI YCTAHOBYOT BNaan Hapoay, fKa, «nepebyBatoum Ha mexi noni-
TUKM 1 NPaBa, € BULLOIO BNAA00 418 By/b-AKOi BCTaHOBAEHOT Blaam» .

Y [OepaBi, WO CrNoBIiAYE iAeasi KOHCTUTYLLIOHANI3MYy, HeLoMnyCTUMe
NPOTUCTaBAEHHA MNEPBMHHOI BNaAM «BCTAHOBAEHI» Y MEXaHI3Mi yXBa/eH-
HA HOBOI KOHCTUTYL,i UM BHECEHHA 3MiH A0 YMHHOI. MaeTbca Npo yxBaneH-
HA 3MiH 10 OCHOBHOrO 3aKOHY B 00OXiZ MapnameHTy, AK Le 6yno B AeAKux
KpaiHax (3oKkpema y ®paHuii) B muHynomy. Llei «aocsia» Hamaranaca 3a-
NO3NYNTM TAKOX YKPaiHCbKa B/lafa YaciB npe3naeHTcTBa BikTopa AHYKO-
BMYa Yepes YHOPMYBaHHA TaKOoi MOXK/IMBOCTI B 3aKOHI MPO BCEYKPAiHCbKUIA
pedepeHaym. Lien 3akoH abcotoTHO aprymeHToBaHo KoHCTUTYLiMHMIA Cya,
YKpaiHu BM3HaB TakuMm, WO He Bignosinae OCHOBHOMY 3akoHY. Cya BKa3aB
Ha Te, WO «CTBOPEHHA 3aKOHOAABYOro MexaHi3aMy BHECEHHA 3MiH A0 KOH-
CTUTYLT YKpaiHW, AKMI He BiANOBIAAE NOPALKY, YCTAHOBNIEHOMY HOPMaMM
po3gainy Xl “BHeceHHA 3miH Ao KoHcTutyuii YkpaiHn” KoHcTutyuii YKkpa-
THW, KpiM iHWOro, 0OMeXye KOHCTUTYLLMHI MOBHOBAXEHHS MapaamMeHTy
040 BHECEHHS 3MiH A0 KOHCTUTYLIT YKpaiHu» (PilweHHs KCY Big, 26 KBiTHSA
2018 poky Ne 4-p/2018).

B) HOMiHaUiHa PyHKUiA. OOHNM i3 CYTTEBUX BaKeiB BNNBY Ha AiA/b-
HIiCTb iIHLWMX riI0K BNaaM 3 BOKY Nap/iaMeHTy € MOro NOBHOBAXKEHHA LLOA0
Npu3HaYeHHs (obpaHHA) NocagoBMX OCI6, MPUNMHEHHA iXHIX NMOBHOBa-
*EeHb, 30Kpema 1 J0CTPOKOBE. TaKMi1 HANPSAM AiabHOCTI B HAayLi KOHCTUTY-
LiMHOro nNpasa Ha3mMBatoTb HOMiHALIMHOW dyHKLjiet0. BoHa BiacTMBa BCIiM
napaameHTam, BiAMIHHOCTI MOXyTb OyTK auLle B il 06cA3i. Y KOHCTUTYLiN-
HoMy NpaBi YKpaiHKW Usa dyHKLUiA 3a3HaNa CYyTTEBMX 3MIH MNic/1A NpoBeaeHHSA
KOHCTUTYLiMHOT pedopmm 2004 poky. 3HAYHO 36inbLWNAN MOKANBOCTI Bep-
XOBHOT Paau B YacTuHi GopmMyBaHHA M NMPUNUHEHHS AianbHOCTI KabiHeTy

lyHens M. BeegeHue B nyb6imyHoe npaso. MHCTUTYTbl — OcHOBbI — UcTOYHUKK. M., 1995. C. 211.
akke K.-M. KOHCTUTYLMOHHOE NpaBo U NoAUTUYECKNe MHCTUTYTLI. M., 2002. C. 108.
lyHenb M. BeegeHue B ny6imyHoe npaso. MHCTUTYTbl — OCHOBbI — UCTOYHUKK. M., 1995. C. 211.

o
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MiHicTpis. YacTMHA HOMIHALIMHWX NOBHOBAXEHb NapaaMeHT 3AiMCHIOE ca-
MOCTIHO, iHLLI MOXYTb OYTW peanizoBaHi AnLle 3a HAasBHOCTI NoAAHHA Bia-
NoBiAHOI BMLLOT NOCaA0BOI 0COOM, OKPEMI K MOBHOBAXKEHHA CTAHOBAATbL
OKpeMmy CTaito HOMIHaLiMHOI NpoLeaypy 3a3BMYail 3aBepLUabHY.

Halackpasgiwe ua dyHKLIA BUABAAETLCA Nig Yac dopMyBaHHA ypaay M
YXBa/IeHHi pilleHHA NPO NPUNMHEHHA MOTO AiANBHOCTI.

Mpoueaypy GopmMyBaHHA ypsaay 3a3BM4Yail NPOBOAATL Yepe3 BOTYM
[OBipW, AKMM Ha3MBatOTb rO/0CYBaHHA MapaAaMeHTy 3a KaHAMAATypy
npem’ep-miHicTpa (B OKpemux BUMnadKax — yCbOro CKAagy ypsaay).

MapnameHTCbKMI cnocib GopmyBaHHSA ypaay YCKAAAHIOETbCA MNOMITMUY-
HO TOAi, KON BCepeanHi NapaameHTy He BAAETbCA CPOPMYBATU CTilAKY KO-
aniuito nicna smbopis.

Ons Takmx cuTyauih 6yno po3pobneHo onucaHMn paHille mexaHiam
«NPOBHUX MaHAATIBY, LLLO, MO CYTi, € LLNAXOM 0 CTBOPEHHA YPAAY MEHLIOCTI.

LLloao NpUNMHEHHA AiANBHOCTI ypAay, TO TYT MW MAaEMO CUTyalLito, KO
cam ypaa Mmoxke byTu iHiLiaTopoM po3raaay NUTaHHSA NpPo CBOKO BiacTas-
Ky. Taka cuTyauis moxke ByTu y ABOX BMMaAKax: no-nepule, Koan ue Tpeba
ONA yXBaNeHHA NaplaMeHTOM HenonyAAPHOro PilleHHA, @ KOHCONIA0BAHOI
3roam GinbWoOCTi HEMaE, a no-apyre, Koau BinbluicTb B 0cobi ypsay mae
HakaHHA AOCTPOKOBO MPUMMHUTI NMOBHOBAXKEHHA Nap/iamMeHTy. Tomy oro-
NIOWEHHA HeZoBIpW ypAay HacnpaBai 3MyLLYE [1aBy AepKaBu PO3NyCTUTU
napAaMeHT 1 OroflocUTK AOCTPOKOBI BUOOPK Yepes Te, WO YNHHWUIA CKNaj,
napAaMeHTy He 34aTeH BMKOHATK OAHe i3 CBOIX rONIOBHMUX QYHKLUiAHMX 3a-
BOAAHb — cHOpPMYBaATH YPAA.

AKLWO » aHaNi3yBaTW yXBaNEHHA pilleHHA NPO NPUNUHEHHA MOBHOBA-
*KeHb yPAZy 3a iHilliaTMBK caMmnX NapaamMeHTapis (pe3ontoLis HeaoBipK), TO
TYT cAig MaTh Ha yBasi, o B abCONOTHIM BiNbLIOCTI BUNAAKIB KOHCTUTYLLT
[ONYCKatoTb TiIbKM BiACTAaBKY BCbOro CKAaZy ypAay (44 MOro aBToMaTuuHy
BiCTABKY BHAC/iAOK 3BiNbHEHHA NpeM’ep-MiHicTpa). Lle 4iTko BUNAMBaE i3
3MICTY AIANbHOCTI YpALY AK KONEriaIbHOro opraHy: «Ypaa Hece conigapHy
BiANOBIAANbHICTb Nepen, KOHrpecom aenyTaTiB 3a CBOKO NONITUYHY Bigno-
BiAanbHicTb» (cTatTa 108 KoHcTuTyuji Icnanii); «4neHn Paan MiHicTpiB He-
cyTb nepe CeMMoM coniflapHy BiANOBIAANbHICTb 3a AiANbHICTb Paan MiHi-
cTpiB» (4actnHa 1 ctatti 157 KoHctuTyuii Monbuii). Loao KoHCTUTYLiHOT
cucTemm YKpaiHu, To BigNoBiAHO 40 YacTuHK 2 cTaTTi 113 KoHCTuTyLuil ne-
penbadyeHo TaKoX KONEKTUBHY BianoBiaanbHicTb Ypaay, 60 came KabiHeT
MiHicTpiB, a He oKpeMi ypAAOoBL,, BiANOBIAA/IbHNI Nepes rMaBoto AePrKaBM
Ta BepxosHoto Pagoto.
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Monpwu ue, 4ONYCTUMWM BUABAAETLCA | BApPiaHT 3BiIbHEHHA OKPeMMX
ypAaoBUiB. KoHCTUTYUinHWIA Cya YKpaiHn y cBOeEMy PileHHi Bia, 11 rpyaHa
2007 pokry Ne 12-pn/2007 Hagas odiliiHy iHTepnpeTaLilo OKPEMUM KOH-
CTUTYLIMHNM NONOXKEHHAM, BKa3aBLUM Ha Te, WO NapAaMeHT HaBiTb 3a Bia-
CyTHOCTI noAaHHaA Mpem’ep-miHicTpa YKkpaiHu 3aaTeH 3a BAACHOI iHiLLiaTUBK
3aCTOCOBYBATU IHCTUTYT iIHAMBIAYaNbHOI BiAMNOBIAANBHOCTI YneHa YpAaay.

r) ¢yHKUiA NnapnameHTCbKOro KOHTpoAto. Llelt Hanpam AianbHOCTI B
CY4aCHMX YMOBAX CTA€ BAaroMillMM, WO 3yMOB/IEHO, 30KPEMA, «paLiioHani-
3ali€t0» NapAaMeHTCbKMX NpoLeayp, YHaCAiA0K YOro BUHWKAE noTpeba B
PO3LWMPEHHI MOX/MBOCTEN NAapPAAMEHTY i3 KOHTPOIIO 33 BUKOPUCTAHHAM
OopraHamu BMKOHABYOI BNaAMW 3aKPiNIeHMX 33 HUMM MOBHOBAMEHD.

OcobnmBicTiO GYHKLT Nap/laMeHTCbKOro KOHTPO/IIO € Te, L0, Ha BiAMIHY
Bif, IHWMX HAaNpPAMIB AiANbHOCTI 3aKOHOAABYOro OpraHy, KOHTPO/b 3a Ji-
ANbHICTIO OpraHiB i NocagoBMx OcCib6 BUMKOHABYOI BNaAW 34iMCHIOE Napia-
MEHT AK be3nocepenHbo, TaK i MOro opraHu, Aenytaty 11 cneuianizoBaHi
OOMOMIXHI IHCTUTYLIT — OMOYACMEH, MPO SKOro B)KEe MLIAOCSA B PO3AinNi
TPETbOMY, Ta PeBi3iliHi (KOHTPONbHI) NanaTu. OCTaHHi ABa Pi3HOBUAM iH-
CTUTYLIN — Lie OKpeMa IaHKa MexaHi3My Nap/iaMeHTCbKOro KOHTPOO, WO
OTPMMaANN Ha3BY «CreLianizoBaHi OpraHM NapaameHTCbKOro KOHTPO/O».
IXHiM yKpaiHCbKMI BapiaHT — YnoBHOBaXeHM BepxoBHoi Paam Ykpainu 3
npaB NtoAMHKN Ta PaxyHKOBa Nanata € CaMOCTIMHMMM OpraHamm AepKaBHoi
BNAAM WOAO peanisaLii 3aBaaHb, BU3Ha4YeHnX KOHCTUTYLUIE. Ha He3anex-
HOCTi TaKMX OPraHiB BNaAmM AK oMOyaACMaH HanoNEerIMBO aKLEHTYOTb i B Pe-
3omoui fenepanbHoi Acambnei OOH Big, 20 rpyaHa 1993 pokry Ne 48/134
«HauioHaNbHI IHCTUTYTU 414 NPOCYBAHHA Ta 3aXUCTY NPaB JIDAUHNY.

[o Toro X, Ha BiaAMiHY Bia iHWKMX GYHKUiIKM BepxosHOi Paan, dyHKLj0
napaameHTCbKOro KOHTPOo/Ito be3snocepenHbo 3rafaHo B TeKCTI KOHCTUTY-
uii. Tak, BianoBiaAHO A0 NYHKTY 33 yacTuHK 1 cTaTTi 85 OCHOBHOMO 3aKOHY
YKpaiHu, A0 NoBHOBaXKeHb BepxoBHOI Paan HanexuTb 34iMcHeHHA napia-
MEHTCbKOTO KOHTPOJI0 B MeXKaX, BU3HAYeHMX KOHCTUTYLIED Ta 3aKOHOM.
AHanorinHniM TepmiH BUKopucToBytoTb y cTaTTi 101 KoHcTuTywii. Hatomictb
y cT1aTTi 98 KOHCTUTYLI, WO npucBadeHa PaxyHKOBIM nanati, MaeTbca npo
«KOHTPO/Ib Bif, imeHi BepxoBHOT Paan YkpaiHu». [1o TOro » ua BiAMIHHICTb
He BMJIMBAE Ha 3arafibHUI 3MicT QYHKLIT NapaaMeHTCbKOro KOHTPOJItO, a
Tl HeoaHOpPa30Ba 3raaka B TeKCTi OCHOBHOrO 3aKOHYy CBIiAYWTb MPO BaXK-
ZIMBICTb LbOr0 HanpAmy AiANbHOCTI 3ara/bHOHAUiOHA/IbHOTO MNpeacTas-
HMLBbKOIO OpraHy.
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[HCTUTYT oMbyaCMaHa € OAHMM 3 MPOBIAHMX Y CUCTEMI OpraHis napna-
MEHTCbKOMO KOHTPOAIO. M0oro 3asaaHHAM BYN0 i 3aNM1LIAETLCA 3AiMCHEHHA
KOHTPO/ItO 3@ OPraHaMm BMKOHABYOI BAaAMW, 40O TOrO X NpeaAmMeTOM KOHTp-
OO € CTaH AOTPUMAHHA Npas i ceoboa NtoanHW. TpaauuinHo ombyacmaH
He Ma€e NigMiHATK cobOoto CUCTEMY OpraHiB AePKABHOMO KOHTPO/IO B TOMY
CEHCI, WO BiH HE MA€e pearyBaTh Ha KOXeH GaKT NMopyLUeHHA Npas Ntoau-
HW, YAQKOUYNCh A0 3aX04iB, IMAaHEHTHMX AepPHKaBHUM iHCNEeKLiAM. [010BHOKO
Mmicieto ombyacmaHa € BUABAEHHA CUCTEMHUX NOPYLUEHb Yy cdhepi rapaHTy-
BaHHA npaB i cB0HOA, BXKMTTA 3axoAiB A0 cy6’eKTiB npaBa, AKi nopyLwmam
3aKOH, YPaxoBYyOUM apceHan 3axofiB pearyBaHHsA 3 HOKy camoro napha-
MeHTy". [Ina uboro ombyacMaH MOCTIMHO B3aEMO/IE i3 NapiamMeHTOM Ta
MOro BiANOBIAHUM KOMITETOM, IHOOPMYIOUM iX MPO BUABAEHHI NOPYLLIEHHS
Ta HeZoNiIKKM B chepi AepKaBHOro ynpasaiHHA, BUCTYNatoumM, 30Kpema i 3i
LLOPIYHMMM OOMNOBIAAMMN.

BapTo 3BepHyTM yBary TaKOX Ha Te, WO YNOBHOBa*KeHMW BepxoBHOI
Paan YkpaiHn 3 npas At0AMHM NopA4 3 iIHWKMMM 3aBAAHHAMM BUKOHYE Bia-
MOBIAHO [0 3aKOHY [1Ba BaXK/IMBWUX 3aBAAHHA: MAapPJaMEHTCbKMM KOHTPO/b
3a AOTPMMaHHAM MpaBa Ha AocTyn Ao nybaivyHoi iHpopmaLii Ta npasa Ha
3aXMCTy NepPCOHaIbHMUX AAHMX, @ TaKOXK BUCTYNA€E HaLiOHAaIbHUM NPEBEH-
TUBHMM MEXaHi3MOM BignNoBiAHO A0 PaKyNbTaTUBHOIO NPOTOKONY A0 KOH-
BEHLLT NPOTK KaTyBaHb Ta iHWMX XOPCTOKMX, HEMOACHKMX ab0 TaKuX, LLO
NPUHWMKYIOTb FiAHICTb, BUAIB NOBOAMKEHHA Ta MOKAPAHHA.

Cepen, iHWNX IHCTPYMEHTIB Map/laMeHTCbKOro KOHTPOK0 BapTO BMOKpe-
MWTW HaMNOLWMPEHILLI, AK-OT: AeNyTaTCbKMI 3aNuT Ta iHTepnensauia. OcTaH-
H GOpPMa KOHTPO/IO BiAPI3HAETHCS Bifl 3aNUTY TUM, LLIO BHACNIA0K PO3/ia-
Ay iHTepnensuii mosxke byTn NOPyLWeEHO NUTAHHSA NPO A0BIPY YNeHy ypady
um KabiHeTy 3araom™.

Hanpuknag, oavH 3 aBTOPUTETHUX IHCTUTYTIB OMByACMaHa — MapnameHTCbKMi Komicap (YnoBHOBaKe-
HUI1) y cnpaBax agmiHicTpauii CnonyyeHoro KoponiscTea. BiH dyHKUitoe 3 1967 poKy 1 OCTaHHIM Yacom
3a3HaB CyTTEBUX 3MiH: 1993 poky 6yno yxBaneHo 3akoH «Mpo Komicapis 3 nUTaHb OXOPOHU 300p0B’A»
i nicna uporo Bigdynocb 06’eaHaHHA ABOX odiciB: MapaameHTCcbKoro ombyacmaHa Ta Ombyacmaxa
3 NUTaHb OXOPOHM 340POB’A. IHCTUTYLIA Nia HOBOI Ha3BOM MapfamMeHTCbKMI Ta 3 NMUTaHb OXOPOHU
34,0p0B’A OMBYACMaH WOPIYHO (4aHi HaBeaeHi BignoBigHO Ao iHbopmauii, onpuntogHeHoi B LLopiy-
HoMy 3BiTi ombyacmaHa 3a 2017—2018 poku (https://www.ombudsman.org.uk/sites/default/files/
PHSO_Annual_Report_and_Accounts_2017_2018.pdf) oTpumye opieHToBHO 114 T1CAY NOBIZOMAEHD i
CKapr Npo MOpyLUEHHA NpaB NAUHY, i3 HUX NPUAHATHUMM BU3HAOTb NOHaZ, 32 TUCAYI CKapr, 40 TOro
Xy 24 TucAYax BUNaAKiB pearyBaHHA odicy ombyacmaHa nonarana B ToMy, AK 0GOPMUTU CKapry A0
KOMMETEHTHOrO opraHy Bnaau (nepefoscim Ao HauioHanbHOI cay»K6M oxopoHu 3a0pos’s) abo 3any-
YUTU ANA PO3B’A3aHHA NUTAHHA iHWI ypagosi pecypcu. | anwe y 8,3 Tucadi (abo 7,2%) Bunaakis 6yno
NOBHOLiHHE PO3CAiAYyBaHHA CKapr i BXUTTA BiANOBIAHNX 3aX0A4,iB.

KoHcTUTyumMoHHOoe npaso: cnosapb. M.: OpucTb, 2001. C. 191.
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Cnig 3a3HauYMTH, WO B KOHCTUTYLIT YKpaiHM TEPMIH «3anUT» BUKOPUCTO-
BYIOTb AK 10 MOBHOBAXEHb CAaMOT0 NMapaameHTy (MyHKT 34 YacTuHK 1 cTaT-
Ti 85), TaKk i A0 HapoAHoro AenyTata YkpaiHu (cTatTa 86). TomMy MOMKEMO
rOBOPWUTM MPO HAABHICTb ABOX CAMOCTIMHWX iHCTPYMEHTIB MapaameHT-
CbKOr0 KOHTPOJIKO — Map/AaMeHTCbKOro 3anuTy M AenyTaTCbKOro 3anuTy.
AK po3’acHMB KoHcTUTyuinHWI Cya, YKpaiHKW, HanpaBfeHHs 3anuTy npe-
3MAEHTOBI YKpaiHW (MapaameHTCbKOro 3anuTy) € npeporatneoto Bepxos-
HOI Pagu YKpaiHu, 40 TOro X pilleHHA NPO HanpaBAeHHA 3anuTy yXBaJlloe
napfameHT BinbLicTiO KOHCTUTYLiMHOrO cknaay (PiweHHs Bifg 14 »KOBTHSA
2003 p. Ne 16-pn/2003 (cnpaBa Npo HanpaBAeHHA 3anuTy 40 Npe3naeH-
Ta YKpaiHu). 3apa3om HapoaHMI aenyTaT YKpaiHu peanizye CBOE NPaBO Ha
3BEPHEHHSA i3 3aNUTOM A0 opraHiB BepxoBHoi Paau YkpaiHn, ao KabiHeTy
MiHicTpiB YKpaiHM, 40 KepiBHMKIB iHLWMX OPraHiB AepKaBHOI BAaay Ta op-
raHiB MiCLLeBOro camoBpALYBaHHA, @ TaKOX A0 KepiBHWKIB NigNPUEMCTB,
YyCTaHOB M OpraHisaLiin, po3TaoBaHNX Ha TepUTopii YKpaiHW, He3aneXHOo
Bif, IXHbOrO NiANOPSAAKYBaHHA | POPM BAACHOCTI, CAMOCTINHO, 6e3 yxBaneH-
HA NapAamMeHTOM Byab-AKOro cnewiafibHOro pilleHHs.

IHWa cnpaga, KoM AenyTaTh 4OCUTb YaCTo 3/10BXMBAIN CBOIM MPaBOM
Ha OenyTaTCbKe 3BepHeHHA, a Tomy KoHcTuTyuinHomy Cyay YKkpaiHu ao-
BEIOCA AEKi/IbKa pasiB HaAaBaTh odillinHe TAyMayeHHs BiANOBIAHMM MO-
NOXEHHAM KOHCTUTYLT. 3BepHIMO yBary Ha TaKy Ba*K/IMBY HOPUANYHY MNO-
3uLjto cyay, BMCAoBAeHyY B PileHHi Big 19 TpasHa 1999 poky Ne 4-pn/99:
«HapogHuit aenytaT YKpaiHM He Mae npaBa 3BepTaTMCA 3 BMMOraMm Y
NpoOnNoO3nLIAMKM [0 CyAiB, 4O rONIB CYAiB Ta A0 CYAAIB LLOAO KOHKPETHMUX
CYL0BMX CMpas; BMMOra 4u Npono3suLia HapoaHoOro AenyraTa YKpaiHu 40
KepiBHMKIB opraHis cnyxbm He3nekn He Moxke ByTn AOPYYEHHAM WoOA0 ne-
peBipKM Byab-AKOT iIHPpOPMaLLT MPO OKPEMMX TPOMAZAH».

OTpMMaB He TaK AaBHO CBOE Ha/leKHEe HOPMAaTMBHE BpEeryatoBaHHA M
IHCTUTYT NapaMeHTCbKOTo PO3C/iAyBaHHA. 3rifHO i3 3aKOHY YkpaiHu «[1po
TUMYACOBI CNiAYI KOMICIT Ta TUMYacOoBi creLianbHi Komicii» Big, 19 rpyaHa
2019 poky Ne 400-IX ui poboui opraHn BepxoBHOi Paan YkpaiHM matoTb
[OCTaTHIM iHCTpYMeHTapin ana 3’acyBaHHsA 06CTaBMH «3 MUTaHb, WO CTa-
HOB/ATb CYCNiNbHMI iHTepec» (Y4acTuHa 3 cTaTTi 89 KoHCTUTyLii YKpaiHu).
30Kpema MAeTbcA NPOo A0CUTb LMPOKI MOXKAMBOCTI BUMAraTn JIOKYMeEHTH,
30Kpema i1 BUAyYaTH ix, 3a1y4aT ekcnepTiB Ta NpaLiBHMKIB opraHis npa-
BonopaaKy. OKpemo cnif, HaroJIOCUTK Ha NPaB.i CNiAY0l KOMICIT 4ONUTYBaATH
ocib, AKi B TaKOMy pa3i MOXYTb HaBiTb OYTWM NPUTATHYTI 40 KPUMIHANLHOT
BiANOBIZAA/IbHOCTI 3a BiAMOBY BiZl Z1a4i MOKa3aHb Ta 3a HaZaHHA 3aBiAOMO
HenpasAMBKMX NoOKasaHb. o TOro » cniava Komicia B pasi BigMoBmn ocobu
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3'ABMTMCL ANA Aadi NOKA3iB MaEe NPaBo MPUMHATK PilLEHHA NPO 3acTocy-
BaHHA A0 TaKoi 0cObM NPUBOAY, BUKOHAHHSA AKOro 3abe3neyyeTbcs opraHa-
MM HaujioHanbHOT noiu,i.

He cnig npu ubomy 3abyBaTh, WO KAOHOBOKO METO Nap/iamMeHTCbKOro
PO3CNiayBaHHA Ma€ BYTU He CTiIbKU NPUTATHEHHA BUHHMX OCib A0 BiANoBi-
NanbHOCTI", CKiZIbKWU BUABNEGHHS CYTTEBMX Bad, Y AEPHKABHOMY YNpaBniHHi,
OTPMMaHHA A0CTOBIPHOT iIHPOpPMaLLT NPO GaKTK 3/10BXKMBaHb 3 BOKY BULLMX
nocaaosLiB i3 BignosiaHMM iHGOPMYBaHHAM MPO L& rPOMAACLKOCTI, NpU-
MMHEHHA CMCTEMHOrO MOPYLUEHHA 3aKOHOAABCTBA. 3PO3yMIfNO, WO OTpU-
MaHa iHbopMaLis MoKe B Nofanbwomy byTu NiacTaBoto 4NA NPUTATHEHHSA
BMHHMX, AK 00 KOHCTUTYUiMHOI, TaK i A0 KPWMMiHaNbHOI BiANOBIAANbHO-
cTi. Tak camo, 3pobaeHnn Nia Yac po3cnifyBaHHA aHaNi3 cnpas y NEBHIN
chepi MOXKe CTaTV BaroMMMu NiArPYHTAM N4 CUCTEMHOrO pedopmyBaH-
HA 3aKOHO4ABCTBA.

5.2.2.3. OpraHi3auinHi 3acagu AisnbHOCTI napiaMeHTy

OfHieto i3 BUXiAHMX 3acaf GYHKLIOBAHHA Map/JaMeHTy B AeMOKpaTUy-
Hil AepKaBi € HAABHICTb MAPAAMEHMCLKOI a8MOHOMIi, TOOTO HAABHOCTI
B NMPeACTaBHUUBLKOrO OpraHy BAaZM MNpaBa CamMOCTIMHO BperynboByBaTH
BHYTPilIHbONAPAAMEHTCbKI Npoueaypyu. BoHa € 3acobom 3abe3nedyeHHs
CaMOCTIMHOCTI 1 He3aneKHOCTI NapaameHTy. POPMOLO 3aKPINAeHHs Takux
Nap/iaMeHTCbKMX NPoLEeayp € 3a3BMYall pernaMeHT.

KoHcTuTyuinHnin cyn Pecnybniku Monaosa KomeHTYe ue Tak: «TinbKu
Nap/iamMeHT BNpaBi BM3Ha4YaTK NOPAA0K, MPoLeAyPU M YMOBM, AKMX NOTPIb-
HO AOTPMMYBATMCA Mif, Yac yXBajeHHA pilleHb BiAMNOBIAHO A0 NMPUHUMMY
pernameHTapHOi aBTOHOMIT, 3riAHO 3 AKMM BiH CaMOCTIMHO BM3HA4a€e no-
PAMOK OpraHi3aL,ii CBOEN AifNbHOCTI, 6E3YMOBHO, Y MeXKax KOHCTUTYLIMHMX
Hopm» (noctaHosa cyay Big 21 TpasHa 2013 poky Ne 9)™,

CTpoK noBHOBaXkeHb BepxoBHOI Pagn YKkpaiHM cTaHOBWUTbL 5 pokKiB. Y
KOHCTMTYLIT 3a3HaYeHO, Lo Nap/iaMeHT € MOBHOBAXKHMM 33 YMOB 06paHHA
[0 10r0 CKAaZy He MeHLW AK ABOX TPETUH Bif, MO0 KOHCTUTYLLIMHOTO CKNa-
Ay (4actuHa apyra ctatTi 82). AK po3’acHMB KoHCTUTyUinHWi Cya, YKpaiHy,
LA BMMOra € YyMOBOK MOBHOBAXHOCTI BepxoBHOi Paay npoTArom ycboro
nepioAy CKAMKAHHA, @ He Anwe Mif 4Yac PO3B’A3aHHA MUTAHHA BIAKPUTTA
nepLIoro 3acigaHHA nepLoi cecii napaaMmeHTy HOBOrO CKAMKaHHA (PilueH-

.

Bakn1Bo nam’aTaTy, WO BUCHOBKM M MPONO3MLLiT TMMUYACOBUX CNiAYMX KOMICIV He € BUPILLaNbHUMKM NS
cnipcTea Ta cyay (YacTuHa 4 ctatTi 89 KoHCTUTYLi YKpaiHm).

CpaBHUTENIbHOE KOHCTUTYLMOHHOE NPaBo B AOKTPUHE U cyaebHbix peweHuax. M.: KPACAH/, 2015.
C. 558.

372



HA Bia 17 »koBTHA 2002 poky Ne 17-pn/2002 (y cnpasi WoA0 NOBHOBAXKHO-
cTi BepxoBHOi Paau YkpaiHu).

TakoX O4HMM i3 BaroMmMx eNemMeHTiB CTPUMYBaHb i NPOTUBAr € 3Mora
rNaBu AepXKaBu 3aCTOCOBYBATM Y BM3HaueHUX KOHCTUTYLIEKD BMMNaZKax iH-
CTUTYTY PO3NYCKYy NapaameHTy. Cnig, HaronocuTH, WO Ha PiBHI KOHCTUTYLiN
NOpPAL 3 IHCTUTYTOM PO3MYCKy NapiameHTy (abo AK Y BUNaAKY 3 NOAbCbKUM
NapNaMeHTOM, — «CKOPOYEHHA TepMiHy MOBHOBaXKeHb»), nepenbayeHo
BMKOPWCTAHHA LWe W iHCTUTYTY AOCTPOKOBMX BMOOPIB («HOBWUX BMOOPIBY).
3a3BMYal Ui ABa IHCTUTYTM 3aCTOCOBYIOTb Y CUCTEMHOMY 3B’A3KY, TOOTO
PO3MYCK BUKOPUCTOBYIOTb HE AK CaMOLLi/Ib, @ AK KPOK, LLLO CMPUYMHIOE Nepe-
bopmaTyBaHHA NEPCOHANBHOMO CKNALy NPeACTaBHULbKOrO OpraHy BHaci-
[IOK NpOBeAeHHA AOCTPOKOBMX BUOOPIB.

Tak, Hanpuknaa, BiANOBIAHO A0 CTaTTi 26 KoHcTuTyLii @iHAAHA T, Nnpe3un-
OeHT pecnybniku Mmoske nia vac poboTu cecii napaameHTy 3a 06rpyHTOBaHOI
iHiLiaTMBM Npem’ep-MiHiCTpa, 3aCNyXaBLWW AYMKM NapAaMeHTCbKMX dppak-
Ui, NPU3HAYMTL AOCTPOKOBI MapiameTchbKi Bnbopw. Micns uporo napna-
MEHT YXBaJIOE PilleHHA LWOAO KOHKPETHOT AaTW NPUMNMHEHHA CBOET AiANb-
HOCTi nepea BMboOpamu. YTiM, TaKMI CTaH peyert KapaMHaAbHO He BMN/IMBAE
Ha NPaBOBY NPUPOAY IHCTUTYTY AIOCTPOKOBOIO MPUMMHEHHA MOBHOBAXKEHb.

3ara/lom MoXHa yMoBHO 06’eaHaTX BCi NMiACTaBM PO3MyCKy Nap/iameH-
Ty B Taki rpynu.

e [lepwa rpyna niacras nos’aA3aHa 6e3nocepeaHbo 3i CTBOPEHHAM
ypAady. loeTbca Hacamnepez NPO HEe3AATHICTb MapAameHTy npoTa-
rOmM NeBHOro Yacy copmyBaTK Liel Koneria/lbH1iM opraH BUKOHABYOI
Bnagn. o Takux niacTtaB MM 3apaxOBYEMO HEODpaHHSA napiameH-
TomM npem’epa (Anbanis, JaHis, Manbta, CiHranyp, ®PH).

e [lpyra rpyna nigcraB CTOCYETbCA MPUMUHEHHA AiANbHOCTI ypAdy.
MaeTbca nepesycim nNpo BiAMOBY B A0OBipi YUHHOMY ypady iy Bu-
CNOBNIEHHI MOMY HeaoBipyW. [1o TOro K Ha PiBHI KOHCTUTYLT B OKpe-
MUX BMMNAAKax PO3MYCK MapAaMeHTy MOXAWBUIA Aulle TOAi, Koau
OCTaHHIl BiAMOBAAE ypsay B A0OBIPi Y/ BUC/IOB/OE MOMY HeAoBIpy
[EKinbKa pasiB NpoTArom neBHoro yYacy (daHis).

¢ TpeTbotlo NiAcTaBoOO € HEODPAHHA NPeACTaBHULIbKMM OpPraHOM npe-
3naeHTa (Anbanis, Mpeuis).

e |3 QYHKLItOBAHHAM iHCTUTYTy npe3uaeHTa Mos’A3aHa M HacTynHa
nigcTaea. lgeTbca Npo Te, WO B TakMx KpaiHax, Ak AscTpia 1 Cno-
BayymMHa, AOCTPOKOBO NMOBHOBAMKEHHSA IM1aBM AePKaBN MOXKYTb OyTH
NPUNUHEHI 3a pe3y/sbTaTaMW BCEHAPOAHOro rosocyBaHHA — pede-
peHaymy. BoaHouvac Take HapoaHe ronocyBaHHA NpU3HaYae napia-
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MEHT. AKLLO K Hapos, nig yac pedepeHaymy BUCI0OBUTb AOBIpY YMH-
HOMY Npe3naeHTy, TOAI OCTaHHIN PO3NyCcKae NapaaMeHT.

e [licna BigHOBNEeHHA B BaraTbox KpaiHax CxigHoi EBponu AemoKpa-
TUYHOTO Nlafly B Pe3yabTaTi KOHCTUTYLiMHOT pedopmm, Byno 3ano-
YaTKOBAHO HOBY MiACTaBY PO3MYCKy MapAaMeHTy — HEenpUNHATTA
OCTaHHIM BIOAMKETY B CTPOK, BU3HAYEHUI KOHCTUTYLIEID. 30KpEMa,
TaKa niacrasa € B [NonbLy,i, ECTOHIT Ta XopBarTi.

e Po3nycK napnameHTy Chif po3rasfaT He TibKKM AK 3acib yperynto-
BaHHA AeprKaBHO-NPABOBMX KOHOMIKTIB, ane i Ak dopmy (cTagjto)
YXBa/leHHA BaX/IMBUX AePrKaBHO-NPaBOBMX pilleHb. [Nepeaycim chig
3ayBaXWTUW, WO B lcnaHAil Ta HigepnaHaax po3nyck napaameHTy €
0DOB’A3KOBOIO CTAfi€l0 BHECEHHS 3MiH A0 KOHCTUTYLI. 30Kpema,
y HigepnaHgax ue mae Takmil BUIAAL: NapaaMeHT yxBajtoe Biano-
BiAHWMI aKT, B AKOMY BKa3ye MPO BaXKNMBICTb BHECEHHA BiANOBIAHMX
3MiH [0 KOHCTUTYLi. Micna uboro obmagi nanaTn NapaaMmeHTy pos-
MYCKatoTb, @ 3aKOHOMPOEKT NPO BHECEHHA 3MiH 40 KOHCTUTYLi OC-
TATOYHO CXBatOe 06PAHMIA Ha MO3a4eproBnx BMOOpax NapiameHT.

Wono KoHcTuTyUii YKpaiHW, TO NOBHOBAXKEHHA NapAaMeHTy MOXe 40CTPO-
KOBO MPUMMUHUTK NPe3naeHT YKpaiHM 3a HasBHOCTI NiACTaB, Wo nepeabaveHo
B 4aCTWHI 2 cTaTTi 90 KOHCTUTYLIT: AKWO NPOTArOM 0A4HOT0 MicAUA y BepxoBHil
Paai YkpaiHu He chopmoBaHO KoaniLito AenyTaTCbKmx GpaKLjii; AKLLIO NPOTATOM
LiCTAeCATM AHIB nicnA BiacTaskm KabiHeTy MiHicTpis YKkpaiHn He cdopmoBaHo
nepcoHanbHMM cknap KabiHeTy MiHicTpiB YKpaiHM; SKLLO NPOTATOM TPUALATY
[OHIB OOHIET YeproBoi cecii NNeHapHI 3acifaHHA HE MOXYTb PO3M0YaTUCA.

B icTopii yKpaiHCbKOro napaameHTapu3my rnasa LeprKaBu TpUYi BAaBaB-
CA [0 TaKOro KpoKy: 2 KBiTHA 2007 poky, 27 cepnHAa 2014 poky Ta 21 TpaBHA
2019 poky. [1o Toro X, AKWO B APYroMy BMMNAAKY MiAcTaBa A1Aa PO3MyCKy
dopmanbHo Byna (HechopmyBaHHA NPOTATOM MiCALA NapiaMeHTCbKOI KO-
aniuii), To B nepwomy”  TPeTbOMy BUMadKax — yKas npesuaeHTa npo pos-

O6cTaBuHM cnpasK bynn Taki: npesnaeHT YKpaitu BikTop HOuweHKo, 06rpyHTOBaHO Nobotoiouncs, Lo
MapTii perioHiB Ha Yoni i3 ToaiWwHIM Nnpem’ep-miHicTpom YKpaiHu BiktTopom AiHyKoBMYOM yaacTbea chop-
MYBaT/ 3a 4NOMOrOK OKPeMUX AenyTaTiB i3 0no3nLiinHMX GpaKLiii 6inblicTb, 4OCTATHIO AN BHECEHHA
3MiH A0 KoHCTUTYLIT YKpaiHKM, NOKANKAUMCh Ha CBili CTaTyc rapaHTa AoaepskaHHA KoHcTuTyuii, npas i
cBo60/, NOANHM ANA 3aXMUCTY NPUHLMMY HAPOAOBAAAAA PO3MYCTUB NapaameHT. MapiameHTCbKa binb-
WicTb CNiNbHO 3 ypagom dakTnyHO 3abnoKyBana peanisalito ykasy npesuaeHTa npo posnyck. Biarak
6y/nn yncneHi cynoBi npoueck, akLjii NpoTecTy, NpU3HaYeHHA napaameHTom BM6OpIB NpesnaeHTa i
HapoAHWUX aenyTaTiB YKpaiHu, cnpoba npunuHUTU NOBHOBAXKEHHA YneHiB LleHTpanbHoi BU6opUoi Ko-
Micii, 3Bi/IbHEHHA Npe3naeHToM A4BOX cyaais KoHCTUTYLiMHOro Cyay YKpaiHu, TpUMBani NepemoBUHN MiX
npesnaeHToOM, ronosoto BepxosHoto Paam YkpaiHu Ta npem’epom i 6arato Yoro iHworo. YpewTi-pewt
yZAanoca BperyaoBaTh Leii epaBHO-NpaBoBMit KOHPAIKT. MapnameHTCbKa binblicTb Noroaunaca Ha
L,0CTPOKOBI BUBOPMU, Mpe3nsieHT ckacyBaB CBili yKa3 Big, 2 KBiTHA 2007 poKy I NnepeHic AaTy NnpoBeAeHHs
LOCTPOKOBMX BMBOPIB Ha 30 BepecHs 2007 poky.
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MYCK NapaaMeHTy CAPUIHAAM HEOAHO3HAYHO AK Y BNaAHOMY CepeoBuLLj,
TaK i B CYCMiNbCTBI Ta cepep, eKCcnepTHOi rpomagu, YMmMano npeacTaBHU-
KiB AKOI BMCNOBIOBAAN OBrPYHTOBAHMIA CYMHIB LWOAO HAABHOCTI NiAcCTaB
OOCTPOKOBOrO MPUNMHEHHA NMOBHOBaXeHb BepxosHOi Pagn YkpaiHu. He
3aBXK/AM NepekoHAMBo byna 1 nosumuis KoHctutyuiiHoro Cyay YkpaiHu
NMUTaHb LWOAO LbOro.

TaK, wono piweHHA 21 TpasHA 2019 poKy Cyd, OUiHIOKYM KOHCTUTY-
LiMHICTb yKa3y npe3naeHTa Npo PO3MyCK, MOKAMKABCA HA HAABHICTb «KOH-
CTUTYLLIMHOTO KOHMAIKTY MiXK Npe3naeHTom YKpaiHu Ta BepxoBHoto Paaoto
YKpaiHu Wwoao niacras 4OCTPOKOBOrO NPUMNMHEHHA NOBHOBAXeHb Bepxos-
Hoi Paau YKpaiHu, AKMin He mae NpaBoBoro BupilleHHs» (PiweHHa KCY Big,
20 YyepsHa 2019 pokry Ne 6-p/2019). TobTo Hacnpasai KoHcTUTyLinHWIA Cya,
YKpaiHW YXUAMBCA BiZ BUPIWWEHHA LbOro NUTAHHA, NPETEHAYIOYN, O4EeBUA-
HO, Ha BUKOPWCTAHHA B LLbOMY Pa3i LOKTPUHM KMOMITUYHOIO MUTAHHAY, LLO,
CBOEIO YEPToto, BUKIMKAE BENMKUIA CYMHIB.

OCHOBHOO OpraHi3aLinHO-NPaBoOBO POPMOIO Aif/IbHOCTI BepxoBHOI
Paaw € cecis. Ha BiamiHy Bia, Aeaknx eBponeincbkux KpaiH (Yexis, Cnosau-
YMHa), B AKMX Nap/laMeHTCbKa cecid € 6e3nepepBHOLO i 3BEPLIYETLCA NPU-
NMMHEeHHAM AiANbHOCTI NapaaMeHTy BiZNOBIAHOIO CKAMKaHHA, cecii Bepxos-
HOi Paam npoBOAATb NEPIOANYHO | MatOTb CBOI YaCoOBI MeXi. Tak, 3riaHo 3
yactmHoto 1 ctatTti 83 KOHCTUTYLi YeproBsi cecii napaameHTy NOYMHa0Tb
nepLIoro BiBTOPKa JIHOTOrO 1 NepLIOro BiBTOPKa BEpPeCHsA LLOPOKY. Bepxo-
BHa Paga YKkpaiHu 36MpaeTbca Ha neplly Cecito He Mi3Hile HiXK Ha Tpua-
LUATUIA AeHb nicna odiliMnHOro oronoleHHA pesyasTaTie BMbopis. MNeplle
3acinaHHA HoBOOBpaHoOi BepxoBHOI Paan YKpaiHKM BiAKpMBaAE HalCcTapLIniA
3a BIKOM HapoaHW aenyTaTt YKpaiHu.

Y KOHTeKCTi aHani3y cecinHoi dopmm poboTn BepxoBHOI Paam YKkpaiHu
XOTinocs 6 3BepHYTW yBary Ha raHebHUIM BMMNAAOK B iCTOPIi YKPATHCbKOro
nap/iaMeHTapmu3my, AKMI OKpeMi aHaNiTUKKM BCTUIIM OXPECTUTU KOKCAMUTO-
BOlO peBostoLieto». Ha novaTtky 2000 poky chopmoBaHa nig nepeobpaHo-
ro npesnaeHTa YKpaiHu nap/iaMeHTCbKa BinbliCTb BUPILLMAG 3MIHUTK Nep-
COoHanbHMIM cknapg BepxosHoi Paam Ykpainn. OaHak, He matoum niaTpUMKM
3 OOKy cnikepa 1 meHLocTi BepxBoHoi Paam Ykpaitu, genytati GinbwocTi
BUPILWLWAM MEPEMICTUTN MiCLLe NPOBEAEHHA NIEHAPHMX 3acCifaHb B «YKpa-
THCBKIM AiM» | Tam, i30/1H0BABLLMCH Bif, iHLWIMX NapaaMeHTapiB i Nporo/iocmB-
wn cebe GaKTUYHO YNHHMM NapAaMEHTOM, YXBANAWUIM PIlLEHHS MPO 3MiHY
pPernameHTy, KepiBHUUTBA NapJaMeHTy 1 3 iHWKNX BaXKANBUX MUTAHb.
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O3HayeHa cuTyalia cTana npeameTom po3rnaay KoHcTutyuiiHoro Cyay
YKpaiHW, 04HaK OCTaHHIl TaKOX HAaCNpaBAi CaMOyCyHYBCA Bif, pO3B'A3aHHA
LbOro MUTAHHSA, NOCNABLINCL Ha Te, WO «MUTAHHA CTBOPEHHA BiNbLIOCTI B
napsameHTi Ha niacTasi 06’eaHaHHA AenyTaTCbKMUX GpaKLin i rpyn nepeby-
Ba€ Nno3a coepoto NoBHOBaKeHb KoHCTUTYLiMHOro Cyay YKpaiHu», 40 Uboro
[04aBLN, WO «Npobiemy CTBOPEHHA NpaLotoYoi NapaaMeHTCbKOT Koani-
LT, 34aTHOT epEKTUBHO BTI/IIOBATM B XKUTTA CHOOPMOBAHI NONITUYHI Nporpa-
MW, Ma€ BMpPillyBaTK BepxoBHa Pasa YKkpaiHM NOAITUYHMMMK 1 pernameHT-
HUMK 3axodamm» (yxeana Cyay Bia 27 YepsHa 2000 poky Ne 2-yn/2000).

LlikaBMM LLLOAO LLbOTO € HAABHICTb B @aHINIMCbKOMY NapAameHTapu3mi iH-
CTUTYTYy NpoporaLii, TobTo BiATepMiHYBaHHA YeproBoi cecii nanatn rpomaa,
He MOoKeMOo OMUHYTU KOHOAIKT, AKUIA BUHMK Yepe3 HamaraHHA BUKOPUCTa-
TW TaKy KOPOJIBCbKY npeporaTmsy npem’epom BenmkobpuTtaHii bopucom
[)>KOHCOHOM, Wo6 He AaTK NapnaMeHTy Yacy 3abnoKyBaTh paTudikauito
PO3pOHBNEHNM MOro ypAAOM MPOEKTY yroaM Npo Tak 3BaHwui Brexit. CyTb
CNpaBu Taka: HanpuKiHuj cepnHa 2019 poky npem’ep JKoHCOH 3aTenedo-
HyBaB Koponesi EnmsaseTi || 3 NPpOXaHHAM BiATEPMIHYBATK YEProBy Cecito
napfameHTy Ha N'aTb TUXKHIB A0 14 KoBTHA. Koponesa noroamnack i pos-
nopAAMAach NePeHEeCTU 3acigaHHA NapaameHTy.

3rafiaHa iHiuiaTMBa 1 KOponiBCbKMIA Hakas y paaj (odiliiHa Ha3Ba aKTa)
CTann npegmetom posrmasy BepxosHoro cyay CnonyyeHoro Koponiscrsa.
CyA BM3HaB UEW HaKka3 HEMPaBOMIPHUM, HEAIMCHUM Ta TakMMm, WO Nopy-
LYE KOHCTUTYLiMHI npuHUMnu. Cepes, OCTaHHIX cya 0cobiMBO Haroaocms
Ha NPMHLMNAX NapaaMeHTCbKOTo CyBepeHiTeTy (30Kpema A0TPUMaHHA yx-
Ba/IeHMX NapAaMeHTOM 3aKOHIB yciMa CyO'eKTamMm 1 HEMOMKIMBICTb ypAay
CBaBIZIbHO BWMKOPWUCTOBYBATK KOPOAIBCbKI MpPeporatMeu O0A MNepeLlKkon-
aHHA 34iMCHEeHHS Nap/iamMeHTOM CBOEI 3aKOHOAaBY0l AiAAbHOCTI) Ta nia-
3BITHOCTI ypAdy napaameHTy (cya npouuTyBas cnosa sopda biHrema npo
Te, WO KONeKTMBHA BiAMNOBIAabHICTb YpAdy Ta MOro nia3BiTHICTL nepes,
napnaMeHTOM «€ ocepasam BecTmiHcTepcbKoi aemoKpaTii» (PiweHHs Bep-
XOBHOTO cyay Big, 24 BepecHsa 2019 poky)’.

TpadAMUiMHO B CTPYKTYPI MapaameHTy BakK/MBe 3HAYeHHs MaE chikep
(ronosa) napnameHTy. Mepluy 3ragKy Npo crnikepa nanaTh rpomag, aHrmin-
CbKOro napnameHTy cepa Tomaca laHrepdoppa Aatyiotb 1377 pokom™ .
JocnigHVKM nap/iaMeHTCbKoro npasa AHMii 3ayBaXKytoTb, WO QYHKLIT i
NOBHOBAXKEHHA Crikepa Toai «bynn obymosneHi gsoma chepamm Moro ai-

R (on other application of Miller) v. The Prime Minister. URL: https://www.supremecourt.uk/cases/
uksc-2019-0192.html (Last accessed: 20.04.2021).
The Speaker (Factsheets M2). URL: http://www.parliament.uk/factsheets (Last accessed: 20.04.2021).
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ANbHOCTI, WO NePeTUHaNUCA: a) nocepeaHMKa MixK NasaTolo Ta KOPOHOIo;
6) ronosu nanatm» . OAHaK, No CyTi, cnikep ByB CKOPIL «CAYrol KOpo-
HW», HiXK «CYroto Nanatm».

| HMHI cnikep NapAameHTy Ma€ BaXKAMBe 3HAYEHHA B AEPKABHOMY Me-
XaHi3mi AK nocagoBa ocoba, WO CBOIM MiAMNMCOM 3aCBiAYYE iAEHTUYHICTb
YXBa/IEHOr0 NMap/saMeHTOM 3aKOHY (44 APYroro akTta), BN/MBAE Ha BU3HA-
YeHHA NopAAKY AEHHOro, Kepye 3acCilaHHAMM, 34IMCHIOE 3ara/ibHe Kepis-
HMUTBO amnapaTom Nap/iamMeHTy. Y HalWill KOHCTUTYUINHIN cucTemi ronosa
BepxoBHOi Paay YKpaiHW 40 TOro K 3AIMCHIOE iHWe HeTUNoBe ANA iHLIMX
MOro aHanoriB MOBHOBAXEHHA: AKLLO Npe3naeHT YKpaiHW BiAMOBAAETLCA
NiZANMcaTM 3aKoH, LOAO AKOro MOAO0NAHO MOro BETO, BiH (3aKOH) HeBia-
KnaaHo odiuiiHo onpuatoaHtoe fonosa BepxosHoi Paan YkpaiHu 1 nybni-
KYE 3i CBOIM NigNMCOM.

[HWWM BaXKAMBUM CTPYKTYPHUM €1EMEHTOM NapfaMeHTy € MOro KOMi-
TETU. 3BaXKatouM Ha IXHIO BaXKAMBICTb Y 3aKOHOAABYOMY NPOLECI, X IHKO/IN
Ha3MBalOTb «MiHinapnameHTom». CBoro 4vacy Byapo BinbcoH 3ayBarkuB:
«KoHrpec y nepioa cecii — ue KoHrpec Hanokas, KoHrpec y nepiof, 3aci-
JaHb y KomiTeTax — Le KoHrpec 3a poboToto»™”. Came B KOMiTeTax [0-
KNaZlHoO 0BroBOpPOOTL 3aKOHOMPOEKTN 11 NoMNepeaHbo PO3rNAAA0TL iHLWI
NMUTAHHA, WO HaNeXaTb A0 KOMMETEeHLii nap/iameHTy. [TOKa30BOO € 3HaYy-
LLLICTb KOMITETIB Y Map/laMeHTCbKOMY XUTTI, AKY 3aBBaXKYOTb AOCAIAHUKN
AiANBHOCTI 3aKOHOAABYOro oprany [aHii, i Te, Wo AenyTaTn B CNiAKYBaHHI
i3 3acobamm macoBoi iHbopMaL,i BBaXKatoTb 3a Jiiniie npeacTaBaAsTUCh Ha-
camnepes, Ak ronoBsa Yu YaeH BianosigHoro komitety ™.

HeTnnosuMm cyb’eKTOM Cy4acHOro nap/iaMeHTapuamy € iHCTUTYLIOHa-
NisoBaHa OinblicTb (B yKpaiHCbKOMY BapiaHTi — Koafilia AenyTaTCbKux
bpakKuil). 3asBuuait GyHKLItOBAHHA BiNbLIOCTI B CTPYKTYpi NapiameHTy
KoHCTUTYLiT noB’aA3ytoTb i3 npouecom GopmyBaHHs ypaay. Tak, Bianosia-
HO A0 4YacTtmHm 1 cTtaTTi 90 KoHctuTyuji Pecnybniku MiBHiYyHa MaKkeaoHis,
npe3naeHT pecnybikm noBmHeH npoTtarom 10 AHIB NiCsA KOHCTUTYOBAHHSA
napnameHTy — 360piB Pecnybiku Bpy4nTM MaHaaT Ha GOPMyBaHHA ypady
Pecnybniku kKaHauaaTy napTii abo napTin, Aki MmatoTb HinblicTb ¥ 360pax. B
YKkpaiHi KoHCTUTYLiA NOB’'A3ye HAABHICTb KOaAiLl i3 PyHKLIOBAHHAM CaMo-
ro napaameHTy, i TOmy, AKLLO GOPMaIbHO KOanilii HeMae NPoTArom micaus,

JNlesuHa M. MapnameTckoe npaso Bennkobputanum XVII — Hayana XIX Beka: moHorpadusa. M.: 3epuano,
2000. C. 54.

TpyAHbIM NyTem AeMOKpaTUK: NpoLiecc rocyaapcTeeHHoro ynpasaeHua 8 CLLUA. M.: POCCI3H, C. 336.
Ncaes M. A. OCHOBbI KOHCTUTYLIMOHHOTO cTpos JaHuu. C. 171—172.
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rnaBa [epXaBW Ma€ NpaBo AOCTPOKOBO MPUMNUHUTK NMOBHOBAXKeHHA Bep-
XOBHOI Paau YKkpaiHu.

Cynepeynmsum y Teopii Ta NpaKTULL KOHCTUTYLIMHOTO Npasa YKpaiHu €
NMMTaHHA NPO NepPCoHaAbHMIA CKAAZ KOaniL,i, Wo 3aroCTpUAOCA Nicaa yxea-
neHHA KoHcTutyuiHum Cyaom YKpaiHuW pileHHA Big 6 KBiTHA 2010 poky
Ne 11-pn/2010, akum, ycynepeyd cBoili nonepeaHiit BUCNOBAEHIN NO3uLT,
HacnpaBaj NeriTMMyBaB BXOAMKEHHS [0 CKAay Koaniuii ¢pakuin oaHo-
ocibHux aenyTaTiB: «OKpemi HapoAHi AenyTaT YKpaiHW, 30Kpema Ti, fKi
He nepebyBatoTb y CKNAAi AenyTaTCbKMX GpPaKLii, WO iHilitoBanu CTBO-
peHHA Koaniuii aenytatcbkix dpakuin y BepxoBHiM Paai YKpaiHu, ma-
toTb NPaBo HpaTH yyacTb Yy GOPMYBaHHI Koaniuii AenyTaTCbKMX GpaKLin y
BepxoBHii Paaj YkpaiHu». La no3umuia KCY, Ha Haw nornag, 3aaMaeTbea
[,0BOJ CYMHIBHOLO.

5.2.2.4. CraTyc yneHa napnameHTy

OcobnmBMM NpeaMeToM KOHCTUTYLIMHOI pernameHTalji € cTaTyc nap-
nameHTapa. Cepes TPAANLIMHUX AMUCKYCIMHUX MUTAHb Y MEXaX KOHCTUTY-
LiMHOro NpaBa BapTO 3BEPHYTM yBary Ha TaKi:

a) mun maHoama — TPaAMLINHWIA po3rnan, AenyTaTa Ak ocobu «ob-
PaHOi B OKPY3i», a He «obpaHOi oKpyrom» (cebTo TaKoi, Lo MaE BiNbHUMA
MaHaaT), nig, BNJAnMBOM NiBaLLbKOi i4€0M0Tii Ha EBPONENCbKOMY KOHTUHEHTI
3a3HaB CBOEI cyTTeBOI TpaHchopmaLii y dopmi NoaBM KOHLUENTY «imnepa-
TMBHOrO MaHaaTa». Yneplie Takui iIHCTUTYT 3'ABMBCA Ha OOiLiHOMY PiBHI
1871 poKy pa3om i3 BUHWMKHEHHAM [Tapmn3bKoi KOMyHW. BignoyvaTky nepea-
H6ayann, Wo aeneraTis 40 NPEACTaBHUUBKOIO OpraHy, AKMA ynpaBaag Ko-
MYHOO, MO BiAKAMKATK BUOOPLI B pasi HeAOTPMMaHHA NapaameHTaps-
MU NEPBUHHMUX JOPydYeHb BMBOPLiB". 3rogom igeto mpo imnepaTmBHUIN
XapaKkTep AenyTaTCbKOro maHAaaTa MiaXonuau iAeonorm KOMYHICTUYHOrO
pyxy: oAuH i3 aekpeTis BLIBK «Mpo npaBo BiakAnKaHHA generaTiey (1917)
nepeabayas, WO Ha BMMOry Hinbll HiXK NONOBUHM BMOOPLIB BiANOBIAHO-
ro Bubopyoro okpyry Paga AenyTaTiB NOBMHHA NPU3HAYUTKL Nepesmbopu
B LLbOMY OKpYy3i.

LA igea nosHaumnaca M Ha KOHCTUTYUiMHOMY piBHI. BignosiaHo Ao
YaCTUMHKM 2 cTaTTi 96 KoHCcTuTyuii YkpaiHcbkoi PCP 1978 poKy BM3HA4YeHo,
WO «AenyTaT, AKMI He BMNpPaBAaB AOBipK BMOOPLIB, Moxke ByTn B Oyab-
AKUI Yac BIAKNMKAHWI 33 pilleHHAM BinbliocTi BUOOPLIB Y BU3HAYEHOMY
3aKOHOM nopAaaKy». OQHOYACHO BapTO 3ayBaXkMTK, LLO TOrOYacHUIM aep-

€BponeicbKuit 4opoboK y ranysi Bubopyoro npasa. K.: Jloroc, 2016. C. 94.
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*KaBHO-NPaBOBMI NOPAAOK He nepeabdayaB «npodecinHoro» 3micTy ae-
NyTaTCbKOI AiANbHOCTI, TOBTO 3A4IMCHEHHA AEeNyTaTCbKMX MOBHOBAXEHb Ha
NOCTIMHWX 3acazax.

3i 3406yTTAM He3aNnexHOCTi CUTyalis i3 CTaTyCOM HapOAHWX AenyTa-
TiB YKpaAiHM 3a/MWanaca HE3MIHHOK aXk A0 yXBaNeHHA YMHHOI KOHCTUTY-
uji YKpainu. Micna BCTAaHOBAEHHA HOBOrMO KOHCTUTYLiMHOIO NaZy OAHWUM
i3 K/IIOYOBMX NMPUHLMMIB NPAaBOBOrO CTATyCy HAapOAHOro AenyTtata YKpaiHu
CTano Te, WO AenyTaTh MOXYTb BiIbHO BM3HA4yaTWUCA 3i CBOIM roN10CyBaH-
HAM. Mpasaa, Taky No3uLito 0POPMAEHO B HOPMY MPO Te, WO «HAPOAHI
AenyTaty YKpaiHM He HecyTb topuAMYHOI BiANOBIAANbHOCTI 33 pe3yabTaTu
ronocyBaHHA» (4actuHa 2 ctaTTi 80 KoHcTuTywii YKpaitum). Us Hopma 6inb-
e TAXKIE A0 IHCTUTYTY AEeNyTaTCbKOI HeAOTOPKAHOCTI, OZHAK CamMe BOHa €
K/JIIO4OBOK O3HAKOIO «BIZIbHOMO» XapaKTepy MaHZaTta yKpaiHCbKOro napna-
MeHTapsa (3BMYAHO, 3 ypaxyBaHHAM OOCTaBWH, 3yMOBAEHNX QPaKLiMHO0
HanexHicTio AenyTaTiB, 0bpaHMx 33 NPONOPLIAHOK CUCTEMOLD).

CyyacHa eBponencbka AeMOKpaTis He CYMiCHa 3 iHCTUTYTOM iMnepaTmB-
Horo maHAaaTa. LWKiaameicTb imnepatMBHoOro maHaata Ana GYHKLIFOBAaHHA
nap/slaMeHTy AK AEMOKPATUYHOIO IHCTUTYTY 3yMOB/EHA TUM, WO AenyTaT
33 YMOB iMMNEPATUBHOIO MaHAaTa HacnpaBAi € NPeACTaBHUKOM NeBHOT Te-
pPUTOPIi, HEe 34aTEeH Y K/IIOYOBMX MOMEHTAX BiZAaBaTh nepesary 3arasbHo-
HalioHaNbHMM iHTepecam Ta BianoBiaHo dakTMuHO No3basneHmin ceoboam
ro/10CyBaHHA. baxaHHA He OONYCTUTK 3aNPOBaAXKEHHA TaKOro TUMy mMaH-
naTa 6yno HaBiTb BTINEHO Yy BiAMNOBIAHI KOHCTUTYLIMHI 3ab60poHN: «Byab-
AKUI IMNepaTUBHUIA MaHAAT HediicHUIY (cTaTTa 27 KoHCTUTyLii ®paHuji).
@PpaHLy3bKi KOHCTUTYLLIOHANICTM TIymayaTb L0 HOPMY Tak: «BignosiaHo
[0 KOHUenuii HaLioHaNbHOro CyBepeHITeTY, MaHAAT € NPeACTaBHULLKNM,
ToH6TO 0b6paHi NPeaCTaBHUKM KOPUCTYIOTbCA abCONOTHOI He3aNeKHICTIo
CTOCOBHO CBOrO €/1eKTopaTy». « Tak CaMo AK NapaameHTapii He € NpeACTaB-
HWUKAMW JINLLIE YACTUHW HaceNeHHA, aHaNOorMHO i iM 3aB0pPOHEHO 3axMLLaTH
yuicb 0cobNMBI iHTEpPECK, AenyTaTW 1 CEHATOPW peanisytoTb CBill MaHAAT
BiIbHO i He 3B’A3aHi »oAHUM 30060B’A3aHHAM, 3p0OAEHUM 40 0DpaHHA,
ab0 IHCTPYKLISMM, OTPMMaHUMM BiA BMOOPLLB Mg, 4ac IXHLOro MaHAaTa» .

BaxknmBuMm € Te3a, 03Ha4yeHa paHiwe, Npo «0bpaHHA AenyTaTOM B OK-
py3i». BoHa CMMBOJI3YE TaKy pUCY MaHAaTa, AK MOro 3arafibHiCTb. 3 LLbOro
npuBoay B NiTepaTypi € LikaBi NpMKAaamM 3 NPaKTUKKM dpaHLy3bKOoro napia-
MeHTapuamy. 1871 poky ronosa HauioHanbHMX 360piB, 3Barkato4m Ha 3a-

Duhamcl, O. et Meny, Y., Dictionnaire constitutionnel, Paris, PUF, 1992, p. 619: Liut. 3a: Marc Van der
Hulst. The Parliamentary Mandate. A Global comparative study. Geneva: Inter-parliamentary union,
2000. P. 10.
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raflbHMN MaH4aT NapaaMeHTapiB, BiAMOBMBCA NPUNHATK BiACTaBKy Aeny-
TaTiB Big Enb3acy i JIoTarmHrii, Aki BAaAMCa A0 TaKOrO KPOKY Yepes nepexis,
LUMX TepUTOPIN nia, topucamkuito HimeuydnHn BHacnigok PpaHKkdypCTChKOi
MWpPHOT yroan. Hatomictb 1962 poky npesnaeHT ae fonnb CBOIM OpAOHaH-
COM [JO0CTPOKOBO MPUNUHWMB MOBHOBAXKEHHA AenyTaTis BiZ A/KMPY nicna
NPOroNOWEHHA HE3ANEKHOCTI L€l KONUWHBOI YacTUHM PpaHLii. | uein akT
HeraTMBHO CMpUIMHANA MPaBHWYA CMiNbHOTA, AK TaKW, WO CynepeyuTb
[lyxy napnameHTapusmy’.

3 Yacom 3’ABMBCA NeBHUI Tibpna y dopmi «napTitHO-iMNepaTMBHOroO
MaHaaTa». BiH nepenbadae nosbaBneHHA AenyTaTa MaHAaTa vYepes npu-
NWHEHHA YNeHCTBa B NapTil, 32 BUOOPUYMM CMIMCKOM AKOI h1oro Byno obpa-
HO, a0 K, AK y BUNaAKy 3 YKpaiHO — Yy 3B'A3KY 3 HEBXOAXKEHHAM [0 CKNa-
oy dpakuii sBignosigHoi napTii. OcTaHHE, A0 pPedi, FOCTPO PO3KPUTMKYBaNa
BeHeujicbKa KOMicia Ha eTani BHeCeHHA BiANOBIAHMX 3MiH A0 KOHCTUTYUi
Ykpainun. Len aBTopuTteTHUI opraH Paan €Bponu aprymeHTyBaB CBOK Mo-
3MLIIO0 TUM, LLIO «BOHA MaTUMe edbeKT nocsiabneHHs camoi BepxoBHoi Paan
yepes BTPYYaHHA Yy BiNIbHUIN | HE3aNEKHUI MaHAAT AenyTaTis, AKi binblue
He OyAyTb 34aTHUMM LOTPUMYBATUCh BNACHWUX NEPEKOHaHb i BOAHOYAC 3a-
MLWIATUCA YeHaMM napnameHTy» .

TaKoX i, 3a3HaunTK, LLO NPUB'A3Ka AenyTaTa A0 napTii (bpakLji) He €
B/1TAaCHE YKpaiHCbKMM ABULLEeM. BianosiaHo Ao 42-0i nonpasku 40 KOHCTU-
Tyuii 1HAiT, yxsaneHol 1985 poky, AenyTaT NapaameHTy NigaArae AnCKBa-
nidikauji Ha niacTasi Aedekalii (BiacTynHMUTBA): AenyTaTta, obpaHoro sk
yneHa napTii (abo BiH AonyuYMBca A0 Hel nicna BMOPIB), AMCKBaNidiKytoTh,
AKWO TOM A0OPOBINbHO BIAMOBMBCA Bif, Y1EHCTBA B LM NapTii YM ronocye
abo yTPMMYETbCA Bifl rONOCYBAHHA B Nap/aMeHTi BCynepey BKasiBKam nap-
Tii i 6e3 ii nonepeaHbOro A03BOJY, | TaKy NOBeAiHKY He Oy10 Momy BMbave-
HO npoTarom 15 aHis™™.

HenemoKpaTU4HICTb IHCTUTYTY napTiHO-iMNepaTMBHOrO MaHaaTa B
YKPaiHCbKOMY BapiaHTi NiACUAIOE TOM aKT, WO pilleHHA Npo AOCTPOKOBE
NPUNUHEHHA MOBHOBAXeHb HApPOAHWX AenyTaTiB YKpaiHWM B pasi IXHbOro
HEeBXOAXeHHA (41 BUXOAy) 3i CKNaay napTinHOT GpakLii yxBaatoe He cya, (4m
B KpaliHbOMY pasi — mapsiameHT), a nig Yac 3'i3ay (KoHbepeHuii) Bigno-
BiAHOI noniTnMyHoi napTii. To6TO Cy6’eKTOM, WO KOAHMM YMHOM HEe YyrNoB-
HOBAYKEHWIM YKPATHCbKMM HAapOAOM Ha peani3alito Bif, MOoro imeHi nesHMX
BNAAHWX MOBHOBAXKEHb.

lyHens M. BeegeHue B ny6amyHoe npaso. M., 1995. C. 94—95.
€Bponeicbkuit fopoboK y ranysi Bubopyoro npasa. K.: loroc, 2016. C. 105.
KOHCTUTYUMOHHOE (rocyaapcTBeHHOE) NpaBo 3apybexHbixcTpaH. M.: Hopma, 2001. C. 430.T. 4.

o
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3ayBaXKMMO i TOW daKT, Wo 6pak HUHI BignNoBiAHMX Npoueayp y nNpo-
dinbHOMY 3aKoHi YKkpaiHu «lpo cTaTyc HapoAHOro AenyTaTta YKpaiHuM» He
CTaNo nepewkoaoto Ans nosbaBaeHHA 3a pilleHHAM KoHdepeHLUii noni-
TWUYHOI NapTii ABOX HAPOAHMX AenyTaTiB NapAaMeHTCbKMX MaHAaTiB B bOe-
pe3Hi 2016 poky’.

TaKoXK He MOXKeMO 3a/MLLIMTL NOo3a yBarok MNOCTiHI cnpobu napTin-
HUX KePIBHWKIB e Hifblle NOCUANUTL MapPTIMHY 3aeXKHICTb SK 0bpaHmx
HapoAHMX AenyTaTiB YKpaiHM, Tak i ocib, AKi NOTEHLINHO HUMMK MOXKYTb
cTa™. MpeTbea, 30Kkpema, Npo BU3HaHMM KoHCTUTYLiHUM Cyaom YKpaiHu
HEKOHCTUTYLiMHUM 3akoH Ne 1006-VIII, BianoBiAHO A0 AKOro KepiBHi opra-
HW NapTii HAAINANM NOBHOBAXEHHAMM i3 BUK/OYEHHS i3 BUOOPUMX CMIMCKIB
napTii KAaHAMAATIB yXKe nicna nposeAeHHs BMHopPiB. Cy/a y CBOEMY pPillEHHI
(Bia 21 rpyaHa 2017 poky Ne 3-p/2017) YiTKO BKa3aB Ha HECYMICHICTb L€l
3aKOHO/4aBY0i HOBE/M i3 MPUHLUMNAMW HAPOAOBAAAAA, BilbHUX BMOOPIB i
[EeMOKPaTUYHOI AeprKaBK, Taka HOBE/A CyNepeYnTb CYTHOCTI AEMOKPATUY-
HMX BUOOPIB Ta KOHCTUTYLLIMHOMY NpaBy rpoMaaaH YKpaiHu BinbHO obupa-
TM 1 ByTM 0BpaHMMKM [0 OPraHiB Aep:KaBHOI BNaAM Ta OpraHiB micLLeBoro
CaMOBpPALYBaAHHA.

6) HecymicHicmb cmamycy denymama napaameHmy i3 iHWUMU 8U0a-
Mu OifinbHOCMI. 3AiACHEHHA MaHAaTa Ha Bi/lbHiM OCHOBI MOX/MBE NULLE
3a YMOB npodecioHanisauii AianbHOCTI napaameHTaps. Y b6inbliocTi ge-
MOKPATUYHUX AepKaB AenyTaTu 34iMCHIOTb CBOKO AiANbHICTb Ha MOCTIN-
Hil1 oCHOBI. Lle 03HayYag, Wo IXHI0 Aif/IbHICTb ON1auyoTh. KOHCTUTYLiNHWIA
Cya YKkpaiHu NpupiBHAB 34iMCHEHHA AEenyTaTCbKMX MOBHOBAMEHb i TaKMX
3acagax Ao npodeciiHoi poboTn (PiweHHa KCY Big 4 nunHa 2002 poky
Ne 14-pn/2002). Ba 6inbwe, poboTy HapoAHOro AenyTarta YKpaiHu, Bigno-
BiAHO A0 po3nopaaxeHHA [onosm BepxosHoi Paan YKkpainu «[Tpo nopaaok
061iKy pobo4Yoro Yacy Ta HapaxyBaHHA 3apPOBITHOI NAATN HAPOAHUM Aeny-
Tatam Ykpainu» Big 07.09.2009 Ne 799 TabentotoTs (061iKOBYHOTL).

KoHCTUTYLiEAABU HamaratoTbCs OOMEXUTN MOKAMBICTb AenyTaTa 3a-
MMaTUCb IHWWMW BUAAMM AiANbHOCTI, WO npeabadae AekinbKa uinen: He
AOMNYCTUTU KOHOAIKT iHTepeciB, 0c0bBMBO, KOMIK Lie CTOCYETbCA NepebyBaH-
HS Ha Nocadi y BUKOHABYIM B/ladi, AKa Mae byTh 06’eKTOM Nap/siaMeHTCbKO-
ro KOHTPO/IO; 30CepeanTn AiAnbHICTb NapaaMeHTaps Ha 3aKOHOTBOPUIM
POBOTI, YCYHYBLUW YNHHWKM, WO BiABONIKATUMYTb MOTO BiJ, OCHOBHOTO BUAY
AianpHOCTI. TaK, BiANOBIAHO A0 KOHCTUTYUIi YKpaiHW, HapoaHi AenyTatu
YKpaiHM He MOKyTb MaTW iHLIOro NpeacTaBHULBLKOrO MaHaaTa, byTn Ha

.

[opatkoso aue. noctaHosy LIBK Big 26 6epesHsa 2016 poky Ne 91. URL: http://www.cvk.gov.ua/pls/
acts/Show-Card?id=42085&what=0 (aata 38epHeHHs: 24.04.2021).
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LepKaBHil cny»6i, 06iiMaTh iHLWI onfadvyBaHi nocaam, 3aMMaTUCs iHLO
onnavyBaHoto abo NiANPUEMHULIBKOIO AiANbHICTIO (KpiM BUKNAAALUbKOI, Ha-
YKOBOI Ta TBOPYOi AiANbHOCTI), BXOAUTM A0 CKNAZy KEepPiBHOrO opraHy uu
Harnaa08BoI paau nianprMemcTsa abo opraHisalii, Lo mae Ha MeTi oaep-
*KaHHA NPUBYTRY (Y4acTnHa 2 cTaTTi 78).

«CeHC MOHATTA HEecyMmiCHOCTI nonarae B nepenbayeHiin 3aKkOHOM 3a-
H6opoHi cymileHHA ABOX Nocas, AN 3abe3nedyeHHs HesanexXHoCTi ocobu,
AKa 0biMMae aep:KaBHy nocaay, 3anobiraHHi KOHUEHTPALIT B OAHMX pyKax
HEMOMIpHMX NMPEPOraTm1B, a TaKOXK 3axMCTy NpodecitHOl i MopanbHOI He-
NiAKynHocTi 0cobm». OAHOYACHO «4YiTKe BM3HAYEHHA HECYMiCHOCTI aeny-
TaTCbKOI Nocaayn 06rpyHTOBAHO TUM, WO AenyTaT NOBUHEH ByTW He TiNbKK
He3anexXHUm Woao byab-akmux Gopm BNAMBY, a 1 yTpumyBaTUCA Bif 0biit-
MaHH# iHWKX nocaz abo iHWOoro BMAYy AiANbHOCTI, AKi 32 CBOEIO NPUPOA0HD
cynepevatb NPeACTaBHULLKOMY MaHAATy Y MOXKYTb CTBOPHOBATK CKAAA-
HOCTI Mia Yac Moro BMKOHaHHA» (nocTaHoBa KoHCTUTyLiMHOrO cyay Pecny-
6nikm Monaosa No 21 Bia 24 yepsHa 2015 poky).

MpodecioHanisauis AiaNbHOCTI AenyTaTta € HeOoAMIHHOK 4YaCTUHOM
NPUHUMNY «BIZIBHOTO XapaKTepy» AenyTaTCbKOro maHaata. [MopisHoUM
YMHHI KOHCTUTYLINHI 3acaam iHCTUTYTY NPeAcTaBHULbKOIO MaHaaTa i3 cu-
Tyaujeto A0 yxBaneHHA KoHCTUTyLii 1996 poky, BapTo 3ayBaXKMTK, WO OAHi-
€10 i3 NPUYMH «npodecioHanizauii» AenyTaTCbKOol Ais/IbHOCTI CTano Te, Wo
cepen, HapoAHMX AenyTaTiB YKpaiHn 1-ro M 2-ro CKAMKaHHA By/a10 YnuMano
KepPiBHWKIB MPOMMUCNOBUX NIANPUEMCTB, MiCLLEBMX OPraHiB BNAAM TOLLO.

O3HaKot nNpodecinHOoro 3amicTy AiabHOCTI AenyTaTta € OTPUMAHHA HUM
3apobiTHOI NAaTHI. BaskanBMMM 3 LIbOTO MOMAAY € HOPUANYHI NO3uLii Bep-
x0BHOTO Cyay: YMOBOI OTPMMAHHS 3apobiTHOT NaaT HapoAHMM AenyTa-
TOM € GaKT 34iMCHEHHA HUM [EMNyTaTCbKMX MOBHOBAXKEHb Y BUHATKOBUX
bopmax, 3MICT i TOPAAOK 34iNCHEHHA AKMX BU3HAYeHO B KOHCTUTYLIT YKpa-
iHW, 3aKoHI YKpaiHn «[po cTaTyC HapPOAHOro AenyTtata» M iHWKX 3aKoHax
YKpaiHu; NOBHOBAXKEHHA HAPOAHWI AenyTaT 34iMCHIOE B MeXKax Gopm po-
60T BepxoBHoi Paan YKkpaiHu: nig yac cecii, yTBOpeHuXx i3 3acigaHb Bep-
XOBHOI Paau YkpaiHu, 3acigaHb KOMITETIB, TUMYACOBMX CAiA4YMX KOMICIH i
TMMYaACOBUX CreLia/ibHMX KOMICIl, WO NpOoBOAATb Y Nepiod, MiX naeHap-
HUMW 3acCigaHHAMMK, POBOTU HAPOAHMX AENyTaTiB y AenyTaTCbKMX dpaKLLi-
AX (AenyTaTCbKMX rpynax) Ta 3 BUOOPLAMM; HAPOAHUIA AenyTaT He MOXKe
OTPUMYBATK 3apobiTHY naaTy no3a mexamu ¢opm pobotn BepxosHOI
Pagu YkpaiHu, Bu3HayeHnx B KOHCTUTYLIT YKpaiHK, 3aKoHi YKpainu «[po
CTaTyC HapoAHOro AenyTaTay M iHLWMX 3akoHax YKpaiHu (noctaHosa Kaca-
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LiMHOro aZiMiHiCTPaTMBHOTO cyay B cKnaai BepxosHoro Cyay Bia 20 YepsHA
2018 poky y cnpasi No 826/12642/17).

[enyTaTosi 3a3BM4Yail 4,O3BONEHO MaTK CBOKO MATPOHATHY CAy:KOy. Tak,
Bi4MNOBIAHO 4O YMHHOMO 3aKOHOAABCTBA HAPOAHMIA AenyTaT YKpaiHM MoxKe
MaT 40 31 NOMIYHMKA-KOHCYNbTaHTa, OKPEMI 3 AKMX MOXKYTb OyTH NpaLes-
NawToBaHi 40 AnapaTy BepxosHoi Pagu YkpaiHu.

[o3BONEHMMIN BUAAMM AiANbHOCTI € BMKAAAalbKa, HayKoBa 1 TBOpYa.
[HKONM B NPaKTULi BUHMKAKOTL CUTYaLi i3 NapanenbHUm 34iMCHEHHAM Ha-
POLAHUMM AlenyTaTaMu AiANbHOCTI, AKA He HanexaTb 40 BULLEeHA3BaHOI TPi-
aam, ane aky opmasibHO BOHM NPOBaAATb Ha TPOMA/ICbKMX (TOBTO Heonna-
yyBaHMX) 3acagax. HalinoKasoBiWMM B LibOMY Pasi € Kelc i3 CyMillleHHAM
CBOET AenyTaTCbKOI AiaNbHOCTI i3 poHOTOK Ha Nocadi ro10BHOro TpeHepa
HalioHanbHOI 36ipHOT 3 PyTOONY BiAOMUM criopTnBHUM daxisuem Onerom
bnoxiHum. Cya AK KA040Ba iHCTaHLiA B PO3rNAA4l TaKMX CNOpIB, BiAMOBUB
Y 33[10BOMIeHHI No30By [010BM BepxoBHOT Paau Ykpainm B no3basnerHi O.
BnoxiHa AenyTaTcbKoro MaHaaTta, MOK/AMKaBLIMChL Ha Te, L0 OCTaHHIM BUKO-
Hye cBOT 060B’A3KM ro/IOBHOrO TPEHEPa Ha rPOMAa/ICbKMX 3acajiax, He OTpU-
MY0UM 3apobITHOI NNaTHI.

[0 TOro » yKpan BaxkamMBmm ana cyb’ekTiB, WO PO3rNaaatoTb Taki crno-
PW, € HE TiNIbKM BCTAHOBNEHHA GaKTy HEOTPMMAHHA HaPOAHUM AenyTaTom
YKpaiHu 3apobiTHOT NAaTHI, asne 1 3MICT TaKol AiANbHOCTI, AKUIA HE NOBUHEH
OyT1 NMOB’A3aHMIM 3 BMKOHAHHA OPraHi3auimHO-pO3NopPsaAYMX YN aAMiHi-
CTPaBTUHO-TOCMOAAPCHKUX O0OOB’A3KIB (AK-OT NPUMHATTA (3BiIbHEHHA) Ha
PObOOTY, YKNaAEHHSA Bia iMeHIi opUANYHOT 0COOM A0roBOPIB, PO3NOPALKEH-
HA GiHAHCOBMMM pecypcamm TOLLO), LLO OXOMJOE MOHATTA «Oon/adyBaHa
nocaga». A TakoX Te, WO CYMICHI BMAM AIANBHOCTI Nap/aMeHTap MoXe
34iMCHIOBATU TiNIbKM Y BiNIbHWI BiZ, BUKOHAHHSA AenyTaTCbKix 060B A3KIB
MOBHOBaXKeHb (0TXKe, He MoXKe 6YyTW BUMpPaBOAAHMM YMTAHHA HAPOAHUM
[enyTaToM ekUin Ak npodecopom yHIBepcUTEeTY, Nif, 4ac NpoBeAeHHSs
naeHapHMX 3acigaHb BepxosHoi Paam YKpaiHM, y4acTb y AKUX 1A HbOrO
€ 060B’A3K0OBOI0).

B) napaameHmcbki imyHimemu (npusinei), HedomopkaHicme napna-
meHmaps. NapnameHT Ak GOpPymM Halii NMOBUMHEH pPenpe3eHTyBaTU pPisHi
nornaam, 30Kpema M ono3nuinHi A0 34iMCHIOBAHOT NoAITUKK. [MpakTuKa
[epKaBHOro ynpasaiHHA B NPOTOAEMOKPATUYHUX AepKaBax Oyna Takoto,
O OMO3MLIMHNX AenyTaTiB nepecnigyBanun 3a ixHi Nornaam opraHu npa-
BonopAaaky. Lob HeaonycTMT TakMx CUTyaLil Ha KOHCTUTYLIMHOMY PiBHI,
6yN0 3aNpPoOBaAKEHO IHCTUTYT AENyTaTCbKOT HeOTOPKAHOCTI.
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€BpONENCbKNIM cya, 3 Npas JOAMHN CNYLWHO 3ayBaXKMB, O «OCHOBOO
napfaMeHTCbKUX IMYyHITETIB Byna TpMBana npakTuMKa, AKka, 3 0f4HOro HOKy,
3abe3neyyBana HapoOAHMM NpeACcTaBHMKAM CBOOOAY BMCAOBAEHHA NOMSA-
[iB, @ 3 iHWOro — He AonycKana noniTUYHI nepecninyBaHHs, aki 6 3aBaau-
/M BUKOHAHHIO Nap/laMeHTCbKMX NMOBHOBaXKeHb» (pilleHHA y cnpaBsi «Kop-
noBa npotu Itanii» (Cordova v. Italy (2003)).

BianosiaHo A0 KnacudikaLlii ekcnepTis BeHeujiicbKoi Komicii nponoHy-
t0Tb BMOKpEeMItoBaTK ABi GOpMM NapiaMeHTCbKMX iIMyHiTeTiB. Mepluy KaTe-
ropito 3a3BM4Yail Ha3MBaOTb «3BiIbHEHHS BiA, BiANOBIAANLHOCTI (HeBiagno-
BiAanbHicTio)» (non-liability), TO6TO iMyHITET NPOTK ByAb-AKOrO CYA0BOr0O
nepecnilyBaHHA 3a BUC/IOB/IOBAHHA 1 3ayBayKeHHSA, MOB’A3aHi i3 34iCHEH-
HAM MapAaMeHTCbKOro MaHAaTta, abo, iHaKlie Kaxyyu, wupla ceoboaa
CNOBA, HiX Y 3BUYaMHMUX rpomaaaH». [Jpyroto KaTeropieto € npasmia «He-
noTopKaHHoCTI» (inviolability), abo iMyHiTETY y By3bKOMY CeHCi — cnel-
aNbHUIM NPABOBMIA 3aXMCT ANA 3BUHYBAYEHMX Y NOPYLIEHHI 3aKOHY Napaa-
MEHTapIB i 03HAYaE 3a3BMYAM HEMOMK/IMBICTb IXHBOIO apeLlTy, 3aTPUMaHHA
 nepecnigysaHHa 6e3 3roav nanatv, 40 AKOI BOHM HanexaTtb» .

HalaucKyciHilmMm 3 nornsay npaBo3acTOCyBaHHS Ta CNPUMHATTA B Cy-
CMiNbHIN CBIAOMOCTI € came iHCTUTYT AenyTaTCbKoi HegoTopKaHocTi. Cepen,
NPVKNaAiB YHOPMYBAHHSA LIbOro iIHCTUTYTY MOYKEMO Ha3BaTK TaKi.

Tak, BignosiaHo Ao ctatTi 57 KoHcTuTywii ABCTpIi, YneHis HauioHanbHOI
pPagn MOXYTb 3aapellTyBaTh 33 BYMHEHHA KPUMIHA/IbHOTO AiAHHA Ti/IbKK
3a 3rogoto HauioHanbHOI pagan, OKPIM BUMAAKY 3aTPMMaHHA «Ha rapAayo-
MY» Ha MICLLi CKOEHHA 3104MHY. TaK camo 3roga HauioHanbHOI paam no-
TpibHa M ana oblyKy K1Tna yneHis HauioHanbHoi pagun. Kpim Toro, 6es
3roan HauioHanbHOi paau ii YneHn MoxkyTb OyTK niaaaHi odiuinHomy ne-
pecnigyBaHHIO 33 KPUMIHANBHO KapaHe AiAHHA TiIbKM B TOMY pasi, AKLLO
Le AifHHA ABHO He NMoB’A3aHe 3 MOMITUYHOW AiA/bHICTIO LbOro AenyTaTa.
KomneTeHTHi opraHn NOBWHHI, O4HaK, 3anNnUTyBaTW pileHHA HauioHa bHOI
Pan NPo HasBHICTb TAaKOro 3B'A3KY, AKLLO LbOro BUMArae Lein aenytat abo
OflHa TPETMHA Y/IeHiB NOCTIMHOrO KOMITETY, SKOMY A0PYYEHO TaKi CNpaBu.
3a HaABHOCTI TaKoi BUMOTM BCAKe OdiLliiHe nepecaigyBaHHA MOBUHHO DyTH
HeramHo NPUNMHeHo abo NPU3YNUHEHO.

CXO¥MM [0 aBCTPIMCbKOro cTaB Niaxia, i HiMeLbKOoro KOHCTUTYLiEAaBLA:
AenyTtaTta byHaecTary MOXKyTb NPUTATHYTM A0 BiANOBIAanbHOCTI abo 3aape-
WTYBaTK 33 KPUMIiHA/IbHO KapaHe AiAHHA AnLe 3a 3rogoto byHaecTary, ok-

Report on the scope and lifting of parliamentary immunities. URL: https://www.venice.coe.int/-webforms/
documents/default.aspx?pdffile=CDL-AD(2014)011-e (Last accessed: 20.04.2021).
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piM BMNAZKiB 3aTPUMaHHA Ha MicLLi 31041MHY B0 NPOTArOM AHA, HACTYMHOrO
3a Moro 3aiicHeHHam (cTatTa 46 OcHoBHOro 3akoHy ®PH). Cnin 3ayBaKu-
TW, LLLO BMMNAAKIB 3HATTA HEA0TOPKAHOCTI He Tak 6arato. Cepen OCTaHHIX —
no3basneHHA Takoro imyHiTeTy B 6epesHi 2016 poky aenytata donbKkepa
beka. HanepeaoaHi Moro 3aTprmana nonilisa, ska Moro 3ynuHMAa Ha OAHIlM
3 NJI0LL, HIMELIbKOT CTONNL, | B AKOTO 3HaLWa Nifo3piay pevosuHy’.

KoHcTuTyuimHnin Cya YKpaiHW YiTKO BU3HAUYMB METY IHCTUTYTY AenyTaT-
CbKOI HeLOTOpKAHOCTI — 3abe3nevyeHHA 6e3nepelKoAHOro 1 eGeKTUBHO-
ro 3AiiCHEHHSA HAPOAHMM AenyTaTomM YKpaiHu cBOiX dyHKLiM. «BoHa He €
ocobucTnm npusineem, a mae nybniyHo-npasosMin 3micT» (PiweHHA Big,
27 »oBTHA 1999 poky Ne 9-pn/99).

OpHak 3 yacom KoHcTuTyuinHuin Cya, YKpaiHn BU3HAB Takoto, Lo Bid-
nosifae Bumoram ctatet 157 i 158 KoHcTUTyuji YKpaiHM, KOHCTUTYLiNHA
iHiLiaTVMBa NPO CKaCyBaHHA AenyTaTCbKOi HeJO0TOPKAHOCTI B MOBHOMY 06-
ca3i (BMCHOBOK Big, 19 yepsHa 2018 poky Ne 2-8/2018). e gano nigcrasu
BepxoBHit Paai Ykpaitu 3 BepecHa 2019 poky BHECTUN 3MiHM 10 KOHCTUTY-
uii, sBianosigHo o Akmx 3 1 ciyHAa 2020 poKy B HapoAHMX AenyTaTiB YKpaiHK
3a/IMWNTBCA INLLIE OAMH IMYHITeT, BIANOBIAHO A0 AKOrO BOHWU He HeCyTb
toPUANYHOI BiANOBIAaNbHOCTI 3@ pe3ybTaTh roflocyBaHHA abo BMCAOBAtO-
BaHHSA B NMapaaMeHTi Ta MOro opraHax, OKpiM BiAnoBiganbHOCTI 3a 0bpa3sy
umn Haknen (ctatta 80 KoHcTUTyLT YKpaiHn)™. Hackinbku BunpasaaHuii Ta-
KW Niaxin, nokaxe yac.

5.2.2.5. MtaHHA 6ikamepaniamy

MMUTaHHA NpPO 3aNpOBaKEHHA ABOMANATHOI CTPYKTYPW MapaaMeHTy,
abo X Tak 3BaHOro Hikamepaniamy 4acTo NMOPYLUYHOTb Y KOHCTUTYLLIMHOMY
npasi. 3oKpema B NPOEKTI KoHCTUTYLIT, BUHeceHoMy 1992 poKy Ha BCeHa-
poAHe 0b6roBOpPEHHA, MPONOHYBaAM OAPA3Y ABa BapiaHTV NapAaMeHTCbKOI
CTPYKTYPU, OOHUM i3 AKMX OyB ABOMANATHWA NapiamMeHT, 40 CKAaay AKOro
BX04ATb Pada aenyTaTis Ta Paga nocnis.

TakoX nig 4yac BceykpaiHcbKoro pedepeHaymy 16 KBiTHA 2000 poky,
OAHWUM i3 MUTaHb AKOrO BYNI0 KOHCYNLTAaTUBHOIO XapaKTepy TaKoro 3micTy:

[enyTata byHgecTary Big, «3eneHnx» 3aTpMmManu 3 HAPKOTUKAMK: BiH NOAAB Y BiACTaBKY 3 YCix nocag.
URL: https://-politeka.net/news/179258-deputata-bundestaga-ot-zelenyh-zaderzhali-s-narkotikami-on-
podal-v-otstavku-so-vseh-dol-zhnostej/ (aaTta 3sepHeHHs: 24.04.2021).

MPUKPUM NIMLIAETLCA TOM GAKT, WO NONPU CYCMiNbHUI 3aNUT HA TaKi 3MiHW, He Byn0 NovyTo rosocy
eKCMepTHOro cepefoBuLLa, 30KpemMa i 3ayBaeHHA BeHeLuiicbKoi Komicii, Aka BKasyBana Ha Hepo-
LiNbHICTb B ymOBax 6paky peanbHUX rapaHTiii BEPXOBEHCTBA NpaBa B HalWii AepsKaBi NOBHOI NiKBigauji
iHCTUTYTY AenyTaTcbKoi HegoTopkaHocTi. URL: https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2015)013-e (paTa 38epHeHHs: 24.04.2021).
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«Yu niaTpumyeTe BM NOTPIOHICTb GOPMYyBaHHA ABOMNANATHOrO NapiaMeHTy
B YKpaiHi, ofHa 3 nanat akoro npeactasnsna 6 iHTepecn perioHis YKkpaiHu
M cnpuana 6 ixHin peanisauyi, Ta BHECEHHA BiANOBIAHUX 3MiH A0 KOHCTUTY-
LT YkpaiHu i BMBopYOoro 3akoHoaaBCcTBa?» Lle nutaHHAa niatpumanm 82,9%
rPOMaZAH, AKi B3AAM y4aCTb Y rON0CYBaHHI.

Y Teopii NpUIMHATO BMOKPEMIIOBATM [1BA TUMM ABOMNANATHUX Map/aMeHTIB:
3i «cnabkoto» BEPXHBOK NaNaToro, AKA INLLE MOMKE BiATEPMiIHYBATM YXBaNEHHA
PilLeHHA HUKHBOI NMaNaTOoo (OCTaHHA MOXKe NOLONATU BETO BEPXHBOI NafaTu
(npvknag, Monblla), Ta «CUABHOK» BEPXHBOK NanaToto, 6e3 cxBaAbHOro pi-
LIEHHSA SKOi 3aKOH HE MOYKHa OCTaTOUYHO YXBaNUTK (Ackpasuii npuknaa — CLLA).

OcTaHHi BapiaHT BapTMi1 0COBAMBOI yBaru, OCKi/IbK1 CTaB pPe3y16TaToM
TaK 3BaHOrO «BE/IMKOTO Kommnpomicy». Cam Komnpomic ctocyBaBca 6o-
POTbOW ManMx WTATIB 33 Ha/eXHe NPeACTaBHULTBO Ha PiBHI deaepaibHO-
ro nap/iiameHTy. Y pe3ynbtaTi Oy10 AOCATHYTO PilleHHA — HUWMXKHSA najaTa.
Manaty npeacTtaBHUKIB GOPMYBaaM NPOMNOPLINHO Big, YMCEbHOCTI Hace-
JIEHHS WTaTiB, a 40 BepxHboi Nanath (CeHaTy) KOMKeH WTaT, He3a/1eKHo Bif,
PO3MipiB, Aenerysas no Asa ceHatopu'.

XMOHOI € MownpeHa AymKa Npo Te, WO ABOMANATHUI NapAamMeHT Xa-
PAKTEPHUI TiNbKKM ANA KpaiH i3 deaepanbHUM yCTPoeM. MNMpuHaimi B 47
VHITapHUX AepskaBax € cuctema bikamepanismy™ ™. Lia cuctema mae ax ne-
peBaru, Tak i He4OMiKN.

[0N10BHOO MepeBarokd TaKoi CUCTEMM € 3A4aTHICTb «3aCMOKOKBATMY MO-
NITUYHI NPUCTPACTI, WO NOYaCTM BMPYIOTb Y HUXKHIM Nanati, 3aBAsSKN BPiB-
HOBAXeHILWOoMy CKNaZy BepxHboi nanati. CMMBOMIYHUM € apXiTEKTypHe
pilleHHs, o 6yN0 BUKOPUCTAHO Mij, Yac 3BeAeHHA Bpa3nabCcbKoro napaa-
MEHTY: CMOKIMHWI Kynos, Wo nepekpmBac 3ay 3acigaHb CeHaTy (BepXHboi
nanaTu) NPOTUCTaBAEHUIA AMHAMIYHIM «Yalli», WO BiHYAE 3a1y Nanati ae-
nyTaTiB (HUKHLOI nanati)™.

[o Hepnonikie 6ikamepaniamy B YHITapHUX [ep:KaBax 3a3BM4Yail Hase-
WTb: rafibMyBaHHA 3aKOHOAABYOro MPOLLECY BEPXHbOK MafnaToko, Hal-
MipHa perioHanizauia micuesmx NOAITUYHUX eniT, WO B CKAAAHUX YMOBaX
He3aBepLEeHOro CTAaHOB/IEHHA YKPATHCbKOT AepKaBU MOXKEe CNPUATU TeH-
OEeHUiAM | BMABAM cenapatuM3my Towo. Tomy A0 NPOno3uuii Wwoao fAk-
HaMWBMALIOro 3anpoBaAXKEHHA ABOMANATHOI CTPYKTYpPM MNap/iaMeHTy B
YKpaiHi cnia niaxoanMTn Haa3BMYaMHO obeperkHo 11 3BaXKeHo.

.

TpyaHbIM NyTemM AeMOKpaTUK: NpoLLecc rocyaapcTeeHHoro ynpasaeHuna. M.: POCCIM3H, 2006. C. 321.
[iBonanaTHWi NapaameHT: CBITOBMI 40CBIA Ta YKPaAiHCbKI peanii. Xapkis: 3010Ti cTopiku, 2008. C. 46.
KOHCTUTYLUMOHHOE (rocyfapcTBEHHOE) NpaBo 3apy6eskHbIXCTpaH: Toma 1—2. Yactb obwasn. M.: U3-Bo
BEK, 2000. C. 112.
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5.3. TepuropiaabHa opraHi3auisa gepKaBH
(dopma AepzKaBHOIoO yCTpOIO)

5.3.1. Tepuropia gep»xaBu i cnocobm ii opraHisauii

5.3.1.1. CyTHicTb i NpaBOBe 3HAaUYeHHA TepUTOPIi AeprKaBK

[eprkaBa 9K dopma opraHisallii cycninbCTBa He MOKe iCHyBaTW No3a me-
*KaMU NeBHOro TepUTOPiaNbHOro NPocTopy. BiaTak 060B’A3KOBMM enemeH-
TOM (03HaKOM) AeprKaBW NOPAL i3 TAKUMU, AK HAPOA, | AePKABHMIA cyBepe-
HITET, € TePUTOPIA AepsKaBM'. 3HaYHOK MIPOK CaMe HasBHICTIO BAACHOI
TEPUTOPIT BIAPI3HAE AepXKaBy B4 IHWMX CYCNiNbHUX Ta NONITUYHUX THCTU-
TyTiB. OAHY CMiNbHOTY, HaBiTb 3a iCHYBaHHA B Hi NybAiYHOI BNaan, He
MOXHa BBaKaTW [1€P*KABOO, AKLLO BOHA He «MpWB'A3aHa» A0 BiANOBIAHOI
TepuTopii (HanpuKNaa, N1emMeHa-Ko4iBHWKM, CMiIbHOTa POMIB, KaTONMLIbKA
LEepKBa, B/laZa AKOI MNOWMPIOETLCA AaneKo 3a mexi Jepxasu-Micta Batu-
KaH, TPpaHCHaLjioHaNbHI Kopnopallii).

®opMyBaHHA Cy4aCHOrO KOHCTUTYLLIMHO-NPaBOBOro 3MiCTy MOHATTA
OepxcasHa mepumopisa Nos’a3aHe i3 BUHUKHEHHAM i PO3BUTKOM [OKTPU-
HW CyBEpeHITeTY, L0 3yMOBM/IO BiAMOBY BiA CepeJHbOBIYHMX YABNEHb MPO
TEPUTOPI0 AK MPUBATHY BAACHICTb CyBepeHa. Cno4yaTKy cepeaHbOBiYHA
YHIBEPCUTETCbKA HayKa 3anponoHyBasia iAet0 30BHILLHbOrO CyBEpPEHITETY
MOHapXxa, 3a AKOI MOro Po3rnazianv CyBEPEHOM He TifIbKK BCcepeaunHi aep-
*KaBW, CTOCOBHO iHLIMX NPETEHAEHTIB Ha NPECTO/, afne M y BigHOCKMHaXx 3
IHWWMM MOHapXamMu, WO NOLWMPIOBAIO MOro BAAZY Ha TEPUTOPItO BAACHMUX
BOMIOAiHL (3emens)™. 3rogom Ui igei 6yam TpaHCHOPMOBaHI B KOHLEMLIO
TEPUTOPIaZIbHOrO CyBEPEHITETY, WO CYNPOBOAXKYBANOCh PO3MEXKYBAHHAM
nybaivyHoro M npueaTHOro npaea. BianosiaHo f0 Hei, TepuTopia AeprKasu
€ MPOCTOPOBOIO OCHOBOW HOPUCAMKLIT CyBepeHa, Moro noaiTMYHOT BRaam
(imperium), W0 BiApi3HAETLCA BiA, NpaBa BAACHOCTI Ha 3emAi (dominium).
3ragaHa iges byna BinobpaxkeHa i B po3pobneHin KaHom bogeHom A0K-
TPUWHI CyBepeHiTeTy AeprKaBu, LLO, OKPIM MOro BU3HAYEHHS AK MOCTINHOI,
He3a/1e)KHOI, BULLIOT Ta abCONOTHOI BNaan, BKa3yBaa Ha ii 3B'S30K i3 ne.-
Hoto TepuTopien™ .

3arasibHa Teopia nNpasa: niapy4HuK / 3a 3ar. peg. M. |. Kostobpwu. K.: BAITE, 2015. C. 107—109.
- Canning J. A History of Medieval Political Thought (300—1450). London; New York, 2003. P. 140—145.
Jean Bodin. Six Books of The Commonwealth. Oxford, 1995. P. 24—25.
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CyyacHi aep»KaBK, 3aCHOBaHI Ha KOHLeNLii AepXKaBHOTO CyBEpPeEHITETY,
noTpebytoTb BiANOBIAHOMO MPOCTOPY ANA MOro NMOWMPeHHs. Tomy HanAB-
HiCTb TepUTOPIT € HEODXiAHO NepeayMOBOID peanizaLii NpMpPoAHOro npa-
Ba €THOCY Ha CaMOBM3HauyeHHs. Hanpuknag, Aep:kasy I3painb 6yno ytso-
peHo nune 1948 poky Ha niactasi Pesontouji feHepanbHoi Acambnei OOH
(Ne 181 gid 29.11.1947 p.). loci eBpeNCbKNN HApPOA He MIr peanizyBaTu
CBOrO MpaBa Ha CaMOBM3HAYeHHA Yy 3B'A3KY i3 BiACYTHICTIO TepuTOpii, Ha
AKilt morna byTy yTBOpeHa aep:kasa. MocTynosa immirpalisa npeAcTaBHUKIB
€BPENCbKOro eTHOCY Ha TepuTopito ManecTnHM (YacTMHa AKOI cTana Tepu-
Topi€eto cydacHoi [eprkaBu 13painb) TpmMBana NPoOTArOM KislbKOX AeCATUNITD.
Nnwe po3snoain ManectmHn 1 BUOKPEMAEHHA YaCTUHWN TEPUTOPII, WO CTa-
/la NPOCTOPOBOKD OCHOBOO CyBEPEHITeTY, Aaan NiACTaBU ANA CTBOPEHHA
Leprasu 13paine.

Teputopia gepkaBu (aeprkaBHa TepUTOPiA) — Lie BU3HAYeHa LeprKaB-
HUM KOPZOHOM YacTMHA 3eMHOI Ky/i, Wo nepebyBae nig cysepeHiTeTom
[epKaBu i OXONJIIOE CyLLY, BOAM, HaApa, NOBITPAHMA NPOCTiP. TOX NOHATTA
mepumopii 0epxcasu NoB’A3aHe i3 KaTeropieto depuasHuUli KOPOOH, AKNN
He TiNbKW BiIMEKOBYE NPOCTIP, asie M OKPEC/HOE NOWMPEHHSA HOPUCANKLT
nepxasu. lOpUANYHUIN pexnmM LepaBHOro KOPAOHY BM3HAYae agMiHi-
CTPaTUBHE NPaBo, a A1A KOHCTUTYLIMHOro NpaBa 3Ha4YeHHA Ma€E came Moro
ICHYBaHHA AK MapKepa MeX TepUTOPIi AepKaBu.

5.3.1.2. TepuTopis AepKaBu B KOHCTUTYLIMHOMY Ta MiXKHapoAgHOMY
npasi

KaTeropito mepumopis depxcasu 3aCTOCOBYIOTb AK Y KOHCTUTYLIMHOMY,
TaK i B Mi*KHAapOAHOMY Npagi, NpuyYomy 3mMicToBe ii HanoBHeHHA 30iraeTbes,
a 3MIHIOETBLCSA JIMLLIE TeIe0/0TYHa CNPAMOBAHICTb KOHCTUTYLLIMHOrO Npasa
(A dyHAAMEHTY HalioHaNbHOI MPaBOBOI CUCTEMM) Ta MiKHaPOAHOTO, AKi
aKLLEHTYOTb Ha Pi3HMX aCneKTax CNiJIbHOro A4 HUX IHCTUTYTY.

KOHCTUTYLiMHO-NPaBOBE 3HAYEHHA TEePUTOPIT AeprKaBM NONATAE B TOMY,
O BOHA BM3HAYa€E MEXKi MOWMPEHHA CyBEpPeHITETY Hapoay M Aep:KaBu,
IXHbOI IAEHTUYHOCTI, Aii KOHCTUTYLUIT Ta HaWiOHaNbHOrO 3aKOHOAABCTBA.
BoaHovac mixkHapoaHe NpaBoO aKUEHTYE Ha BiAHOCMHAX AepKaB Yy Tepu-
TOpiasibHUX MUTAHHSAX, 30KPEMa PO3B’'A3YE MUTAHHA PO3MENKYBAHHA TepK-
TOPIM MiX CcyciaHiMK AepaBamu (AenimiTauis M gemapkalia gepHaBHUX
KOPAOHIB TOLO), nepexoay YacTMHM TepuTopii Bia, OAHIEl AepsKaBu A0 iH-
Woi, po3B’s3aHHA Npobaem, NoB’A3aHMX i3 aHEKCiel, TepuUTopiabHUMM
NpeTeH3iAMN OAHNX AePKaB A0 iHWMX TOLLO.
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[0 TOro » 38'A30K KOHCTUTYLMHOIO M MiXKHAapPOAHOTO Npasa nif, 4Yac
PO3B’A3HHA NUTaHb, NOB'A3aHMX i3 AEPHKABHOK TEPUTOPIED, AOCUTb YiTKO
MPOCTEXYETbCA B KOHCTUTYLIMHUX HOPMaXx HW3KW AepKaB. Hanpuknaa, y
KoHcTuTyuii /1aTsii 3a3Ha4YeHo, Wo «TepuTopito J1aTBii B MeXKax KOPAOHIB,
BU3HAYEHUX MIiHHAPOOHUMU 002080paMU, CTaHOBAATb Biaseme, JlaTra-
ne, Kypseme ta 3emrane» (NyHKT 3 po3giny 1)°. Cxoski HOpMM MiCTATb
IHLWI KOHCTUTY LI

B3aeMHMI 3B’A30K KOHCTUTYLLIMHO-NPAaBOBMX KaTeropin 0epxasHa me-
pumopisa Ta OepxcasHull cysepeHimem BUABNAETLCA B NMOHATTI TepUTOPI-
anbHe BEPXOBEHCTBO, MiJ, AKMM PO3YMItOTb MOLIMPEHHA CYBEPEHITETY Aep-
*KaBu Ha il Teputopito (cTaTTa 2 KoHcTuTyLi YKpaiHu: «CyBepeHiTeT YkpaiHu
NOLMPIOETbCA Ha BCO i TepUTOpItO»).

MopAa, i3 UMM, iCHYE TaKOX i MOCTIMHWI 3B"A30K MiK TaKUMK enemeHTa-
MU AePXaBu, AK 0epHasHa mepumopis Ta HapoO (Hauis 8 if nonimuyHomy
PO3yMiHHI). B yMOBax JeMOKpPaTUYHOI AepXaBu Hapo/, BBaXatoTb HOCIEM
cyBepeHiTeTy, NepBUHHOI Baaan™, Bif AKOT MOXOAUTL CyBEPEHITeT Aepa-
BW. Kpim TOro, TepMUTOPIEID AepKaByM 3a3BMYaN € YaCTMHA 3EMHOT KyAi, AKa
NoBHiCTO ab0 YaCTKOBO ICTOPUYHO Hasnexana AepKaBoTBOPYOMY eTHOCY
(eTHOCaMm), Ta AKY Ha3MBaAIOTb «BITYNZHOKO» .

BnsaBoMm 1 BoAHOYAC HACNIAKOM TaKOro B3aeEMO3B A3KYy MOXKHa BBaXKaTu
000B’A3KOBE 3a/1y4eHHA HAPOAY YM MOro YacTUH (HaceneHHsa TepuTopianb-
HUX OAMHWLb) 40 PO3B’'A3aHHA NUTaHb, NOB A3aHMUX 3i 3MiHAMM AePKABHOI
TEPUTOPIT YN HABITb MEX TEPUTOPIaNbHUX OANHMLUL. Hanpuknaa, y cTaTTi 73
KOHCTUTYLiT YKpaAiHM 3a3HaYeHO, WO NUTAaHHA MPOo 3MiHY TepuTopii YKpaiHm
BMPILLIYIOTbCA BUKAOYHO BCEYKpPaAiHCbKMM pedepeHayMom. Y KoHCTUTyLI
Pecnybnikn ®paHuis BcTaHOBAEHO 000B'A30K NMPOBOAMTM KOHCY/bTaLl 3
BMOOPLAMM NPU 3MiHI KOPAOHIB TEPUTOPIaNbHUX CRiAbHOT (cTaTTa 72-1);
CXOXKe MOOXKEHHS MICTUTb | EBpOMNEncbKa XapTis MiCLEBOro camoBpsay-
BaHHA: «3MiHW TepUTOpPia/IbHUX KOPAOHIB OPraHiB MiCLLEBOrO CaMoBpPALY-
BaHHA HE MOXYTb 3/ iCHIOBaTMCA Be3 nonepeaHboro 3’AcyBaHHA AyMKM
BiANOBIAHMX MICLLEBUX FPOMAZ, MOXANBO WAAXOM NPOBeAeHHs pedepeH-
[YMY, SIKLLO Ue A03BOAETbCA 3aKOHOMY (cTaTTAa 5).

Constitution of the Republic of Latvia. URL: http://www.satv.tiesa.gov.lv/en/2016/02/04/the-constitution-
of-the-republic-of-latvia/ (Last accessed: 20.04.2021).

[LeTanbHiwe ams.: Pycco *KaH-¥ak. 06 oblectBeHHOM gorosBope: TpakTaTsl / nep. ¢ dp. M.: KAHOH-npecc:
Kyukoso none, 1998. 416 c.

ak MapiteH. Hauis, nonitnyHe cycninbcto, Aepasa. KoHcepsamu3m: aHmonoeia. K.: Cmonockun,
2008. C. 298—308.
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5.3.1.3. Mpu1HUMN TepnTOpPiaNbHOI LLiNICHOCTI AepKasu

3rafytoum Npo MOXKAMBICTb 3MIHIOBATU TEPUTOPIKD AEPKABM, CAiL MATH
Ha yBas3i 3ara/ibHOBM3HAHWUI Y KOHCTUTYLLIMHOMY 1 MiXKHAapOAHOMY Mpas.i
NPUHLMN TEPUTOPIANbHOI LLiNICHOCTI AepXKaB. TakMiM NPUHUMN Y KOHCTK-
Tyuiax 6iNbWOCTI Cy4aCHUX [epKaB € NPMKAALOM KOHCTUTYLioHani3aLji
NPUHUMNIB Mi*KHAapOAHOro Npasa. BcTaHOBNAEHWUI y NyHKTI 4 cTaTTi 2 CTaTy-
Ty OOH, BiH PO3BMHEHWI B IHWMX Mi*KHAaPOAHO-MPABOBMX aKTax, a 3ro40M
6yB MOLWMPEHNA Ha TEKCTM Cy4aCHMX KOHCTUTYLIM. B KoHCTUTYLIT YKpaiHm
3rajaHuim NPUHUMN MICTUTbCA cepes, 3aca, KOHCTUTYLIMHOro naay B CTaT-
Ti 1 («TepuTopis YKpaiHM B MeXKax iCHYyt04Oro KopAoHy € LiinicHOto | HeaoTop-
KaHHOM»), 3acaj, TEPUTOPIaNIbHOMO YCTPOO Y po3Aini IX, a Moro topuanyHo-
My 336e3MeYeHHI0 MPUCBAYEHO HUBKY iHLIMX HOPM OCHOBHOTO 3aKOHY .

3MIiCT NPUHUMNY TepUTOPIaNbHOI LMICHOCTI [AepKaBu TpaauLIMHO
NoB’A3Yt0oTb i3 HEAOTOPKAHHICTIO TEPUTOPIT AEPMKABU N HEMPUMYCTUMICTIO
nocsaraHb Ha Hei 3 BOKy IHLWKX AeprKaB, Nepeaycim Yepes 3acTOCyBaHHS Bin-
CbKOBOT CMJIM YK MOrpPO3M ii 3aCToCcyBaHHA. BogHovac CayLWwHOW BMAAETLCA
AymMka npodecopa bataHoBa O. B., SKMIM HAro/oOWY€E Ha TOMY, WO B YMO-
Bax Cy4acHMX iHOOPMaLMHNX TEXHOOTI Ta MNOTEHLIMHWUX MOXKANBOCTEMN
KibepHEeTUYHMX aTak, AeprKaBHa be3neKa i HeJOTOPKAHHICTb AePMKaBHOI Te-
pUTOPIi MoXKe ByTU MigipBaHa came B e/IeKTPOHHOMY MPOCTOPI, 3 NoAa/b-
WMM nepemileHHAM arpecii Bxe B TepuTopiasbHUiA npocTip™.

[TopylweHHA LUbOro NPUHLUMNY B CY4aCHOMY CBITi He Ti/IbKM BNMBAE Ha
CYBEPEHITET AepKaB, IXHIO NMONITUYHY CAMOCTIMHICTb, ane 1 BUCYBAE HU3KY
BaXK/IMBUX MUTAHb Nepen KOHCTUTYLiIMHUM NPaBOM. |AeTbcA nepeayciMm npo:

e 330e3neyeHHA OCHOBOMOJIOKHMX MPaB JOANHM Ha TepuTopii, Wo

CTana 0H’EKTOM MOCAraHHA, YHACNiAOK YOro cTana HeniAKOHTPO/b-
HOO ZepKaBi, cyBepeHiTeT AKoi GopMasibHO Ha Hel NOLWMPIOETHLCS;

* MOpPYLUEHHA LiNiCHOCTI Hapoay AK eaMHOro cyb’ekTa ycTaHOBYOI Bila-
AN, WO MA€E NPaBo Ha yXBaJeHHA KOHCTUTYLI (Y pasi BUHUKHEHHS
TaKkoi noTpebu);

e 330e3nevyeHHsA NpeacTaBHULUTBA Ha 3ara/ibHOHALIOHA/IbHOMY PiBHi

y BMbopax ToLLo.

30Kpema, 3aXuUCT TepUTOPiaNbHOI LNICHOCTI AK KOHCTUTYLiMHWUIA 060B’A30K rpomagaH YKpaiHu 3akpi-
nieHo cTatTeto 65; 3a60poHa CTBOPEHHSA | AiAAbHOCTI NONITUYHUX NAPTIl | TPOMAACbKMX OpraHisauin,
nporpamHi Lini abo Aji AKMX CNPAMOBaHi Ha NOPYLUEHHA TePUTOpPiabHOI LiNiCHOCTI YKpaiHW MicTUTbCA
B CTaTTi 37 TOWO.

BataHos O. B. TepuTopis fiK iIHCTUTYT KOHCTUTYLiHOrO Npasa. Yaconuc Kuigscbkoeo yHisepcumemy npasa.
2015. Ne 2. C. 49—53.
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HalBarknumsiloto npobaemoto, NoB A3aHO0 i3 BTPATOK KOHTPOO Aep-
’KaBM 33 YaCTMHOLIO BAACHOI TepUTOPIi, € BCe-TakM 3abe3neyeHHs npas Ta
cBobop ocib, Aki Ha Uit TepuTopii NepebyBatoTb. OCKiNbKM TaKa CUTYyaLlis 3a-
3BMYa NOB’A3aHa i3 MiXKAEPKABHUMM KOHONIKTaMK, pO3B'A3aTK i NnLwe 3a
[0MOMOrOH0 HaLLiIOHA/IbHOTO NMPaBa BaKo. BiATak BaXK/IMBOIO € NO3uLLiA €B-
POMENCbKOro cyay 3 NpaB II0ANHM, 33 AKOLO, Y Pasi, KoM YacTUHa TepuTopii
OAHIEl neprkaBn nepebyBae Nia, KOHTPOAEM iHLIOT AepPKaBM, BiANOBIAANb-
HICTb 3a 3abe3neyYeHHA NpaB NOANHN Hece OCTaHHA. TakuUi KOHTPOb Y pi-
weHHAx ECMNJ/1 Ha3MBaloTb «egheKMUBHUM KOHMPOseM 3a mepumopiero»”.

I3 apyroto i3 OKpecaeHMx BuLLEe Npobaem (MOpyLEHHS LiAICHOCTI Hapoay
AK EAMHOrO CyH’eKTa yCTAHOBYOI BN1aAM, LLLO MAE NPABO Ha YXBaNeHHA KOHCTU-
Tyuji) 3ilToBXHYAacA nicns [Jpyroi cBiToBOI BiHWM HimeuumHa, sika ii po3s’a3ana
yepes yxBaneHHa TMMyacosoro OCHOBOMNONOXKHOTO 3aKoHY (Grundgezetz). Tak,
chopmoBaHa B 3axiaHin HimeuunHi (nicna noainy HimeuuymHu Ha ABi YacTUHM),
MapnameHTCbKa paZia BUXOAMAA i3 TOro, WO cyb’eKTOM yCTaHOBYOI BNaau, AKUIA
Ma€ yXBantOBATW KOHCTUTYLLIO, € HIMELLbKMI Hapog, (Lo TepuTopianbHo 6yB
PO3iNeHNn MiXX ABOMa AepsKkaBamu). BoaHouac, B OCHOBI JOKYMEHTa, LLO
po3pobnana Paga, byna BonA nuLle HaCTUHM HiMeLbKoro Hapoay (HaceneHHs
3axiaHoi HimeyuynHum), a Tomy 6yno yxsaneHo Aga NPUHUMNOBUX PillEHHS: He
BMKOPWCTOBYBATM B Ha3Bi aKTa C/IOBA KOHCTUTYL,iA» M HagaTi OCHOBOMONOXK-
HOMY 3aKOHY TMMYaCcoBOro 3MicTy. BianosiaHo B npeambyni OCHOBOMONOXKHOMO
3aKOHY BKa3yBasnocs, WO Hapoa 00uHaouamu HimeybKux 3emens, «...HaTXHEH-
HWIA pilly4oCTi 36eperTu CBOO HaLioHabHY Ta NOAITUYHY €HICTb..., NPUMMaE
OCHOBOMONOXKHWIM 3aKOH A4/19 BCTAHOBNEHHA HOBOTO YCTPOKO Ta MOAITUYHOTO
MUTTA Ha nepexigHuin nepioa»””. 3rooom, nicaa ob’eaHaHHA HimeuunHm, Lj
NONOXEHHS i3 Npeambynun Byno BUAYyYeHO.

Mpobnema NoNITMYHOro NPeACTaBHMLTBA Ha 3ara/ibHOHaLiOHaIbHOMY
PiBHI rpOMaaH, o nepebyBatoTb Ha HEMiAKOHTPO/bHIM AeprKaBi TEPUTOPII,
noB’s3aHa i3 3abe3neyeHHAM peasibHMX MOXKAMBOCTEN yYacTi LMX rpOMasaH Y
BMBOPaXx 3arasbHOHALLIOHANbHUX NPEACTAaBHULIbKMX OPraHiB BAaaum M rasv Aep-
»aBu. [poMagaHam, siKi NPOXKMBAOTb Ha OKYMOBaHiM TePUTOPIi, 3aKOHOAABYO
3abe3neyeHo MOXK/IMBICTb PeanilyBaTh CBOE BMHOPYE NPaBo Ha NiAKOHTPO/b-
HilM YKpaiHi TepuTOpii, 0AHaK Ha NPaKTULL Taki MOXAMBOCTI be3nocepeHbO
noB’A3aHi i3 NpobaemMoto rapaHTyBaHHA UMM rpoMaaaHam Hesneku.

CnpaBa «lnawky i iHwi npotv Mongosu Ta Pocii» (3assa Ne 48787/99) Ta iH. URL: https://zakon.rada.-
gov.ua/laws/show/980_344 (pata 3BepHeHHsA: 24.04.2021).

Basic Law for the Federal Republic of Germany, 23.05.1949. URL: https://www.bundestag.-de/blob/284870/
ce0d03414872b427e57fccb703634dcd/basic_law-data.pdf (Last accessed: 24.04.2021).
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5.3.1.4. Cnocobu opraHisauii TepuTopii Aeprkasu. [epKaBHO-TepUTO-
pianbHUI yCTpil

CyyYacHi aeprKaBu, OKPIM KisIbKOX Mikpoaep:KaBs (KHa3iBcTBo MoHaKo, KHA3is-
cTBo JlixTeHWwTeH, JepKaBa-MicTo BaTiKaH), OpraHisoBytoTb BAACHY TEPUTOPIO
yepes Noain Ha APIOHILWI YaCTUHKM — TepUTOPIaNbHI OAMHMLL. MEeTOoo Takoro no-
[iny € opraHizaujs He nLe TepUTopIl AEPKaBM, ane i cucTemm nybniYHoi Bnaam,
pO3MoAjiN KOMNETEHLLji MiXK OpraHamm nybAIYHOI BNa AW Pi3HMX PIBHIB Ta, BOAHOYAC,
ii36anaHcyBaHHsA. OTOXK, OpraHisaujto TepuTopii AepKaBy i3 PO3MOaiI0M KOMMNe-
TEHLT Mi>K HEto Ta TepUTORIaIbHUMM OOUHULAMM HA3MBAKOTb TEPUTOPIAIBHUM
yCTpoeMm. OCKiNbKM TaKMi YCTPI OXOMNKOE ABI CKNAA0BI — OpraHi3allia BnacHe
TepUTOPIi, @ TaKOX BNaZAM — MOTO LUE Ha3MBaOTb AEPHKaBHO-TEPUTOPIAIBHUM.

BapTo 3ayBaxKuUTK, LLO TEPUTOPIANIbHI OANHUL CYHaCHUX AEPXHKAB MaAIOTb
Pi3HWI CTyNiHb CAMOCTIMHOCTI, WO BUABASETLCA B HAABHOCTI YM BiICYyTHO-
CTi B HUX NMEBHWUX KOHCTUTYLiMHO-NPABOBUX iIHCTWUTYTIB (HanpWKAaz, rpoma-
[AHCTBO, KOHCTUTYLLIA TOLWO), @ TaKOXK GYHKLitOBaHHI BiANOBIAHOI cMCTEMM
opraHiB nybnivyHoi Bragn. Tak, Aeaki TepuTopianbHi 0A4MHULI MOAITUYHO ca-
MOCTIiiHI (oKpemi aBTOHOMII, cy6’ekTn beaepalji).

3MicCT nosimuYyHoi camocmiliHocmi TakuX TepUTOpiaNIbHMX OAMHUUL NONATAE
B TOMY, LLIO BOHW HEe Ti/IbKW 3A4JMCHIOTL YNPaBaiHHA (BUKOHABYy Bay), ane
M CaMOCTIMHO BM3HAYaloTb i BMNPOBAAXKYIOTb B/IACHY BHYTPILIHIO NOMITUKY Ha
niacTasi nonepeaHbOro PO3MesKyBaHHS KOMMETEHLLT (30Kpema 3aKoHOo4aBuOi)
i3 3ara/IbHOHaLiOHaIbHMM piBHEM B1aAM. TOMy TaKi TepUTOPia/ibHI OAMHMLI
MatoTb 3aKOHOZABYi OPraHm, LWLO YXBa/tOHOTb JIOKA/IbHI 3aKOHM, CNPAMOBAaHI Ha
peanisaLlito Takol NONITUKK (Ha BiAMIHY BiA, NpeacTaBHULbKUX OpraHis TepUTo-
piaIbHUX OAMHMLb, LLO NOMITUYHOI CAMOCTIMHOCTI HEe MatOTb, Ta MPABOMOYHI
YXBa/l0BaTW NLLE NiA3aKOHHI HOPMATUBHI aKTK). BianosiaHo yCTpilt AepsKas
i3 TepuTOpPIaIbHUMM NONITUYHO CAMOCTIMHUMK OAMHULAMM Ha3MBaOTL NO-
NiTUKO-TepuUTOpiaNbHUM YCTPOEM. Yepes HpaK NoNiTUYHOT CAMOCTIMHOCTI
TEPUTOPIANbHUX OAVHUL Y AepaBax, e B TepUTOpia/ibHUX OAMHULAX rO-
JIOBHO 30CepeayKeHi aiMiHICTPaTMBHI GYHKLI, yCTPIl TaKMX AeprKaB yBaXKatoTb
aAMiHICTPaTUBHO-TepPUTOPiaIbHUM.

OTXKe, 3a/1eXKHO Bif, CTYNeHs M 3MICTOBOro HaMoOBHEHHA CaMOCTIMHOCTI
(moniTnyHa M agMmiHiCTpaTMBHA) TEPUTOPIaNbHUX OANHULL, AEPIKABHO-TE-
PUTOPIaNbHUI YCTPIN HabyBae pPUC NONITUKO-TEPUTORIANbHOTO YK aaMi-
HiCTpaTMBHO-TepUTOpianbHOro. Kateropia nosimuko-mepumopiansHuli
ycmpili € WVPLIOKO M OXOMNJIKOE, OKPIM OpraHisaLii cuctemm nybaivHoi Ba-
AW Ta PO3MNOAiny KOMNETEHLIT MiXK 3arafibHOHaL,iOHaAbHUM PIBHEM BaAM
M TepuTopiaNbHUMM OAMHULAMM, TAKOXK iXHI NONITUYHI BiAHOCKMHW.
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[epKaBHO-TEPUTOPIANIbHNIA YCTPIM TaK UM iHaKLLe NOB’A3aHWI i3 PO3MOAiII0oM
KOMMETEHL,iT MiX AepKaBOoto Ta il TepUTopiaAbHUMKM OAMHUUAMM. 3aranbHOBI-
OOMWM € NPUHLMN NOAINY AEPMKABHOI BNaAM Ha 3aKOHOAABYY, BUKOHABYY 1
CYZ0BY, METOO AKOTO € HeAONYLWeHHA y3ypnau,ii Bnaaw, it HAAMipHOT KOHLEH-
Tpauii OAHMM i3 BULLIMX OpraHiB AepKaBHOI Bnagu. [poTe BapTo HAarosioCcmTH,
Wo AnA 36anaHcoBaHOro GyHKLiIOBaHHA cMCTeEMM NyHAIYHOI BAaAW LbOro
HefoCUTb. TOMY, OKPiM TaKoro TPaAMUiMHOro noainy Bnaam (ropusoHTasIbHOro),
Y LEeMOKPATUYHMUX [ileprKaBax TaKOX peanisytoTb NPUHLMN 8EPMUKAIbHO20
nooiny 81a0U — MiX LEHTPOM i TEPUTOPIaNIbHUMMN OANHNLAMM.

O6’eKTOM PO3MNOAINY MOXKYTb OyTH:

1. Anwe BMKOHaBYa BNafa — YaCTUHY YMNPaBAiHCbKUX MOBHOBAXeHb
nepeaatoTb TEPUTOPIANbHUM OANHULAM, Ae iX MepeBaXKHO 3/iMCH0-
tOTb OPraHM MiCLLeBOro CaMoBpPALYBaHHA (B YHITapHUX AepKaBax 6e3
NONITUYHMX aBTOHOMIN Y iXHbOMY CKNafj, 30Kkpema B bonrapii, Mpeii,
EcToHii, Icnanaji, Hinepnanaax, MonbLi, YkpaiHi);

2. BWKOHaB4Ya M 3aKOHOAABYa BNaZa — OKPIM yNpaBAiHCbKMX NOBHOBA-
YeHb, TepUTOpianbHi OAMHML TaKOXK 34iMCHIOKOTb 3aKOHOAaBYY BAa4Y,
peani3ytoTb BAACHY NOAITUKY (Y AeprKaBax 3 NONITUYHOI aBTOHOMIELD,
30Kkpema CnonyvyeHomy KoponiscTsi Bennkoi bputaHii Ta MiBHIYHOT
IpnaHAii, a Takox y Aeakmx deaepaliax, Hanpuknaa y benbrii);

3. BMKOHaBYa, 3aKOHOAABYA W CcyaoBa Bnaga (cyb’ektn deaepauiin y
OEAKNX OepaBax MatoTb TaKOX BNAACHI CyA0Bi CUCTEMMU, NOPAL, i3
opraHamu 3aKOHOZaBYOl Ta BMKOHABYOI BNaaM, 30kpema B CLLA).

3anexHo Bia cnocobis, AKi 3aCTOCOBYKOTb /1A OpraHidauii Teputopii
LepKaBu M PO3MNoaiNy KOMMNETEHLIT MiXK HEtO 1 TepuTopianbHUMMN OAMHU-
LUAMM, BUOKPEMIIOIOTb TaKi BUAM Cy4aCHWX AeprKaB: YHITapHi AeprKasu,
depepauii, perioHanicTuuHi gep:kasu. OKpiM LbOro, y HU3LI Cy4acHMX
nepKaB GYyHKLUItOE IHCTUTYT aBTOHOMII.

5.3.2. VYHiTapHa geprKkaBa

5.3.2.1. CyTHICTb i XapaKTepHi pucK yHITapHOI AepXasu

BinbLWicTb Cy4acHUX AepKaB € YHITapHUMM, TOBTO LinicHMMK 3 nornaay
opraHisaui AepskaBHOI BNaan M GYHKLUiHOBAHHA KOHCTUTYLIMHO-NPaBOBMX
IHCTUTYTIB (3 NAaTUHCBLKOI Unitas — edHicme). Ha BiamiHy Bia denepadin,
HaMKPYMHiLWi TepuTopianbHi 0oANMHULI AKX — cyD’ekT deaepauii — matoTb
NeBHMI CTYNiHb MOAITUYHOI CAaMOCTIMHOCTI, TepuUTOpiaNbHUM OANHULIAM
YHITapHUX AepKaB Taka He NpuTaMaHHa (OKPIM TUX CKAAOHUX YHIMAapHUX

393



Oepcas, y CKNaAi AKMX GYHKLLIOIOTL NONITUYHI aBTOHOMIT). 3a3BMYal AesaKka
CaMOCTIMHICTb aAMIHICTPATMBHO-TEPUTOPIANBbHMX OAMHULE YHITAPHUX Aep-
*KaB (opraHisauifHo-NpaBoBa I maTepiaNbHO-diHAHCOBA) CTOCYETLCA nLLE
yNpPaBAiHCbKOT AiANbHOCTI, @ He GOPMYBaHHA AePKaBHOT NONITUKMN.

B ocHOBi dyHKLjiOBaHHA YHITapHWX AEpKaB NeXUTb iaes, Lo Ha BCiK
TepuTopii AeprKaBK CyBepPeHITET 3AiMCHIOE €AMHA MONITMYHA BNaAa, AKa,
OZlHaK, MOXe nepesiaBaTht OKPEMI MOBHOBAXKEHHA MiCLLEBMM OpraHam Ba-
v 3aana andbepeHuialii iXxHbOro 3aiMCHEHHA 3a1eXKHO Bif, MiCLLEBUX OCO-
6amnBocTei Ta ymoB. LlinicHicTb Takoi NoNiTMYHOT BAaaM BUNANBAE 3 EAHO-
CTi LepaBHOIo CyBepeHiTeTy, B OCHOBI AKOro € B/laZla HapO4y AK €AVHOI
cninbHoTW. Y Jeknapalii npo AeprKaBHMN CyBepeHiTeT YkpaiHu Bia 16 amn-
HA 1990 poky ua ines Byna pPo3KPMUTa B MONOXKEHHI NPO «HEMOAINbHICTb
Bnaau Pecnybnikm B mexax il Teputopii» AK OAHIEl 3 03HAK AepKaBHOro
CyBepeHiTeTy. Take TpaKTyBaHHA 3raZlaHOro NONOXEHHA NiATBEPAXKYE Bifl-
CYTHICTb CYNEepPEeYHOCTI MK HUM i NPUHLUMNOM MOAINY AePKaBHOI BNaau
Ha 3aKOHOZAaBYy, BMKOHaBYy 1 cymosy (absau, 3 cratTi 3 [Jeknapadii)™. 3a
benepaTMBHOI GOPMU AEPKABHOTO YCTPOK MUTAHHA NMPO HEMOAINbHICTb
YW NOAINLHICTb AEPMABHOrO CYyBEPEHITETY 3a/IULWAETLCA BIAKPUTUM, Y LOK-
TPUHI KOHCTUTYLLIMHOrO NpaBa BOHO AOCI OAHO3HAYHO He Po3B’A3aHo (Ao-
KnadHiwe npo ue B niapo3aini 5.3.3).

Y HayKOBI NiTepaTypi 4OCUTb YaCTO 3a3Ha4atoTb, WO A4 YHITapHOT Aep-
’KaBM XapaKTepHa eAMHa CMCTEMA BULLMX OPraHiB Bfaam (NapiameHT, rnasa
[epaBu, ypsas), OPUCAMKLIA AKX MOLIMPIOETLCA Ha BCIO TEPUTOPIIO Kpa-
THW, @ OCTaHHIO NOAINAKTb Ha AAMIHICTPATUBHO-TEPUTOPIANbHI OAMHMLL,
L0 HE MatoTb NOJITUYHOI CAaMOCTIMHOCTI. Y UMX OAMHULAX (AenapTameHTH,
0obnacTi, OKpyru, paioHu, MicTa TOLLO) YTBOPHOKOTb BAACHI NPeACTaBHULbKI
M BUKOHABYi OopraHu, Aki GyHKLitOIOTb BiANOBIAHO A0 3ara/ibHOHALLIOHA/b-
HOro 3aKOHO/aBCTBA M 3000B’A3aHi 3aCTOCOBYBATW 3aKOHOAABYI Ta iHLWI
HOPMAaTUBHI aKTW, AKI yXBa/IlOOTb LEHTPabHI OpraHu Aep»aBHoi Braan™ .
BoaHoYac BapTo B3ATM A0 yBarM AeKiibka MOMEHTIB.

Mo-nepue, Te, WO 1 deaepalii MatoTb EAMHY CUCTEMY BULLMX OPraHiB
BNaAM; Lie OpraHu AeprkasHoi Bnaan deaepadii: beaepanbHU napaiameHT,
benepanbHU ypaa, degepanbHnin npesnaeHT. MNo-gpyre, Te, Wo OKpemi
AAMIHICTPATUBHO-TEPUTOPIANbHI OANHULI YHITAPHUX AEPXKaB yCe-TakM MO-
KYTb MaTW NEBHY MOITUYHY CAMOCTIMHICTb; i4eTbCA NPO MOAITUYHI aBTO-
HOMIT B CKNaAi yHiTapHUX Aep:KaBs. [Mo-TpeTe, Te, wo B cyb’ekTax penepallii

[eknapauia Npo AepskaBHWI cyBepeHiTeT YKpaiHu Big 16 amnHa 1990 poky. URL: https://zakon.rada.
gov.ua/-laws/show/55-12 (aata 38epHeHHs: 24.04.2021).
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TaKoX YHKLiOIOTb OpraHM MICLUEBOro CaMoBpPAAyBaHHA (MYyHiLMNANbHI
opraHu), ANS AKMX 3aranbHOHaljioHanbHe (dedepanbHe) 3aKOHOAABCTBO
€ 060B’A3KOBUM.

[na yHITapHUX AeprKaB 3a3BMYait BNACTMBI TaKi O3HaKM (OKPIM AeAKMnX
CKNAAHWX YHITAPHUX AePKaB i3 aBTOHOMIAMMN):

1. y AeprkaBsi Ai€ €aMHa 3arabHOHALLIIOHA/IbHA KOHCTUTYLLIA;
HeMa€e rpOMagAHCTBa TEPUTOPIaNbHUX OANHNLb;
bYHKLUIOE EAMHA NpaBOBa CUCTEMA;
HaABHa eAMHA CMCTEMA TEPUTOPIANIBHOTO YCTPOLO;
bYHKLHOE EAMHNI OpraH 3aKOHOAABYOI BNaaM, EANHA CUCTEMA BUKO-
HaBYOI Ta €AMHA CMCTEMA CYA0BOI BNAAM.

ARE

YHiTapHa aepraBa moxe byTn npocmoro, Konu B ii CKAadi HemMae aBTo-
HOMIT, YM CKAAOHOK — i3 OAHIEI YM KiJlbKOMa TEPUTOPIaIbHUMMN aBTOHO-
MIAMM Y CBOEMY CKNAZl. HaABHICTb y CKNaAl YHITapHOT AepXKaBn aBTOHOMIT
03Hayag, Lo Ha TepUTOPIi OCTaHHbLOT € NeBHI 0COBANBOCTI opraHisauii ny-
6niuHOl BNaam, GyHKLiItOBAHHA OKPEeMUX KOHCTUTYLiIMHO-NPaBOBUX iHCTUTY-
TiB. HasiBHICTb Ki/IbKOX aBTOHOMIW y CKNa/j YHITapHOI Aeprkasu e binblie
YCKAQZHIOE CTPYKTYPY NyONIYHOT BNaam M po3noain KomneTeHLii mixk aep-
YKaBOt0, aBTOHOMIAMM Ta IHWMMUK TepUTopiaIbHUMKN OAUHULIAMM.

OKpim opraHy 3aKoHOA@BYOIl B/IaAM, EANHUX CUCTEM BMKOHABYOI Ta Cy-
[0BOI BNAAN, Y CY4aCHUX AEMOKPATUUYHMX YHITAPHUX AepKaBax QyHKLItoE
TAKOX MYHIUMNA/IbHA BAafa — OPraHyW MICLLeBOrO CaMoOBpPAAYBaHHA, LLO
bopmye HaceneHHA TepuTopianbHUX OAMHNLL. PYHKUII, WO peanizye my-
HiLMNaAbHA B/1IaZa, 3a NPUPOAOKD € YNPABAIHCbKMMMK. YHITapHY Aepasy,
YNPaBAiHHA TePUTOPIabHUMM OAMHNLUAMM AKOI 3A4iINCHIOKTL OpraHn mic-
L,eBOro CaMoBpAZYBaHHA, BBAXKatOTb AeLEHTPaNi30BaHO. AKLLO X Take
ynpaBAiHHA 34iNCHIOTbL OpraHi AepXaBHOI BMKOHaBYOl Baau (WO Ha-
NnexkaTb [0 €AMHOI iEpapxiuHOi cMCTEMM), AepiKaBa € LLeHTPanisoBaHoL.
Y HMU3Lj Cy4acHUX AepKaB NOEAHYIOTb OPraHu AepKaBHOI BlaAmM 1 OpraHm
MICLLEBOrO CaMoBpPALYBaAHHA A1A YNPaBAIHHA TEPUTOPIaIbHUMW OAMHMUA-
MM Ha Pi3HUX PIBHAX TEPUTOPIA/IbHOro YCTPOLO, WO AA€ NiACTaBM BBAXKATH
iX BiAHOCHO AeLueHTpPaNi30BaHUMMU.

5.3.2.2. OeueHTpanisauisa Ak cnocib TpaHchopmalii LeHTpanisoBaHmX
OEprKaB y AeLeHTpPani3oBaHi

Cy4yacHi yHiTapHi AepXaBW KOHCTUTYLIMHOT AeMoKpaTii 34ebinblioro €
feueHTpanizosaHMMM. Lle 03Hayvae, WO B TaKMx Aepkasax nybnivHa Bnaaa
po3fineHa MiX KinbKoma piBHAMM NyOAIYHOro ynpasaiHHA: 302a/71bHOHA-
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yioHanbHUM (ypsaa), pe2ioHanbHUM (OpraHy MICLLEeBOro CamoBpALYyBaHHSA
HaMKPYMHiWWX TepuTopianbHMUX OAMHULb, B YKpaiHi — obnacteit), 6a3o-
8uMm (opraHu MicLLeBOro CamoBpPAAYBaHHA TePUTOPIaNbHUX CNiIbHOT Hal-
HMXKYOro PiBHA TEPUTOPIaNbHOMO YCTPOLO, B YKpaiHi — Le cena, cenuuua,
MiCTa, palloHM B MiCTax, a TaKoXK 06’eaAHaHI TepuTOpianbHi rpomaam). Mox-
/MBI TAKOXK NPOMIXKHI N1aHKKM TePUTOPIaNbHOrO YCTPOO MiXK 6a30BMM i peri-
OHa/lbHUM piBHAMM (B YKpaiHi — Le piBeHb paloHy), ynpasaiHHA AKMMU, 33
YMOB AeLeHTPani3oBaHoi AeprKaBK, TaKOXK 3a3BMYal 34IMCHIOIOTb OpraHu
MICLLeBOrO CaMOBPAAYBaAHHA.

Mepexia BiA, UEHTPaNi3oBaHOI MoAeNi A0 AeUeHTPaNi30BaHOI 34iMCH0-
t0Tb Yepes AeueHTpanisauito nybnivHoi BNaau, WO € NpoLecom nepenaH-
HA YNpPaBAiHCbKMX NOBHOBAXEHb Bif, OPraHiB AepKaBHOI Baayn (BMKOHaB-
yoi) TepuTOopiaNbHUM CninbHOTAM Ta/abo chopmoBaHMM HUMMK OpraHam
MiCLLEBOrO CaMoBpPAAYyBaHHA. Taki AeueHTpani3aLiliHi npouecK, 30Kkpema,
TpmBatoTb y PpaHLUii BNPOAOBXK Ki/IbKOX AECATUAITb, @ B YKPaAiHi NpOTAroM
OCTaHHIX KiNIbKOX POKiB. Yepes npouec AeueHTpanizauii nponwamn Ginb-
WiCTb NOCTCOLiaNiCTUYHUX Aepskas LleHTpanbHoi Ta CxiaHoi Esponn’.

Mpuknan ®paHuii € AOCUTb LLIKAaBMM i MOKA30BMM, OCKIIbKM 3@ KifbKa
NecATKiB pokiB ®paHLy3sbka Pecnybnika i3 TpaguLiMHO LeHTpanizoBaHoi
nepeTBoOpuaacs y BiAHOCHO AeUeHTpanisoBaHy aep:kasy. licna pepopmu,
3ano4yaTkoBaHoOl 1982 poKy, yCi piBHI TEPUTOPIaZIbHOrO YCTPOK — PErioH,
OKpYr, AeNnapTaMeHT, KOMyHa — OTPUMa/IK CTaTyC TEPUTOPiaIbHUX KONEK-
TUBIB. Y BCiX UMX TepUTOpiaibHUX OAMHMULAX GYHKLOOTL BUOOPHI paau
(opraHu micLeBoro camoBpsZlyBaHHA), @ B AeNapTaMeHTi 1 OKpPy3i — TaKoX
i NnpedeKkTn (NpeacTaBHUKKM Aepkasn). MpedeKTiB NpusHayae npesnaeHT
pecnybiku 3a nonepeaHiM NOroAKeHHAM i3 ypsaaom. MNMpedeKTn 3aiicHo-
0OTb KOHTPO/Ib 33 AiANbHICTIO OPraHiB MiCLIEBOro CamMoBpAAyBaHHA 11 3a-
6e3neuyoTb peanisalito AepKaBHOT MNONITUKM B AeNapTaMeHTI UM OKpy3i.
Take MOEAHAHHA MPM3HAYyBaHWX LEHTPasbHOK BAAAOK NPEeACTaBHUKIB
nepxasu 1 cdopMoBaHMX HAaCeNEHHAM TEPUTOPIaNIbHUX OAMHNUUL OPraHiB
MiClLEBOrO CaMoBpPSA/yBaHHA @€ NiAcTasn BBaxKaTn ®paHLy3bky Pecnybni-
Ky BIAHOCHO AeLeHTPani30BaHO AepKaBolto.

BigHOCHO AeuUgHTPani3oBaHO AepPrKaBotko € M YKpaiHa, skin gosenocs
[OKOPIHHO pedopmMyBaTh ycnaakosaHy Big PagaHcbkoro Coto3y eAMHY LeH-
TPpani3oBaHy CUCTEMY YNPaBAiHHA, 3aCHOBAHY Ha MPUHLMMI KEANHOBNAAAA
pagy. Po3BMTOK YKpaiHM SIK KOHCTUTYLIMHOI AemoKparTii noTpebyBas Ae-

Bopucnascbka O. M., 3aBepyxa |. b., lWKkoauk A. M. Ta iH. [JeueHTpanisayia nybniyHoi Bnagun: A0oCBig
€BPONEeCbKMX KpaiH Ta nepcnekTnem Ykpainu; LieHTp nonituko-npasosux pepopm. K.: MockaneHko O. M.,
2012.C. 26—64.
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LeHTpanisawii B1aam, nepefaHHA ynpaBaiHCbKMX MOBHOBAXEHb | HAZlaHHA
CAaMOCTIMHOCTI B IXHbOMY 3iMCHEHHI CaMOBPAAHMM OpraHam, cbopmoBa-
HWUM HaceNeHHAM TepPUTOPIabHUX OANHMLb.

5.3.2.3. JeueHTpanisaLiliHi npouecu B YKpaiHi

JeueHTpanizauito B YKpaiHi po3novanm Yepes KiibKa POKIB Nicaa nporo-
NIOLIEHHSA 1ePKaBHOro cyBepeHiTeTy, MoYaToK LbOro NpoLecy NoB’A3aHnM
i3 yxBasieHHAM 3aKoHY «[1po micueBsi Paan HapoaHUX AenyTaTiB Ta MicLeBe
M perioHanbHe camospsaayBaHHa» (1992), BignoBiAHO A0 AKOrO KOAWLL-
HIO CUCTEMY MiCLEeBUX paj, HapPOAHMX AENyTaTiB, WO CTaHOBUAW 3 paAdAH-
CbKMX YaciB eAMHY iepapxidyHy cucTemy, byno TpaHchopMOBaHO B NepPLUNA
BapiaHT cucTemm MicueBoro camoBpAaayBaHHA. Micuesi paan no3basmam
CTaTyCy OpraHiB AeprKaBHOI BNaAM, a iXHi BUKOHaBYi OpraHu BMBENW 3 ie-
papxii AepKaBHOI BUKOHABYOI BNaAmM M NiaNopaAAKyBanu Anlle pajam, Lo
X CTBOPHOBaANN.

Cuctema TepuTopianbHOI opraHisauii nydaidHoi Bragum, wo byna chop-
MoOBaHa Ha niacTasi KoHcTUTyLiT YKpaiHu 1996 poky, nepeanbadnna BigHOCHO
[eLueHTpanizoBaHy Moaeb (YUMHHY AOHMHI), AKa OXOMNIOE GYHKLIHOBaHHSA:

1. opraHiB MicLEBOro camoBpaayBaHHA (pas Ta IXHiX BUKOHABYMX OpraHiB)
Ha 6a30BOMY PiBHI TEPUTOPIaNbHOIO YCTPOLO (HUHI — ceno, cenulie,
MICTO, pailloH y MicTi);

2. OpraHiB MiCLLeBOro caMoBpsiAyBaHHA (paj) 1 opraHiB AepaBHOI BU-
KOHaBYOi BNaam (MicLeBUX AepraBHUX aaMiHICTpaL|i) — Ha PiBHAX
paloHy 1 obnacTi.

Ha npakTuuj ua moaens nepenbayae, Lo ynpasaiHHA B MeXKax paloHiB

Ta obnacTeit 34iMCHIOTL Came OpraHn AepKaBHOT BMKOHABYOI BNaaM, L0
CTAHOBAATb €EAMHY IEPAPXIYHY CUCTEMY, NiANOPAAKOBAHY yPAAY, HATOMICTb
3Ha4YeHHA OpraHiB MiCLLEBOro CaMOBpPAAYyBaHHA obmexeHe M 3BOAMTbCA
HacnpaBAi 40 3aTBEPAXKEHHA NPOrpam CoLiaibHO-EKOHOMIYHOIO PO3BUTKY
M MicueBuMx OIoaKeTIB.

OTKe, Memoto OeuyeHmpanizayii Ha cy4acHoMy eTani po3BUTKY YKpaiHM
€ CTBOPEHHA 36a1aHCOBAHOI CUCTEMM YNPABAiIHHA TEPUTOPIaNIbHUMK OAM-
HUUAMW Ha niacTaBi GYHKLIIOBAHHA OpraHiB MiCLUEBOro camoBpAayBaHHSA
Ha BCiX TPbOX PIBHAX TEPUTOPIaIbHOrO YCTPOLO:

e 6a3080My — piBEHb rPOMaaM, AKNIA NepebyBae Ha eTani ioro dop-
MyBaHHA, @ HWHI NPeACTaBAEHO TaKUMW TEPUTOPIASIbHUMK OAMHM-
UMM, AK-OT: CeNO, CENULLE, MICTO, PalOH Y MICTI;

*  [IPOMiHCHOMY (LPYromy) — piBeHb PanoHy;
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e guuwomy (TpeTboMy) — piBeHb obnacTi.

MpoTe, OKPIM LpbOro, Ba*KAMBUM pe3yabTaTOM YCMiWHOMO 3aBepLUeHHA
pedbopmun 3 aeueHTpanisauii nybniyHoi Bnaan mae ctatn 36anaHcyBaHHSA
cucTemn nybnivyHOT BAaZM 3araniomM, 30Kpema 1 B3aEMOBILAHOCUH Y TPUKYT-
HUKY «Npe3naeHT — napiameHT — ypaa», ajxe BiANOBIAHO A0 YMHHOI
KoHctuTyuii MpesnaeHT YkpaiHu 36epirae NOBHOBAXKEHHSA 3 NPU3HAYEHHS
roniB MiCLEBUX AePHKaBHUX aAMiHICTpaUiM (33 nogaHHAM KabiHeTy MiHi-
CTpiB YKpaiHM), LLO HEBMNPaBAAHO B YMOBaX Nap/iameHTCbKO-Npe3naeHT-
CbKOro NPaBAiHHA.

Baxnunsum 3asaaHHAM pedopmK 3 AelgHTpanisauji € He TiNbKK1 CTBO-
PEHHA MYHILMNANbHMUX OPraHiB Ha BCIX PIBHAX TEPUTOPIasIbHOrO yCTPOKO
YKpaiHW, nepefaHHA iM 3HAYHOT YaCTMHU YNPaBAIHCbKMX MOBHOBAXEHb,
ane ” 3abesneyeHHA IXHbLOI pPeasibHOI CMNPOMOKHOCTI 34iMCHIOBATU TaKi
NOBHOBaXKeHHA. A Lie noTpebye He TibKM OpraHi3auiiHO-NPaBOBMX 3aX0-
AiB, a N GiHAaHCOBOI AeUeHTpani3auji, TO6To Takoro nepeposnoainy aep-
aBHMX GiHAHCOBMX PecypciB, 3a AKOro micuesi broakeTn byayTb 34aTHI
3a6e3neynTn BUKOHaAHHA opraHamm MicL,EBOro camoBpsaayBaHHA BinblLioi
YaCTMHW HaAAHMX IM MOBHOBAXEHb.

BapTo 3ayBaxknTu, WO AeueHTpani3aliiHi npouecu B YKpaiHi BBilWAM B
aKkTMBHY dasy 3 2014 poky, konm Ypaa cxsanms KoHuenujto pedbopmyBaHHA
MiCLLeBOro CaMoBpPAAYBaHHA Ta TepuTopiasbHOI opraHisauii Braan”, 3ro-
[OM PO3p0HUMB 1 yXBANMB HNU3KY 3aKOHOMPOEKTIB, CNPAMOBaHMX Ha Ti pea-
Ni3aLito, a TaKOXK NPOEKT 3aKOHY «[1p0 BHECEHHA 3MiH 0 KOHCTUTYUiT YKpa-
THU WOAO AeueHTpanisalii Bnaam»””, akuit, Wonpasaa, yxsaaeHo He 6yno.

Y pesynbtaTi MPOMIKHUMM pesynsTatamn  pedopmu 3 aeleH-
Tpanisauji € Take:

1. 3anyueHo NpoLec CTBOPEHHA CMPOMOXKHUX rpomMas, (AKi MatoTb 3ro-
[OM OTPMMATK CTaTyC TepUTopianbHUX OAMHMLL OA30BOro PiBHA),
wo BiabysascAa y ABa eTanu: |. Yepes npoueaypy A0OPOBINbHOIO
06’eiHaHHA TePUTOPIANbHMX FPOMAS, Cifl, CeNNLL, MICT , AKUIA TP1BAB
32015 no 2019 pp. (ynpoaoB: Lboro Yacy byno cTBopeHo 6113bKo
TIcAYi 06’eAHAHNX TEPUTOPIANbHUX TPOMAS, A0 CKAaAy AKUX YBINLWAN

Mpo cxBaneHHa KoHuenuii pedopmyBaHHA MiCLLEBOrO CaMOBPALYBaHHA Ta TepuUTopianbHOI opraHisauii
Bnagm B YkpaiHi. PosnopaaskeHHs KabiHeTy MiHicTpis Ykpainu Big 1 kBiTHA 2014 p. Ne 333-p. URL:
https://zakon5.rada.gov.ua/laws/show/333-2014-%D1%80 (aata 38epHeHHs: 24.04.2021).

MpoeKT 3aKkoHy «lpo BHECEHHS 3MiH A0 KoHcTuTyuii YKpaiHu» (wopo aeueHTpanisayii snagm). URL:
http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=55812 (aarta 38epHeHHn: 24.04.2021).

Mpo fnobposinbHe 06’eHAHHA TepUTOpiaNbHUX rpoMaz. 3akoH YKpaiHu Big 05.02.2015 Ne 157-VIII. URL:
https://zakonl.rada.gov.ua/laws/show/157-19 (gata 38epHeHHs: 24.04.2021).
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Maike 4,5 TUC. KONMLWHIX micuesux pag’); Il. Yepes yxsaneHHs agmi-
HICTPATUBHMX aKTiB Ypagom™™ O[O0 BM3HAYEHHA aAMiHICTPATUBHUX
LEHTPIB i 3aTBEPAKEHHA TEPUTOPIN rpomas obnacTel (CTOCOBHO TUX
rpomag, wo He o6’eiHaNINCA BNPOAOBK NEpPLIOro eTany);

2. YHEeceHo 3MiHW A0 NOAATKOBOro M 6t0AKEeTHOro 3aKOHOAABCTBA, WO
3abe3neunnn ¢piHaHCcoBY AeueHTpanisauio’; 404aTKOBO HadaHo
diHaHCOBY NiATPUMKY OpraHam MiCLLEEBOro CamMoBpAAyBaHHA A5
PO3BUTKY IHPPACTPYKTYPH;

3. opraHam MicLLeBOro CaMoBpAAyBaHHSA AeNeroBaHo HM3KY NOBHOBAXKEHb
3 HaAaHHA 6a30BMX aAMIHICTPATUBHMX MNOCAYT, 30KPEMA 3 IePHKABHOT
peecTpallii topUAMYHMXI Gi3UYHMX OCID, MicLA NPOXKMBAHHA TOLLO;

*

4. cTBOpPEHO MexaHi3mu criBnpaLi TeputopianbHux rpoman’ .
Mpote pedopma 3 AeueHTpanizauii notpebye po3s’s3aHHA 3HAYHO

LWNPLIOTO KOMMJIEKCY MUTaHb Ha KiIbKOX HOPMATUBHUX M IHCTUTYLIMHMX
PiBHAX, 30Kpema BHEeCeHHA 3MiH A0 KOHCTUTyuii YKpaiHu. HuHi npouec
PO3PODONEHHA KOHCTUTYLIMHMX 3MiH, CMpAMOBAHWX Ha [JeleHTpanisa-
Lito BNnagu Tpueae. KAtoHOBMMKM HaNpamMamm KOHCTUTYLIMHOMO PiBHA pe-
bopmyBaHHA € TaKi:

® (CTBOPEHHA YHidiKOBaHOI TepuTopianbHOI oaMHMLI 6a3oBOro pis-
HA — rPOMaZAN — Ha 3MiHY HaABHWM BiANOBIAHO 40 YNHHOT KOHCTUK-
Tyuii (ceno, cenuntige, MicTo, paloH y MicTi);

* YTBOPEHHA BUKOHABYMX OPraHiB PaMOHHMX 1 0BNacHWUX pas;

e OJHO4YacHa NiKBiAALA MiCLUEBUX AEPPKABHUX agMIHICTpaLIl, ynpas-
NHCBKI QYHKLIT AKMX NepeiayTb HOBOCTBOPEHUM BMKOHABUYMM Op-
raHam;

®  3anNpOoBaKEHHA IHCTUTYTY NpedeKTiB, AKI MatoTb 3AiMCHIOBATN KOH-
TPO/Ib 3@ 3aKOHHICTIO AiANbHOCTI OpraHiB MICLLEBOro CaMoBpPAAY-
BaHHA.

wrrr

IHpopmauia 3 Ypagosoro noptany. URL: https://www.kmu.gov.ua/diyalnist/reformi/efektivne-
vryaduvannya/reforma-decentralizaciyi (gata 3sepHeHHs: 24.04.2021).

laeTbeaA Npo 24 po3nopaaxeHHsa KabiHeTy MiHicTpis YKkpaiHu Big, 12 yepsHa 2020 poKy Npo BU3HAYEHHSA
AAMIHICTPATUBHMX LEHTPIB Ta 3aTBEPAKEHHA TepUTOPIl rpomag obnacteit. URL: https://www.kmu.gov.
ua/npasearch?&key=BusHaueHHA%20aaMiHicTPaTUBHUX%20LeHTPIB&from=12.06.2020&t0=12.06.2020
(naTa 3BepHeHHs: 24.04.2021).

Mpo BHeceHHA 3MiH 40 Bloa)KeTHOro KogeKcy YKpaiHu Wwoa0 pebopmm MixkBIOAKETHUX BiAHOCKH. 3aKOH
YKpainu Big 28.12.2014 Ne 79-VIIl. URL: https://zakon2.rada.gov.ua/laws/show/79-19; Npo BHeceHHs
3MiH g0 MopaTKoBoro Kogekcy YKpaiHM Ta AeAKMX 3aKOHOA4ABUYMX aKTiB YKpaiHuM LWoAo NoAaTKoOBOI pe-
dopmu. 3akoH YKpaiHu Big 28.12.2014 Ne 71-VIII. URL: https://zakon4.rada.gov.ua/laws/show/71-19
(aaTa 3BepHeHHA: 24.04.2021).

Mpo cniBpobiTHWULTBO TepUTOpiasbHKUX FrPOMaz,. 3aKoH YKpaiHu Big 17.06.2014 Ne1508-VII. URL: https://
zakon2.rada.gov.ua/laws/show/1508-18 (pata 3sepHeHHs: 24.04.2021).
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YHeceHHA 3MiH 40 KoHCTUTYLIT YKpaiHM A4aCTb 3MOry 3anpoBaaKyBaTh
HacTynHWA eTan pepopmu AeueHTpanisauii, Wo 34iMCHIOBAaTUMYTb Ha 3a-
KOHOZ@BYOMY PiBHi. 30Kpema yTOYHeHHs noTpebyBaTMMe KOMMEeTeHLs
OpraHiB MiCLLeBOro CamoBpAAYyBaHHA PAMOHIB, OCKIIbKM 3HAYHY YaCTUHY ix-
HiX NMOBHOBaXeHb NepeAaHo rPoOMagam OA4HOYACHO 3 iIXHIM YKPYMHEHHAM.
LNCKyTYOTb TaKOXK | 3 NpMBOAY AOLINBHOCTI NOAANbLIONO ICHYBAaHHA TpU-
PIBHEBOrO TEPUTOPIaNbHOrO YCTPOIO.

5.3.3. ®epepauis Taii Buaun

5.3.3.1. CyTHicTb i XapakTepHi pucu deaepadii

YHiTapHa dopma AepKaBHOTO YCTPO HaNMOLWMpPeHilla cepen, cydacHmX
[lepXaB, OAHaK ABaAUATb N'ATb 3 HMX (3aranbHa KisbKicTb 0diLiMHO BU-
3HaHUX Aepkas cBiTy — 194) € dpepepauiamu, wo nepenbavae ocobAmsi
nigxoam B opraHisauii Ta dyHKLUitoBaHHI nybaivHoi Bragn.

depepauia — Le dopma AepKaBHOIO YCTPOLO, 3a AKOI HanbiNbLi Tepu-
TopianbHi 0AMHULI AepKRaBu — cyb’ekTn dedepadji (LWTaT, 3emi, NPOoBiH-
Lii TOWo), — MatoTb NOAITUUYHY CAMOCTINHICTb, BAACHI NpaBoBi cMCTEMMU
cuctemu nybaivHoi Bnaan. OKpim GopmKM AepsKaBHOro YCTPOo, TEPMIHOM
hedepauis TaKOXK NO3HAYAIOTb AEPXKaABY i3 TaKO GOPMOIO YCTPOHO.

3a3BuMyait eaepalliam BNACTUBI TaKi 03HaKMK:

no-nepLe, Taki AepKaBM MatoTb ABOPIBHEBY MPaBOBY CUCTEMY, LLLO OXO-
NtOE 3aranbHy 419 BCIEl AepKasn (benepanbHy) cMcTemy i NpaBoBi cucTe-
MK cyb’ekTiB deaepalii, NPUTaMaHHI KOXKHOMY 3 HUX 30KPeMa;

no-Apyre, y Mexax npaBoOBMX CUCTEM ABOX PIBHIB € OKpemi cuctemu
NpaBoBMX aKTiB: GefepanbHa (yxBantoloTb deaepanbHi opraHM Bnaam) Ta
cyb’ekTiB deaepali (npoayKytoTb opraHu Bnaam cyb’ektis deaepalyi);

no-TpeTe, y baratbox deaepaTtMBHUX AeprKaBax cyb’ekTn deaepalii ma-
tOTb TAKOX BAACHI KOHCTUTYLT, Hanpuknaa: CLUA, ®PH, LLseluapis; HaTo-
MiCTb y KaHaZi TakMX KOHCTUTYLIN HeEMaE (Lo NeBHOM MipO 3yMOBAEHO
BiCYTHICTIO €AMHOI KOAMbIKOBaHOI KOHCTUTYLT deaepaduii);

no-4eTBepTe, Aep)KaBHa Bnada y deaepauisx GyHKLIIOE Ha ABOX PiB-
HAX — denepanbHOMyY 1 piBHI cyO’eKTiB deaepallii, MiXK AKMMKM po3aineHa
KOMMeTeHUia (3aKoHoAaB4a, BMKOHaB4a, iHKOAM — cyaoBsa). Tomy Aep-

ABcTpanis, ABCTpisi, ApreHTuHa, benbris, bocHis i lepuerosuHa, bpasunia, BeHecyena, Edionis, IHAis, Ipak,
KaHaga, Komopcbki octposu, Manaiizia, Mekcuka, MikpoHesis, Hirepia, HimeuunHa, OAE, MakucTaH,
MAP, Pocis, CeHT-KiTTC i Hesic, CyaaH, CLUA, LWeeliuapis.
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’KaBHa BnaZa defepaTMBHMX AepKas Oxonatoe deaepanbHy cuctemy (rna-
Ba [epKaBu, delepanbHuUii NapnameHT, deaepanbHuii ypaa, denepans-
Hi cyam 1 iHWI denepanbHi 0praHn), a TaKoXK CUCTEMM [epHKaBHOI BAaau
cyb’ekTiB denepadji (3akoHoaaBYi opraHu cyb’ekTiB deaepallii, ypaam, iH-
Konn — cynoBsi cuctemun). Hanpuknag, denepanbHUMM opraHamun BAaau
®PH e denepanbHUit npesnaeHT (rnasa Aep:kasu), byHaecTar (3akoHo-
[aBumii opraH), byHaecpaT (NpeACTaBHULBKMI OpraH 3eMesb, Yepes AKUN
BOHMW 34iMCHIOIOTb 3aKOHOAABYY W BMKOHABYY Baady) Ta cyam (HimeuyumHa
Ma€e eanHy denepanbHy CyAoBy CUCTEMY, CYAOBI CUCTEMM 3eMENb BiACYT-
Hi). BoaHoOYac cucTeMy AepsKaBHOI BfaAM 3emMesb CTAHOBAATb 3eMesbHi
3aKOHO/aBYi opraHu (nericnatypu) i 3emensHi ypaan’;

no-n’aTe, OKPiM 3arasbHOHALOHA/IbHOrO rPOMAAAHCTBA, Y deaepaliax
€ rpomagaHcTBo cyb’ekTiB depepadii. Tak, y XIV nonpasui Ao KoHCTUTYLT
CLUA 3a3HauyeHo: «Yci ocobu, HapoaKeHi YM HaTypanisoBaHi B Cnonyde-
Hux LWTaTax, i AKi nianaratoTb iXHi topucanKLii, € rpomagaHamm Cnony-
yeHux LUTaTie i wraTy, Ae BOHWM MewKaTb» . Y KoHctutyuii Lseluap-
cbkoi KoHdenepauji 1999 p. (4actuHa 1 ctaTTi 37) 3acTOCOBAHO 3BOPOTHMIA
niaxia: WweenUapcbke rpoOMaaAHCTBO Mae byab-Aka ocoba, sika Bosnofie
NPaBOM Ha rPOMaAAHCTBO KOMYHW M MPaBOM Ha FPOMAAAHCTBO KAaHTOHY
(cyb’ekTa denepauii)™.

BapTo 3a3HaunTK, WO 34iMcCHIO4YM BRaady, cyb’ektn dpeaepalii aitoTb v
Mexax dpenepanbHOro 3aKOHOAABCTBA Ta BM3HAYEHOI HMM KOMMEeTeHL;
BOHM HE MOXYTb CaMOCTIMHO BCTAaHOB/IOBATM BAACHI NpeaMeTH BifaHHA.
3 iHWoro 6oky, cyb’ekTn pedepalii He TiNbKM 34iMCHIOTL 3aKOHOAaBYY,
BMKOHABYY, a B [IEAKMX [lep:KaBax e W CyAoBy Bnady Ha CBOIN TepuTopii,
ane i bepyTb y4acTb Y POPMYBaHHI Ta 3iiCHEHHI 3ara/ibHOAEepPKaBHOI —
benepanbHOl — NONITUKKM. TaK, y BinblWOocTi cydacHnx dpegepauin™™™ GyHK-
LitotoTb ABONaNaTHi deaepanbHi NapameHTH, BEPXHI Nanath akux Gopmy-
toTb cy6’ekTM deaepaLii Ta NpeacTaBAAOTb X Y 3aKOHOA4ABYIM BNai. AKLLO
BpaxyBaTH, WO Cepes, KOHCTUTYLIMHMX AepykaB EBponu deaepalii MatoTb
napaameHTCbKy GOpMy NMpaB/iHHSA, TO Lie 03Havae, Wo cyb’ekTn dpenepalii
yepes CBOIX NPeACTaBHMKIB Yy Nap/iaMmeHTax bepyTb y4acTb Y GopMyBaHHI

Basic Law for the Federal Republic of Germany, 23.05.1949. URL: https://www.bundestag.de/blob/284870/
ce0d03414872b427e57fccb703634dcd/basic_law-data.pdf (Last accessed: 20.04.2021).

The Constitution of the USA. Amendment XIV. URL: https://www.archives.gov/founding-docs/
amendments-11-27 (Last accessed: 20.04.2021).

Federal Constitution of the Swiss Confederation. URL: https://www.admin.ch/opc/en/classified-compi
lation/19995395/201809230000/101.pdf (Last accessed: 20.04.2021).

BUHATOK cTaHOBNATL BeHecyena, KomopcbKi octposu, MikpoHesia, OAE, CeHT-KiTTC i Hesic.
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M KOHTpO/I 33 AisnbHICTIO deaepanbHUX ypaais (OKpim KpaiH, Ae ue Hane-
KWUTb [0 NPEPOraTMBM TiIbKM HUMKHIX Nanar).

5.3.3.2. ®egepauia n npobnema noginbHocTi (HENOAINbHOCTI)
[EepKaBHOro CyBepeHiTeTy

IcHyBaHHA deaepaLit Nos’A3aHe i3 BaXK/JIMBOK AOKTPUHAIBHOK KOH-
CTUTYLMHO-NPaBOBO Npobaemoto, AKa Nos’s3aHa i3 BiAnNoBiAAtO Ha 3a-
MUTaHHA: XTO € CyD’eKTamm (HOCIAMM) AepXaBHOIO CyBEpeHiTeTy 3a TaKoi
bOpPMUM AEPrKABHOMO YCTPOO — Auvlle dpeaepallis UM TakoXK i cyb’ekTu de-
nepauii? 3 ogHoro 6oky, cyBepeHiTeT deaepalii € 6e3cnipHnUM, 3 iHLWOro,
BMHWKAE NMUTAHHA, YM cyb’ekTn deaepaLlii TaKoXK BOMOAIIOTb YaCTUHO Cy-
BEPEHITETY, UM BOHM ANLLIE 3IMCHIOIOTb OKPEMY KOMMETEHLLtO, AKa BUNAN-
BA€E i3 €AMHOr0 M HEMOAi/IbHOTO CYBEPEHITETY AeprKaBu. Po3B’'A3aHHS L€l
Annemn noe’AsaHe i3 TeopiaMn HenodineHocmi i nodinbHocMi Oepicas-
HO20 cysepeHimemy.

BianoBiaHO 40 NepLuoi, Aep>KaBHWUIA CyBEPEHITET — €AMHUIA | HEMOLINb-
HWM, OCKIZIbKM Y CBOIN OCHOBI Ma€ €AMHY BNay Hapoay AK LinicCHOro noni-
TMYHOTO opraHiamy. TakMM Miaxia WiIKOM YyrUCYETbCA B MapaMeTpu YHiTap-
HOT GOpMM AepPKaBHOIO YCTPOID, MPOTE MOXKE BUKANKATY AEAKi TPYAHOLL 3
PO3YMIHHAM CyBEPEHITETY Ta MOro Axkepena 3a ymos deaepaliii.

HaTomicTb Teopis NoAiNbHOCTI AepKaBHOIo CcyBepeHiTeTy nepenbayae,
wo deaepallii MaloTb KibKa BUAIB CyBEpPEHITETY: 3ara/ibHOHaL,iOHaAbH WA
CyBepeHiTeT (MpuTamaHHMI deaepallii) Ta cyBepeHiTeTn cyb’ekTiB deae-
pauii. Ynepwe Takuin niaxig 6yno onucaHo y «PenepanicTi», B OKpemMmx
CTaTTAX AKOro OOrPYHTOBAHO BaXK/MBICTb NepeAaHHA YacTUHU CyBEpeHiTe-
Ty aMepuKaHCbKMX WTaTiB deaepalii. MpoTte e y XIX—XX cToniTrax ame-
PUKAHCBKI (SK i HiIMeLbKi) aBTopW 3anepedyBann iCHyBaHHA CyBepeHiTeTy
cyb’ekTiB denepadlji Ta 06CcTOOBANM iAEH0 HANEKHOCTI CyBEepPeHITeTy B CO-
I03HIN AeprKaBi AnLe camit Ui gepasi”.

Cy4acHi X iTaniicbKi BYEHI, HaNpPWKNaA, CTBEPAKYHOTb NMPO HAABHICTb
HaBiTb «AEMOKPATMYHOrO CyBEPEHITEeTY perioHasbHOI CRiNbHOTU», AKa
ob’efiHaHa CNiNbHOK TepPUTOPIED, ICTOPIED, KyNbTYPHUMM 0COBAMBOCTS-
MM, Y AEAKUX BUMALKAX — TaKOXK €THIYHMMMK abo MOBHWMMM O3HAKaMM,
o AatoTb NiacTtaBu Ans ii camoiaeHTMdiKauji Sk okpemoi cninbHoTU. Us
CNiNbHOTA AK YaCTMHA HaLOHaNbHOIO eNeKkTopaTy bepe y4acTb y AeMOoKpa-
TUYHOMY KUTTI AEepKaByW Ha 3arabHOHALiOHaIbHOMY PiBHi, ane BogHOYAC

LLlanosan B. M. ®eHoMmeH KOHCTUTYLiliHOrO npaBa: MoHorpadis. K.: IHcTUTYT 3akoHoAaBcTBa BepxoBHoi
Pagu Ykpainu, 2017. C. 118.
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€ perioHaNbHOI CMIZIbHOTOK FPOMaAAH, AKi FONOCYHOTb 33 perioHanbHe
NpeACTaBHULTBO M BU3HAYaOTb PerioHaibHy NoAiTUKY .

LlikaBo, Wo iaei Npo NoAinbHICTb CyBepeHiTeTy cBOro 4yacy 6yno 3a-
CTOCOBAHO MiA Yac yxBaneHHs [leknapaulii Npo AeprKaBHUIA CyBepeHiTeT
Kpumy 1991 poky™, AKTa NporonolweHHs HesanexHocTi Pecnybnikvu Kpyum
1992 poky, aki ckacyBana BepxosHa Paga YkpaiHm 1994 poKy AK Taki, Wo
cynepeunnm KoHcTuTyLii YKpaiHu 11 3akoHam YkpaiHm' ™, a TaKoX CcKacoBa-
HoT BepxoBHO Pagoto Ykpainn ™" KonctuTyuii Pecnybnikm Kpum™™™". Odi-
LiiHa AOKTPMHA, o chopmyBaB KoHCTUTYLiMHMIA Cya YKpaiHK, Takry iaeto
CNpaBea/IMBO 3aMepeyye.

OpHak 3a ymoB deaepalii, a He yHITapHOI AepaBW, BUOAETLCA, LIO
€4MHOr0 BMPILLEHHA Ljiei AOKTPUHANAbHOI Npobemn HEMAE, OCKi/IbKM BOHA
be3nocepeaHbo NoB’A3aHa 3i cnocobom bopmyBaHHA Tiei um iHWOI dene-
paTMBHOI AeprKaBu. Y Teopii KOHCTUTYLIMHOrO Npasa BMOKPEMIOKOThL /1Ba
roJIOBHi cnocobu popmyBaHHA deaepalin, 3 AKMX BUNANBAIOTb BiANOBIAHI
iXHi BUAN: acoyiamusHa  ducouyiamusHa gpedepayii.

5.3.3.3. Buam pegepauin Ta cnocobu iXHbOro YyTBOPEHHA

AcoyiamusHorto € bepepalina, Aka chopmyBanacs WAAXoM 06’eaHAHHSA
PO3Pi3HEHWNX TEPUTOPIN, AePrKAaBHMX YTBOPEHb UM AepKaB B EAMHY deae-
paTuBHY AepKasy. Hanpuknag, Cnonydeni LTaTn AMepuKn yTBOPUAMCA B
pe3ynbTaTi 06’eAHaHHA CyBEPEeHHMX WTaTiB, AKi nepefany YacTMHY CBOro
CYBEpeHiTeTy Ha piBeHb dpeaepallii. AcouiaTuBHMM cnocobom byna yTeope-
Ha ®enepatnsBHa Pecnybnika HimeuyumHa; LLBeluapis nporwna wWisx Big,
KoHdeaepaUlii o deaepaTnBHOT GOPMMU AEPHKABHOTO YCTPOO, WO TaKOXK
€ npuKnagom acouiauii (o6’eaHanHA). Micna posnagy ABCTPO-YropcbKoi
imnepii cim i iICTOPUYHMX PerioHiB, a TaKOX [ABa HOBOCTBOPEHWMX TEPUTO-
pianbHUX yTBOpPEHHs, ob’eaHann y denepanbHy aepasy — ABCTPINCbKY

Thomas Benedikter. The World’s Modern Autonomy Systems. Concepts and Experiences of Regional
Territorial Autonomy. Bozen/Bolzano, 2009. P. 26.

[eknapauis npo gepskasHuii cysepeHiteT Kpumy, 04.09.1991 (ckacosaHo BPY). URL: http://zakon2.-rada.
gov.ua/krym/show/rb001d002-91 (gata 3sepHeHHs: 24.04.2021).

MoctaHoBa BepxoBHoi Pagm Ykpainu Big 17.11.1994 Ne 250/94-BP «Mpo BUKOHaHHA MocTaHoBM Bep-
X0BHOI Pagy YKpaiHu “INpo nonitTmko-npaBoBy cuTyauito B ABTOHOMHI Pecny6aiui Kpum”». URL: http://
zakon2.rada.gov.ua/rada/show/250/94-%D0%B2%D1%80 (aaTa 3BepHeHHs: 24.04.2021).

3aKoH YKpainu Big 17.03.1995 Ne 92/95-BP «[po ckacyBaHHA KOHCTUTYLi | A€AKMX 3aKOHIB ABTOHOMHOI
Pecny6niku Kpum». URL: http://zakon0.rada.gov.ua/rada/show/92/95-%D0%B2%D1%80 (LaTa 3BepHeHHS:
24.04.2021).

KoHctuTyuin Pecny6aikm Kpum Big 06.05.1992 (ckacosaHo BPY). URL: http://zakon0.rada.-gov.ua/krym/
show/rb076a002-92 (paTta 38epHeHHs: 24.04.2021).
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Pecnybniky. KaHaga 1 ABcTpania ak denepauji yTBOPUANCA B pPe3y/bTaTi
06’eAHaHHA KOMLWHIX KOMOHIN.

Mpn dopmyBaHHI acouiaTMBHMX deaepalliin NnepeBarkHO NMPOCTEKYEMO
aNropuTM nepefaHHA YaCTUHW CyBEPEHITETY KOULLHIX HE3anexXHWX aep-
*KaB HOBOCTBOPEHIM, 06’eAHAHIN, | AK HACNIAOK — NepeaaHHa HUMK YacTu-
HW KOMMeTeHLji Ha 3arasbHOHALLIOHANbHMIA piBEHb — PiBeHb deaepaliii.
Tomy Teopia NOAINbHOCTI AEPKABHOrO CyBEPEHITETY 3a TaKMX 0HCTaBMWH
M€ He TaKMM aNoriYHNM BUMNAA, AK Y pa3i iCHYBAaHHA yHITapHOI AeprKaBU.

JucouiamusHotro € denepalia, yTBOPEHa B pe3y/bTaTi NepeTBOPEeHHs
YHiTapHoOT AepxKaBu. EAMHUM NPUKNAA0M AMcouiaTuBHOT deaepallii cTana
Benbria, ne npotarom 25-T1 pokis BindyBaBCcA Nepexia, 3 yHiTapHOI cnoyvat-
Ky [0 perioHanicTMyHoi, a 3rogom — Ao deaepatMeHoi opmum AeprKaBHO-
ro yCTPOt0. Y TaKOMy pasi EANHNI CyBEPEeHITeT YHITapHOI AepKaBu HaBPAL,
4y Po3NOAINUAM MiX cyb’ekTammn dpeaepalii, a 06’eKTOM po3noainy crana
KoMMeTeHUia y cdepax 3aKoHOAaBYOl Ta BUKOHABYOI Blaan.

HuHi sk peaepauis benbris oxonitoe Tpu chinbHoTM (PramaHacsbKy, PpaH-
Ly3bKy 1 HimeLibKoMOBHY), Tpu perioHn (Pramanacbkunin, BannoHcbkui i bproc-
CebCbKMIM) Ta YOTUPK MOBHI perioHm (fon1aHACEKOMOBHMI, DpaHLLy3bKOMOB-
HWI, 4BOMOBHWMIA perioH cTtonunui Bproccento M HimeubKkomoBHNIA)' .

Toaj sk cnocib GopmyBaHHA deaepaliin BiNbLIOCTI cydacHUX aep:Kas
€ O[HAKOBWM, Cnocobu po3noginy KomneTeHuii mix deaepalieto Ta ii
cyb’eKTamMm pi3HATLCA.

3anexHo Bif, 3aCTOCOBYBAHOro cnocoby po3noainy komneteHuji, deae-
paLii noainATb Ha cumempuyHi (Konn BCi cyb’ekTn deaepallii MatoTb o-
HaKOBWM 0BCAT KOMMNETEHLLT Ta MOXKMBOCTI y4acTi y BUPIiLLEeHHI NuTaHb de-
[epanbHOro 3HAYEHHS) Ta acuMempuyHi (KOAW Li napameTpu pisHATbLCA).
MpuKknagamm cumeTpuiHmx deaepauin € CLLUA, ®PH, AscTpisa. Mpuknagom
acumempuyHoi € Pocilicbka Peaepauia, 40 CKAaay AKOi BXOAATb Pi3Hi BUAN
cyb’ekTiB deaepallii 3 pisHUM CTaTycoM i 06CArom KomneTeHLjl.

Oeski denepauji € HaniscumempuYHUMU, OCKiNbKM nepenbadatoTb OA-
HaKoBMIM obcar KomneTeHLji cyb’ekTiB deaepadii, NpoTe Pi3Hi MOKAMBOCTI
IXHbOT y4acTi B yxBafeHHi pilleHb Ha piBHi deaepadii. Tak, LLBeiuapia € uinkom
CMMETPUYHOIO LLLOAO PO3MOAINY KOMNETEHLi MiX KaHTOHaMW, NpoTe LWiCTb
NiBKAHTOHIB MatoTb MO OAHOMY MPEACTaBHUKY B Pasi KaHTOHIB (BepxHii na-
nati napnameHTy), ToAi sk 20 NOBHMX KAHTOHIB MatoTb MO ABa NPeACTaBHUKM

The Belgian Constitution as updated following the constitutional revision of 24 October 2017. URL:
https://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/GrondwetUK.pdf (Last accessed:
20.04.2021).
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B LbOMY OpraHi. Cxoxa cuTyalis € 1y HimeuyunHi Ta ABCTpIi, Ae 3emAi MatoTb
OZHaKOBY KOMMETEHLLt0, NpoTe pi3He NpeACTaBHMLTBO Yy BEPXHIX NanaTtax
3aKOHOABYMX OPraHiB.

5.3.4. ABTOHOMiIA

5.3.4.1. NMpupoaa aBTOHOMIi Ta ii CyTHICTb

I3 BUHWMKHEHHSM Cy4aCHOT KOHCTUTYLIMHOI AieprKaBK, 3aCHOBAHOI Ha igesax
NpiopuUTETY NIOANHK 1 NOBarK A0 JHOACHKOI MiIHOCTI, BEPXOBEHCTBA MpaBa
Ta AeMOKpaTii, oHo4YacHO 3'aBnaacs notpeba rapaHTyBaHHsA NpPaB MEHLWH,
nepeaycim eTHIYHWX rpyn, BIAMIHHUX BiA, TUTY/IbHOI Halii. BapTo 3ayBaXkntm,
L0 BiNbLLICTb KOHCTUTYLLIMHUX AePrKaB, Wo GopMyBanmnca B EBPOIi BNPOa0OBK
XIX cTonitrs, By HaLUjoOHaNbHUMK AepKaBaMm, B OCHOBI AIKMX Oyna iaea Haujo-
Ha/IbHOTO CyBEPEHITETY, L0 3a3BMYal MPAMO Bi0OPAKEHO B IXHIX KOHCTUTYLLiSX.
Be3yMoBHO, OCHOBHMM cnocobom 3abe3neyeHHs Npas HallioHaIbHMX MEHLMH
Ha 30eperkeHHs BNacHOI HaLiOHabHO-KY/IbTYPHOT iA€HTUYHOCTI CTan0 opuany-
He 3aKpinaeHHs BiANOBIAHNX rapaHTii AK y HaLiOHaIbHOMY 3aKOHOAABCTBI, TaK
i B MiXKHapOAHO-NPaBOBKMX akTax. BogHo4ac y HM3L AepaB eTHIYHI CRiIbHOTH,
O KOMMAKTHO MPOMBaN Ha BiAMNOBIAHIM TEPUTOPIi, NepeBaXKHO — iXHil
ICTOPUYHIM BATbKIBLLMHI, — BMMara/iv TaKOX NeBHOI NOITMYHOI CAMOCTIMHOCTI.

TepumopianbHa a8MOHOMIA cTana cnocobom pPo3s’A3aHHA Liel npo-
bnemum abo XK, UWOHaMMeHLle, BiATepMiHyBaHHA i 3arocTpeHHs. Hanpu-
Knad, KOHONIKT Mix LLBeuieto Ta PiHAsHAiEO Yepes TepuTopii AnaHACbKUX
OCTPOBIB, WO TpuBaB ynpoaosx 1917—1921 pp., yaanoca po3s’s3atu
nvwe Paai Nlirm Hauin, Ha niactasi pe3ontouii Akoi AnaHACbKi OCTpoOBM 3a-
awmnnca B cknaai CiHnaHAj Ta OTPUMaanM cTaTyCc aBTOHOMII.

HW3Ka cy4acHWX AeprKaB BUKOPUCTOBYHOTb aBTOHOMIO AK IHCTUTYT Tepu-
TopianbHOI opraHisauji nybaiuHoi Bnaau. NpoTte TepuTopiasibHa aBTOHOMIS
€ He EANHUM BMAOM aBTOHOMIN.

Y  KOHCTUTyUiMHOMY npaBi TepMiH aB8MOHOMIA 3aCTOCOBYIOTb VY
Ki/IbKOX 3HaYeHHAX:

1) 4n8 NO3HAYEHHA CTaHy He3aNeXKHOCTI Bif, Korocb/4orock (Hanpuknaz,
ABTOHOMHICTb OPraHiB MiCLLEBOrO CaMOBPALYBAHHA, WO He 03HAYAE IXHbOI
LiIKOBUTOI He3aNeXHOCTI Big AeprKaBu, NpoTe nepeabayae csoboay camo-
CTiIMHO BMpilWYyBaTM NEBHI MUTAHHA B MEXKax 3aKOHY);

2) AnA No3HaYeHHs KOMMAEKCY rapaHTill Ta 3aX0AiB, CMPAMOBAHMUX Ha
36eperkeHHA HaYioHanb6HOoIi ideHMuU4YHOCMI, LLLO OXOMJ/IIOE MOXANBOCTI 36e-
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piraTv Ti pucn, aki igeHTUdiKyoCcb 0coby AK YneHa NeBHOT eTHIYHOI crifbHO-
T (TaKe 3HAYEeHHA NpMTaMaHHe, 30KpeMa, YKPaiHCbKOMY 3aKOHOAABCTBY);

3) AnA NO3HaAYeHHs CTaTycy NeBHOI TePUTOPIaNbHOI OAMHULI, AKa Mae
LWNPLLNIM 0BCAT CAaMOCTIMHOCTI, AKLLO NOPIBHATM 3 iHLLMMW TEPUTOPIANbHN-
MW OAMHULAMM LEePXKaBM PEFiOHANbHOIO PiBHA; Y LbOMY pasi MA4eTbCca Npo
mepumopiasnsHy A8MOHOMIHO.

OTKe, TepuTOpiaNbHy aBTOHOMIO, LLIO MA€E «MNPMB’'A3KY» 10 NEBHOI Ya-
CTUHW TepuTOPIi AepKaBK Ta Nepeabavae icCHyBaHHA OKPEMOT aBTOHOMHOI
TEPUTOpPIaNbHOI OAMHUL, HE CAig NAYTaTK i3 HAUIOHAAbHO-KY/1bMYPHOO
0BMOHOMIEHD, LLI0 MAE EKCTePUTOPiaNbHNIA 3MICT. Hanpuknaa, 3akoHoaaB-
CTBO YKpaiHM rapaHTye BCiM HaLiOHa/IbHUM MeHLIMHAM NpaBa Ha KOPUCTY-
BaHHA 1 HaBYaHHA PiJHO MOBOO, BUBYEHHSA PiAHOI MOBM B AepPKaBHUX
HaBYabHMX 3aKnaax abo Yepes HallioHabHI KyAbTypPHI TOBapMCTBa, PO3-
BMTOK HaliOHaNbHWX Ky/NbTYPHUX TPAAMLIM, BUKOPUCTAaHHA HaliOHaNbHOI
CUMBONIKM, BiA3HAYEHHA HaLLIOHA/IbHUX CBAT, CNOBIAYBaHHA CBOEI penirii,
3a/10BONIeHHA NoTpeb y NiTepaTtypi, MMCTeLTBI, 3acobax macoBoi iHdopma-
LLiT, CTBOPEHHA HaLLiOHANbHMX KYAbTYPHMUX | HaBYabHWX 3aKNaiB, WO CTa-
HOBWTb 3MICT HaLLIOHa/IbHO-KY/IbTYPHOI aBTOHOMIT .

5.3.4.2. TepuTopiasnbHa aBTOHOMIA

TepumopianbHa a8MOHOMIA — Le TepUTopiaibHa OANHULA AEPXKaBM,
O BONOAIE 3HAYHMM 0BCATOM CaMOCTIMHOCTI, NOPIBHAHO 3 iHWWMKU Te-
pUTOPiabHUMKN OAMHULAMMK, GYHKLIOHYE BiANOBIAHO A0 3ara/ibHOHALLO-
Ha/IbHOrO 3aKOHOAABCTBA B MeXKaxX KOMMETEeHLLl, BU3HAa4YEeHOi TaKMM 3aKOo-
HO/.aBCTBOM Ta/4M 3araibHOHALLIOHa/IbHOK KOHCTUTYLLIE.

TeputopianbHy aBTOHOMItO Bneplle Hyno 3anpoBaaKeHo 1921 poky vy
®iHNaHA[T, Konn AnaHACbKMA OCTPIB OTPUMaB 0CODAMBUIA aBTOHOMHWIA CTa-
Tyc. MeToto 3anpoBaAKeHHs TepUTopianbHOT aBTOHOMIT Oy/10 3anobiraHHs
BHYTPILIHbOAEPHKABHMX KOHMAIKTIB, LLLO OYN10 HEMUHYYE Yepes Wopas binbLui
NparHeHHA MeHLWWNH (eTHIYHMX rpyn) 6paT y4acTb B yXBaeHHI pilleHb. Tepu-
TOpiaNbHy aBTOHOMIO PO3MsAaM AK Gopmy TpaHchOPMAaLLi TaKMX NOTEHLi-
HWUX KOHOAIKTIB B IHCTUTYLiMHI dopMK po3noainy Bnaam i sianosiaHi dopmu
TepUTOPIaNbHOrO CaMOBPALYBaHHA.

Posrnasatodm icTOpito BUHMKHEHHA Cy4aCHUX TepuUTOopiasibHUX aBTOHO-
Mi, BUOKPEMOIOTb YOTUPU NepesyMOBM IXHbOTO GOpPMYBaHHS.

Mpo HawioHanbHI MeHLWWHK B YKpaiHi: 3akoH YKpaiHu Big 25 yepsHsa 1992 pokry Ne 2494-XI1. URL: https://
zakon.rada.gov.ua/laws/show/2494-12 (nata 3BepHeHHs: 24.04.2021).
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Mo-neplie, KOAK Cama AeprKaBa 3a3Hasa 3aranbHoi TpaHcdhopmallii, aK
Le Biabynoca B IcnaHii nicna 3asepuweHHa pexxmumy OpaHko 1975 poky, vy
Monposi 1 YkpaiHi nicna po3snaay PagaHcbkoro Coto3y 1991 poky, B ITanii
Ta MopTyranii, KoM ANMKTATOPCHKI 1 aBTOKPATUYHI pexxknmn B8 1948 Ta 1974
POKax ByN0 3aMiHEHO AEMOKPATUHHUMM.

Mo-apyre, HaZaHHA aBTOHOMIT B NPOLLEC A4EKONOHI3aLT, KOAK 3 TUX YK
IHLWWX NPUYMH KONULLIHI KONOHIT He dopMyBanu cyBepeHHoi aepKasu (Mpe-
HNaHAia, Higepnanacbki AHTUABCLKI ocTposm Ao 2010 p., HoBa KanezoHia
i ®paHLy3bKa MoniHesin).

Mo-TpeTe, aBTOHOMIO Oy/10 HaZ@aHO B pe3y/bTaTi MOPO3YMIHHA MiXK Aep-
*KaBO 1 BiZNOBIAHUM PErioHOM y NOEAHAHHI 3 TUCKOM 3 BOKY iHLWOT Aep-
»asu (MNisaeHHnI Tiponb, AnaHACkKi 0cTPoBK, Kpnm).

Mo-yeTBEPTE, YHACNIAOK OPCTKMX CynepedoK i KOHGIKTIB, Lo iHoA)
nepepocTanm B HaCUAbHULbKI: KpaiHa backis (900 skepTs npoTtsirom 1969 —
2003 pp.), NiBHiuHa lpnaHais (64M3bKo 3 TUC. *KepTB 3 1972 no 2005 pp.),
KopcuKa, ae 3 1970-x poKiB TPMBAE HACUILCTBO .

AKWO NpeACTaBHUKM NEBHOI €THIYHOT CRiIbHOTM (HaLioHaIbHOT MEHLLIN-
HM) KOMMAKTHO NMPOXKMBAIOTb Y TEPUTOPIabHIM aBTOHOMII, Taka aBTOHOMIS
HabyBa€e puC HAuioHaaAbHO-MepumopiaabHoi. Y TakoMy pasi HalioHaNb-
HO-Ky/IbTypHa aBTOHOMIA HaKNAZa€eTbCA Ha TepuTopiasbHy, GOpMyHOUM
TaKMM CNocobom HOBY peanbHiCTb, WO BigobpaXKaeTbca y BiANOBIAHOMY
CTaTyci aBTOHOMIi. 3a3BMYalt HaLiOHaNbHO-TEPUTOPiaIbHi aBTOHOMIT MatoTb
WMPLWN 0bcAr NOBHOBaXKEHb | Dinblie CamoCTIMHOCTI Bia LEHTPaNbHOI
BAaAM MNOPIBHAHO 3 iIHWWMM TEPUTOPIaNbHMMM aBTOHOMISMI (HanpuKnaa,
Kopcuka y @panuji, MisHiuHa lpnaHais, Yenbc i LoThaHais 8 06’eaHaHOMy
KoponiscTsi BennkobpuTaHii Ta lpnaHaii).

3aneHo Bia, CTyneHsa CamocTiMHOCTI Bi, LleHTpabHOI BAaau 1 obcary no-
BHOBAKEHb, LLIO HaNEXaTb TEPUTOPIabHIA aBTOHOMIT, BOHa MOe HabyBaTu
3MiCTY NOMITUYHOI UM aaMiHICTPaTUBHOI. [TonimuyHa aemoHoMmis nependbadae
WMpLWnii obcAar 3ajiMcHIOBaHOT BRaau, i 30BHILLHIMK aTpMbyTamm 3a3BMYai €
HaABHICTb B/1ACHOT KOHCTUTYLLT, 3aKOHOZaBYOrO OpraHy, a TAKOX MEXaHi3Mis
YNAMBY Ha 3ara/ibHOHALLOHaNbHY NOMITURY. AOMIHICMpPpamueHa a8moHoMiIs
3a 06CcAromM NOBHOBaXKEHb BAMMKYA [0 MICLEBOrO CaMOBPAAYBaAHHA, Xo4a i
Ma€ Binblly CaMOCTIMHICTb, AKLLO NOPIBHATA 3 iHWMMM TEPUTOPIANbHUMM
OZAMHULAMM TOTO X PiBHA.

Thomas Benedikter. The World’s Modern Autonomy Systems. Concepts and Experiences of Regional
Territorial Autonomy. Bozen/Bolzano, 2009. P. 31.
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ABTOHOMHa Pecnybnika Kpum y cknagi YKpaiHM € npuKkiazom aamiHi-
CTPaTUBHOI TepuTOpianbHOI aBTOHOMIT. Y KoHcTUTyLiT YkpaiHn nepenbade-
HO, Wo APK € HeBiaAaiNbHO YaCTUHO YKPaAiHUM, AKa BUPILWYE NUTAHHA, WO
HasexaTb [0 il BiJaHHA B MeXKax MOBHOBAXeHb, BU3Ha4YeHUX KOHCTUTYLLIED
YKpaiHu. BapTo 3ayBa*KMTK, WO NpoLec CTaHOBAEHHA KPMMCbKOI aBTOHO-
Mii B cKnagi YKpaiHu 6yB AOCUTL CKAAAHUM i cynepednnsmm. Ta BepxosHa
Pana YkpaiHu, KoHcTuTyLiMHMin Cya YKpaiHK, iHWI UeHTpanbHi opraHun aep-
*KaBHOI BNaAM 3aMHANM YiTKY NMO3MLIIO LWOAO AMLIEe aAMIHICTPaTUBHOI (He
NoONITUYHOI) TepuTopiaNbHOI (He HalioHa/NbHO-TEPUTOPIaNbHOI) aBTOHO-
Mii Kprmy. HUHI y npaBWAbHOCTI TaKOro Migxo4y CYyMHIBatoTbCA, 30Kpema
MAeTbCA NPO CTBOPEHHA B KpMMy HaLiOHaNbHOI aBTOHOMIT KPUMCbKMX Ta-
Tap. Hapasi Teputopia APK mae cTtatyc okynoBaHoi TepuTopii.

Bif TepuTOpiaNibHOI aBTOHOMIT CAif, BIAPIZHATUM MOAENb MICUEB0I A8MOHOMIT,
o nepeadayae WNPOKUIA CTYNiHb CAMOCTIMHOCTI TEPUTOPIaIbHUX OAMHMULb
Pi3HOro PiBHA 1 NOAIN 3aKOHOAABYOI KOMMNETEHL,i B AeP*KaBi MiXK 3aranb-
HOHALOHa/IbHMM Map1aMeHTOM Ta 3aKOHOAABYMMM OPraHaMmM aBTOHOMIN.
[ep»KaBn i3 TaKOO MOAEN/II0 aBTOHOMIT 3a cnocobom opraHisauji AepKaBHOI
BAaaM HaraaytoTb deaepallii, npoTe MatoTb 0cobamBy Gopmy AeprKaBHO-Te-
PUTOPIaNIbHOMO YCTPOIO Ta € 3@ 3MICTOM PETiOHaNICTUYHMMWN AepKaBaMM.

5.3.5. PerioHanictTuuHa gep:kaBa

5.3.5.1. Mpupoga perioHanicTUYHOI AepKasu

OKpiM TpaamUinHux GOpM AepKaBHO-TEPUTOPIaNbHOTO YCTPOID, AKMMM
€ YHiTapHa AeprkaBa Ta dpeaepallis, € We perioHanictuuHi gepasu (lcna-
His, ITanis). [leski BueHi BBaXKatoTb L0 GOpPMY NEPEXiAHO MiXK YHITapHOK
[epaBoto i peaepadieto abo ceoepigHoto bopmoto deaepallii (Tak 3BaHOI
«KoonepaTusHoi dedepalii»)’. MpoTe HaBpPAL, UM AepPrKaBHO-TEPUTOPIab-
HWI YCTPIN, AKMIA OYHKLLIIOE MPOTATOM COPOKa PokKiB (B IcnaHii oro 6yno
3anpoBaaxeHo KoHcTuTylieto 1978 poKy), MOXKHa BBaKaTK nepexigaHum.
ba 6inblue, nonoxeHHs KoHcTuTyLil KoponiscTea IcnaHii KateropuyHo 3a-
H6OpOoHAIOTL YTBOPEHHs deaepalii (ctatta 145)™.

B ocHoBi TepuTopianbHOi opraHisauyii nybniyHoi Bnaau perioHanic-
TUYHUX OEPXKaB NeXUTb MOAESb MiCUesoi aemoHOMIi, 3a AKOIO TepUTO-

Borzel Tanja A. From Competitive Regionalism to Cooperative Federalism: The Europeanization of the
Spanish State of the Autonomies. The Journal of Federalism. Vol. 30. Issue 2, 1 January 2000. P. 17—42.
Constitution of Spain, 1978. URL: http://www.congreso.es/portal/page/portal/Congreso/Congreso/
Hist_Normas/-Norm/const_espa_texto_ingles_0.pdf (Last accessed: 20.04.2021).
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pianbHi OAMHULI Aep’KaBW MatoTb 3HAYHMI CTyMiHb CAaMOCTIMHOCTI, 30-
Kpema NoAiTUYHOI.

PezioHanicmuyHa Oepx#asa 3aCHOBaHa Ha MoAeNi MiCLEeBOi aBTOHOMI|
[epaBu, y AKIN 3aKOHOLaBYa KOMMETEHLLA 11 MOBHOBAXXeEHHs Yy chepi BU-
KOHaBYOi BNaayM Po3aifeHi MixK 3araibHOHaUioHaAbHUM piBHEM Ny6AIYHOT
BNaaM Ta HaNBINbLUMMUK TEPUTOPIaNbHUMM OAMHULAMMK (pez2ioHamu).

Bin, yHimapHoi depxcasu perioHanicTMyHa BiApPI3HAETbCA TUM, LIO B
OCTaHHIl pPerioHn He NPOCTO MalTb CAaMOCTIMHICTb Y cdepi ynpaBaiHCbKOI
LifANbHOCTI (BMKOHABYO! Bagn), ane 1 6epyTb y4acTb Y 34iMCHEHH] 3aKo-
HOAaBYOI BNaamn. [10 TOro X Taka y4acTb MOMATAE He /INLLIE B IXHbOMY Mpea-
CTaBHWLTBI Y BEPXHIii NanaTi 3ara/ibHOHALiOHa/IbHOTO Nap/laMeHTy, ane ny
CaMOCTIMHOMY 3aKOHOTBOPEHHI B MEXKax CBOET TepUTOPIl.

Ha BiamiHy Big, ¢hedepauii, perioHanicTMyHa aepxaBa He Mae OKpemMoi
iAEHTUYHOCTI i, AK HACNIAOK, — KOHCTUTYLiM Ta rPOMaZAaHCTBA PErioHis,
BAACHUX CYA0BUX OPraHiB (K Lie BNacTUBO Aeskum dpeaepaliam). AK i yHi-
TapHi AeprKaBW, PerioHaNiCTUYHI 3aCHOBaAHI Ha NPUHUMNI HENOAINbHOCTI
OEepPXKaBHOro CyBEpPEHITETY.

LlikaBMM NprKNaA0M PO3B’A3aHHA MUTAHHA NPO iAEHTUYHICTb aBTOHOMHOTO
YTBOPEHHS € pillieHHA KoHCTUTYLiMHOro cyay lcnaHii. 2006 poKy 3aKoHOAaBYMIA
opraH KaTanoHii (perioH Icnanii) npuiiHas CTaTyT aBTOHOMIT, AKUIA CXBaNIEHWI
napnameHToMm Icnaii, a 3room 3aTBepAKEHNIA Ha pedepeH1yMi KaTaIOHCbKM-
Mu Brbopuammn. Maitxke Biapa3sy CTaTyT Oyn0 ockapKeHo A0 KOHCTUTYLiMHOro
Cyay, AKMI 3a pe3yNbTaToOM PO3IIALY CNPaBM BKa3as, LLO MNOK/AMKAHHA B Npe-
ambyni CtaTyTy Ha KaTanoHito «AK HaLito» M Ha «HaLiOHa/NbHY peasbHICTby»
KaTanoHii He MatoTb PUANYHOT cran’. 3 omiaay Ha ue, KOHCTUTYLIRHWIA cya,
BM3HAB HEKOHCTUTYLIMHUMM NONOXKEHHA 3aKOHY LLLOAO NPIOPUTETHOMO CTAHO-
BMLLLA KaTa/IOHCbKOI MOBM Ha/, iCMaHCbKOO, HaZl@aHHA MOBHOBAYKEHb KaTa/loH-
CbKOMY MapaameHTy y cdepi cyaoBoi BNaAM 1 npaBocyaas TOLO.

BapTo 3ayBaxkuTu, WO NpUTamaHHa perioHanicTUUYHIn aepxasi popma
[epKaBHO-TEPUTOPIAZIbHOTO YCTPOK HE € MOWMPEHOID, 3@ B NepeniyeHunx
KpaiHax BOHa CK/Jasaca iCTOPUYHO Nifg, BNAMBOM HW3KM YMHHMKIB. BiaTak
eKCTPanoNALLIA i€l iael Ha YKPaiHCbKY AiMCHICTb BUAAETLCA HEAOPEYHOIO.
ba binblue, cnig HaronocMTK Ha Hebe3neyHOoCTi Takol idel, agske Ha eTani
CTAaHOBNEHHA HEe3a/IeXKHOI AepKaByW, a TAaKOX 30BHILHIX 3arpo3 TepuTo-
pianbHiN winicHocCTi YKpaiHu, npougec il perioHanisauii MoXxe CnpUYMHUTK
BTPaTy AeP*KAaBHOCTI 3ara/lom.

Statute of authonomy of Catalonia, 2006, Generalitat de Catalunya. URL: http://web.gencat.cat/en/-
generalitat/estatut/estatut2006/preambul/ (Last accessed: 20.04.2021).
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5.3.5.2. OpraHi3sauia agep*kaBHOi BAagmu B perioHanicTUYHMX AeprkaBax

OpraHizauia Aep*KaBHOI BNaAM B PerioOHaNiCTUYHMX AeprKaBaxX Haragdye
nobynosy Bnaau y denepauiax. PerioHu, Wo matoTb CTaTyC MiCLEBMX aB-
TOHOMIW, AiNATL i3 3arabHOHALIOHAaAbHMM PIBHEM BAAAM 3aKOHOAABYY I
YNPaBAIHCbKY KOMMNETEHLLLO.

Tak, BianoBiaHO A0 KoHCTUTYLIi [cnaHii, yci TepuTopianbHi oanHUL (My-
HiLMNaNITeETW, MPOBIHLT Ta aBTOHOMHI CMiILHOTM) MaloTb aBTOHOMIO .
OKpiM UbOro, HambinblMM TepUTOpianbHUM OAMHULAM — aBTOHOMHMWM
CMiIbHOTaM — MepeatoTb TaKOXK OKPEeMI 3aKOHO4ABYi MOBHOBAXKEHHS.

KOHCTUTYLA MICTUTb YiTKMIA PO3MOAIA KOMMETEHLT MK OeprKaBoto
M aBTOHOMHMMM CMiNILHOTAaMM, Y Hill BU3HAYEHO NUTaHHA: 1) WOoA0 SKMX
TINbKM JepKaBa MOXKe yXBantoBaTWM 3aKOHOZABYI M yNpaBAiHCbKI pilleH-
HA; 2) WOAO SIKMX aBTOHOMHI TEPUTOPIT MOXKYTb YXBatOBaTU AK PilLEeHHS
NIOKA/IbHOTO PiBHA, TaK | 3aKOHOAABYi HOPMU 33 YMOB AOTPMMAHHA NPUH-
UMMiB, OCHOB i AMPEKTUB, BM3HAYEHUX KOHCTUTYLIMHUM 3aKOHOM. Kpim
Toro, nepeabavyeHo TaKOXK MepedaHHA W AeneryBaHHA MOBHOBAXKEHb
AEep*KaBM aBTOHOMHMM CMiIbHOTaM Yepes yxBaJIeHHA BiANOBIAHOMO opra-
HiYHOro 3aKoHy™".

B ITaniiicbkint Pecnybnili KomyHW (rpomaam), nNpoBiHLT, CTOANYHI Mi-
CTa 1 obnacTi, AKi € TepuTOpiaNbHMMM OAMHULAMM, WO YTBOPHOOTL Aep-
YKaBHO-TEPUTOPIaNbHUIA yCTPIN ITanii, € «aBTOHOMHUMW YTBOPEHHAMMW 3
BJACHMM CTaTyCOM, MOBHOBAMXKEHHAMM 1 dyHKUiasMKUY. Y KoHcTuTyLii ITa-
Nii BU3HAYEHO, WO 3aKOHOAABYA BMaZa HaNeXUTb Aep:Kasi M obnacTtam,
03HayytouM oaHOYacHO chepm iXHbOI BMHATKOBOI, @ TAKOM KOHKypyto-
4oT KomneTeHuii™.

OCKiNbKM B perioHanicTMYHMX AeprkaBax, NofibHo Ao deaepadin, Biaby-
BAETbCA PO3MOAI/ KOMMETEHLLT, 30KpeMa 3aKOHOAABYOI, BUHNKAE NUTAHHA
Npo iX cMMeTpUYHIcTb. LLlonpasaa, TyT BOHO NepeBaXKHO CTOCYETLCA PO3Mo-
AOiNy NOBHOBAXEHb, aXKe Y4aCTb PEriOHIB B YXBaNEHHI PilleHb LLeHTPaNbHO0
BN1aA00 AOCUTb 0bMexeHa. MpeacTaBHULTBO PerioHiB y BEPXHiX nanaTax
3ara/ibHOHaLLIOHANbHMX 3aKOHOZABYMX OPraHiB € aCUMETPUYHUM, OCKISIbKK
KiNIbKICTb CEHATOPIB Bif, PEriOHIB PI3HUTLCA 1 3aN1E€KNTb Bif, KINbKOCTI HACENEHHA.

3aranom B IcnaHii'e 17 aBTOHOMHWX TepuTopin (5 o6nacten Ta 12 perioHis), Lo oxonatooTb 50 NpoBiHLinu
i NOHaZ, BiCiM TMCAY MYHILMNANITETIB, @ TAKOXK ABa MicTa (Meninba CeyTa), Lo po3TaloBaHi B Adpuu,.

Constitution of Spain, 1978. URL: http://www.congreso.es/portal/page/portal/Congreso/Congreso/
Hist_Normas-/Norm/const_espa_texto_ingles_0.pdf (Last accessed: 20.04.2021).

Constitution of the Italian Republic, 1947. URL: https://www.senato.it/documenti/repository/istituzione/
costituzione_-inglese.pdf (Last accessed: 20.04.2021).
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5.4. MyHinunaabHa BAaga
(MicueBe caMmoOBpAAyBaHHA)

5.4.1. CyTHicTb MicLEeBOro camoBpALYBaHHA

5.4.1.1. KoHuenuii micLueBoro camospagyBaHHaA

[na ynpaBniHHA B MexKax yCiei TepuTopii AepkaBm NoTpibHi BianosiaHi
opraHu nybniyHoi Braan. Y aepaBax KOHCTUTYLLIMHOT AemoKpaTii Ana Bu-
KOHaHHA LLIEI METN € MYHILMNANbHA BaZa, AKY CTAHOBAATL OpraHu micle-
BOro CaMOBpPAAYBaHHA, WO GOPMYE HAaCeNEHHA TePUTOPIaNbHUX OANHMLLb,
i AKI BiANOBIAANbHI 33 CBOIO AiANIbHICTb Nepen HUM i geprkaBoto. OpraHu
MiCLLeBOro CaMoBpAAYBaHHSA (OpraHu MyHiLMNanbHOT BNagm) 34iMCHIOTb
KOMMETEHL,t0 3 yMnpaB/iHHA CnpaBamu CBOEI TEPUTOPIasbHOI OAMHML,
PO3MOPALKATLCA OKPEMOIK BACHICTIO (MyHiUMNanbHOW) Ta diHaHco-
BMMW PeECypcamu, LLO aKyMy/nbOBaHi B MicLeBmMx bGtoaykeTax. Y NpoOLECi
TaKOI, YNPaBAiHCbKOI 33 3MICTOM, AiANbHOCTI MyHILMNAAbHI OpraHn BUKO-
HYIOTb HWM3KY OYHKLIM, 30Kpema: HOPMOTBOPYY, AKA BUABNAETHCA B YXBa-
NIeHi NPaBOBMX aKTIB /IOKANbHOTO 3HavyeHHA. [lpoTe 1i He chig nayTaTw i3
3aKOHOAABYOO DYHKLELD, WO NONATAE B yXBaEeHHI HOPMATMBHO-NPaBOBMX
aKTIB BMLWOI FOPUANYHOI CUAN, | AKY 34iACHIOE NapnameHT. OKpim 3raga-
HWX YNPaBAiHCbKOI Ta HOPMOTBOPYOI, MYHILMNAaIbHA BNa4a BUKOHYE TaKOX
diHaHcoBy GYHKLIO, 3MICTOM AKOI € po3nopAAKaHHSA MmicLueBUMM diHaH-
COBMMM pecypcamm.

Y cyYacHil HayLj KOHCTUTYLLIMHOrO Nnpasa CYTHICTb MiCLLEEBOTO CaMoBps-
[AyBaHHA PO3KPMUBAIOTb 3 MO3ULM KiNIbKOX KOHYenyil, siki No-pisHoOMY no-
ACHIOKOTb MPMPOAY MYHILMNAAbHOI BAaAW. KNto4oBa BiAMIHHICTb MiXK HUMM
NOMISAITAE B CTAB/IEHHI [0 3HAYEHHA rpomMaam (TepuTopiaibHOI CNiNLHOTH) B
cucTemi nybnivHoi Baaun. Tak, y AeaKkux Aepxasax came epomady BBaxa-
tOTb FO/I0BHWUM Cy6H’EKTOM MiCLLEBOTO CaMOBPAZYBaHHA, MEPBUHHUM HOCIEM
MYHilUMNanbHOi BNaau. BogHouac B iHLWMX TaKMM cyb'eKTOM € MyHiyunans-
Hi opeaHuU (opraHM MiCLLeBOro camoBpaZyBaHHA) abo K mMyHiyunanimem
AK €AQHICTL TepUTOPIl (TepUTOpiaNbHOI 0AMHML), TI CRiNbHOTK (HaceneHHs)
Ta MyHIUMMNANbHWUX OPraHis.

Cepen, ycCix HaaBHUX KOHUEMLi MiCLLEBOTO CaMoBpPAAYBaHHA HAMMOLWMK-
PeHIMK €: 2poMadiBCbKA, 0epHa8HUUbKA 1 KOMBIHOBAHA.

pomadiscbKa KOHLUEMLIA MiCLEBOro CamoBpPsAYyBaHHA MNEPBUHHUM
CyD’EKTOM i TONIOBHUM HOCIEM MYHILMNaNbHOI BAaAM BBAXKae TepuTopianb-
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HY CRiNbHOTY — rpomady. BianosigHoO, 3a Takoro nigxo4y myHiunnanbHy
BAaZly PO3MAAatoTb SK CaMocTiHy dopmy nybniyHoi Bnaau, BiaAMiHHY
Bi/J, AEPMKaBHOT .

BapTo HaronocuTy, Wo Te UM iHLe CTaBNEHHA A0 rPOMaj, Ta iXHbOro 3Ha-
YyeHHsA B cucTemi nybaivHoT Bnaam GdopmyBanocsa iCTOPUYHO Mia BNAMBOM
NaHUtora nNofir Ta HauioHanbHUX ocobamnBocTen. Tak, cnocib GopmyBaHHS
cuctemn nybniyHoi Bnaam B CLUA Big Yacy iXHbOro CTBOPEHHA NoONAras B
opraHisauji B1aZy cnovaTtky B rpomMaax, Aani B LWITaTax, a BXe NoTiM — Ha
benepanbHOMY piBHI. TOMy came rpomam CTaBaan NEPBUHHUMM Ocepes-
Kamu nyBniyHoi BRaamM, Nowmptotoym il Aani Ha piBeHb LITaTy. 3p03ymino,
L0 33 TaKMx 0O6CTaBMH came rpomajiBcbka Teopia nowmpeHa 8 CLUA.

Ha BiaMiHY Big, AMEPUKHM, Y KOHTUHEHTaNbHI €BPONI Cy4acHi KOHCTUTY-
LiMHI aepsKasu GOpMyBannCA He «3 Hys», a NepeBarkHO Yepes NnepeTso-
PEHHA LeHTpanizoBaHUxX Aep:kas (abCoMOTHMX MOHapXil, imnepilt). TobTo
iCTOPVYHO BCA BAaZa, 30Kpema MicleBa, Moxoauna 3 LEeHTPY, a MyHiuu-
nasbHa — CTasla pe3y/bTaToMm ii AeueHTpanizauii. [1po BiAMiHHe CTaBneH-
HA [0 3HAYEeHHA rpomaj, NMcaB CBOTo Yacy Anekcic ae TokBinb: «Y €sponi
YacoMm TPANAETLCA TaK, WO HaBIiTb Ti, XTO NepebyBatoTb NpW BAALI, Cymy-
tOTb 33 BiZACYTHICTIO FPOMaZiBCbKOTO PYXY, OCKi/IbKM BM3HAIOTb TON GaKT, Lo
came BiH € BaXK/IMBMM 3acOOOM MiATPMMAHHA FTPOMaACLKOro NopAAKY Ta
CMOKO0; MPOTE BOHM HE 3HAIOTb, Y AKUIM CNOCIO MOXKHA LEn pyx CTBOPUTH.
BoHW ocTepiratoTbea, WO 3p0OUBLIN TPOMaAY CUAbHOIO 1 HE3aNEKHOO Ta
PO3AIIVBLLM 3 HElO BNAZY, BOHW NPUBEAYTh KpaiHy 40 aHapxii»™.

Lle nosicHoe nowmpeHHs B EBPONi 0epHasHUUbKOI KOHLUENLii micue-
BOrO CaMOBPAYBAHHA, 33 AKOIO TONOBHUM HOCIEM MYHILMNA/IbHOT BAaamn
€ OpraHu MicL,EeBOro CamoBpPAAYBAHHA, @ CaMa MyHiLMNa/IbHA BAaJa € pe-
3yAbTAaTOM AeueHTpanisauii nybnivyHoi Braam — ii nepedaHHs 3 LEHTPY Ha
MicuA. BoaHoyac MyHiUuMnanbHy Bady He NMPOTUCTABAATL AepPrKaBHIN,
BOHa € il MPOAOBKEHHSAM, X04a M Ma€e NeBHy aBTOHOMHICTb (opraHisauin-
HO-NPaBoOBY Ta MaTepianbHO-GiIHAHCOBY CAMOCTINHICTb).

Komb6iHosaHa KoHLEeMLia micueBoro camoBpaayBaHHA nepeabavae, Wwo
rpoMaZin MatoTb NPMPOAHE MPaBO Ha CaMOBPALYBaHHSA, NPOTe OAHOYaC-
HO MyHiUMNanbHa BNada € NPOAOBXKEHHAM Aep*KaBHOI BNaAW B TepUTO-
pialbHUX OAMHUUAX. TaK, MyHILUMNaAbHI OpPraHn MatoTb AK B/10CHI MOBHO-
B8AXEHHSA, LLIO BUMNANBAIOTL i3 HANEKHOTO iM MpaBa ynpaBaATU CnipaBamMmm
MICLIEBOrO 3HA4YeHHA, TaK i 0ese208aHi NEPKABOK MOBHOBAXKEHHS, AKI

BataHos O. B. TepuTtopianbHa rpomaza — OCHOBA MiCLLEBOro CaMoBpAAyBaHHSA B YKpaiHi: moHorpadis.
K.: IH-T gepxasu i npasa im. B. M. Kopeubkoro HAH Ykpainu, 2001. C. 16—20.
Toksunb A. lemokpatus B AMepuke / nep. ¢ dp. faponbaa As. Slacku. M.: Mporpecc, 1994. C. 70.
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33 NPUPOAOI0 € CaMe AEepPrKaBHUMM, CTOCYHOTbCA 3araibHOAEPKaBHMX 3a-
BAaHb i PYHKLiM, NpoTe NepeaatoTbCa B TEPUTOPIaNIbHI OAMHML, 3BaXKaO4M
Ha MipKyBaHHA edeKTMBHOCTI IXHbOrO 34iIMCHEHHA Ta PO3BAHTAXKEHHA Aep-
*KaBHOro anapary.

5.4.1.2. TepuTopianbHi cninbHOTK (rpomaam)

MicueBe camoBpsAAyBaHHA Tak YW iHaKWe Mnos’s3aHe 3 iCHyBaHHAM
TepuTopianbHUX CMiNbHOT (rpomaa). HesanexHo Big, TOro, UM 3a Hel BU-
3HalOTb CTATyC A)Kepena MyHiUMnanbHOI BflaaM W NepBUMHHOTO cyb’ekTa
MICLLEBOrO CaMOBPAAYBAHHA, UM Hi, Came mepumopiasnsHa cnisbHoma —
CYKYMHICTb MellKaHLjiB, 00’eAHaHMX CNiNbHMMK iHTepecamm y 3B’A3KY i3
NOCTIMHMM NPOMKMBAHHAM B MEXKax agMiHICTPaTUBHO-TEPUTOPIaIbHOT 0an-
HWUUj, POpMYE NpeaCTaBHULBKI OpraHM MiCLLEBOTO CaMoBPAAYBaHHA. Tepu-
TopiasbHa cnifbHOTa HafineHa npaBamm 3 6e3nocepeHbOro 3iMCHEHHSA
BNaAM, PO3B’A3aHHA NMUTaHb, LLO HaNEKaTb A0 KOMMNETeHLiT micuesoro ca-
MOBPALYBAHHA Ha PiBHI aAMIHICTPAaTMBHO-TEPUTOPIaIbHOI OAMHUL Yepe3
HWU3KY GOPM NPAMOro HapoaoBnaaas (Micuesi pedepeHaymu, iHiLiaTUBY,
rPOMA/CbLKI CayxaHHA, NeTuuii Towo). TepuTopianbHa CRiIbHOTa BUKOHYE
BaXKAMBY OYHKLIIO KOHTPONO 33 AiANbHOCTI MyHiumMnanbHoi Bnaan. Came
TOMY ePeKTUBHICTb AifIbHOCTI MYHiLMNaIbHOT BNaay 3Ha4HOK Mipoto 3a-
NIEXKUTb BiZL aKTUBHOCTI TepuUTOpiasbHOI CNi/IbHOTK, PiBHA Ti CaMOOpPraHi3o-
BAHOCTI 11 3a/1ly4eHOCTi (BK/HOYEHOCTI) 10 MPOLECiB yNpaB/iHHS.

BapTo 3ayBaXKUTH, WO B KOHTMHEHTA/IbHIN EBPONI rpoMaamn 3Moran pe-
anizyBaTM CBOE MPABO Ha CaMOBPAAYBAHHA AMLIE MICAA OTPUMAHHA HUMM
nybniYHO-NpaBoBoro cratycy. KOpin MNaHenKko nucas, Lo BiATOAI, SK KOHCTU-
TyLiiHa NpaBOBa AeprKaBa CMUJIOK CBOEI 3aKOHOAaBYO! B/laamM 30praHisyBa-
Jla ANA CBOIX Ljiel rpoMazcbki 06’egHAHHA 1 40/1y4nNa iX 40 BAACHOIO op-
raHi3my, 3'ABMAaCcA IHCTUTYLA CaMOBPALYBaHHA B HOBITHBOMY 3HaYeHHI"

Y cyvacHux aepasax nybaiyHO-NPaBOBMI CTAaTyC MOXKe Haexatn abo
TepuTopianbHMM CnifibHOTaM, abo K MyHiyunanimemanm.

MpUKNaA0M TEPUTOPIANbHNUX CNIILHOT AK Ny6AIYHO-NPaBOBUX CyD’EKTIB
€ TepuTopianbHi KonekTnen PpaHLuii. Tak, TepUTOPiaIbHUMKN KONEKTUBAMM
®paHuy3bKoi Pecnybniki € KOMyHM, AenapTamMeHTU, PerioHn, KONeKTUBK
3i cneuiasibHUM CTaTyCOM, @ TaKOX 3aMOPCbKi KONeKTMBW. TepuTopianb-
HUMM KONEKTMBAMM BifIbHO yNpaBAstoTb BUBoOpHI paan (conseil selus), 1o
HaZineHi pernaMeHTapHMMM NMOBHOBAXEHHAMM, | AKI MOXYTb YXBaNtOBATU

MaHeiiko 0. TeopeTnyHi ocHOBM camoBpaayBaHHA. J1.: Jlitonuc, 2002. C. 13—15.
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CNiNbHI pilLEHHA B MeXKaXx CBOIX MOBHOBAXKeHb A1A edeKTUBHILWOI IXHbOT pe-
anisauii Ha micLueBomy pPiBHI".

[HWKI npuKnad: BU3HAHHA Nyb6AiYHO-NPABOBOroO CTaTyCy He 3a Tepw-
TOPIaNbHOKO CMINILHOTO, A 33 MyHIUUNaaimemom, WO € EAHICTIO Tepu-
[Oais, Nateia, Hinepnanan, NopTtyranis). Hanpuknaza, y KoHctutyuii Mop-
TyranbcbKoi Pecny6niku 3a3HayeHo: «[o AeMOKPaTUYHOI opraHisauinHoi
CTPYKTYPU LepaBn HaNexnTb micuesa snaga. MicLesa Bnaja Mae ctatyc
IOPUANYHMX OCiD, BNACHI NpeACTaBHULbKI OpPraHu i CNPAMOBaHa Ha 3axmCT
iHTEpPEeCiB MICLLEEBOro HaceneHHaA» .

B YKpaiHi peanizoBaHoO neplwmnin 3i 3ragaHmx niaxoais. Tak, y KoHCTUTY-
Lii YkpaiHu (cTatTa 140) BKa3aHo, WO MiCLleBe CaMOBPAAYBaHHS € NPaBOM
mepumopianbHoOi 2pomMadu CamMOCTIMHO BMPILLYBATW MUTAHHA MiCLLEBOIO
3Ha4YeHHA B Mexax KOHCTUTYLIT | 3aKOHIB YKpaiHu; micLeBe CamoBpALdy-
BaHHA 3/iMCHIOETbCA TEPUTOPIAZIbHOKD TPOMAZo B MOPSA/KY, BCTAHOB-
NeHOMy 3aKOHOM, AK He3nocepeiHbo, TaK i Yepes3 opraHK MicUEBOro ca-
MOBPALYBaHHA. A 3aKOH NMPO MiCLEeBe CaMOBPALYBAaHHA MILOB We Aani,
BM3HaBLUKX TepuTopianbHy rpomazy cena, Cenua, micta «nepBUHHUM
cyb’eKTOM MicL,eBOro camoBpsayBaHHA, HOCIEM Moro GyHKLM Ta NOBHOBa-
eHb» (cTaTTa 6)™.

Cnig, 3ayBaxunTn, WO B Xxoai pebopmu 3 AeueHTpanisauii Braam B Ykpai-
Hi BiAOYyBCA NPOLEC YKPYMHEHHA TEPUTOPIaNbHMUX TPOMAJ, LWSXOM iXHbOrO
«[06pOBiNIbHOTO 06’eaHarHHA»" . CTBOPEHi B pe3ynsTaTi Lboro 06’edHaHi
mepumopianbHi epomadu € 0COHBANBUM CyH'EKTOM MiCLLEBOTO CamMoBpS-
AyBaHHA N IHCTUTYTOM MYHiUMNanbHOI BAagun. Ha BigmiHy Bia 3BUYaMHMX
TepuTopianbHUX rpomag, Aki GyHKLIIOBaAAM B MeKax TepuTopii cena, cenn-
L@ Y1 MicTa, TEPUTOPIaIbHOK OCHOBOO iCHYBaHHA 06’eAHAHOI rpomaan €
KifibKa aAMiHICTPaTUBHO-TEPUTOPIaIbHUX OAMHULb, FPOMaAM AKMX 06'ea-
Hanmca. JIorYHMM NPOAOBKEHHAM 3ano4aTKoBaHOT pedopmmM CTaHe yTBO-
PEeHHs HOBOI, yHipiKoBaHOiI 6a30BOI /IAHKM TEPUTOPIaNIbHOTO YCTPOO —
epomadu. BiaTak 3a 3pa3kom DiNblIOCTI 3axigHMX AeMOKPaTii, Lel TepmiH

Constitution of France, October 4, 1958. URL: http://www2.assemblee-nationale.fr/langues/welcome-
to-the-english-website-of-the-french-national-assembly (Last accessed: 20.04.2021).

Constitution of The Portuguese Republic, April 25, 1976. URL: https://www.constituteproject.org/-
constitution/Portugal_2005.pdf (Last accessed: 20.04.2021).

Mpo micueBe camoBpsAAyBaHHA B YKpaiHi. 3akoH YKpaiHu Big 21 TpasHsa 1997 poky Ne 280/97-BP. URL:
https://zakon.rada.gov.ua/laws/show/280/97-%D0%B2%D1%80 (nata 3sepHeHHnA: 24.04.2021).

Mpo nobpoBinbHe 06’eAHAHHA TepUTOPiaNIbHUX TPOMAZ. 3aKoH YKpaiHu Big, 5 ntotoro 2015 poky Ne 157-
VII. URL: https://zakon.rada.gov.ua/laws/show/157-19 (pata 38epHeHHs: 24.04.2021).
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no3HayaTMme He TibKM TepuTopianbHy CMibHOTY, ane i TepuTopianbHy
OAMHULIO, Ha AKY MOLIMPIOETLCA ii BU3HAYEHa 3aKOHOM HOPUCAMKLA.

5.4.1.3. XapaKTepHi pucu (03HaKM) MyHiLMNanbHOi BAagu

HesaneHo Big KOHUENTyanbHUX OCcobAMBOCTEN, Micuesomy ca-
Mo8pAdys8aHHIO (MyHILMNanbHIA BAadi) B Cyd4acHWUX AepKasax Bac-
TUBI TaKi O3HAKU.

Mepenycim myHiuMnansbHa Bnaga nepebyBae B TiCHMX 3B'sA3Kax i3 Ha-
CeJIeHHAM BIANOBIAHUX aAMIHICTPATUBHO-TEPUTOPIANbHUX OANHWULUDL —
BiANOBIAHUMW TepUTOpiaibHUMKU ChinbHOTaMK  (rpomadamu). OpraHu
MiCLIEBOrO CaMOBpPAAYBaHHA € PiBHEM BaAM, HAaMHAOAMMKEHIWMM A0 rpo-
MaZAHMHA, SKMIM BiANOBiAabHMI 3@ HaZaHHA 6a30BMX aAMIHICTPATUBHMX
M IHWWX MOC/YT HaceNeHHo aAMIHICTPAaTUBHO-TEPUTOPIaIbHUX OAUHMLb. 3
iHWOro 6oky, TepuTopiaabHi CNiIbHOTU GOPMYIOTb NPEeACTaBHULIbKI OpraHm
MiCLIEBOrO CaMoBpAAyBaHHA Yepes MicLeBi BUOOpMU.

OKpiM UbOro, HaceneHHAa agMiHiCTPaTMBHO-TEPUTOPIaNbHNX OAMHMLD
bepe HesnocepeHO y4acTb Y PO3B’A3aHHI NMUTaHb MICLLEBOroO 3Ha4YeHHs
3a nocepeaHNUTBa GOPM MPAMOT Ta y4aCHMLbKOI AemokpaTii (micuesi pe-
depeHaymu, 36opu, NeTuLii, cnyxaHHa, iHiLiaTUBKM, FPOMACbKI paan, KOH-
CyNbTalii TOLWLO). 3 LbOro nornaay, MicLleBe caMoBpAAYyBaHHA € BAXK/INBOIO
bOpMOto 3anyyYeHHs rpomMagaH A0 BPsAAyBaHHA, 3acOOOM PO3BUTKY rpo-
MagAHCbKOI aKTMBHOCTI M OAHOYACHO CBOEPIAHOK LWKOMOK AEeMOKpaTHY-
HOI FPamMOTHOCTI.

BasknMBO HaronocuT Ha cneundili 3aKOHOAABYOrO pPeryntoBaHHA
bopM Npamoi AeMOKPaTIl, WO 3aCTOCOBYIOTb B YKpaiHi B MicLleBOMY camo-
BpAAYBaHHI. Pi4 y TiMm, WO Ha 3aKOHOAABYOMY PiBHI B YKpaiHi Bperyabo-
BAHO A0OCUTb ODMEXKEHe KOO MUTaHb MNPAMOro HapoAoBAaAAd B Micle-
BOMY camoBpAAyBaHHI. Hacnpasaj 06’eKTOM 3aKOHOAABYOIO PEry/toBaHHSA
€ Nnwe BnbopYi 1 pedepeHaHi Npoueaypu, a TaKoXK NOPAAOK MOAAHHA
neTuuin. Mopaaok peanisaui iHWKMX GOPM y4yacTi B 34iMCHEHHI MiCLLEBOrO
CaMOBpPAAYBaHHSA, 32 3aJlyMOM 3aKOHOAABLA, MaEe ByTM BperyiboBaHoO ca-
MWUMK TEPUTOPIANbHUMM CMINIBHOTAaMM Ta IXHIMUW NPeACTaBHULbKMMUM Opra-
Hamu. Mpu LbOMY NOBUHHI BYTK BpaxXxoBaHi 0COBAMBOCTI KOXKHOT rpoMau.
HalBaaniwmm cnocobom TaKoro BperyntoBaHHA BMAAETbCA AeTani3alis
npoueayp NpoBeAeHHsA TPOMAACbKMX CayxaHb, 360piB rpomasnH, noaaH-
HA iHiLiaTMB, NpoBeAeHHA KOHCYAbTaLM i3 HaceneHHsam Towo y CraTyTax
TEPUTOPIaZIbHUX TPOMAZ, WO € HAMBAKAMBILLMMM NiA3aKOHHUMM aKTamM
JNIOKANbHOTO 3HAYEHHA.
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HacTynHOK0 03HAKOK MiCLLEBOrO CaMOBPALYBAHHA € MPUTaMaHHa Momy
OpraHi3auiMHo-NpaBoBa CaMOCTIMHICTb. BOHa Noasrae 8 TOMy, WO MYHiLM-
NanbHi OpraHu: No-nepule, opraHisaLiMHO He HanexaTb A0 iEpapxii BMKO-
HaBYOI BAaAMW; NO-Apyre, He MiANOPALKOBAHI OpraHam AeprKaBHOI BAaAM,
X04a NiAKOHTPOMbHI AeprKaBi 3 NMTaHb BIAMNOBIAHOCTI IXHbOI AiANBHOCTI
3aKOHY; NO-TPETE, CaMOCTIMHO YXBa/IIOIOTb PilLEHHA Y MeXKaXx iXHbOI Komne-
TeHL,i BiANOBIAHO A0 3aKOHY.

OKpiM LbOro, AN MyHiUMNanbHOT BNaam BNacTMBa MaTepiasbHO-biHaH-
COBa CaMOCTIMHICTb, AKa MONATAE B TOMY, LLLO MYHiLMNaAbHi OpraHu, no-nep-
e, pO3MNOPALKAOTLCA MYHILMMANbHOK BNIACHICTIO, WO HANEXNUTb, 3a1eX-
HO Bif, KOHUENTYaIbHUX OCOBAMBOCTEN, TEPUTOPIA/bHIN CNiINBHOTI, CAMUM
MYHILMNAAbHUM OPraHam Ym MyHiLMAaNiTeTy; NO-APYyre, PO3NOpPAAXKaOTb-
cs GiHAHCOBMMM pecypcamu, LLLO aKyMyNbOBaHi B MiCLLEBMX DroayKeTax.

5.4.2. €BponeiicbKi CTaH4apPTU MiCLLEBOrOo CAaMOBPAAYBAHHA

5.4.2.1. MNpuposa eBpPONeNCbKMUX CTaHAAPTIB MiCLLEBOFO
camoBpALyBaHHA

Ha BiamiHy Big CLUA, micueBe camoBpaZyBaHHA OiNbLIOCTI €BpoONen-
CbKMX [lepKaB NOPiIBHAHO CEPMO3HOro 3Ha4YeHHA Habyno nuwe nicna Apy-
roi cBiTOBOI BiiHW. Lle By/s10 nos’s3aHo i3 noTpeboto rapaHTyBaTH AeMOKpa-
TUYHUIA HaNpPAM PO3BUTKY NMOBOEHHMX AeprKaB. ToMy CTBOpeHa B Lel Yac
MiXHapoAHa opraHisauia — Paga €Bponn — oAHWM i3 HaNpAMIB CBOEI Ai-
ANbHOCTI BMOpana po3BMTOK MiCLLEEBOIo CamoBpsAyBaHHA. AianbHicTb Paan
€BPONM LLLOAO NIATPUMKM PO3BUTKY MICLLEBOTO CAaMOBPAAYBaHHA Bigduaca
B yxBasieHin 1985 poKy EBponencbKil xapTii micLeBoro camoBpsiayBaHHA,
B AKI BU3HauMAM Ha30Bi cTaHAAPTM MicLeBoi AemoKparTii (aani — XapTia).

BiNblWicTb aAMIHICTPATUBHMX CUCTEM EBPOMENCHKMX AEpPKaB 3a3Ha/M
3MiH y 80-x pokax XX CToAiTTA, WO CynpoBOAKYBaIOCA BiANOBIAHMMM aa-
MiHiCTPAaTUBHO-TEPUTOPIAIbHUMM Ta AeLeHTpanisauinHummn pedopmamm.
3aranom peanisalia npuHUMNiB XapTii nepeabadvana cyTTeEBE NOCUAEHHA
3HaYeHHA MiCLLeBMX CAMOBPAAHMX OPraHiB, aJyKe rapaHTyBaia BMpileHHA
OpraHammM MicLeBOro camoBpAAyBaHHA, AKi GopMye micLeBe HaceneHHs,
3HAYHOT YaCTUHM NyBAIYHKUX CnpaB.

Mepeaycim BapTO 3ayBaXKMUTK, WO XapTia HEe AEMOHCTPYE NPUXUAbHO-
CTi 40 TI€l YM IHWOT KOHLLeNLii MiCLEeBOro CamoBpALYBaHHA, HE aKLEHTYE
Ha 3HAYYLLOCTi TMX YK iHLWMX CyB'EKTIB MiCLLEBOTO CamMOBPAZYBAHHA (4M TO
TepuTopiasbHa CNiIbHOTA, YM OpPraHM MICLLEBOrO CaMOBPALYBaHHA, YN My-
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HILMMNANITETW), KOHLEHTPYHOUYMUCh Ha rapaHTiax Moro dyHKUitoBaHHA. TaK, v
[OKYMEHTI MicLieBe CaMOBPALYBaHHA PO3MNALAAIOTL AK «MPABO M CMPOMOXK-
HicTb micuesoi enadu (local authorites)” y meskax 3akoHy 3M4iicCHIOBa-
TW PeryntoBaHHA 1 yNpaBaiHHA 3HAYHOK YacTMHOW MyOAIYHMX cnpaB nis,
BAACHY BiANOBIAaNbHICTb 1 B iHTEpecax MiCLLeBOro HacesieHHa» (cTaTTs 3).
| xo4a B yKpaiHCbKOMY O®iLiiHOMY NepeKknaai ue nonoKeHHs NnoaaHo sk
«MNPaBO M CMPOMOKHICTb OpraHiB MiCLLEBOrO CaMOBPAAYBAHHAY», MPOTE BU-
[AETbCA, WO NOHATTA «Mmiclesa Bnaga» (local authorities) mosxe oxonio-
BaTW BCi nepeniveHi Bulle cyb’ekTM, 3a1EKHO Bif, CNPUIMHATOI B AEPIKaBI
KOHUenLii MicLLeBOro camoBpAAyBaHHA Ta CTaTyCy TepUTOpianbHUX CRiNb-
HOT Ta/abo MyHiLMNaniTeTis.

Cnig, 3ayBaXkMUTK, WO EBPOMNENCbKa XapTiA MiCLLEeBOro CamMoBpAAyBaHHA
X04a i € HAaMBAXK/MBILLMM, NPOTE HE EAMHUM AOKYMEHTOM, LLO BU3HAYAE
€BPOMNENCHKI CTaHAAPTM MiCLLEBOrO CaMoBpPAAyBaHHA. o TakMx MixHapoa-
HO-NPaBOBMX aKTIB 30KPEMa Ha/lexKaTb:

e €Bponelicbka pamKoBa KOHBEHLLS NPO TPaHCKOPAOHHE cniBpobiT-
HULTBO MiX TepuTOpiaibHUMM rpomaZammn abo opraHamu Bnaau
(1980) (BM3HaEe 3a MiCUEBMMU W peErioHaNIbHUMM OpraHamu Bnaam
NpPaBO Ha CNiBAPALO NO3a HaLiOHAIbHUMM KOPAOHAMM Ta CTBOPEH-
HA OpraHiB TPAHCKOPAOHHOTO CNiBPOBITHMLTBA);

e E€Bponeicbka KOHBEHLUIA MPO y4yacCTb iHO3EMLUB Yy FPOMaACbKOMY
MUTTI Ha MicLeBOMY piBHI (1992) (BM3HAYAE NPUHLMM, 3TAHO 3 AKMM
[epKaBu 3a NoTpebm NOBMHHI rapaHTyBaTM iIHO3EMHUM rPOMaAHAM
rPOMaAHCBKI 1 NONITUYHI NpaBa, 30Kpema 1M nNpasBo HpaTh yyacTb y
BMOOPAX L0 MYHILMNAAbHUX OPraHiB);

e €Bponelicbka xapTia micT (1992) (BM3Hayae npaBa rpoMazsaH B €BPO-
NeNCbKMX MiCTax i KN0YOoBI NapameTpun GyHKLItOBAHHA MICT), @ TaKOX
€Bponericbka xapTia mict Il (2009), Wo moaepHisyBana CTaHAAPTU
ynpaBaiHHA MicTaMK BiANOBIAHO A0 HOBMX BUMOT r1obanisallii ToLLo;

e E€BponeicbKa XapTiA y4acTi Mono4di B MyHiUMNAAbHOMY Ta perio-
HaNbHOMY UTTi (1992), NOKNMKaHa aKTUBI3yBaTW TaKy y4acTb.

5.4.2.2. CyTHiCcTb €BPONENCbKMX CTaHAAPTIB MiCLLEBOro
CamoBpAdyBaHHA

CTaHaapTM €BPONENCHKOI XapTii MiCcLLeBOro camoBpaayBaHHs (gani —
XapTia) Manu Baxk/MBe 3Ha4YeHHA Nig vYac GopMyBaHHA CydacHO! MyHiLM-

BapTo 3BepHYTM yBary Ha Te, Wo B odiuiiHoMy nepeknagi EBponeiicbKoi xapTii micLeBoro camosps-
LyBaHHA YKpaiHCbKOK MOBOI cnoBocnonyky local authorities nepeknafeHo AK «opraHy micLeBoro
CaMOBpPAAYBaHHAY.
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NanbHOI BNagy y baraTbox EBPOMENCHKMX AepKaBax. |AeTbca AK Npo Kpai-
HW, AKi NpoBoaAnan pedopmmM MicueBoi NybAIYHOT BNagmM Nicaa noBaseHHs
TOTaNITAaPHUX UM aBTOPUTAPHMX PEKMMIB (30KPEMA NOCTCOLiaNiCTUYHI Aep-
¥KaBu), TaK i Ti, Aki npoBoAnAN pedopmm 3 AeleHTPaNi3auji 414 CTBOPEHHA
Cy4acCHMX M ePeKTUBHMUX CUCTEM YMpPaBAiHHA aAMiHICTPATUBHO-TEPUTOPI-
ANbHUMU OANHULAMM.

Hasegemo Ti CTaHAapPTN, WO Ma/n KAK4oBe 3Ha4YeHHA ANA 3raja-
HUX MepeTBoOpeHb.

OfHieto i3 Nepwmx i NPUHUMMNOBKUX BUMOT XapTii € noTpeba y BU3HAHHI
MiCLLeBOro CaMoBpPALYBAHHA B HALLIOHA/IbHOMY 3aKOHOAABCTBI Ta MO 3MO3i
B KOHCTUTYLIT AepKaBu. TakMi Niaxia cBiAYMTb NPO BaXKAMBICTb, 3 NO3MLT
XapTii, rapaHTyBaTV NpaBO Ha CaMOCTIiHEe BUpillEHHA MicLeBMX NybAiy-
HWX CNpPaB Ha HaMBMLLLOMY 3aKOHOAABYOMY PiBHI B AepKaBi. A AKLLO B3ATH
[0 yBaru, Wo KOHCTUTYLiA BUKOHYE QYHKLIHO OOMEKEHHA AepKasn, TO Le
MOYKHa BBaKaTW W rapaHTiErd 0OMeXXeHHA AepPKaBHOI BNaAM Ha KOPUCTb
MiCLLeBOro CaMoBpPALYBaHHA.

MicueBe camoBpAAYyBaHHSA 32 XapTier NOBMHHO BYTM HE HOMIHA/IbHUM,
a peanbHUM. Le BMNAMBAE i3 NON0OXeHb XapTii Npo Te, Wo MiclueBe Camo-
BPAAYBaHHA — Lie «NPaBoO i CIPOMOXHICMb» 3AIACHIOBATM PEryatoBaHHA 1
yNpaBAiHHA «CYMMEBOH YaCMUHOI0» NyHAiYHMX cipas. Tomy camoro dak-
TY BU3HAHHA MiCLLEBOro CaMoBpPAAYBaHHA B 3aKOHOAABCTBI HEAOCTATHbLO, a
«CMPOMOXHICMb» MYHILMMNANbHUX OpPraHiB, BOYEBMAb, MaE byTK 3abesne-
YyeHa HaJIeXKHUMIN MmaTepianbHO-GiHAHCOBMMM pecypcamu.

OfHieto 3 BUMOT XapTii € CTBOPEHHSA Ha NiACTaBi BinbHUX BUOOPIB Npea-
CTaBHMUBKMX OpraHiB MicLeBOro camMoBpsAdyBaHHA (pag abo 360pis),
bYHKLIIOBAHHA AKMX € TapaHTiEo TOro, WO NybHAiYHi NOBHOBAXEHHA Ha Mic-
LAX 34iMCHIOBaTMME Came MicueBe CamMOoBPAAYBaHHA, @ He MPM3HaYeHi 3
LEeHTPY YNHOBHUKM.

KomneTeHuia opraHiB micLueBOro cCamoBpAAyBaHHA MAE BM3HAyaTUCA
Ha OCHOBi «HEraTMBHOTO» MPUHLMMY: OPraHM MiCLLEBOrO CamMoBpPALYBaH-
HA NMOBWMHHI MaTK NPaBO BMPilWYBaTU DyAb-AKe NMUTAHHSA, AKE He BUIYYEHe
3i chepn IXHbOI KOMMNETEHLT | BUPILIEHHA AKOTO He A0PY4YeHe KOAHOMY
iHWOMY opraHy. [pOTUNEKHUM 33 3MICTOM € MPUHLUMUN «MNO3UTUBHOIO»
BM3HaA4YeHHA KOMMETEeHLi, 33 AKOro opraH Ma€ NpaBo BUPILLYBATW TiNbKK
Ti MIMTAHHA, AKI NPAMO 3aKpinaeHi 3a HMUM 3aKOHOM. [1O pedi, NONOXKEeHHA
YaCTMHM 2 cTaTTi 19 KoHCTUTYLT YKpaiHW, 33 AKMM OpraHM MiCUEBOro CaMo-
BpsAyBaHHA Ta ixHi nocanosi ocobu 30608’A3aHi A4iATM AnLe Ha niacTasi 1
y Me)Kax NOBHOBAKeHb Ta B cnocib, wo nepenbayveHo KoHCTUTYLENO Ta 3a-
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KOHamK YKpaiHW, € NPUKNALOM «NO3UTUBHOMO» BM3HAYEHHA KOMMNeTeHL,i
MiCLLEBOrO CaMOBPAAYBaHHA. Y Ui YaCTUHI NONOXKeHHA XapTii Ta KoHCTUTY-
Uil YKpaiHn € cynepedansmmu.

Ba*knMBUM MONOXKEHHAM XapTii € BUMOra LLOA0 NOBHOTU M1 BUHATKOBO-
CTi MOBHOBAXeHb OPraHiB MICLEBOro camoBpAadyBaHHA. Lle o3Havae, wo
BOHM HE MOBWMHHI OZIHOYACHO HaNeXaTW iHLWWMM opraHam nybaiYHol BAaam.
Ha »kanb, 3ragaHuii CTaHAapT MiCLLEBOrO CaMOBPAAYyBaHHA NpoTarom bara-
TbOX POKIB B YKpaiHi He peani3oByBann, € TPYAHOLLI B MOro iMnaemeHTauii
M HUHI. Lle noB’A3aHO i3 3aKPIiNAEHHAM HW3KM OAHAKOBMX MOBHOBAKEHb
O[IHOYACHO M 3a OpraHamM MiCLEBOro CaMOBPAAYBaHHA, i 3@ OpraHamm
OEepKaBHOI BUKOHABYOI Baau.

Y pasi AeneryBaHHA AepaBHUX NOBHOBAXKEHb OpraHaM MicLeBOro ca-
MOBPAZYBaHHA, BOHWM MNOBMHHI MaTh 3MOTrY NMPUCTOCOBYBATU iX 3AiMCHEHHSA
[0 MiCLLeBMX YMOB, a B pa3i yxBa/ieHHA pilleHb, AKi beanocepeaHbo CTOCY-
HOTbCA MYHILWNANLHOT BAAaAM, 3 OCTaHHIMMK CNliZ NPOBOAUTY KOHCYNbTALLT.

BaxknMBUMK CTaHAAPTaMM MICLEBOrO CaMOBPAAYBAHHA € MONOXKEHHA
LLOA0 OpraHi3aLiMHOI CaMOCTIMHOCTI OpraHiB MiCLLEBOro CamoBPSAAYyBaHHSA
(BOHM MOBMHHI MaTK 3MOTYy CaMOCTIMHO BM3HA4YaTW BAACHI BHYTPILLHI aaMi-
HICTPATMBHI CTPYKTYpM 3 ypaxyBaHHAM MicLieBMx NoTpeb i3 3abe3nedyeHHs
epeKTUBHOro ynpas/iHHA), a TakoX maTepianbHO-GiHaHCOBOI aBTOHOMIT
(opraHu micueBoro camoBpsayBaHHA MOBMHHI MaT1 MPaBO Ha BAACHI «adekK-
BaTHI» GiHAHCOBI pecypcu, AKi BiANOBiAat0TbL 0OCATY iXHiX MOBHOBAXEHb).

AZMIHICTPATMBHWI HarNAA 3a opraHaMm MiCLLEBOrO CaMOBPALYBaHHS,
AK 3a3Ha4yeHOo B XapTii, MOXyTb 3/iMCHIOBATK TiIbKM Y BUMNAAKAX | 3rigHO
3 npoueaypamu, nepeabadyeHMMmM KOHCTUTYLiED abo 3aKOHOM; A0 TOro X
npeaMeToM TaKoro Harnaay € 3aKOHHICTb | AOTPUMAHHS KOHCTUTYLIMHMX
NPVHUMAIB Y NpoLeci AiANbHOCTI OpraHiB MicLEeBOro CaMoBpAdyBaHHA, a
HarNAaoBi 3aXo4M MatoTb OYTM NPONOPLIMHMMK BaXKAMBOCTI iHTEPECIB, AKi
BOHW OXOPOHAIOTb.

Kpim TOro, po3noain KomneTeHujii Mixk pisHUMK piBHAMK NyOAiIYHOT BNa-
AW CcNif, 34iMCHI0BATM Ha NiacTaBi NpUHLUMNY cybcmaiapHOCTI.

5.4.2.3. MpuHumMn cybcuaiapHocTi

lnes cybcnaiapHOCTi € YaCTMHOK EBPOMENCHKOI MONITMKO-NPaBOBOI
Tpaamuji Ta NoxoamTb i3 BianoBiaHoro ¢inocodcbKkoro NpUHUMMY, 3riaHo 3
AKMM NONITUYHA BNada NOBUHHA BTPYYATMCA NIMLLE TOAI My TUX MexKaX, 3a
AKUX CYCMiNbCTBO M rPynu, LLO MOro yTBOPIOWTbL — Bif, iHAMBIAIB A0 CiM',
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MicUEeBMX rpoMag, 1 iHWKX, BinbLUMX rpyn — He B 3M03i 3abe3neunTu pis-
HOMaHITHI NnoTpebun.

BBakatoTb, WO Brepwe Ut igeto 6yno chopmynboBaHO B ManCbKii
eHumkniui Mia Xl, aky snaaHo 1931 poKy 4O COPOKOBOI pidHWMULI Rerum
Novarum®, i pe ckasaHo: «lLlel HalcepMo3HIWMN NPUHLMN COLiaNbHOI
dinocodii noBMHEH BYyTU HE3MIHHMM: OCKINIbKM BMada BMPILLIYE 33 CBOEID
BJ1ACHOIO iHiLLIaTMBOIO Ta CBOIMW BAACHMMMW 3acobamm NeBHi cnpasu, AKi
BOHA CMPOMOIKHA BMPILLUTK, He MOXe ByTu BUAyYeHa Big Ntoaen i nepeaa-
Ha CNiNbHOTI, Tak camo Byno 6 HecnpaBea/IMBMM i CEPIO3HO NopyLwnao 6
coljanbHWIM NOPAAOK BUMYYEHHSA BiA, CNINbHOT HUXKYOTO PiBHA TUX OYHKLN,
AKi BOHM CMPOMOXHi BUKOHYBATK CaMOCTINHO, i nepeaaHHsa ix CnibHOTam
BMLLOTO piBHA. MpmpoaHO0 MeToto Byab-AKOro COLiafIbHOro BTPYYaHHA €
[IONOMOra Y/1eHaM CYCMiNbCTBA, @ HE 3HULLEHHS iX UM NOTIMHAHHAY .

AK NPaBOBMIM NPUHLMI, LLO 3aKpiNaeHo y EBPONENCHKIN XapTii micLeBo-
ro caMoBpAZlyBaHHA, cybcmaiapHICTb MICTUTL NeBHIi 0O0B’A3KM AeprKas, Lo
nignucanu XapTito Ta BBeAw i y CBOI HaLLiOHabHI NpaBonopaaku. MaeTbesa
NPO TaKkM Po3Noai KOMNETEHLLT MiXK Pi3HUMK PIBHAMM TePUTOPIabHOrO
YCTPOIO AEPKABU, 33 AKOTO MaKCMMabHa KiNbKiCTb MOBHOBAXEHb 3a/1MLLa-
ETbCA B aAMIHICTPATUBHO-TEPUTOPIANbHMUX OANHULIAX HUXKYOrO PiBHA, Ha-
TOMICTb Ha KOXeH HaCTyMNHWI piBeHb BNaaM NepeaatoT