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IlepenmoBa

Huni nepen Teopieto aepxaBH i paBa, SKa Ma€e 3araIbHOTCOPETUIHHIMA
CTaTyC y CHUCTEMI IOPUINYHHUX HAYK, IOCTAI0Th Ba)K/IMBI 3aBAaHHS 3 OHOB-
JICHHS CBOTO 3MiCTy, IepeopieHTali] Ha TOCIIIKEHHS Jep>KaBHO-IIPABOBOT
PEaNBHOCTI 3 OTIISY Ha 3aralbHOBU3HAHI B3ipIli JeMOKparii, QyHKIIOHY-
BaHHsI COLIIaJIbHOT 1 MPaBOBOI JIEPKABHOCTI, MEXaHi3MH 3a0e3MeueHHs Ta
3aXUCTy NpaB 1 cBOOOA JIOAMHM i TpoMaAsiHUHA. J[15 HbOTO TEOPETUKU
JeprKaBU 1 IpaBa MatOTh KpUTUYHO NIEPEOCMUCIUTH Ti HAIIPAIIOBaHHS, 10
Oynu 37iliCHEH] B MoNepenHill nepiof], 3aNponoHyBaTH HOBI HAyKOBO 00-
IPYHTOBaHI MiAXOAH J0 PO3B’SA3aHHS aKTyaJbHUX MPOOIEM JIepiKaBHO-
MPaBOBOTO PO3BUTKY Ta HUISXHU X BUPIIICHHS.

BitunsnsHi ¢axiBmi B 3a3Ha4YeHii rary3i IpaBoBOi HAyKH BCE YacTillIe
CXWJIAIOTBCS 10 BUCHOBKY IIPO T€, 1110 OAAJIBIINH IOCTYI TEOPii Aep:KaBu
1 MpaBa MOBHHEH 31HCHIOBATHCS HA NUIAXY (QyHIaMEHTaNI3aIii i€l quc-
LUITiHY, JOCIIKEHHS 3arajJbHOTEOPETUYHUX MPOOJIeM CTaHOBICHHS,
(YHKILIOHYBaHHS Ta PO3BUTKY JE€pPKaBHU 1 IpaBa, pO3pOOJICHHS 3arajibHUX
HOHSTb, AKi O MaM METOJONOTIYHE 3HAYCHHS AJIS TATy3€BUX IOPUIMYHUX
HayK.

Tomy He € BUIIaJKOBUM NPOBEICHHS OCTAHHIM YaCOM HU3KH HAyKOBUX
KOoH(epeHLill 3 MUTaHb METONOJIOTIT Iep>KaBH 1 Mpasa, SIKi TAl0Th 3MOTY
BUCBITJIMTH aKTyaJIbHi IPOOJIeMH epKaBHO-IIPABOBOTO PO3BHUTKY 3 ypaxy-
BaHHSIM Cy4YaCHOTO CTaHy PO3BHUTKY Hayku — ¢inocodii, comiomnorii, mo-
JITOJIOTI{, ICUXOJIOTil, HOBUX HAMPSMKIB 1 MIIXO/iB, IO PO3POOIIIOTHCS
UMH HayKaMu.

3BifiCH aKTUBI3aITis 1 IEBHA aBTOHOMI3aIlisl TAKMX HAIIPSMKIB ITPAaBOBUX
TIOCITIKEHB, K (itocodis mpaBa, COIIONOTISA IIpaBa, €THKA MMPaBa, JIOTiKa
mpaBa. [IpoTe 11e He MOBHHHO MPU3BOAUTH J0 TOPYIIEHHS LiTiCHOCTI (iH-
TErpaTUBHOCTI) CIPUMHATTS IpaBa SIK yHIBEPCAJIbHOIO CIIOCO0y PEryIto-
BaHHS CYCHUIBHUX BiTHOCWH, pO3B’s13aHHS KOH(ITIKTIB, IOCATHEHHS COIIi-
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AIBHOI 371aTOIM Ta KOMIIPOMICY, 3a0e3edeHHs TiTHOTO iICHYBaHHS Ta PO3-
BUTKY JIFOAMHU. Y JTaHOMY KOHTEKCTi TPHBA€E MONIYK ONTHMAaJIbHOI CTPYK-
TYpH M€l BAXKJIMBOI MPABOBOI TUCIMILTIHHU, CIIBBITHOIIEHHS ii CKIIam0-
BUX — Teopii IpaBa i Teopii nepkaBy, BKe 3a3HAUEHUX HAIPSAMKIB JTOCITi-
JOKEHB JIep KaBH 1 IIpaBa.

Teopis nepxaBi i MpaBa HAMAra€ThCs PO3MIUPUTH TOPU30HT HAYKOBOTO
Mi3HAHHS JIeP)KaBHO-TIPABOBUX SIBUIII, BKIFOUUTHU JI0 HAYKOBOI KApTUHH
MIPaBOBOT'O CBITYy HOBi 3arajJbHONPABOBI KaTeropii, OJHI€I0 3 HalBaXKIIMBi-
IIUX 3 SIKUX € «IPaBoBa cucTemay. [Ipu mboMy CHCTEMOTBOPUOIO i€€T0
(hopmyBaHHS MPaBoOBOi cuCTeMU YKpaiHH, yciel MpaBOBOi HAyKH € yTBep-
JOKEHHS1, 3a0€3IeUCHHS Ta 3aXHCT MPaB 1 CBOOO/I JIIONUHY 1 TPOMaJITHUHA.

Buznannst B Koncrutyuii Ykpainu JToauHy, 11 )KUTTS 1 3710pOB s, YeCTi
1 TITHOCTI, HETOTOPKAHHOCTI 1 6€3MeKN HAWBUIIOIO COIIATLHOIO IIHHICTIO
3YMOBITIOE OCOOJIMBHI CTaTyC MpaB i CBOOO JIFOMUHU 1 TPOMATHIHA, K1
MTOKJTUKAHI BU3HAYATH 3MICT 1 CIIPAMOBAHICTD TISUTHHOCTI AepxkaBu. OcTaH-
HS 32 WX YMOB HaOyBa€ BiAMOBITabHOCTI MEPeJ JIIOAMHOI, 000B’ I3KY
IO/I0 YTBEPIKEHHS 1 3a0e3rmedeHHs ii mpaB i cB00OM, 03HAK MTPABOBOI Jie-
MOKPATHYHOI JIEpyKaBH.

[IponoHoBaHMil MiAPYYHUK, MIATOTOBICHUH TPOdEeCcOpPCHKO-BUKIIA-
JanbKUM cKiazoM Kadeapu Teopii nepxasu 1 npaBa HanionanbHol opu-
OUYHOI akaneMii Ykpainu imeni SlpocnaBa Myaporo, mpuBepHe yBary 4u-
TadiB i CTAHE Y HArojli He TIJIbKU CTYJACHTaM BHUIIMX HaBYAJIbHUX 3aKJIaJliB
IOPUIUYHOTO TPOodiIto, a ¥ HAyKOBISIM Y Tajy3i 3arajibHOTEOPETUUHHUX
npoOJIeM JIepKaBH i IpaBa Ta rajdy3eBUX IOPUINYHHUX AUCIHILTIH, YCIM, XTO
MIKaBUTHCS TEOPETUIHUMH IO CITIDKEHHSAMH TTPOoOJIeM Jep>KaBH i IpaBa Ta
aKTyaJIbHIMH TUTaHHSIMH JIep>KaBHO-IIPABOBOTO PO3BUTKY YKpaiHH, 30-
Kpema JIep>KaBHAM CITYKOOBIISIM Ta THM, XTO 3aiMa€ETHCSI 3aKOHOTBOPYOIO
JSUTBHICTIO.

B. A. Tauin,

pexrop HamioHansHOT roprandHoi akaaemii YkpaiHu
imeHi SIpocnaBa Mymporo,

Npe3nuAeHT AKaJieMii NpaBOBUX HayK YKpaiHwm,
akanemik HAH Ykpainu ta AIIpH Ykpainu



YacTruHa
nepuia
HAYKO3HABYMI
TA ICTOPUUYHUI ACIEKTH
TEOPII JTEPKABU I ITIPABA

P03I[i.]1 ] ——
IIpeamer 3arajibHoOI Teopii
JAeprkaBH i mpaBa

§ 1. IToHATTA Ta cUCTEMA IOPUIAMYHOI HAYKH

Haykxa — 11e ¢popma qyX0BHOI IisSUTEHOCTI JIFOJIMHHY, SIKa CIIPSIMOBaHA Ha
OJIepKaHHS ICTHHHUX 3HaHb PO CBIT (IPHUPOAY, CyCIITLCTBO, MUCIIECHHS),
BIIKPHUTTS 00’ €EKTUBHHX 3aKOHIB CBITY Ta MepemdadeHHs TCHACHINN Horo
po3BUTKY. OCHOBOIO M€l MiSITBHOCTI € 30MpaHHs PaKTiB, IX CHCTEMATH3AITis,
KPUTHYHUH aHali3 i Ha 1[Il mijcTaBi — cuHTe3 (CTBOPEHHS) HOBHUX 3HAaHBb
a00 y3arajabHEHb TIPO JIOCIIKYBaHi SBUIIIA.

Bynp-skiit Hay1li npuTaMaHHi, MpUHAWMHI, TaKi i1

1) mosicHeHHs SIBUIL] HABKOJMIIHBOTO CBITY 1 3aKOHOMIpHOCTEH iX BH-
HUKHEHHS Ta pPO3BUTKY Ha OCHOBI C(QOPMYIIbOBaHUX HAYKOIO 3aKOHIB, TEO-
PpiHi, IPUHIIMITIB;

2) BTiJIGHHS HAYKOBHX JOCSTHEHb Y MMPAKTUKY 3217151 TIOJIITIICHHS KU T-
TS JIIOMUHH Ta CYCIIBCTBA;

3) mpOrHO3yBaHHS PO3BUTKY MPUPOTHUX 1 CYCIUIBHUX MPOIECIB y Maii-
OyTHBOMY 3 METOIO CIIPSMYBAHHS TEMIIIB Ta [IUIAXiB PO3BUTKY JIFO/ICTBA.

Yci HayKu TOAUIAIOTHCS Ha TEXHIUHI (Ti, 110 BUBYAIOTH TEXHIKY Ta SBH-
11a, BYKIUBI IS 1i pO3BUTKY ), IPUPOXHIYI (Ti, IO BUBYAIOTH MPHPOIHI
SIBHIIA 1 TIPOTIECH) Ta CYCIUIBHI 1 TyMaHiTapHi (Ti, [0 BUBYAIOThH JIOANHY,
CTOCYHKH MIX JIFOZIbMH Ta X YTBOPEHHSMH, CYyCITUTECTBO B IILIIOMY).

Cepen cycHiibHUX HayK YibHE MiCIe OCIIac IOPUAMYHA HAYKa, SKa
CHPAMOBAHA HA 3000Y68AHHS, V3A2ANbHEHHS, CUCTIEMAMU3ayiio i 6UKopuc-
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Yacmuna nepuia. Haykoznaguuii ma icmopuunuili acnekmu meopii oepicasu i npaea

MAHHS 3HAHb NPO OEePAHCABHO-NPABOSY Oitichicmb. 111 3HAHHS BU3HABAINCS
HayKoo He 3aBxau. Hanpukinan, 1aBHbOPUMCHKI IOPUCTH BBaXKaJIM IIPaBO
PI3HOBHIOM MHCTEITBA, a himocod Hosoro vacy I JleiiOnin 3a3HauaB, mo
IOpHUCTIPYIEHITis OLTbII HAOIMKEHa 10 TeoJIoTii (BYCHHS PO PeNiriitHi 10-
TMaTH), HiX 10 HayKd (HaIpuKiIal, MaTeMaTHKA 91 MEIUIMHN ). Mix THM
iCHy€ HU3Ka KPUTEPIiB, SKi 103BOJISIIOTH OOTPYHTYBAaTH HAyKOBHI XapakTep
IOpUCIPYACHIIIT.

Ilo-nepue, vopuauvHa HayKa Ma€ BIACHHUI 00’ €KT 1 IpeIMeT JTOCIHTi-
JokeHHS. L{i MOHATTS CIiBBIIHOCATHCS Mixk 00010, ajie MOBHICTIO He 30ira-
10ThCs. [TOHATTS 00’ €KTa HIMpIIE 32 00CSITOM, BOHO OXOILIIOE SBHUIIIA 1 TPO-
[[ECH HABKOJIMIITHBOTO CBITY, IIO/I0 SKUX 3MIMCHIOETHCS Mi3HAHHS 1 CIIpaB-
TSAE€THCA NMPAKTUYHUN BIUTUB Jrofei. O0’eKT Moxe OyTH CIUTBHUM IS
pi3HuX Hayk. s IOpHINYHOT HayKH 00’ €KTOM JOCTIKEHHS BICTYIAI0Th
TaKi CyCHiJIbHI SBUIIA, K IPaBO 1 AeprKaBa, sIKi OJHOYACHO, aJie 3 1HIIIUX
CTOPiH, BUBYAIOTHCA (HiT0COdIEr0, COIIONOTIE0, TTOTITONOTIE0, KYITBTYPO-
JIOTi€10, iICTOPI€ETO TA iH.

o cTocyeTbes MpeaMeTa HayKH, TO L€ Ta CTOPOHA 00’ €KTa Mi3HAHHS
(y nanomy pasi paBa i AepkaBH), Ha SIKy COPSIMOBaHE HAYKOBE TOCIiIKeH-
Hs1, TOOTO TpeaMeT HayKU € YHIKaJIbHUM, BiH BU3HAa4a€ CaMOCTIHHICTb,
CBOEPIHICTB 1 0COOMMBICTH KOKHOI HAYKH — T€, YUM BOHA BiAPI3HIETHCS
Bif iHmMX Hayk. [IpeaMeT ropuanvHOi HayKH CTAHOBIISATH 3aKOHOMIPHOCTI
BUHUKHECHHS, PO3BUTKY Ta (PYHKLIOHYBaHHS yCiX ACPKaBHO-IIPABOBUX
SIBHII 1 IPOIIECIB, IX OKPEMHX CTOPIH Ta MPOSBIB, IKi Pa30M YTBOPIOIOTh
JIepP>KaBHO-TIPABOBY IIWCHICTh. 3 TAKOTO PO3YMIHHA MpEAMeTa HayKH BH-
TJTUBA€E BAXKJIMBA OCOOJIMBICTH IOPUCTIPYACHITIT — CIUJTBHE JOCIIIKEHHS
IpaBa i IepKaBH B iX €JHOCTI, B3aEMO3yMOBJIEHOCTI Ta B3a€EMOBILJIUBI.
3 oy Ha L€ Ha3Ba «IIPaBO3HABCTBOY JUI BU3HAYEHHS FOPHINYHOI HAYKH,
sIKa BYKMBAETHCS B HAYKOBIN Ta HABYAIIBHIH JIiTEparypi, € HETOYHOIO 1 OTHO-
OiuHOr0. Hepo3puBHUIL 3B’ 30K MiXk MPABOM i AEPKABOIO CBIAYUTH PO TE,
110 IOpUINYHA HayKa € BOJHOYAC i IPABO3HABYOIO, 1 JIP/KaBO3HABYOIO' .

Tlo-0pyze, 1opuandHa HayKa Ma€ BIIaCHy METOAOJIOTII0, TOOTO CyKyIHICTb
MPUIOMIB, CIIOCO0IB Ta MPUHIIMITIB, 32 JOIIOMOTOO SIKUX JIOCHIIKYIOThCS
npaBo i gepxasa. [lizHaHHS AepKaBHO-TIPAaBOBOI AIMCHOCTI, (POPMYITIOBaHHS
3aKOHIB 11 PO3BUTKY Ta BUPOOJICHHS NMPAKTUYHUX PEKOMEHIAIIN 31 CHIO-
IOTHCSI HA OCHOBI CHCTEMH 3araJJbHOHAYKOBHX 1 CIIEIialbHOHAYKOBHX METOJIIB.
Kpim Toro, ropucnpyaeHtiii npuraManHi i METOJH, 1110 CTBOPEHI [T BUBYEH-

'V 1poMy CeHCi OLNBII TOYHUM € TEPMiH IIPaBOJCPIKABO3HABCTBOY», SIKHH BHKO-
puctoByetbes [1. M. PabinoBuuem (auB.: Pabinosuy I1. M. OcHOBH 3aranbHOi Teopii aep-
»kaBw i mpasa: Hau. moci6. — JIsBiB: Kpaii, 2007).
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Po3zoin 1. Ilpeomem 3azanvnoi meopii deprcasu i npaga

HSI BUKJTFOYHO IOPUINYHMX SBHUII 1 BIIOOpaxaroTh crienniky JaHOT HAyKH.
Ile, 30xpema, popMaTbHO-IOPUINIHUHN 1 TOPIBHITEHO-TIPABOBHI METOTH.

Ilo-mpeme, TopuanvHa HayKa Mi3HAE IEepKABHO-TIPABOBY JiHCHICTS,
BUKOPHCTOBYIOUHM BJIACHHUH MOHATIHHUHN amapart, TOOTO CUCTeMY TepPMiHIB
1 CJIOBOCIIONYYEHb, 32 JOTIOMOTOI0 SIKUX (OPMYJIIOETHCS HAYKOBE BUCHHS
Ipo MpaBo 1 AepkaBy, X exeMeHTH, popmu, GyHKLI, iHCTUTYTH Ta iH. O~
Hi 3 LMX MOHATH € CIeUUpIYHUMH ATl BCIX IOPUANYHUX HayK (HallpUKIaL,
«HOpMa TPaBay, «IPaBOIOPSI0KY, KIIPABOMOPYLICHHS 1 IOJ.) i TOMY Ha-
3MBAIOThCA 3arajJbHONPABOBUMH; 1HII MalOTh 3HAYEHHS TOJOBHUM YHHOM
JUTSL OKPEMHUX IOPUANYHUX HayK a0o iX rpym. Tak, HOHSATTS 3JI0UMHY Ta
OCYIHOCTI 3aCTOCOBYIOTHCS Y KPUMiHAIBHOMY TIPaBi, IIOHATTS] HEYCTOMKY —
y IUBUIBHOMY Ta FOCIOAPCHKOMY TIpaBi, MOHATTS MOAATKY — Y (iHaHCO-
BOMY TIpaBi TOMIO.

1, maperri, no-vemeepme, IOPUANYHIA HayIli TPUTAMaHHI yCci Ha3BaHi
HayKOBI ITiJTi. Sk BKe 3a3HaYaIoCh, FOPUCIIPYACHITIS TOCTIIKYE 1 TOSCHIOE
JIepKaBHO-TIPAaBOBY MiHCHICTH. KiHIIeBOO 11 METOIO € CIIpUSTHHS Yepes iep-
JKaBHi 1 TPaBOBI IHCTUTYTH PO3KBITY OCOOMCTOCTI 1 IMOOJAHHIO MTEPETTKO/
Ha UBOMY LIISAXY, €(EKTUBHOMY BUKOPHCTAHHIO JIOJCHKOTO MOTEHLIAMY,
CTBOPEHHIO YMOB JIJIs HAUMIOBHIMIOT peai3amii mpas i CBOOO JIOJUHU
i rpoMaTHUHA. 3 METOIO AOCSTHEHHS 1i€1 MEeTH IOpHINYHA HayKa BU3HAYAE
TEHACHII] PO3BUTKY MpaBa i AepKaBH Ta KOPErye IOpUANYHY TPAKTHKY
IUISXOM HAJaHHS OCTaHHIN TOpaJ, IPOTO3HUIliN, PEKOMEH/TAITIH.

Yci 'opuandHi HayKu 3 ODISAAY Ha IPEAMET 1X TOCIIPKEHHS MOYKHA I10-
JUTATH Ha JEKiJIbKa TPyl

Jlo meprioi rpymnu Haiexarb TeopeTudHi Hayku. [IpoBinHe Mictie y mii
TPyl TTOCITae Teopis MepKaBH 1 IIpaBa, sKa € HaHOUIBII 3arajJbHOI0 FOpH-
TUIHOI0 Haykoto. Crienniky nep>kaBHO-TIPABOBOTO PO3BUTKY KOHKPETHHX
KpaiH, CIJBHI Ta BIAMIHHI PHCH Pi3HUX MPAaBOBUX CHUCTEM, TEHJCHII 1X
PO3BUTKY, MOXJIMBICTh 3aIll03MYEHHS 1HO3€MHOI0 JIOCBily 0 MPaBOBOI
cucTeMH YKpaiHU BUBYA€E MOPiBHSUIbHE PAaBO3HABCTBO (FOPHIMYHA KOMIIa-
paruBictuka). JJo rpynu TEOpeTHUYHUX IOPUANYHUX HAYK MPUETHYIOTHCS
OKpeMi HalpsMKH MDXIMCHMIUTIHAPHUX OCIIIKEHb Jep>KaBHO-IIPAaBOBOT
niicHocTi (Hanpukiag, dinocodis Ta comionoris mpasa).

Jpyry rpyiy yTBOPIOIOTh iCTOPUYHI HAyKH (BITYM3HSIHA Ta BCECBITHSA
icTOpisl Iep>kaBy 1 TpaBa, iCTOpis BUEHB PO JiepKaBy i MpaBo). Bonu no-
CHTB JIOKJIJIHO TOCI/KYIOTh YMOBH BUHUKHEHHSI, PO3BUTKY 1 0COOIMBOC-
Ti QYHKIIIOHYBaHHS JepXKaBH 1 MpaBa OKPEeMHX KpaiH, Hail3HAYHIIII BaroMi
€TaIu PO3BUTKY JIE€PKABHO-TIPABOBOI TyMKH 1 3MICT AEP>KaBHO-IIPAaBOBUX
ie#t pi3HUX IIKUT 1 HAIPSMKIiB.
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TpeTro, HaHOLIBITY TPYITY CTAaHOBIISATH TATY3€B1 HAYKH, SIKi ITOCIIAIOTh
LIEHTpaJIbHE MiclLie B CUCTEMI I0pUANYHUX HayK. Jlo HUX Hajle)XaTh HayKu
KOHCTHUTYIIIHOTO, IMBLIEHOTO, aAMiHICTPATUBHOTO, TPYAOBOTO, KpUMiHAIIb-
HOT0, IPOLIECyaIbHOTO Ta iHIIMX rajiy3eil npasa. [Ipenmerom nocmimkeHHsS
KOXKHOI 3 ITUX HayK € Ti crenudivHi IpaBOBi BiTHOCHHH, IO CKIIAIAI0THCS
B OKpEeMHUX cpepax CyCHiIbHOIO )KHTTS, 1 Ti TPaBOBI HOPMH 1 3aKOHOABY1
MIPUITUCH, SIKI BAHUKAIOTh Ha X 06a3i. 3MiCT KOKHOT ramy3eBoi HayKH CTaHO-
BUTHb CHCTEMa 3HaHb PO BiIMOBIAHY rally3b MpaBa — PO LIIIXH il po3-
BUTKY 1 BAOCKOHAJICHHS, JKepelia, TPUHIUIIH, 3MICT 1 CHCTEMY HOPM, IO
BXOJSTH JIO0 HEl, MPaKTUKY iX peami3aiii Tomjo. Bin craHy HaykoBUX 10-
CIIIJPKEHD TaTy3eBUX HayK 3HAYHOIO MIPOIO 3aJIEXKaTh SKICTh 3aKOHOJaBYHX
poOiT, mpoBeneHHs peopM y paBoBiii cdepi, 30kpeMa koaudikais 3a-
KOHOaBCTBa. HeBHITaIKOBO HAYKOBIIi CTAHOBJIATH OUTBIITY YaCTHHY POOOUMX
TPy, SIKi TOTYIOTh IPOEKTH HAHOUTBIT MPUHITMITIOBUX TalTy3¢BUX HOPMATHB-
HUX aKTiB.

Jo rpynu rany3eBux HayK IPUMHUKAIOTH i Ti, 110 BAHUKAIOTh Ha Iepe-
THHI PI3HUX Tally3e MpaBa i MaloTh KOMILIEKCHHH XapakTep. BoHu iMmeHy-
IOThCSI MIKTaTy3eBUMU. Jl0 HUX MOJKHA BiIHECTH, HAITPUKJIIAl, KOMILIEKCHY
HayKy TOCHOIAapChKOTO MpaBa, sSika BUHUKJIA 3 HOTpeOU BUBYEHHS 1 BIO-
CKOHAJIEHHS TIPAaBOBOT'O PEryJI0BaHHS PUHKOBUX BiIIHOCHH, IO PO3BHBA-
I0TbCS B YKpaiHi, i BUBYAE A110 HOPM Pi3HUX Taly3ei mpaBa — LUBIIBHOTO,
aJIMiHICTpaTUBHOTO, iHaHCOBOTO — Y cepi mimnpuemuunTea. Komrmek-
CHHI XapaKTep MalOTh TAKOXK HAyKH €KOJOT1YHOT0, 3eMEIBHOTO Ta 1HIIHX
rajxysei npasa.

UYerBepTy TpyIly B CUCTEMI IOPUIUYHUX HAYK CKIAJAI0Th MPUKIIAIHI
Hayku. [ToMi>k HUX CITiJT BUPI3HUTH CyJOBY MEIUITUHY, CYIOBY IICHXiaTpifo,
KPUMIHATICTHKY, KpUMIHOJIOTIIO0, IPAaBOBY CTAaTHCTHUKY. L1i Hayku mOCITiHKy-
IOTh NMUTaHHS, TICHO TOB’53aHi 3 GYHKIIOHYBaHHSIM JepKaBH 1 MpaBa.
Bonwu BiztirpatoTs poib OpieHTHpPA B IisTTLHOCTI MMOCA0BUX 0Ci0 3 peaiza-
uii BUMor npasa. Hanpukinaa, KpUMiHaNICTUKY CTaHOBJIATH HayKOB1 3HAHHS
PO METOJMKY, TAKTUKY 1 TEXHI4YHI 3ac00H, 110 3aCTOCOBYIOTHCS MIPU PO3-
CIIiIyBaHHI 3JI0YMHIB, KDUMIHOJIOT1I0 — HAyKOB1 3HAHHS MPO IPUYUHHU
3JI0YMHHOCTI i METOAM YCYHEHHS! 0OCTaBHH, IO CIPHUSIOTH i iCHYBaHHIO,
CYJIOBY TICUXIaTPiF0 — HAYyKOBI 3HAHHS MPO NUISIXH BCTAHOBJICHHSI TICBHOT
rpynu 0OCTaBUH, IO BUKIIOYAIOTh IOPUIUYHY BiJIOBIIaIbHICTH, Ta iH.
XapakTepHUM JJIsl HayK, 1[0 HAJEXKaTh JIO 1€l TPYIH, € BUKOPUCTAHHS
HUMH JaHUX HE TUTBKU IOPUCIIPYACHIIIT, a i IHIIUX HayK — XiMmii, 6ioorii,
aHatoMmii, i3k, OaTICTHKH, MOBO3HABCTBA. [liITBEPIKEHHSIM ITHOTO € TE,
IO CY/I0Ba MEIUITHHA, TICUXIaTpist, TICHXOJIOTIs Ta CTATHCTHKA BUCTYTIAIOTh
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CKJIJIOBUMH YaCTHHAMH BOJIHOYAC SIK ITPABOBOI HAYKH, TaK i MENYHOI, CTa-
TUCTHUYHOI 1 TICUXOJIOT1YHOT HayK, Ha TTOJIOKEHHS IKUX BOHH CIIUPAIOTHCSL.

Jo m’aroi rpynu IOpUANYHAX HAyK CIIiJ BiTHECTH rajy3i, 10 OCIHTi-
JUKYIOTh MIKHApOHE MpaBo. M1eThes mpo HayKy MiXKHApOIHOTO my6itiu-
HOTO 1 M>KHApOJHOTO IPUBATHOTO paBa. OCTaHHIMH POKaMH Jeai Oiib-
IIOr0 PO3BUTKY HAaOyBarOTh JOCHIKEHHS IPABOBUX YTBOPEHB, SIKi 3100y1IH
B JIiTepaTypi Ha3BYy €BPOIEHCHKOTO IMpaBa, KOCMIYHOTO TIpaBa, iHhopMarriii-
Horo 1paBa. L{i mocmiKeHHS BiIMOBIIAIOTh CBITOBIHM TEHIEHIIIT TTOCHUIICHHS
IHTEeTpaiifHAX MPOIIECiB i MIXKHAPOIHOTO BIUIMBY Ha HAIllOHAIBHI TIPAaBOBi
CHCTEMH.

— § 2. 3arajJibHa TEOpisl Aep:KaBH i mpaBa
SIK QYHIAMEHTAJIbHA HayKa:
NOHATTS TA PUCH

3araJjibHa Teopisi AepKaBH i IpaBa ¢ QyHOAMEHMATLHOIO IOPUOUYHOIO
HAYKO10, KA 8UBYAE CYMHICMb I HAUDLIbUL 3A2ANIbHI 3AKOHOMIPHOCTI BU-
HUKHEHHS, pO3GUMKY ma yHKYIOHYBAHHS NPABA 1 0epicasu 8 ix 83acmo-
38 A3KY, A MAKOHC UXIOHI OIS BCIX IOPUOUUHUX HAVK NOHAMMAL.

3aranpHil Teopii AepKaBH 1 IpaBa sSK HayIll TPUTaMaHHI IIEBHI CTICIIH-
¢biuHi pucwH.

Ilo-nepuie, 3aranpHa TeOpis EpKaBU 1 MpaBa € HAYKOI CYCILIBHOIO,
OCKUTBKH BiJIIOBIHO IO CBOTO IMPEAMETa BOHA MOCITIKYE TaKi CyCIHiIbHI
SIBUILIA, SIK TIPABO 1 IepKaBa, IX CTPYKTYPY, IPU3HAYEHHS], IIIHHICTh Ta OCHO-
BHI IHCTUTYTH. B mporieci mocsrHeHHs CBOiX HAyKOBUX IiJIEH Teopis Jaep-
JKaBH 1 TIpaBa B3a€EMOJII€E 3 IHIIUMH CYCIUTEHIMH HAyKaMH 1 MK THCITATLITI-
HapHUMHU cepaMu 3HaHb, TAKUMHU SIK (iocodid 1 corionoris mpasa, Mo-
JIITOJIOTIS, IICUXOMOTIs Ta 1H.

Ilo-0pyee, Teopis nepkaBH i IIpaBa BXOAUTH 10 CKJIAAy IOPUIAIHUAX
Hayk. ®opmynroroun 0a30Bi FOPUIUYHI TTOHITTS, PO3MISAAI0YH 3araibHi
TIOJIOXKEHHS TIPO AEPrKaBy 1 IPaBo, a TAKOXK COIialbHi, ICHXOIOT14Hi, i71e0-
JIOTIYHI MMepeayMOBH iX BUHUKHEHHS 1 PO3BUTKY, TEOPis IEpiKaBH 1 ImpaBa
MOCi/1a€ MPOBIIHE MICIIE B CUCTEMI FOPUCTIPYACHILI.

Ilo-mpeme, nist 3aranbHOT TEOPIi Iep>KaBH i IpaBa BIACTUBUN IBOE -
HHN XapakTep, Mo MPOSBIAETHCS y JOCTIHKSHHI AepKaBH 1 TIpaBa y MeKax
OJHi€T HAayKH B IX €JHOCTI, B3aEMO3B 43Ky 1 B3aemonii. Teopis gepxaBu
1 TIpaBa BUXOAMTH 3 TOTO, [0 CYyYacHE MPaBO € HEBIAPUBHUM BiJl JICPIKABH.
Hiroun y nmpaBoBux Gopmax, nepkaBa MIOBUHHA OXOPOHSITH BCTAHOBIICHUH
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Yy CyCHUTBCTBI MPABOIOPSIOK Ta 3aCTOCOBYBATH B Mepea0aICHIX MPABOM
BUTAAKaX MPUMYC J0 TPaBOMOPYIIHMKIB. Y TOIl JKe Jac mMpaBo Ma€ BEpPXO-
BEHCTBO HaJ JACpPKaBoIo, 110, 30KpeMa, 3akpimieHo y cT. 8§ Koncruryii
VYkpainu. BepxoBeHCTBO mpaBa IpOSBISIETHCS MEPEAYCiM y TIPUMATi TIpaB
1 cBOOOI JIFOIMHY 1 TPOMAITHUHA, SIKi € HEB1TUYKYBaHUMU, HETIOPYIITHUMHU
1 TAaKUMHU, IO HE MOXKYTh OyTH Hi aHYJIbOBaHi, Hi 3BYy>KE€H1 JIepPIKaBoIo.

Tlo-uemeepme, TeOpis AepKaBH 1 IIpaBa € HAYKOIO 3arajbHOI0, OCKIIBKI
JIOCITIKY€ JIUIIE HAHOIIBIN iICTOTHI, IIUPOKI 32 00CSITOM MUTAHHS BYCHHS
PO JIEprKaBy 1 MPaBo, po3MIsiIa€ OCHOBHI 3aKOHOMIPHOCTI JIep>KaBHO-IIPaBOBOT
JUHACHOCTI, pO3B’s3y€ MPOOJIEMH, BaXIIUBI JJIs FOPUCTIPYICHIIIT B I[IJIOMY.
CdopmyniboBaHi TeOpi€ro JepikaBy 1 MpaBa HAYKOBI 3aKOHH, KOHIICTITYaJIbHI
TIOJIOXKEHHS, TIPHHIIMITY MTPU3HAYEHI, SIK IPaBHJIO, JUIs 1X 3arajibHOTO 3aCTO-
CyBaHHS BCIMa IOpUINYHIMH HayKaMH a0o 1x OubIricTio. ToMy HalfTOUHIIIO0
Ha3BOIO ITi€1 HaykH OyJie «3arajabHa Teopis IEepKaBH 1 IMpaBay — caMe «3a-
TaJbHa», OCKUTBKY ¥ 1HIIMM FOPUIUYHAM HayKaM MPUTaMaHHI CBOI TEOpii,
110 MaIOTh HE 3arajlbHUM, a IPUBAaTHUNA XapakTep.

Ilo-n’ame, Teopis Aep>kaBH 1 ipaBa MOXKe OyTH OXapaKTePU30BaHA K
HayKa CHHTeTHUYHa (y3arajbHiooua). Jlo ckiaay 3aranbHOi Teopii nep:kaBu
i MpaBa BXOAATH HE TiNbKH 3HAHHS, OJep)KaHi Li€l0 HAyKolo, a i B y3aralib-
HEHOMY BUIJIS1 HAYKOBI 300YTKH iHIINX IOPUINYHHUX HayK, SKi BABYAIOTh
Pi3Hi aceKTH Aep:KaBHO-NPaBOBOi NiHCHOCTI. Tak, BUCHHS PO IOPHINYHY
BiJINIOBIIAJIBHICTh, SIKE € CKJIaJIOBOIO MPEIMETa 3arajibHOT Teopii JiepiKaBu
i MpaBa, HE MOKE HE CITUPATHCS Ha OJIepXKaHi raly3eBUMHU HayKaMHU JaHi
10710 KOHCTUTYIIHHOI, IMBUIBHOI, KpUMIHAIBHOT, aAMIHICTPATUBHOI Ta
IHITUX BHUIIB FOPUINYHOI BiATIOBINAIEHOCTI.

Tlo-wocme, 3araJIbHy TEOPIIO IEep KaBH 1 IIpaBa CIIiI PO3TIISAIATH K Ha-
YKy METOIOJIOTIUHY. 3arajabHi 3aKOHOMIpHOCTI, BUPOOJICHI TCOPIETO eprka-
BU 1 MpaBa, BUKOPHUCTOBYIOTHCS 1HITUMH IOPUIUIHAMHI HayKaMH SK METO-
JIOJIOTI4HI OPIEHTHUPH TIPH AOCITIKEHHI OCTaHHIMHU BIIACHOTO TIPEIMETa Ta
BUpIIICHHI CBOiX 3aBJaHb. METOMOJOTIYHY POJIb BUKOHYE TAKOXK €IHHUN
IUIs BCi€ IOpUCTIPYACHLIT TOHATIHHUH amapar, SKiid po3poOIIseThbes 3araib-
HOIO TEOpi€lo JepkaBH 1 npaBa. HeBumaakoBo onaHyBaHHS I0PHITYHOIO
npodeciero MaitOyTHIMU TPaBHUKAMH PO3NOYMHAETHCS caMe 3 Kypcy Teopil
JICp’KaBU 1 TpaBa, 0e3 sIKOi CHCTEMHE BUBYCHHS IHIINX FOPUIUIHUX JHC-
LMIUIIH € HEMOXKJIMBHM.

Ilo-cvome, BaXIIMBOIO PUCOIO 3araibHOI Teopil JepxkaBH 1 mpasa € ii
(hynmamenTansHUM XapakTep. [Ipsma mpakTuyHa Opi€HTAIlis HE HaJIeKUTh
JI0 TOJIOBHUX 3aBJaHb I1i€l Hayku. JIlnme oOMekeHe KO0 3araibHOTeope-
THYIHHX 3100y TKIB Oe3MmocepeHhO BIUTUBAE HA IOPUANYHY TisUTEHICTE (TIpH-

18
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KJIaJJOM OPIEHTOBAaHMX HA MPAKTUKY MOJOXKEHBb T€OPil IepkaBu 1 mpasa
MOXKe OyTH, 30KpeMa, BUCHHS PO I0pUANYHY TEXHIKY). SK yxKe 3a3Haqao-
cs1, 17151 Teopii Aep>KaBH 1 MpaBa BIACTUBUI BUCOKUI PIBEHb HAYKOBHUX y3a-
raJIbHEHb, BOHA MICTHTD MOJIOKEHHS, SKi YTBOPIOIOTh TEOPETUYHY 1 METO-
Jonoriyny 6a3y (QyHIaMeHT) IopUCTIpyaAeHIlii, 00’ €THYy€ IOPUINYHI HAYKN
B €/IMHY, IIUTICHY, BHYTPILITHBO y3TO/DKEHY CUCTEMY.

Hageneni pucu 3aranpHOI TEOPii JeprKaBy 1 IpaBa JO3BOJISMIOTH OXapak-
TEpU3YyBaTH 11 SIK BUXiHY 1 OCHOBOIIOJIOXKHY JUCLUILTIHY, IO € KIIIOUOBOIO
U1 GYHKIIOHYBaHHS KOMIUIEKCY HayKOBUX 3HAHb PO JIEpXKaBy 1 IPaso.

§ 3. Ilpeamer 3arajibHOI TeOpii Aep:KaBH
i mpaBa, iloro cTpykrypa

Hawm Bxe BiIOMO: MpeaMeToM MEeBHOI HAYKH € Te, 110 BOHA BHBYAE,
IIpeameTrom 3arajibHOI Teopii 1epaxaBu i mpaBa ¢ cymuicmos i HANOIILW
3a2anbHi 3AKOHOMIPHOCTI UHUKHEHHS, PO36UMKY, (DYHKYIOHYBAHHA NPABO-
8UX 1 0epIHCcABHUX ABUW I NPOYeci8, a MAKOIHC 20NI06HI, GUXIOHT O ciei
FOPUOUYHOI HAYKU NOHAMMAL

BiamoBinHO 10 HaBEACHOTO BU3HAYEHHS y CTPYKTYpi IIpeaIMeTa Teopii
Jiep KaBy 1 MpaBa MOXKHA BUPI3HUTH TPH CKIIAJIOBI:

1) cyTHicTh IpaBa i IepxKaBu;

2) HaWO1IBIT 3aralibHI 3aKOHOMIPHOCTI BUHUKHEHHS, PO3BUTKY, QyHK-
IOHYBaHHsI [TpaBa 1 JeprKaBu;

3) cucteMy IOPUANYHUX MOHSTb.

[lepmm eneMeHTOM TIpeaMeTa, SIKAK JOCITIKY€EThCS 3arajJbHOTeope-
THYHOIO HAYKOIO, € CYTHICTh MpaBa i JepiKaBu. [i CTAHOBJIATH TONOBHI,
HaHOUTBII ICTOTHI SKOCTI, IO BiPi3HSIOTH IIi SBUIA BiJl CYMIXKHUX OJTHO-
pimHUX GeHOMEHIB (HAPHUKIIAL, MPaBO — Bijl IHIIUX BUIIB COIiadTbHUX
HODM, JIep>KaBy — BiJl HeZIep»KaBHUX opraHizaiiil Bnaau). st mpaBa Takoro
SIKICTIO € 3aKPITUICHHS] HUM 3 BUCOKHUM CTYIIEHEM JeTaji3alii Mipu MOXKIIH-
BOi 1 HaJIEKHOT TOBEAIHKY JIFOMCH, IS IepKaBu — HasSBHICTH B KpaiHi
MOJITHYHOI BIIAJH, IO MOIIUPIOETHCS HA BCE HACENCHHS. YSIBICHHS PO
CYTHICTB Jep:KaBH 1 IpaBa 3a0€3Meuyr0Th MOTTHONEHHS Ta KOHKPETH3ALII0
3HaHB MOA0 MTPUPOAY IOPUINYHUX SIBHII Ta € BiIIPaBHUMH JI51 BUSIBIICHHS
1 TOCJIKSHHS JII0UMX Y IEP’KaBHO-ITPABOBIN chepi 3aKOHOMIPHOCTEH.

Posrnsimatoun apyry ckiaznoBy IpenMeTa Teopii AepkaBH i mpasa, 3a-
3HAYMMO, IO JAEP’KaBHO-TIIPaBOBi 3aKOHOMIPHOCTI — 1€ 00’ €KTHBHO iCHY-
1041, MOIMBI IS TII3HAHHS 3aralibHi MPaBwUiia, 32 SKUMHU BiJ0yBarOThCS
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(hopmyBaHHS, PO3BUTOK 1 (PyHKIIOHYBaHHA JAEP>KABHO-IIPABOBUX SBHIIL.
BuBdeHHs qaHUX 3aKOHOMIPHOCTEH PO3KpUBAE HEOOX1THHIA, TIOCTIHHIH Ta
ICTOTHHH 3B’S[30K ITUX SBHII MiK COOOI0 Ta 3 IHITUMH COIiaTbHUMHA (heHO-
MeHaMH. AJie CITiJ] BpaXOBYBaTH, IO Jlisl JepKaBHO-TIPaBOBUX 3aKOHOMIp-
HOCTEW He Mae XapakTepy aOCOIIOTHOI (haTanbHOCTI. B cycminbHii mpak-
THUIi HE BUKJIFOYAIOTHCS OKPEMI, Y TOMY YHCIi BUITaIKOBI, BiIXHIJICHHS BiJI
3aKOHOMIPHOCTEH. 3aKOHOMIpHUM, HAPUKIAJ, € HASBHICTb Yy AE€P)KaBHO-
OpraHi30BaHOMY CYCIIIBCTBI CBO€T TepuTopii. Lle mpuTamManHO MPakTU4IHO
KOXHIN JepkaBi. ¥ TOH e 4ac MOHTOJIbCbKa CEPEeIHbOBIUHA JepiKaBa
nocCTiiHOT TepuTopii He Marna. KpiM Toro, sik mpaBuIio, IepKaBHO-IIPaBOBI
3aKOHOMIPHOCTI € BapiaTHBHUMHU (TOOTO MaroTh JISKiIbKa BapiaHTIB PO3BU-
TKY), OCKUIbKH 3/1iIHCHEHHS IIMX 3aKOHOMIPHOCTEH MOKe Oy TH CKOPETOBAaHO
YMOBaMHU IIEBHOTO CYCIIbCTBA, KpaiHu, uBiLmizamii. Tak, 3HaYHA collianb-
Ha Halpyra, 0 MaJia MicIle Y PO3BHTKY nIepkaB €Bponu Ta [liBHIUHOT
Awmeprkn Hanpukiam XIX — modgarky XX CT., B ISSIKAX BHITaIKaX IMPH-
3Bela sIK 10 PEBOIIOLIHHOI 3MiHHU IEP>KaBHOTO JIafy (K, Hanpukian, y Po-
citicpkilt immepii y 1917 p.), Tak i 10 yXBaJIeHHsI COI[iaIbHUX 3aKOHIB, TI0-
JTOTIAHHS 3HAYHOTO €KOHOMIYHOTO PO3MIApYBaHHS y CyCIIJILCTBI 1 BpeITi-
pelT BUHAWAEHHS COLialbHOTO KoMIpomicy (kpainu 3axignoi €spomnd,
CUIA Ta in.)".

o 3aKkoHOMIpHOCTEH BUHMKHEHHS, PO3BUTKY Ta QYHKLIOHYBAaHHS
JIepKaBH 1 MMpaBa, sIKi BUBYAE 3arajibHa TEOpis JepXKaBH i IpaBa, MOXKHA
BiJTHECTH, 30KpeMa, 3aKOHOMIpHOCTi ()OpMyBaHHS MpaBa i BAHUKHEHHSI
JIep >KaBHOCTI, a TAKOXK 3MiHU iICTOPUYHUX THITIB TIPaBa i IepiKaBH; 3aKOHO-
MIpPHOCTI pPO3BUTKY (OpM TIpaBa i Iep>KaBH Ta iX €IeMEHTIB 1 BUAIB; 3aK0-
HOMIPHOCTI [Iii Tep>kaBHOTO MEXaHi3My, MEXaHI3My IIPaBOBOT'O PETY/IIOBaH-
HS, CTBOPEHHS PEXUMY 3aKOHHOCTI 1 IpaBonopsaky Touio. [Ipu npomy
Teopis AeprkaBH i IpaBa abCTparyeThCs BiJl CTaHy 1 pO3BUTKY IpaBa i 1ep-
JKaBH OKPEMUX KpaiH, a TAKOXK BiJl 3aKOHOMIpHOCTEH (PyHKI[IOHYBaHHS
KOHKPETHHX IOPUINYHMX IHCTUTYTIB. [lepIii CTaHOBIIATH IPEAMET iCTOPHUKO-
IOPUINYHHX HAyK, & APYTi BUBYAIOTHCS rally3eBUMH TUcUuILTiHaMu. Teopist
X JIep>KaBH 1 IpaBa po3IAAaE TUIbKY HAWOLIbII 3arajibHi AepKaBHO-TIPAaBOBI
3aKOHOMIPHOCTI.

Jlo cTpyKTypH mpenMeTa 3arajabHOi Teopil epikaBHy i mpaBa HaJIekKaTh
TaK0X OCHOBHI FOPUIMYHI IOHATTS. 3arajibHa Teopist Aep>KaBH 1 paBa po3-
poOiIsie TOHSTTS OCHOBHUX MPABOBUX 1 JIEP)KAaBHUX SIBHII[ Ta IPOIIECIB,

! 3Ha4yHy poJib y [IbOMY Ipolieci Bifirpasu Takox Ilepma CeiToBa BifiHa, ii migcymMkn
Ta HACHIJIKH, 10 TAKO)K BKA3y€ Ha IMOBIPHUIA Ta BapiaTHBHHUI XapaKTep AepKaBHO-TIPABOBUX
3aKOHOMIPHOCTEH.
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3HAHHS PO SKi € HEOOX1THUM TECOPETUIHUM Ta METOMOJIOTIYHUM (dyH/Ia-
MEHTOM SIK JUIsl MIPUKIIAIHUX IOPUINYHUX HayK, TaK i 0e3mocepeHbo A
IOPUINYHOI NPAKTUKU. [IOHATTS IOpUOMYHHUX KaTETOPil, 0 MalOTh BCe3a-
TaJIbHUH XapaKTep, CTAHOBUTH TOJIOBHUH MOHATIHHUN P/ 3arayibHOT Teopii
JepkaBu 1 mpaBa. Lle Taki MOHSATTS, SIK paBo, AepKaBa, X THIH, GOPMH,
(yHKLIT, cyBepeHiTeT, Jep>KaBHUN arapar, HOpMU [IpaBa, IPUHLUIIY [1PaBa,
MIPaBOCBIAOMICTb, TPABOBIAHOCHHH, 3aKOHOTBOPYICTb, TPAaBO3aCTOCYBaHHS
i moa. BukopucraHHs CiNbHUX I BCi€l FOpUCTIPYAEHIIIT OHATE 3a0e3-
TIeYy€ BHYTPIIIHIO Y3TOKEHICTS 1, HAUTOJIOBHIIIIE, €eKTUBHICTh IOPHIUY-
HOI HayKH, 3aKOHOJIABCTBA, IIPaBa B ILJIOMY.

§ 4. ®ynkii 3arajabHOI TEOPil HepKaBu
i mpaBa

@yHKIil 3araJpHOI Teopii 1epkaBy | NpaBa — ye 20106HI HANPAMKU
iT 6nusy Ha 0epoIcasHo-npasosy OIUCHICHb MA PO36UNOK THULUX IOPUOUYHUX
nayx. Cnenudika Teopii iepaBH 1 paBa MoJIsTrae B TOMY, IO 115l HayKa Mae
sIK QyHKUii, IpUTaMaHHI IOPUINYHIN HayLl B IiIOMY, Tak 1 QpyHKuii, Biac-
THBI JIATIIE 71 TEOpii AeprKaBH 1 TIpasa.

Cepen dyHkiiii Teopii nepkaBu 1 mpasa, [0 € CIUIBHUMH JJIS BCiX
IOPUANYHUI HayK, MOXKHA BUJUIUTH TaKi.

Iliznasanvha (enoceonoeiuna) ¢ynxyis CripsMoBaHa Ha 3000y TTS 1 pO3-
HIMPEHHSI HAyKOBUX 3HAHB PO JEPKaBHO-NPABOBI SBUILA, IX XapaKTepHi
pHcH, CYTHICTb, (POPMH, IPUHLIUIH, IHCTUTYTH Towo. Ll dyHKIis HAallBU-
pasHiIIe MPOSIBILETHLCA Ha MOYATKOBOMY €TaIrl JOCTIIKSHHS IepKaBHO-
NPaBOBHX SIBHII MPH ONMCaHHI Ta 3’SICYBaHHI iX 03HAK 1 Ma€ MmepuopsiIHe
3HaYEHHS IS OPUIUYHOI OCBITH. Tpeba TakoX po3yMiTH, IO MpoIec
M3HAHHS JIEP’KaBH 1 MpaBa € HEBIMTWHHUM, OCKUIBKH ITPOTSATOM 1CTOPI1 JTFOI-
CTBa i SIBUIIA TIPMAHESHTHO PO3BUBAIOTHCS 1 3MIHIOIOTHCS, [0 BUMArae
MOCTIHHOTO OHOBJICHHS YABJICHBb PO JAEP>KaBHO-IPABOBY AIMCHICTb.

Eepucmuuny ¢ynxyiro 3araibHOI TeOpii Jep>KaBH i ITpaBa CIPSIMOBAHO
Ha BCTAHOBJICHHS 3aKOHOMipPHOCTEH PO3BUTKY Ta (DYHKIIOHYBaHHS IpaBa
i JepxaBu. K10 cCIOCTEPiraeThCs MOBTOPIOBAHICTH THUX UM 1HIIUX
Jlep>KaBHO-TIPABOBHX SABUIT a00 TPOIIECiB, HayKa (iKCye ITI0 TTOBTOPIOBA-
HICTb SIK TEHICHI[i10. BUCHOBOK MpO MOCTIHHICTD Ta CTIMKICTh iCHYBaHHS
MIEBHUX TEHCHIIIH, iX ICTOTHICTH JUIS ICP>KaBHO-ITPABOBOI TIMCHOCTI O3HA-
Yae MepeTBOPEHHS TEHACHITI Ha 3aKOHOMIpHICTh. Tak MOXKHA, HATIPHUKITA],
OI[IHUTH PO3IIUPEHHS IEMOKPATHYHUX TIpaB JIIOAWHH 1 TpOMaJsTHUHA Ta
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rapaHTiil ix 3mifiCHEHHS 32 paXyHOK MOJIOKEHB, 3aKPIMIICHUX Y MIXKHAPOA-
HHUX JOKyMeHTax. [IpoTsrom meBHOro 4yacy faHe BiIKPHUTTs OyJI0 TEHAEH-
IIi€F0 PO3BHUTKY IIUX TIpaB, ajie 3apa3 HaOyJI0 TAKUX MAcIITadiB, SKi T03BO-
JSIOTH XapaKTepU3yBaTH el MpoIiec K 3aKOHOMIpHICTh. Peamizaris eB-
pucTHYHOI (PyHKIIIT IepexyciM € CBITYEHHSIM PO3BUTKY SIK 3araJIbHOT TEOPii
JIep KaBH 1 TIpaBa, TaK 1 FOPUAMYHOI HAYKH B LILJIOMY, TapaHTI€0 B 1X 3aiiBOi
JorMarusarii.

DyHKyin HAyK08o20 nepedbauenHs ONATaE B HAyKOBOMY ITPOTHO3YBaHHI
HUBSIXIB TOAATBLION0 PO3BUTKY AEPKABHO-TIPABOBOI IiHICHOCTI, MPOMIKHHX
Ta KIHLIEBHUX PE3YJIbTaTiB LILOTO PO3BUTKY. Hanpukia, NociiaKeHHs 3B 13Ky
JICpPKaBH 1 paBa 3 HUHINIHIM PO3BUTKOM B YKpaiHi pHHKOBUX BiJHOCHH J]a€
MiICTaBU JUIsl IPOTHO3YBAaHHS MOJANIBIIOTO 3pOCTaHHs cepu MPUBATHOT
BJIACHOCTI, OOMEXEHHS JePKABHOTO BTPYUaHHS y TOCHIONAPCHKI BITHOCHHH,
30UTBIIICHHS TIITOMOI Bark CTOCYHKIB MiJK TOCIIOAPIOIOYNMHE CY0’ €KTaMH,
10 3aCHOBAHI Ha JIOTOBIPHUX BiTHOCHHAX, CKOPOUCHHS Y TIEPCIICKTUBI JIep-
JKaBHOTO amapary. Kpim Toro, BukoHyr0ur (QyHKIIIFO HayKOBOTO TiepeoadeH-
Hsl, 3arajbHa Teopis Jep:KaBH 1 IpaBa BUSBISLE MPoOIeMH, sIKi HOCTaHYTh
nepe]] IPaBoM 1 Aep>KaBoi0 Y MallOyTHbOMY, a0U CKOpETYBaTH 1 HalpaBUTH
€BOJIIOLIIO [IUX SIBUIL Y TOTPIOHOMY CYCITUILCTBY HAIPSIMKY.

Dynxyis donomozu npaxmuyi I0B’s;3aHa 31 CITYKOOBOIO POILTIO 3aTAJIBHOL
Teopii AepkaBH 1 IpaBa, Mi3HaBaIbHA TisUTbHICTD SKO1 CIIPSIMOBaHa HE TLTBKU
Ha (popMyBaHHS TEOPETHYHOTO (PYHIAMEHTY IOPUANYIHOI HAYKH, a i Ha BU-
pILIEHHS CYTO MPAaKTUYHUX MHUTaHb. 30KpeMa, PO3pOOJISIFOYr BUSHHS PO
CHCTEMY HOpMAaTHBHO-TIPABOBHX aKTiB, TEOPIsl JEPXKAaBH 1 IIpaBa 3/1aTHa OJTHO-
YacHO PO3pOOIISTH MPOIMO3HIIIT IOA0 BIOCKOHAJICHHS! CHCTEMH 3aKOHO/IAB-
ctBa. [[ist Toro, MO0 BCTAaHOBUTH 3B’ 30K MIX Pi3HAMH IOPUINIHUME SBU-
LIaMH, IPaBUIBHO BUTIYMauUTH NIPAaBOBY HOPMY, 3aCTOCYBATH aHAJIOTiO
IIpaBa YM 3aKOHY, IPABHUKHU 3BEPTAOTHCS CaMe 10 3araJlbHOTEOPETHUYHUX
TIOJIOKEHb. BaXKKo MepeoIiHnTH 3HaYeHHS i€l (DYHKINT SK 1S FOPHINIHOT
HayKW, TakK i JJIs IpaBa B MiJIOMY, OCKLJIBKH FOPUCTIPY/CHILIS, sIKa MPSIMO 91
OIIOCEPEIKOBAaHO HE BUKOHYE MPAKTUYHOI (yHKIIl, HE Ma€ COLIaNbHOI 1IiH-
HOCTI, a paBo, 10 HE CITUPAETHCS HA HAYKOBE MAIPYHTS, HE MOXKE €(PEKTHB-
HO BHKOHYBATH MPAKTUYHY POJIb PETrYIATOPa CyCHUTbHUX BiTHOCHH.

10eonociuno-suxosna gynxyis. 3araabpHa Teopis AepikKaBy i paBa € CUC-
TEMOIO MOMIISA/IB HA JIEPKaBy 1 MpaBo. 3MICT IIUX MOIVISIIIB 3aJIEKUTh Bij
i7IeifHOT OCHOBH YSIBIICHBb MIPO JCPKABHO-TIPABOBI SBUIIIA 1 MOXKE BEIBMH
BiIpi3HATHCA. B yMOBax AeMOKpaTUYHOTO CyCHITBCTBA TAKUMU iAEsIMU
€ BEPXOBEHCTBO ITpaBa, IPUMAT IIPaB i CBOOO JIFONWHY i TPOMAJTHIHA,
3aKOHHICTB 1 IPABOIOPSIOK K OCHOBA COIiaIbHOTO OyTTs, po30ymoBa
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MIPaBORBOI 1 COIMAIBHOI JIepkaBy Tomo. Ha miacrasi nux ineit Teopis mep-
JKaBH 1 IpaBa OPIEHTYE YIACHUKIB CYCITUIPHUX BiTHOCHH HA TIOBAary J0 TIpaB,
cB00OI, 3aKOHHUX 1HTEPECIB JIOMUHH 1 TPOMATHIHA, HEYXIIbHE BUKOHAH-
HSI BUMOT 3aKOHO/IaBCTBA, B3a€MHY BiJIMTOBINaIbHICT JIIONWHY 1 AEPIKaBH,
HiIBUIIEHHS IPaBOBOI KyJIbTYpH Ta iH.

Jo ¢yHK1ii 3aranbHOi Teopii AepkaBu i MpaBa, sAKi BigoOpaxarTh
0Cco0IMBOCTI 11 HAYKOBOTO CTaTyCy Ta crenudiky npeaMera, CiijJ BiJHECTH
V3a2abHIOWY, THMe2Payiliny Ta Memoooio2iuHy QYHKYIL.

BukoHytoun npuTaMaHHy i y3aranbHiouy (QyHKIiI0, Teopis AepiKaBH
1 IpaBa aKyMyJIIO€ 1 CHCTEMaTH3Yy€ BUCHOBKH, 3p00JIeHi iHIIUMH IOpHIIY-
HUMH AMcUuIUTiHaMu. Hanpukian, aHani3youu 1aHi iCTOpHYHUX HayK PO
po3maja mepBiCHOOOIIMHHOTO JIaay B JAESKUX KpaiHax, Teopis JAep>KaBH
1 IpaBa y3arajbHIOE BiZIOMOCTI TIPO COIialbHI HOPMH, AKi i y TiepBic-
HOMY CYCITUIBCTBI, a TAKOXK PO Tiporiec opMyBaHHS IIpaBa, Horo ocooIm-
BOCTI 1 €TaIy, NPUYNHY Ta IUIIXM BUHUKHEHHS Aep>kaBu. BukopucTtoByto-
YH HOJIOXKEHHS Tally3eBUX HayK PO HOPMU IIPaBa, 3aralbHOTEOPETUYHA
HayKa CTBOPIOE BUEHHS IIPO HOPMY IIpaBa, ii CTPYKTypy, creniaaizoBaHi
HOPMHU TIpaBa TOIIO.

VY3araapHIOIOUM HAyKOB1 PO3pOOKM OKpEeMHUX HayK, TEOpisl AepiKaBu
i mpaBa 371aTHA 3a0€3MeuyBaTi CBOTO POAy «OOMiH» TEOPETHUYHUMHU 3710~
OyTKaMy MiX Pi3HUMH IOpUAMYHIUMH HayKaMu. Hampukman, BueHHS Tpo
NPaBOBITHOCHHU «BU3PiJI0» ycepennHi HayKH [IUBLIBHOTO TpaBa, MicCis
4oro OyJi0 BHKOPHCTAHO TEOPI€I0 ACepKaBH 1 Mpasa JUisl IepeHeCeHHs Bijl-
MOBITHUX 3arajibHOTEOPETHYHUX y3aralbHEeHb B 1HINI rayry3i OPUIAIHOT
HayKH.

Jlst 3aranbHOI Teopil AeprKaBH i MpaBa BIACTHBA TAKOXK IHTETpaIliitHa
dbyuakmig. Y mporeci ii peamizamii BimOyBaeThCsl iHTETPAITis IOPUIUTHUX
SIBHII] 1 TTOJIO)KEHb 1HITNX IOPUINIHAX HAYK V 3arajJbHOTEOPETUYHI TOHST-
TSI, 10 MalOTh aOCTPaKTHUH XapakTep, a TAaKOX (OPMYIIOIOTECS 1X BU3HA-
YEeHHSI, OCHOBHI PHCH 1 3arajibHi 3aKOHOMIPHOCTI PO3BUTKY Ta (DyHKITIOHY-
BaHHsL. L1 HOHATTSA Ta X BU3HAYCHHSI CTAHOBISTH KapKac yciel IopuaAnIHOl
HayKH, OCKIJIbKU B KOHLIEHTPOBaHii (hopMi BUBOJSTH CIIIBHI, HAHiICTOTHI-
IIi PUCH Ta O3HAKHU TOJIOBHUX JIEPKABHO-ITPABOBHX SIBHIII.

3aranbpHa Teopii AepKaBH 1 IpaBa BUKOHYE i METOAOJIOTIUHY (PyHKIIIIO.
Sk yrke 3a3Ha4aN0Cs, IOJIOKEHHS PO 3aKOHOMIPHOCTI PO3BUTKY JIep>KaBHO-
TPaBOBHX SIBHIIL, IO PO3POOIISTIOTHCS 1i€I0 HAYKOIO, ii TEOPETUIHI KOHCTPYK-
ITii Ta HAYKOB1 IPOTHO3U € METOJOJIOTIYHOI0 OCHOBOIO IS JTOCITiPKCHHS
yciMa IHITUMH IOPUINIHAMA HayKaMH CBOIX IpeaMmeTiB. Herrepeciune 3Ha-
YEeHHS Ma€ €JJMHA JUIs BCi€l HAYKH cucTeMa I0pUINMYHUX IOHSTh, po3po0iie-
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Ha TEOpi€lo AepkaBu 1 mpasa. be3 HaykoBux xarteropiit popmu mpasa,
CHCTEMH TIpaBa Ta ii CKJIaJOBHX, PABOBITHOCHH, iX Cy0’€KTIB Ta 00’ €KTIB,
FOPUIUIHOTO (PAKTY, TPABOIIOPYIIICHHS TOIIO TalTy3¢Bi IOPUANYIHI HAYKH HE
3MOXKYTh TUTITHO BUKOHYBaTH CBOi HAayKOBi 3aBaaHHs. KpiMm Toro, €quHmii
MOHATIHHWH anapar € HeoOXiTHOIO MePeyMOBOIO 1 CKIaI0BOO YCITIITHOT
3aKOHOTBOPYOI, IPaBO3aCTOCOBHOI, IHTEPIPETAIIIHOT Ta 1HIIIOT FOPUINIHOL

ISUIBHOCTI.
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KoHTposbHi 3aniuTaHHs
1. Has3gith pricu Teopil IepaBH i paBa K IOPHIUMIHOI HAYKH.

2.

3. Hagenite mpuKIIaan 3araTlbHOTEOPETUYHIX TTOHATH 1 3aKOHOMIp-

HasBith ereMeHTH peMeTa Teopii Aep>KaBH 1 MpaBa.

HOCTEH, 110 OXOIUTIOIOTHCS TIPEAMETOM Teopii Jep)kaBH i TIpasa.
OxapaxkTepusyiiTe 3arajbHi (yHKILIi Teopil 1epkaBy i mpaBa
Oxapakrepusyiite BiacHi (crenudivni) GpyHkii Teopii qepxaBu
i mpasa.



PO3I[i.]1 D
MeTtono.sioris
IPABOBOI HAYKH

§ 1. MeTonoJiorisi i MeToaM B Mi3HAHHI
JAep:KaBH i mpaBa

CrymiHb JOCTOBIPHOCTI Mi3HABAIBHOT JISUIbHOCTI BU3HAYAETHCS 5K BijI-
TIOBIHICTH il pe3yJIBTaTIB «pEeaTbHOMY CTaHy pedeii», KoTpa Oe3rnocepeHbo
3JICKUTH BiJl OOpaHHS 1| BAKOPHCTAHHS MPABUIILHOTO MUISIXY Ta HAHOUIBIIT
aJIeKBaTHHUX 3ac00iB HAYKOBOTO NOCHIKEHHs. ToMy IMTUTaHHS METOIO0JIO-
TIYHOTO 3a0e3MeUeHHsI € MEPIIOYEPTOBUMHE IS TEOPETUIHOTO J0CIiHKEeH-
Hs1 B Oynb-sKii mpeaMeTHii cdepi, 30kpema y IapuHi mpaBa, a METOIOJIOT IS
JTOCITIIPKEHHS TIPAaBOBOT PEAIbHOCTI CTAHOBUTH BCTYITHY YaCTHHY MPaBO-
3HaBCTBa. Jluie 3a yMOBH 030pO€HOCTI Cy4acHOIO METOAOJIOTIEI0 Ta Bijl-
MOBIJHUMH METOJaMH HAayKOBOT'O Mi3HAHHS BiTUYM3HIHA MPaBOBa HayKa
3MOYKE BUKOHATH MOCTABIICHI [Iepe/1 HEeto 3aBAaHHs 010 po30y1oBH 3acal
NpaBOBO1, AEMOKPATUYHOI Jiep>KaBu Ta GOpPMyBaHHS HAIlOHAIBHOT IPaBo-
BO1 CUCTEMH.

YV HayKO3HABCTBI METOMOJIOTISI pO3yMIEMbCsL SIK MEOPemudna 0CHO8A
ma cnocobu opzarizayii ni3HaA8aIbHO20 NPOYECY, WO XAPAKMeEPU3YIOms
RI3HAHHA 3 NO2NAJY U020 3A2ANbHUX (OPM, MONCIUBOCMEU NIZHABANLHUX
3ac00i8 ma Mexanizmis, Ki 3yMO6II0I0Mb JIO2TYHY NOCTIO08HICIb HAYKOBO2O
docniocenns. MeTonomnoris BimoOpakae IEBHUHA KYT 30py Ha MpeAMETHE
TI0JIe JIOCITIKEHHS, SIKUI BICBITIIFOE YBECH IPOLIEC TOCSITHEHHS HAyKOBOTO
pe3ynbTary, nependayac BUKOPUCTaHHS BiJIIOBITHIX 3ac00iB, IPUHAOMIB Ta
CHOCOO01B Mi3HAHHSL.
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CrpykTtypa MeTonomorii Oyap-sKoi Hayku niepeadadae 3aranbHui (¢i-
nmocodChKUN) MAXiT — HASABHICTHh KOHIENITYATbHUX i7IeH 1 BUXITHUX
MOHATH, KOTPi BU3HAYAIOTH CEHC 1 YBECH 3MICT JOCIIIKEHHS, Ta KOHKPET-
Hi MeToH — OiTbII (hopMaTi30BaHi TOCTITHALIBEKI CTIOCOOH, TPUITOMH Ta
3aco0u.

3acanvnuii (Qinocogcokuii) nioxio BKIIOYAE KOHIENTYaIbHI i€l 1 BU-
Xi/IHI TOHSTTS, SIKI BUKOHYIOTh POJIb 3aCaJHHYUX JYMOK PO MPEAMET Ha-
YKOBOT'O AOCIIPKEHHS, MICTSTh B 3rOPHYTOMY BHIVISIIII YBECH 1OT0 MOXKIIH-
BUH 3MICT, BU3HAYAIOTh MOXKIIMBE TIOJI€ i TOPU3OHT JOCTiIKESHHS, BUCTYTIa-
I0Th IMITYJIECOM 1 CYTIPOBOKYIOTH YBECH MPOIEC Mi3HAHHS.

Meton — ye cnocio nisHanus, QopMyI08anHs HAYKOBUX 2inomes, nepe-
8IpKU OOKA3080CMI UCHOBKIB 30 OONOMO20I0 Pi3HUX KOHKPEMHUX 3ac00i8
ma nputiomis.

Ha BinMiHy Bim mpeaMeTa A0CIiHKSHHS, SKUH Ta€ BiIITOBIIL Ha 3aITH-
TaHHS, 0 TOCTI/DKY€E Ta UM 1HIIIA HAayKa, METO/ XapaKTepHU3yeE, K caMe, 3a
JIOTIOMOTOIO SIKUX CTI0Cc00iB, 3ac00iB Ta MpHUIOMIB 11e BigOyBaeThcst. MeTo-
TV TIi3HAHHS [TOCITYTOBYIOTh PO3KPUTTIO Ta PO3TOPTAHHIO 3MICTY TIpeaMeTa
JIOCITIIPKEHHS, CUCTeMaTu3allii HaOyTHX 3HaHb.

VY nmpaBo3HABCTBI METOAM Mi3HAHHA — IHCTPYMEHT, SIKUH JO3BOJISIE
MPOHUKHYTH B Cienu(iKy IIPaBOBOI PeasibHOCTI, aJIeKBaTHO ii Mi3HATH Ta
BiZoOpa3uTH 3a MOCEPEIHUITBOM MEBHOI HAYKOBOI KAPTHHU IOPUIMYHOTO
CBITY — CHCTEMH MTPABOBHX KAaTETOPii Ta MOHATS.

MeTo BUHHK Ha OCHOBI UyTT€BOI AiSUIbHOCTI JIFOAUHU. [TOHSATTS MeTo-
JTy BBEJIM B 00IT cTapoiaBHi TPeKH, pO3yMitOuH HOTO SIK IIUISAX JTOCIIHKEHHS,
TEOopit0, BUCHHSI, CIIOCI0 JOCSITHEHHS AKOI-HEOyIb METH, BUPIIIEHHS KOH-
KPETHOTO 3aBAaHHS, CyKYITHICTh PUHOMIB UH OTIepalliid TPaKTHIHOTO abo
TEOPETUIHOTO OCBOEHHS AIHCHOCTI. 3araJlbHOBIJOMHUM € BUCJIIB aHTIIiH-
cekoro ¢inocoda XVII ct. @. bekoHa, sikuii MOPIBHIOBAB METON 3 JTIXTAPEM,
II0 BUCBITIIIOE IIUISIX YUYEHOMY: HaBIiTh KyJIbTaBUH, IKHIA 1€ 3 JiXTapeM 1o
J0pO3i, BUMEPEIUTH TOT0, XTO OLKUTE B TEMPSBI IO 0e370PiXKKI0. 3aco-
0amu, sIKi JOTIOMaraloTh «po3yMy HTH 1O JOpo3i», € MpaBUIbHO 00paHi
1 HaJIe)KHO 3aCTOCOBAaHI 10 TIEBHOT Mi3HABANBHOI CUTYallii METOAN HAayKOBO-
TO Ti3HAHHSL.

MeTonosorisi NPaBOBOI HAYKH GUCTHYNAE SK 3YMOBTIEHA 0COONUBOCHIAMU
npPaBo6ol peanrbHOCMI YILiCHA Ma y32000/CeHa cucmema cnocooie nisHaHHs,
wo exoYae maki ckaaoosi: 1) zaeanvrutl (Qinocoghcvruit) nioxio; 2) 3aeanv-
HOHAyKo8i Memoou, 3) cneyianvHi memoou, 4) 61aCHi Npasosi Memoou.

3aranpHuUE (PiT0COGCHKHIA) MiIXia BUCTYIIAE CBITOTISIHOIO OCHOBOIO
MPaBO3HABCTBA, a CYKYITHICTh METO/IB (3araJlbHOHAYKOBHX, CIIEITIAIbHAX Ta
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BJIACHUX ) CTAHOBHUTD «HAOIp» poO0YHX IHCTPYMEHTIB (JOpMyBaHHS JeP>KaBHO-
NPaBOBUX 3HaHb. 3aBIaHH: €(DEKTUBHOTO 3aCTOCYBAaHHS METOHOJIOTI] IOJISTae
B IIParHeHH1 JO HAHOLIBII TOYHOTO 1 aJIEKBATHOTO BiZ0OpayKeHHSI HAYKOBOTO
MIpeaMeTa Mi3HAHHS MUITXOM 3a0e3TeueHHs TIOBHOTH Ta BCEOIYHOCTI JOCTTi-
JOKEHHS, 3HAXOKEHHSI ONTHMAIBHOTO CIiBBIIHOMIECHHS SIK MiX PiBHAMH
MeTonoIIOoTii — (piocodpchkumu TigxoaamMu i popmMaizoBaHUIMUA METOIAM,
TaK 1 MK PI3HUMH KOHKPETHUMH METOIaMHM JIOCIT1KEHHSL.

Mertozonorist Teopii epKaBH i MpaBa K (yHIaMEHTaILHOI TPaBOBOT
HayKu Irependayae nepeayciM MolyK BUBa)KEHOTO CIiBBiAHOIICHHS 3a-
ranpHUX ((P1710cO0)CHKUX) TAXOIB Ta 3aralbHOHAYKOBUX METOJIB Mi3HAH-
HS 31 CTIeHialbHUMU Ta BIaCHUMH MPAaBOBUMH METOIaMH. 30KpeMa, Cho-
TOJHI Y BITYM3HAHIN IOPUCTIPYIAESHINIT BiTIyBa€THCS YiTKA TEHISHIIIS 10
corriojiorizaiii mpaBoBUX 3HaHb. [IpoTe MOMPH BCIO BAYKIIMBICTH 3aralIbHAX
METOJOJOTIYHHX MOJI0KEHb MPIOPUTETHY POJIb Y MPaBO3HABCTBI MOKIHKA-
Hi BiflirpaBaTu came ii BIIaCHI METOIM Ta MOHATIMHUN amapart, SKui Mae
METOJIOJIOTIYHE 3HAYEHH. AJDKe MepeOibIIeHHs 3HAYyIIOCTI HeTpaBo-
BUX — (i10cO(CHKOTO, COLIONOTIYHOTO UM KiOEPHETHYHOTO — METO/IB
MOYKe TIPUBECTHU JI0 PE3YJbTaTIB, AKi 32 CBOIM 3MiCTOM OyIyTh MaJio TIPH-
JATHUMH JIIS HOPMOTBOPYOCTI T4 FOPUINIHOT IPAKTHUKH.

MeTo HayKOBOTO JOCIIKCHHSI CITi/I BIPI3HATH BiJ METOJUKH, SKa
MOY€ 3aCTOCOBYBATHUCH y Oynb-siKiii (HE00OB’I3KOBO HAYKOBIl) JisITEHOCTI.
MeTtonrka po3yMi€ThCsl K CyKyITHICTh IPAKTHYHUX CIOCO0IB e(heKTHBHO-
To 37iliCHeHHS OyAb-SKO1 JisTBHOCTI, 30KpeMa, TEXHIYHUX 3ac00iB 301paH-
Hs1, 30epiraHHs, cucTeMaTHu3allii Ta y3araasHeHHs iHQopMaIii B mporeci
HAYKOBOTO JOCII/PKEHHS! — CKJIaJaHHs TUTaHY JOCIIPKCHHS, BUBYCHHSI
JiTepaTrypu, apXiBHUX MaTepiaiiB, OPUANYHOI MPAKTHKH, IX KOHCIIEKTY-
BaHHA 1 ¢ikcamis Ta iH. Hampukmnan, MeToquka mpoBeNeHHs CIITINX il
BXOJIUTB JIO CKJIAJy MpeaMeTa TOCIIKSHHS KpUMIHATICTUKY SIK TTPUKIIaI-
HOT FOPUJAMYHOT JUCIIUILTIHH.

— § 2. 3arajbHi (gpitocodcenki) migxoau
10 TOCJIIZKeHHS JIepPKaBy I mpaBa

MeTtoau moCImiKeHHS, SKi 3aCTOCOBYIOThCS y 3araibHii Teopii aepxa-
BU 1 IpaBa, 3aJIeXkarh NepeAycCiM Bil ginocogcokux nioxodie, 3 AKUX Be-
JEThCs MOIIYK, 10 3yMOBIIOE BUOIp HAHAOLIMBHIIINX B KOHTEKCTI 00pa-
HOTO 3araJibHOTO IiJX01y KOHKPETHUX croco0iB, 3ac00iB Ta MpuHOMiB
JOCSATHEHHS aJIcKBaTHOTO HAyKOBOTO PE3YIIBTATY.
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Y 3B’s3Ky 3 IIM HE MO)KHA TIOTOUTHCS 3 0e33aIepeyHIM BiTKUTaHHIM
TTOJIOXKEHD Mamepianicmuino2o nioxooy i BAPOOICHUX IOPUINIHOO HAYKOIO
Ha H0r0 OCHOBI ITOJIOKEHB. 32 BiIMOBH BiJl ByTbrapH30BaHOTO OaduCHHS OITHO-
019HOI 3yMOBJICHOCTI JIepKaBH 1 IpaBa SIK YaCTHHU HaJOyIOBH CYCIUTHCTBA
BUKITIOYHO HOTO €KOHOMIYHAM 0a3MCOM II€ CTOCY€ETHCS TIEPII 32 BCE BUCHOBKY
PO TICHUH 3B’S30K JIEpKaBH 1 TpaBa 3 eKOHOMIYHIMH, COIiaJIbHUMH, TI0-
JITUYHUMH, KYIBTYPHUMH T IHIIUMH CYCIITBHUMA YAHHUKAMH.

30epirae 3a HUHIIIHIX YMOB CBOIO I[IHHICTb QidIeKMU4Ha Memooono2isi
JOCTIIIKEHH S IePKaBHO-TIPABOBMX ABHIIL. 1i OCHOBOIO BUCTYNAIOTh MPUH-
IIUTH 1 3aKOHU JT1aJIEKTUYHOT JIOTIKM — 3aKOH MEPEeX01y KUTbKICHUX 3MiH
B SIKICHI, 32KOH €HOCTi i 00pOTHOM MPOTHIIEIKHOCTEH, 3aKOH 3arepevdeHHsI
3anepedyeHHs. JlianekTnynuii miaxia nependadae HEOOXiIHICTH BCEOIUHOTO
BHUBUYCHHS JIEP’KaBH 1 MMpaBa K SBUII, 10 3HAXOMSITHCS B IMHAMIIII Ta II0-
CTIHHOMY OHOBJICHHI, TIOB’SI3aHUX 3 1HIIAMH COIiaTbHUMH YHHHUKAMH —
E€KOHOMIKO¥O0, TIOTIITHKOI0, TyXOBHOIO chepamu. 11 II-0T0 3arajibHa Teopist
JIep>KaBH 1 TIpaBa Ma€ 1MOB’3yBaTH CBOI BUCHOBKHU 3 BUKOPHUCTAHHSM J0-
CATHEeHb yCiX CYCHIJIbHUX 1 OPUIANYHUX HayK. JloCimKkeHHs nepikaBHO-
IIPaBOBOI IHCHOCTI 3HAYHOIO MiPOFO CTIPSIMOBYETHCS TAKUMH 3arajibHAMHU
KaTeropisiMH AiaJeKTUKH, SIK CYTHICTS 1 ABHUIIE, (hOPMa 1 3MICT, MOKIIUBICTh
i gidicHicTh. Ha 1iif ocHOBI camMa IOpuAMYHA HayKa MMOBHHHA BECh Yac MO-
[IMOMIOBATH 3HAHHSA PO AEPKaBy i MPaBo, MEPEXOAUTH Bil eMIIPUYIHOTO
JIO TEOPETHUYHOTO PiBHSI, IO € MPOSBOM JIIAICKTUYHOI i7iel Oe3repepBHOTO
PYXy B IPUPOIi, CYCIUILCTBI Ta MHCJICHHI.

[HIIUM TiaX0A0M 70 Mi3HAHHS IIHCHOCTI € Memaghizuxa, sika IPyHTY-
€THCS HA IPAHUYHHX, IMO32CKCIEPEMEHTAIBLHUX MPUHIUIIAX 1 Hadalax
OyTTs, 3HAHHS, KYJIBTYPH. 3 BOTO MOIJIAY MPEAMETH 1 SBHINA PO3TIIsAIa-
FOTBCS Y CTATHII, K BIICTOPOHEHI BiJl BIUIMBY 1HIINX YWHHHKIB, 110 JTA€
MOJIHBICTh «3aTVISTHYTH yCEPEIUHY» MPaBOBUX SIBUII, MPOIIECIB, JOCITi-
JOKYBaTH 1X O3HAKH 1 BIACTHBOCTI, iX IOPUANYHY MPUPOAY Ta CHEIUPIKY.
Came Takuii crioci® mi3HaHHS NpaBa 1 MPaBOBUX iHCTUTYTIB 3aCTOCOBYBAB
HiMenpkui opuct 1. Kenb3eH, Skl BBAXKAE€THCS OHUM i3 HAWOLIBII BH-
JaTHUX YYEHHX Y raiysi opucrpyznesuii XX cT., KOTpuil oOIpyHTyBaB
HOPMATHBICTChKE BUCHHSI ITPO MPaBo.

VY cyuacHux ymoBax riiobamizamii Ta KyJIbTYpHOTO Pi3HOMAHITTS BH-
HUKAIOTh METOJIOJIOTIYHI MIAXOAM J0 JOCIIHKCHHS JIEP>KaBH 1 IIpaBa, sKi
JIO3BOJISIIOTH TIO-HOBOMY PO3KPHTH Pi3HI TpaHi WX CKIAJHUX (EeHOMEHIB
1 OPIEHTYIOTHhCA HA CTBOPEHHS IHTETpaJbHUX KOHIIENil paBa. Boxu min-
HIMAIOTh TaKi MUTAaHHA, SKi 3aJIAIIAIOTHCS 11032 YBAro IOPUCIIPYACHIIII,
copMoBaHOi Ha OCHOBI TPAIUIIIMHKMX MiaxomiB. Haioimpmr 3Haqymmumu
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cepen HUX € (PEeHOMEHOJIOTIYHNN, TEPMEHEBTHYHUN, CHHEPTECTUIHIH, aH-
TPOTIOIOTIYHIM Ta KOMYHIKAaTHBHHM.

Denomenonozivnuii Memoo riependadae BiIMOBY Bifl OyIb-SIKHX i1ealti-
3aIiii Ta CIPUIHATTS €IMHOI IePeTyMOBH — MOXKITUBOCTI OITMCAHHS CIIOH-
TaHHOTO 3MiCTOBHOTO JKUTTS CBiIOMOCTI 200 iHTepIpeTanii GyHaaMeHTalb-
HUX CTPYKTYP JFOICHKOTO icHyBaHH:S. CaMOOUEBUIHI CTPYKTYPH, IIO TIepe-
OYIOTH HOPMaM IIpaBa, IPaBOBUM IHCTUTYTaM Ta IPaBOBOMY MHCIICHHIO,
PO3YMIIOTECS SIK 3arajibHe, IO € Y BCiX IPAaBOBUX ABUIIAX, iX TeHETHYHUN
NPUHIINIL, SKAH TOPOIXKY€E BCl MOXKIIMBI OAMHUYHI MIPOSIBY Mpasa. Bimgmo-
BiZITHO HOPMH TpaBa pO3IISAAI0OTHCA K TaKi, 0 He CTBOPIOIOTHCS 1 HE BU-
HAXOSAThCS 3aKOHOJIABIIEM, @ BIIKPUBAIOTHCS MMOIIOHO 3aKOHAM MaTeMaTH-
k. [Topanemmii po3BUTOK EHOMEHOJIOTIYHOTO METO/TY TIOB’ SI3aHHH 3 TIO-
HSITTSM JICUMMEBO20 C8imy — CYKYITHOCTI TIEpBICHHX TyMOK, OUEBHUIHOCTEH,
BipyBaHb, AKi HE MOTPEOYIOTH JOKA3iB Ta HAAI0Th HOPMATUBHHUM CTPYKTY-
paM CyCIiJIbCTBA 1 AepKaBH IMITEPATUBHOCTI. J[J1S1 1THOTO BBAXKAETHCS HE00-
X1JIHIM BHSIBUTH 3HAYYIIOCTI, SIKi JIFOMUHA HAJIA€ THIIOBUM YKHTTEBUM CH-
TyaIisiM 3a TTOCEPETHUIITBOM JiaJIoTy, CIiBY4aCHOTO CIIOCTEPEKEeHHS,
BXKHBAHHS y POJIb Ta 1HIIWX MOIIOHUX METOIIB.

T'epmenesmuunuii nioxio 1o mpasa MPOAOBXKYE JNiHiI0 (peHOMEHOIIOTI].
I'epmeneBTHKa — 11€ HayKa PO iHTepIIpeTaLilo (TIIyMadeHHs ) TeKcTy. B me-
Kax TePMEHEBTUKM PO3YMiHHSI MpaBa PO3TISIAETHCS K OCHOBA MPaBOBOT
peanbHOCTI, a TOMy OyTTsI IpaBa BKJIIOYa€ B ceOe iHTeprperarito. J{ist Toro
1100 3p03yMITH HOPMY, CITiJl pO3YMITH KOXXHY KOHKPETHY CUTYAIli0, Ha SKY
151 HOpMa TIOIUPIOETHCS, 1 HABIAKY, JIJISl PO3YMIHHS CHTYAIIIT CJIiJ] pO3yMi-
TH HOPMY K I1ijie. TiyMadeHHIo 1 3aK0HY, 1 CHTYyaIlii Iepeaye mepenposy-
MiHHSI, SIKE CKJIQIA€THCST HA OCHOBI JOCBIAY 3HAHHSI TIONIEPEIHIX HOPMAaTHBHO-
MPAaBOBUX aKTIB 1 IOpUINYHHUX CUTyaIlid. [HTEepIipeTamis po3riagaeTbcs
JUIIIE SIK TPOIIEC YITi3HABAHHS CEHCY B 00’ €KTHBOBAaHHUX (pOpMax TEKCTY,
KU 1x oxymeise. [Ipu ipoMy citig mofepKyBaTHCs TIEBHUX BUMOT (Ka-
HOHIB): 1) BiZINOBiTHOCTI TepMEHEBTUYHOT PEKOHCTPYKIIii TOUIII 30pY aBTO-
pa; 2) 3aJIeKHOCTI MUJIOTO BiJl YAaCTHH, & YaCTHH — BiJI IJIOTO (TaK 3BaHE
repMEHEBTHYHE KOJIO, IKE PO3B’A3YEThCA «IIEPEA3HAHHAM» MPO Lije A0
fioro po3uiieHyBaHHS Ha YaCTHHU); 3) CIBBiIHECEHHS 00’ €KTa, IO iHTep-
NPETYETHCS, 3 AYXOBHUM TOPU30HTOM iHTEepHpeTaTopa; 4) CMHUCIOBOT BiJl-
NOBITHOCTI MO3HIIIT iHTEpIpeTaropa 3 iIMIyJIbCaMHt, IKi BUXOASTH BiJ
00’€KTa, 1110 IHTePIPETYETHCS.

AKTHUBHO 3aCTOCOBYETBCS U cunepeemuynutl nioxio 10 AOCIIKEHHS
neprkaBH 1 mpaBa. CHHEPreTHKA € KOMIUIEKCHOIO HAyKOIO PO CUCTEMH, 110
CaMOPO3BUBAIOTHCS, MAIOTh HEPIBHOBAXHHUM, CIIA0KO MeTepMiHOBAHUM

29



Yacmuna nepuia. Haykoznaguuii ma icmopuunuili acnekmu meopii oepicasu i npaea

XapaxTep, MOBEAIHKY SKHX BaXKo mependaunTh. Taki XapaKTepUCTHKU
MAarOTh BC1 CKJIQJIHI COIliaJIbHI CUCTEMH, B TOMY YHCIIi TIpaBo. MeTomoIor 4-
Hi i1e1 CHHEepTreTHKH JO3BOJIATE KPaIlle 3pO3yMITH Pi3Hi MPOIECH CaMOBPSI-
IlyBaHHS 1 yIPaBIiHHA B JIep>KaBHO-TIPABOBii cdepi, 0COOTUBO 32 YMOB
PO3BUTKY AEMOKpATUYHUX 3acaa. HoBi 1aHi Mpo KOHCTPYKTUBHY POJIb BH-
MaJ/IKy B CYCITUTEHOMY PO3BUTKY OLTBII IITHOOKO TIOSICHIOIOTH CY0’ €KTHBHUN
YUHHUK Y JepKaBHO-TIPABOBOMY JKUTTI CYCHIbCTBA, TO3BOJISIOTH TOPSIT
3 IPUYMHHO-HACIIIKOBUMH 3B’ SI3KaMH BPaXOBYBAaTH 1 BUMAAKOBI, BIpOTriaHi
3B’SI3KU.

OfHUM 3 METOJOJIOTIYHUX MiAXOIB, aKTyaJbHUX JIJIS Cy4acHOI FOpHU-
CIpyneHii, € aumpononoziynuii. Yioro 3acTocyBaHHs JI0 IpaBa IMOJIATAE
Y «IIOICBKOMY BUMIpi» MPaBOBUX ABUIIL. Lleii miaxin akTyai3yeTbesi B yMo-
Bax aKTUBHOTO CIIBICHYBaHHS PI3HHMX MPABOBUX KYJIBTYp Ta CHCTEM, 3y-
MOBJICHHI HEOOX1THICTIO BiITOBI A1 Ha 3alTUTaHHSI: UM ICHY€ 3arajbHe Y BCiX
mrofielt B pi3HUX KynbTypax? Ha ocHOBI eTHOTpadiyHUX IOCITIHKEHD Ha
CTHKY aHTPOIIOJIOTIi Ta FOPUCTIPYACHIIT B ApyTiit monoBuHi XIX cT. ckma-
JA€THCS IOPUANYHA aHTPOIIONOT S SIK IEBHUM HAIIPSIMOK 1CTOPUKO-TIPABOBUX
nociikens. Couparoyrch Ha BUCHOBKU NIPO MPHUPOAY JIOAMHU aHTPOIIO-
JIOTisl HAMAaraeTbesl OOIPYHTYBATH IPABO 1 MPABOMOPSIIOK. TaK, MOYaTKOBUM
AHTPOIIOJIOTIYHUM (PAKTOM ISt OOTPYHTYBaHHS IpaBa MoXe OyTH AyMKa
ApucToTens mpo Te, W0 JoIuHa — icToTa nonitnyHa. Lle o3Hadae, mo
JIOAMHA KUBE Pa30M 3 IHIIMMH JIOJbMH, ajie He 3JIMBAETHCS 3 HUMH, L0
3YMOBJIFOE MOXKJIMBICTD MOJBIHHOTO BUABY ii CTABJICHHS 10 THIIUX JIFOACH:
SIK ICTOTH KOOIIEPATUBHOT, 1110 IOTIOMAra€ iHIIKUM 1 IOTIOBHIOE TX, Ta iCTOTH
KOH(JIIKTHOI, [0 Hece 3arpo3y iHmuM JoasM. CaMme HeoOXiTHICTIO 00-
MEXEeHHS KOHQITIKTHOCTI JIFOIMHHY 1 pO3BHUTKY i1 KOOITIeparlii i 3yMOBIIO€Th-
s ICHyBaHHS TAKOTO COITIaIbHOTO IHCTUTYTY, SIK TIPABO.

Y KOHTEKCTi po3pOo0IeHHS IHTETPATBHOTO MTPABOPO3YMIiHHS TIEPCIICK-
TUBHHUM € KOMYHIKAmMuGHUl nioxio 1o mpasa. 3rilHO 3 HUM MPaBO PO3IIIi-
TaeTbes sk (popMa B3aemopii (KOMyHiKallii) cy0’€KTiB, KOTPY HEMOXKIHBO
JIOKaNi3yBaTH B OJHIN TOYII], [0 TO3HAYAETHCS TEPMIHAMH «HOPMay, «IIpa-
BOBITHOCHHIY, «3aKOH» 1 T. 1. [IpaBo po3misiAaeTbes AK YaCTHHA KUTTEBO-
TO CBITY JIFOAMHH, KOMYHIKallis, sIKa iCHY€ JIMIIE B CUCTeMi: 1) TeKCTyalbHUX
¢dhopm 00’ ekTHBaLlT (HATPUKIIAM, 3aKOHY); 2) Cy0’€KTIiB C BITaCHUM TICHX14-
HUM CBIiTOM, I[0 COPUIMAIOTH 1 IHTEPIPETYIOTH MPaBo; 3) jeriTuMarii
npaBa BiIMOBIIHO JI0 IIIHHICHUX CTaHJAPTIB (y TOMY YHCIII i/ieaniB); 4) B3a-
€MOTIF0INX Cy0’€KTiB — HOCIIB BiATIOBITHUX TIPaB 1 000B’SI3KIB.

CyTHICTB YCiX ITUX ITiXOIB IOJISITa€ B TOMY, IITO BOHW OPI€HTOBAHI HA
BHUBUYCHHS TUHAMIKH CYCITIJILCTBA Ta HOTO IHCTUTYTIB, B TOMY YHCI JeprKa-
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BU 1 IpaBa. BogHoyac a1 HUX XapaKTePHHUM € YSBICHHS PO HASBHICThH
YHIBEpCAJILHOTO Hayvalla, sIKe € MOPOKYIOYUM MPUHITUTIOM 1 KPUTEPiEM
OIIIHKH ICHYIOUOTO. A II€ Ta€ MOXKITUBICTh 30€pEeTTH LUTICHICTh PI3HOMAHIT-
HOTO B KyJITYpHOMY BiJHOIIEHHI CYCHIJIbCTBA 1 HE OIYCTUTH HOTO PO3-
nany Ta aHapxii. Ictopist Hayku, B TOMy YMCIIi IOPHINYHOI, CBITYUTH TIPO
Te, 10 HACTIPUATIIMBIII YMOBH IS ii PO3BUTKY CTBOPIOE HE MOHICTHYHHIA
miaxia 3 omHiel GinocodChKoi MO3HIIii, a iX nuopanizm, SKUH CIIAPAETHCS
Ha BU3HAHHS HE TLTBKU MOXKJIMBOCTI, a M IOIIIBHOCTI JeKIIbKOX (0ararbox)
IUISXIB JI0 TTi3HAHHS iCTHHH, 1110, TPOTE, HE TOBUHHO MTPU3BOAUTH JI0 €KJICK-
THKU Y1 METOAOJIOTIYHOTO XaocCy. 3iCTaBJICHHS Ta IHTETpallis 3HaHb, Ha-
OyTHX Ha OCHOBI Pi3HHX MiXOiB — MaTEePiaiCTUYHOTO 1 i/IeaTiCTUYIHOTO,
JaNeKTUIHOTO i MeTa(hi3MIHOTO, HOBIX METOOIOTIYHUX ITiIXO/iB, 3aTHI
3a0e3MeunTy peaibHy, a He JeKIapaTiBHy BCEOIYHICTh Ta 3yMOBJICHY IIUM
TIOBHOTY HAyKOBOTO JIOCHIJKCHHSI, 2 TOMY JIMIIIC 30aradye HayKy i IiJJBUIILY€E
[IHHICTH i1 BUCHOBKIB.

— § 3. 3ara1bHOHAYKOBI METOAM Mi3HAHHSA
Jep:KaBH i mpaBa

3aranbHuii GiT0cOPCHKUI MiAXIT KOHKPETHU3YEThHCS MEPEIYCIM uepe3
3a2a1bHOHAYKOB Memoou Ni3HAHHS, IO AKAX HAJIEKATh JIOT14H1, ICTOpUYHHUN
Ta CUCTEMHUN METOIH.

Jloeiunuti memood BKJIIOYAE aHATI3 1 CUHTE3, IHAYKIIIIO 1 JEAYKIIiIO,
BU3HAUEHHsI OHATH Ta 1X Kiach(iKalliro, CXOAKEHHS BiJ KOHKPETHOTO J10
a0CTPaKTHOTO Ta BiJ aOCTPAKTHOTO A0 KOHKPETHOTO i 1Mo, AHami3 — 11e
ysIBHE PO34JICHYBaHHs SIBUIA, SIKC BUBUAETHCS, HA CKIIA0OBI YaCTUHHU
1 TOCHIKEHHSI KOKHOT 3 HUX OKpeMo. HaTomicTh muisixoM CHHTE3Y CTBO-
PIOETHCS €NWHA IITICHA KapTHHA. 3a TOMTOMOTOIO0 iHIYKIIi1 3a0e31MeuyeTh-
Csl TIepexiJ] Bil BUBUCHHS OIMHUYHHUX YUHHHKIB JI0 3arajIbHHUX MOJIOKEHb
1 BUCHOBKIB, a A€IyKLis poOUTH MOXIIMBHUM Iepexia Big HalO1IbII 3a-
raJbHUX BUCHOBKIB JIO BiTHOCHO KOHKPETHHX. Tak, PoIec MOCTiHKCHHS
BiJl KOHKPETHOTO A0 a0CTPAaKTHOTO, KOJM BUBYAIOTHCS Pi3HI BHIU IOpH-
JMUYHOT BiAMOBINATBHOCTI (KpUMiHANIbHA, aIMiIHICTPATUBHA, TACIIHUILII-
HapHa, ITUBUTLHO-TIPAaBOBA), 1a€ 3MOTY C(HOPMYITIOBATH 3arajbHe TTOHITTS
IOPUANYHOI BiamoBiganpHOCTi. CHOPMYITIOBABIIN, HAPUKIIAT, TIOHSATTS
(hopmu AeprkaBU CXOIKEHHSM BiJl a0CTPaKTHOTO 10 KOHKPETHOTO, MOJKHA
MepeTH 10 aHami3y ii KOHKPETHUX BUAIB — (opmu mpasiiHHA, GpopMu
JEPKABHOTO YCTPOIO, AIEP)KABHOTO PEXKUMY.
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Ha ocHoBi joriyHOro MeToxy GopMyIOTECS MTPaBOBI MOHATTS, BiAOy-
BalOTHCA 1X KiacuQikalisi, TOALT TOCTIKYBaHUX SBUII HA OKpeMi BUIN
Ta miABuAY. L[IHHICTh I[LOTO METO/TY MOJISATAE B TOMY, IO BiH Ja€ MOKJIH-
BIiCTh ()OPMYITIOBATH B KOPOTKUX Ae(iHIIIAX BCIO pi3HOOIYHICTH 1 Oarar-
CTBO JI€pP’KaBHO-IIPABOBUX SIBUII, 1030aBUTHCS 3aHBOrO OIUCY AeTajeil
1 CTBOPIOE MOKITUBOCTI U151 HAJIE)KHOTO OPi€HTYBAaHHS B MEXXax MPaBoBO1
HayKH, 3aKOHOIABCTBA, MEXaHI3My IIPaB0O3aCTOCOBHOI MisSIIbHOCTI.

BuxopucroBytouu icmopuunutl (Xporono2iunuti) memoo, Teopis neprxKa-
BU 1 [IpaBa AOCIIIKY€ AeprKaBy i IPpaBo, MPaBOBi IHCTUTYTH 1 MPOLIECH B Tilt
MOCITIIOBHOCTI, B SIKiif BOHW BUHUKAJIN, PO3BUBAJIKCS Ta 3MIHIOBAJIUCS O1-
Hi iHmmMu. e 103BoIIsIE KOHKPETHO YSBUTH BC1 OCOOIUBOCTI Pi3HUX Mpa-
BOBHX 1 JiepKaBHUX sBUIL. [IpoTe HaaMipHa KiJBKICTh OIMCOBOTO Marepi-
ajy 1 iICTOpHYHUX TOIPOOHITH MOXE YCKIATHUTH TEOPETUUHE BUBUCHHS
nepkaBu 1 mpasa. Binrak, Marepiasn, HarpomMaKEHHH 3a TOIIOMOTOI0 XPO-
HOJIOTIYHOTO METOY, MiAJIArae JOTTYHOMY OIPAIIOBAHHIO Ta BIOPSAKYBaH-
HIO0. [cTOpUYIHII METO] HA0OYHO 3aCBITIYE, IO B CYCIIBCTBI PO3BUTOK HIe
BiJl IPOCTOTO A0 cKJIagHOoro. CTOCOBHO HayKH IPO AEpKaBy 1 MPaBo e
03HAuae€, 10 B yCiil CYKYMHOCTI JIep:KaBHO-IIPABOBUX ABHIL 1 TPOLECIB
HEOOX1HO B TEepIIy YepTy BUAUIUTH Ti, SIKI BHHUKJIM PaHIIIe 1 € OCHOBOIO
CYYaCHHX SIK OUTBII CKIIAHUX.

Cucmemnuil Memod y IpaBoBill HayIi iependadae MO Ha IEPIKaBy
1 MPaBo SIK Ha CUCTEMH, 1[0 CKJIAJAI0THCS 3 OKPEMHUX €JIEMEHTIB, KOXKEeH
3 IKHX BUKOHY€ ITEBHY (DYHKIIIIO, MiX SKMH iCHY€ B3aEMO3B 30K (CTPYK-
Typa), 110 3yMOBIIIOE Miclle KOKHOTO eJleMeHTa B 1ii cuctemi. Koxna co-
IMiaJlbHA CUCTEMA € BIIKPUTOIO J0 30BHINIHHOTO BIJIUBY Ta CKJIAOBOIO
YaCTUHOIO CHUCTEMH O1JIbII BUCOKOTO HOPSIIKY.

3aBaHHS HAYKOBOTO JOCTIIKEHHS 3 MO3HILINH CHCTEMHOTO METOMLY TMO-
JSITa€ B TOMY, a0H, HAIPUKIIQJI, YCTAHOBUTH CTPYKTYPY MEBHOI MPaBOBOT
CHCTEMH, BU3HAYUTH (PYHKLIT KOKHOTO 3 1 €IEMEHTIB, B3a€MO3B’ SI3KH KOXK-
HOTO €JIEMEHTA 3 IHIIMMH eJIeMEHTaMH Ti€l )K CHCTEMH 1 OB 3araibHOIO
cUcTeMOI0. 30KpeMa, 3aKOHOIaBCTBO PO3IVISIIAETLCS SIK Take, 10 CKIIaia-
€THCS 3 Tally3€eH, KOTPi € eleMEHTaMH CUCTEeMH 3aKOHOAABCTBa. ['any3b
3aKOHOJABCTBA SIK CTPYKTYpHHM €JI€MEHT CUCTEMHU y CBOIO Yepry MOIiNs-
€THCS Ha OLTBII APiOHI CTPYKTYpHI €IEMEHTH — MiAraay3i Ta IHCTUTYTH
3aKkoHO#aBcTBa. KOXKHUH Aep)kaBHUN OpraH BUBYAETHCS SIK CIIOIY4YESHUN
3 yciMa iHIIMMU Jiep>KaBHUMH OpraHaMu CUCTEMHUMH 3B’ SI3KaMH, BiJI Mic-
1151 TOTO YH {HIIIOTO OPTaHy B CUCTEMI AEPKaBHOTO amapary 3ajiexarb Horo
(hyHKIIT i KOMITETESHITIA.
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§ 4. CneuiajabHi Ta BJIacHI MeTOAH
NMPaBO3HABCTBA

CrneniaTbHUMM MeTOIAMMU, AKI GUKOPUCIMOBYIOMbCS 8 NPABO3HABCMEI,
€ Memoou, po3poONeHi 8 MEHCAX THULUX KOHKPEMHUX HAYK, — CIamucmuy-
HUll, KOHKPEMHO-COYIONO2TYHUU, NCUXONO2TYHUU, KIDepHEeMUUHULL, MOOentO-
BAHHS, COYIANLHO20 eKCHEePUMEHNY.

3a cydacHUX yMOB IIMPOKI MOXKIIMBOCTI JIJIsi BU3HAUEHHS TCHJICHITIN
PO3BUTKY IPABOBHX SIBHII] Ta ITPOIECIB BiIKPUBAIOTHCS MIEPE]] 3aCTOCYBaH-
HIM CMamucmuxy — Cyq0BOi, KpEMIHOJIOTi4HOT Tomo. KoHkpeTHO-
COIIIOJIOTIYHAN METO TIOB’ SI3aHUH TIEPEAYCIM 3 TOCIIKSHHSIM FOPUANIHOT
MIpaKTUKA. Mamepianu coyionociuno2o 00cniodicenHss MOXKYTh OyTH onep-
JKaHi BHACITIZIOK CIIOCTEPEKEHHS, OTIMTYBAHHS, aHKETYBaHHS, O3HAHOMIICH-
HS 3 CYJIOBOIO Ta IHIIOO JIeP>KaBHO-TIPABOBOIO MPAKTUKOIO, JOKYMEHTAMHU.
AHaIi3 oiepKaHuX Pe3yJIbTaTiB Ta iX y3aralbHEHHS MOXKYTh 3aCTOCOBYBa-
THUCH 1 HA [TOYATKOBOMY €Tarli JOCIIDKSHHS SIK HOro MpakTU4Ha 0a3a, 1 Jyis
MepEeBipKH i€BOCTI MEBHUX JACP>KaBHO-NPABOBUX 1HCTUTYTIB, MiATOTOBKU
BHCHOBKIB 110710 €(peKTUBHOCTI IX peaJizawii i HeOOX1IHOCT] yIOCKOHAIEeH-
Hsl, @ TAKOXK BHSBIICHHSI CTaBJICHHSI TPOMAJICHKOI TyMKH JI0 1X (DyHKITIOHY-
BaHHS. KibeprHemuunuil memoo niependadac BUKOPUCTAHHS Y MPABOBHUX
JIOCITIPKEHHSIX 3aKOHIB COIIaJIbHOTO YIPABIIiHHS, @ TOMY 3aCTOCOBYETHCS
B «YTIPaBIIHCHKHUX)» TaTy3sX MpaBa — aJMIHICTPaTUBHOMY Ta JAEAKHX iH-
mx. Cmeopenns ideanbHux Modenell Ta IepeBipKa IX Ti€BOCTI € HEBiI’ EMHOIO
CKJIQJIOBOIO TEOPETHYHOTO JOCTIKEHHS B Taly3i AepkaBu i mpasa. He
MOXYTh OyTH e()eKTUBHIMH OyNb-sIKi pillleHHS B TIpaBoBiii cdepi 6e3 ypa-
XYBaHHS NCUXONO2IYHUX YUHHUKIG, BUCBITIIOBATH SIKi MOKJIMKaHI 3aco0wu,
NpUHAOMH Ta crIocoOH, 3amo3uueHi 3 ncuxosnorii. Hapemri, Hal01b1 Ha-
DI THUM METOJIOM, SIKAW 3/1aT€H IiITBEPAUTH JIOCTOBIPHICTh BUCHOBKIB
NpaBOBOI HAYKH, € IPOBEACHHSI COYIaNbHO20 eKCHEPUMENNTY.

BaacHi MeToau npaBo3HABCTBA, 0 SKUX BiAHOCATH ()OpPMaJIbHO-
OPUINYHAN (FOPUIUKO-TEXHIYHUN, JOTMaTUYHHI) Ta TOPIBHAJIBHUN
METOJIH, 3aCTOCOBYIOThCS Ha CTa/Iii JOCIiPKeHHS 3aKOHOIABCTBA Ta FOPHU-
JIUYHOI IPAKTUKH.

DopmanvHo-10pUOUUHULL Memo0 BUKOPUCTOBYETHCS IS TTi3HAHHS BHY-
TPITITHBOI (POPMU TTPABOBUX SIBUII 1 ITPOIIECIB, JO3BOJISIE HA OCHOBI y3araib-
HEHHS Ta BUSBJICHHS 03HAK (OPMYITIOBATH MOHSTTS, AchiHIIl1, BU3HAYCHHSI.
Bin 3acTocoByeThCs 1151 3’ ICYyBaHHS BOJII 3aKOHOMABIIS, BUPAKEHOT B TEKCTI
3akoHy. OCOOIUBICTD I[LOTO CHEIU(IUYHOTO ISl FOPUCTIPYIACHIIIT METOTY
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MOJIATa€ B 30CEpeKEHHI yBaru Ha JIOTIYHOMY OIPAIfOBaHHI MPABOBHUX
HOPM. 32 JIOTIOMOTOFO Pi3HHX JIOTTYHHX OTepalliii OKpeMi paBOBi MOJIIOKEH-
HS1 TpaHC(OPMYIOTBCS B 3araibHi MOHSTTS, 3 IKHX Y CBOO YEPT'y BUBOZSTh-
CsI TIEBHI JIOT1YHI HACIIJIKH, 3MIHCHIOETHCS iX TTymMadeHHs. Jloriune oOpo-
ONEeHHS MOXKE TIPOBOIUTHCA IIIOJI0 MaTePiaiiB, SKi XapaKTePU3yIOTh OKpeMi
NpaBoOBi sIBUIIIa, — HOPMOTBOPUYOCTi, HOPM IIpaBa, iX peatizalii ToIo.

3acTocyBaHHSI HOPIGHAILHO2O Memody BKIIOUAE Pi3HI HANPSMKHU J10-
CJII/PKEHHS AEP’KaBHO-TIPAaBOBUX SIBUIL. AHaJi3 IEBHOTO SBUIIA Ha PI3HUX
ICTOPUYHUX eTamnax CIpHsi€ BCTAHOBJICHHIO TEHACHLIH 1 3aKOHOMipHOCTEH
fioro po3BUTKy. Ha 11iii 0OCHOBI MOKHa TTPOCTEKUTH HASIBHICTH YX BiICYT-
HICTh HACTYITHOCTI B PO3BUTKY TaKoTO SIBHIIA, 5K JIepKaBa i 1paBo, i JIHTH
BHUCHOBKY TPO JIOIIBHICTh 200 HEAOIIIBHICT, BUKOPUCTAHHS BiAOBII-
HOTO iCTOPUYHOTO AO0CBiy. Tak, pO3BUTOK IpaB i CBOOO/I JTFOAMHH i rpoMa-
JSIHWHA B YKpaiHi Ta 1HIIMX AEMOKPAaTUYHUX KpaiHax Aa€ 3MOTY 3pOoO0HTH
BHUCHOBOK TIPO HAsSBHICTh MOCTIMHUX TEHACHIIIN JI0 1X PO3UIUPEHHS 1 TO-
CWJICHHS X 3axucTy. Bubip ans Ykpainu 3Mimanoi Gopmu JepkaBHOTO
YOpPaBIiHHA CHiB3BYYHHUI iCTOPUYHUM TPaAMLIsIM reTbMaHCHKOI BlIaau
y CIIONyYeHHI i3 3a0e3MeueHHsIM yJacTi HaceJIeHHs! Y BUPIIIEHHI IpOMaj-
CBKHX CIIpaB Ha THX €Talax PO3BUTKY YKpaiHU.

[TopiBHAHHSA MOXYTB 371HCHIOBATHCS 1 3 JOopMaMU JIepiKaBH 1 mMpaBa
1HO3eMHUX KpaiH YM iX OKpEMHX IHCTHTYTIB. Lle 1a€ MOXKIMBICTh BUSBUTH
CITLTBHI PUCH 1 BIIMIHHOCTI IepKaBHO-TIPABOBUX SIBHIII, X TIO3UTHBHI 1 He-
raTuBHi pucy. TakuM YMHOM y3arajibHIOE€TbCS JOCBi, YACTHHA SIKOTO MOXKE
BpaxoBYBaTUCs B MPOIIECi pO3BUTKY HaliOHAIBHOI JepkaBHOI 1 TpaBOBOT
cucreM. B Ykpaini Take BpaxyBaHHsI 0COOIMBO HEOOXIIHE B ITPOIIEC] TIPABO-
BOTO BPETYJIIOBaHHS PUHKOBHX Ta IHIIMX IOB’S3aHUX 3 HUMH CYCIIUIBHUX
BiZTHOCHH.

OTxe, KOXKEH METOJT Ma€ CBOIO cpepy 3aCTOCYBaHHS Ta BimoOpakae
JMIIEe NeBHUH acleKT HayKOBOIO JOCHiKeHHs. Binrak, MeTonu MOXyTh
OyTu e()eKTHBHUM IHCTPYMEHTApieM JIMIIE y CBOIH CYKyIHOCTI, HATOMICTb
HEOOTPYHTOBaHE ITHOPYBAHHS SIKOTOCh OKPEMOTO CII0CO0Y TEOPETHIHOTO
HOUIYKY 31aTHE NPUBECTH 10 HEAOCTOBIPHOTO HAyKOBOTO pe3ynbrary. Ciifg
ypaxyBaTH i Te, 0 y Pi3HUX MPaBOBUX IUCHUILIIHAX CIiBB1IHOIIECHHS
BUKOPUCTOBYBAaHHX METOJIB HEOIHAKOBE. Y KPHMIHOJOTII, HAPUKIIAT,
OCHOBHHMM € KOHKPETHO-COLII0JIOT1YHUI METOJ, B raly3eBUX IOPUANIHUX
HayKax Ba)KJIMBa POJb BIABOAUTHCS (POPMalIbHO-IOPUANYHOMY METOLY,
Teopis AeprKaBH 1 MpaBa HAZA€ MPIOPUTET CHCTEMHOMY METOJY, iCTOPHUKO-
IOPUINYHI HayKH — XPOHOIIOTIYHOMY.
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KoHTpoJsibHi 3aniMTaHHSs

1. aiiTe BU3HAUCHHS METOMOJOTI] IOPUINYHOI HAYKH Ta OXapaK-
TEPU3YHTE 11 CTPYKTYPY.

2. IIlo Take MeTon OPUANYHOI HAYKH, IKi HOTO BiAMIHHOCTI Bif
METOHOJIOTIYHUX ITiAXO0IIB Ta METOIUKH?

3. Ha3BiTh OCHOBHI METOAQJIOTIYHI MiAXOIHU 0 TOCIIIKSHHS Aep-
JKaBH 1 MpaBa.

4. TlpoaHanizyiTe CHCTEMY 3arajJbHOHAYKOBUX METOIIB IOPUANIHOL
HayKH.

5. BkaxiTb 0COOJIMBOCTI 1 3MICT CIEliaJbHNUX Ta BIIACHUX METOIB
Teopii IeprkaBH i mpasa.



PO3I[i.]1 3 ————
3arajbHa Teopis AepKaBH
i mpaBa B cucTeMi CyCHiJIbHUX
i HPUAMYHUX HAYK

— § 1. 3arajbHa Teopis Aep:kaBu i npaBa
Ta CYCHUIbHI HAYKH

3aranpHa Teopis AepiKaBH 1 MMpaBa, K i Oy/Ib-sAKa HayKa, HE MOXE PO3-
BUBATHUCS 130JIbOBAHO, 11032 B3a€EMOI] 3 IHIIUMH Tainy3sMH 3HaHb. Y MPO-
1eci BUBYEHHS IIPEAMETa 3arajibHO1 Teopil IepKaBH 1 MpaBa JIOCHTh Y4acTo
BHHHUKAE TTOTPeOa y BUKOPHUCTAHHI JOCATHEHD 1HITNX CyCHITBHUX HayK,
TaKuX 5K (i0codisi, COLiONOTisA, EKOHOMIYHA TEOpis, ITOMITOJIOT s, JIOTiKa,
KOH(ITIKTOJIOTIA, colianbHa ICUXO0JIOTIsA, aHTPOMOJIOTis, eTuka Tomo. Ha
i OCHOB1 00’€KTHBHO BUHUKAIOTh HOBI MDKIUCIUILTIHAPHI TaJly3i 10-
CIIIDKEHB (30KpeMa, aHTPOTIOJIOTIS MpaBa, IOPUIANIHA KOH(IIKTOIOTI,
MpaBOBa IMCUXOJIOTIS, FOPUIMYHA JIOTiKa Ta iH.) K pe3yJbTaT iHTerparlii
1 pO3BUTKY HayKOBUX 3HaHb.

3B’S130K MiX 3arajJibHOIO TEOPI€I0 JIEPKABU 1 MpaBa Ta CyCIIIBHUMHU
HayKaM{ BH3HAYA€THCS TAKUMH IPUHIIUIIOBUMH HOJIOKEHHAMH.

1. He3Baxkaroun Ha cripoOu IpeICTaBHUKIB OKPEMUX NPAaBOBUX TeUii
CTBOPHTH «UUCTY» ropunuuny HayKy (I. Kenb3eH), mpu BUBUEHHI AepxKaBHO-
NPaBOBHX SIBUII HE MOKHA a0CTParyBaTHCs BiJ| iHIINX €JIEMEHTIB COIiallb-
HO1 giticHocTi. Tak, I aHaITi3y YSIBIICHB JIFOAEH PO ITPaBo a00 MOTHBAITIO
IPaBOMIPHOI YH ITPOTHUIIPABHOI HOBEIIHKN BUKOPHCTOBYIOThCS JJaH1 ICUXO-
JIOTii; AN BU3HAUEHHS MICLs JepKaBU B MOJITHYHIM CUCTEMI CyCIHilb-
CTBa — HAIPaIOBaHHS MTOJITOJIOTII TOIIO. BinTak, mpu BUBYEHHI JIepKaBHO-
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MIPAaBOBHX SBUIII Ta ITPOIECIB HEOIMIHHO BPaXOBYIOTHCS TOCSITHEHHS PI3HIX
CYCITUTHEHUX HayK.

2. FOpunnaHa QiCHICTh HACTIIBKY TICHO TIEPETIICTEHA 3 TTOJII THIHUMH,
€KOHOMIYHHUMH, COIIIaTbHUMH, KYJIBTYyPOJIOTIYHUMH, aHTPOTIOIOTIYHIMH Ta
IHIIMMY SBUIIIAMH 1 TIPOIIECaMH Y Pi3HUX cepax CyCHIITBHOTO KUTTS, IO
X JOCHiKEHHS TAaKOXX Oy/Zie HETOBHUM 0€3 BUKOPUCTAHHS TaHUX I0pUINY-
HUX HayK, HacaMmIepe[ Teopii Jep>kKaBu 1 MpaBa SIK 3arajgbHoi, GyHIaMeH-
TaJIbHO1, METOJOJIOTTYHOT FOPUANYHOI AUCUUILTIHY. ToMy iepskaBHO-TIpaBoBa
JIMCHICTh BUBYAETHCS HE TUTBKU IOPUANYHUMH, a i iHITUMH CYCTIUTBHUMHA
Haykamu. [IpoTe ocTanHI HOCTiIKYIOTh TPOOIEMH IepKaBH 1 paBa JIMIIe
B MEXaX, [0 CIPHSIOTh PO3KPHUTTIO iX BIACHOTO TPEIMETa.

TakuM 4MHOM, 3B’SI30K 3aralibHOT TEOPii IeprKaBH 1 Ipasa i3 pi3HUMH
CYCHJIbHUMH HayKaMH Ma€ JTBOCTOPOHHIN XapakrTep: 3 oJHOTo 00Ky, 3a-
rajbHa Teopis JeprKaBH 1 MpaBa BUKOPHUCTOBYE JOCSATHEHHS CYCHITLHUX
HayK, a 3 JPyroro — OCTaHHI OUTBITOI0 YW MEHIIIOIO MipOI0 BPaXOBYIOTh
PO3pOOKH 3 Teopii JepKaBH i paBa MpH BUBYEHHI BTacHOTO mipeamera. Llei
BUCHOBOK BHILIMBAE 3 (YHIAMEHTAJIbHOTO NPUHIMUILY €IHOCTI 1 B3aEMO-
3B 3Ky HayKOBOTO 3HAHHSI.

[TpuHnunose 3Ha4eHHs AJIs1 PO3BUTKY 3arajibHOI TEOpii AepKaBH 1 mpa-
Ba Mae ii 3B’5130K 13 pinocodiero. Dinocoghia — 1e Hayka mpo 3araibHi
3aKOHH PO3BUTKY HMPUPOIH, CYCHUILCTBA T4 MHUCJICHHS, 1[0 BUPOOIIIE y3a-
rajbHEHY CUCTEMY IOIJISIB Ha CBIT, MICIIC B HbOMY JIFOJMHHM, 3arajbHi
MPUHIMIY OyTTS 1 Mi3HAHHS. 3B’ 530K 3arajbHOI Teopii JAepKaBH 1 mpara 3
II€F0 HAYKOIO B1JIOYBAETHCS Y ACKUTBKOX HAMPSIMKaX.

ITo-mieprmre, dimocodist 030porOE PUCTIPYACHITIIO Mem000a02icI0 00-
caioacennsi. BoHa po3po0iasie 0CHOBHI METOMOJIOTIYUHI IiIXOAH 10 HAyKO-
BHX JIOCHIIKEHb, 30KpeMa MaTepiasliCTHIHNHN, 11ealiCTHIHUH, TiaJeKTHd-
HUH, MeTadi3nyHul, TepMEeHEBTUIHIH, ()€HOMEHOJIOTYHHIA, aHTPOTIOIO-
TIYHUH Ta IesKi 1HIII, 10 BHKOPUCTOBYIOTHCS TAKOXK 3araIbHOIO TEOPI€I0
nepkaBi 1 mpaBa. Dinocodis popmye 3acobu ceimoansionoi opichmayii
J0OUHY, HATOMICTh 3arajibHa Teopis JepskaBu i mpasa 3abesneuye ¢ino-
codiro mMarepianom, 1o A03BOJSE il y3arajapHIOBaTH Ta (GOPMYITIOBATH
NPUHIUIN AEP5KaBHO-IIPABOBOTO PO3BUTKY CYCIIJIBCTBA Ta COL[IaIbHOTO
nporpecy, a TAKOX po3pooisiTH 3aranbHodiocodchbki METOAN TOCTiIKEH-
H$l, 10 BUKOPUCTOBYIOTHCS BCIMa IOPUANYHUMU T IHITUMH CYCIIIEHUMH
HayKaMH.

[o-npyre, dinocodis popmymroe HaitzaranpHiI @irocopcvki 3akonu
ma 3aKoHoMipHoCcmi, 30KpeMa OCHOBHI 3aKOHH JIaJICKTHKH, SKi TTOMIHAPIO-
FOTHCS 1 Ha Iep’KaBHO-TIPABOBY MIMCHICTR. 3arajibHa TEOpis JeprKaBH 1 mpaBa
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IIIMPOKO BUKOPHCTOBYE BUPOOIIEH] MPOTATOM 0ararbox CTOMITh PinocogcoKi
Kame2opii ma 3a2anbHi NOHAMMS, CEPEeNl SIKUX CJIiJl BKa3aTH Ha Taki, K
«CYTHICTBY 1 «SIBUIIEY, «3MICT» 1 «(popMay, «3aKOHOMIPHICTEY 1 «BHUITaIKO-
BICTB», «BIIHOCHHUY, «IIHHICTBY, «B3a€EMO3B’SI30K», «PYHKIIIS», «PO3BH-
TOK», «eBONOMisH» Ta iH. L{i kaTeropii MaroTh He TINBKH CYTO TEOPETUYHE,
a i BEJIMKE METONOJIOT1YHE 3HAYCHHS.

[Mo-Tperte, dhinocoderki qOCTIKEHHS HE 00XOAATH CBOEIO YBAroko 0e3-
MocepeHbO epKaBy 1 MPaBo, OHAK BOHH OOMEXYIOThCSl BU3SHAUESHHSM 1X
3arajibHO1 CYTHOCTI, IPUPOIU, IPU3HAYCHHS Ta MICIIS B CHCTEMI COLIIaIbHUX
SBHIL. 3arajbHa ) TeOopis Nep>KaBU 1 IpaBa BUBYAE JIEPKABHO-TIPABOBY
JUMCHICTB A€TABHO, PO3IVISIIAI0YH BC1 OCHOBHI 3aKOHOMIPHOCTI 11 pO3BUTKY
Ta (YHKI1OHYBaHHS.

VY cucreMi pitocodChKUX 3HAHB 3TOJIOM BHOKPEMITIOETLCS (hinocoqhis
npasa, Ky BU3HAYAIOTH K CHCTEMY (P1II0CODCHKIX 3HAHD MPO IMi3HABAh-
Hi, IHHICHI Ta comiaibHi ocHOBH mpaBa. Dinocodis mpaBa BuB4ace GpyHIa-
MEHTaJbHI MPUHIUIN OyTTS MpaBa, HOTO OHTOJOTIYHY MPUPOIY Ta COIIi-
anbHy CyTHiCTh. BOHa MOKNMKaHa 1aTy CBITOINISAHE MOSCHEHHS (peHOMEHY
mpaBa, OOTPyHTYBaTH HOT0 3MIiCT Ta MpU3HAYEHHS 3 MOIVISAY CYyTHOCTI
JFOZICHKOTO OyTTS Ta CUCTEMH LIHHOCTEH, Ha IKUX BOHO IpyHTYeThCs. Llen-
TpaJbHOIO YacTHHOI, hyHAaMeHToM ¢inocodii nmpasa € dizocodis npas
JIFOJIHU.

Jesiki TocniTHUKK BBaXKalOTh (inocodito mpaBa OMHUM 3 OCHOBHHX
HAaIPSMKIB 3arajbHOI Teopii IepKaBy i Mpasa, yepe3 IKUi OCTaHHs Ha0yBae
CBOTO METOJOJIOTIYHOI0 3HaYEHHS B CHCTEMi IOpUANYHUX HayK. [IpoTe
OUTBIITICTH BYCHUX JOACPKYETHCS TYMKH, 3TiTHO 3 sKOt0 (pitocodis mpasa
BHCTYIIA€ «CITUTLHOIO TEpHUTOPieio» K (imocodii, Tak i 3aranpHOI Teopil
JIepKaBH 1 TIpaBa, OHAK Y KOXHill 3 HUX BOHA Bilirpae HEOJHAKOBY POJIb:
y Mexax Qinocodii — me ogHa 3 11 cremianTsHIX YacTUH TopsiA 3 ¢inoco-
(hiero momituky, inocodiero penirii, Gpizocodiero MUCTENTBA TOIIO, TOII
SIK y MeXKax 3arajbHoi Teopii Aep>kaBH i npasa ¢inocodis npaBa CTaHOBUTD
11 KOHIIETITYyaIhbHO-METONONOTIYHHN (DyHJTAMEHT.

Benuke 3Ha4eHHs U1l pO3BUTKY 3arajibHOI TEOpil Aep)KaBH 1 MpaBa Mae
i1 3B’s130K 13 corrionoriero. Coyionoeis — lie TyMaHiTapHa JTUCIMILTIHA, 110
3aliMa€eThCcs BUBYCHHSIM CYCITLIBCTBA SIK IITICHOT CHCTEMH, HOTO OKPEMHX
CTPYKTYp Ta IHCTUTYTIB, PI3HUX COLIAILHUX IPYI Ta CTOCYHKIB MK HIMH,
3aKOHOMIPHOCTEH 1HIUBIAyaIbHOI Ta TPYIIOBOI ITOBEIIHKH, 8 TAKOXK COITiaTb-
HUX TIPOLIECIB, IO BiAOYBAIOTHCS B CyCIIbHOMY cepemoBHili. [loHaTTS co-
IIOJIOTIT € Ky3araJIbHEHUMY, POJOBUM, HUM OXOILTIOETHCS IMITUPOKUH TIEPEITiK
ii ra;my3ei, TakuX SK COIIOJIOTIsI MTOJITHKH, COITIONIOTISI OKPEMHUX CKIIaIOBUX
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YaCTUH €KOHOMIKH (IIPOMHCIOBOCTI, CLITBCHKOTO TOCMOAAPCTBA Ta iH.), CO-
IIOJIOTIST OCBITH TOMTO. 3arajibHa Teopis AepKaBH i IIpaBa CIUPAETHCS K Ha
3arajbHy COIIOJIOTIYHY TEOPIit0, IO BUBYAE 3aKOHOMIPHOCTI (DYHKITIOHYBaH-
HS1 BCHOTO CYCITUTLCTBA, TaK 1 Ha OKpeMi COIIONIOT4HI Teopii, [0 pO3KPHBAIOTH
3aKOHOMIPHOCTI PO3BUTKY JIESKUX C(ep CyCIITBHOTO KUTTS.

O0’€KTOM COITIONOTIYHUX JOCIIIKEHb BUCTYTIAIOTh BCi COIiaNbHI SBH-
1a, B TOMY YHMCIIi Aep>KaBa i MpaBo B iX pi3HUX HposBax. BigMiHHICTH mo-
Jsirae B CTYTIEHI 3arajbHOCTI X BUBYEHHS. 3arajbHa Teopis IepKaBu i mpa-
Ba BUBYAE CBill MpeaMeT y BCiii MOBHOTI Ta Bu3HadeHocTi. Cotionoris
K BHBYAE TPABO 1 IeprKaBy, SK U 1HIII comiajbHi SBUIIA (€KOHOMIKY, TIOJi-
THUKY, HAyKy 1 T. /I.) 3 IONJISIAY TOTO iCTOTHOTO, IO TO3BOJISIE BITHECTH iX 10
IPYIH COIIaNbHUX (PEHOMEHIB.

Posrnsan nepskaBu 1 mpaBa i3 COIIONIOTIYHUX TIO3UITIH ToTIoMarae rimo-
1I1e Ta Pi3HOOITHO 3pO3YMITH iX 3 MTOMIISITY 3arajabHoi Teopii nep)kaBH i mpa-
Ba. [{poMy cripusie mMpoKe 3acTOCYBaHHS TEOPETHKAMHU AEPKaBH 1 IpaBa
KOHKPETHO-COITIOJIOTTYHIX METOIB JOCIIIKEHHS IIPY BUBYEHHI AePKaBHO-
MIPABOBUX 1HCTUTYTIB T4 BUKOPUCTAHHS HUMH PE3YJbTATIB COLIOIOTIYHIX
EKCIIEpUMEHTIB Yy cdepi IepKaBHO-NIPaBoBOi AiicHOCTI. CouionoriuHi Me-
TOAM IOCIIPKEHHsI AeP>KaBHO-IIPABOBUX SBHII Ta MPOLECIB BUCTYNAIOTh
BiJl’€MHOIO CKJIaJOBOIO METOHOJIOTI] 3araibHOI Teopii nepsKaBu i mpasa.
KpiMm Toro, 1aHi COiONOTIYHHUX JOCTIKSHD JIO3BOJSIOTH TAKOXK YCITIIITHO
PO3B’s3yBaTH HA3KY MPAKTUYHUX 3aBJaHb, HAIPUKIIA, TPOOIEMHU ONTUMI-
3amii AiSUTBHOCTI JEpKaBHOTO anapary, IoAajlbIlIor0 PO3BUTKY (PyHKITIH
JiepKaBH, BIOCKOHAJIIEHHS CYIOBOI Ta 1HINOI FOPUAMYHOI MPAKTHKH, YCY-
HEHHS KOHQITIKTIB y Aep KaBHO-TIPaBOBiH chepi, miaBuIIeHHs e(heKTHBHOC-
Ti TIpaBa.

Ha cTuxy corriosorii Ta 3arajbsHOT TEOPil IepkaBH i IpaBa yTBOPHIACS
COIIIOJIOTiSI TIpaBa K Tally3b HAYKOBHX 3HaHB MPO COIialbHI YMOBH iCHY-
BaHHS, PO3BUTKY Ta QyHKLIioHyBaHHS npaBa. Coyionoeis npasa BUBUAE
CYCILIbHI BiTHOCHHH, IO CKJIAJIAIOTHCS K B IPOIIECi MiATOTOBKY Ta yXBa-
JICHHS! TPaBOBHX aKTiB, TakK 1 B epediry peanizaii mpaBoBUX MPUITUCIB, X
NEPETBOPEHHS Ha COLiaIbHY MOBENIHKY 0COOM Ta CYCHUIBHUX YTBOPEHb,
TOOTO BOHA CIIPSIMOBaHA Ha 3’sCyBaHHS COLIATBHOI 3yMOBIEHOCTI Ta CO-
HiankHOI eeKTUBHOCTI paBa. OCTaHHIM YacOM TOYaThCsl TUCKYCIT 3 pu-
BOJIY MOJKJTMBOCT1 BUJILJICHHS COLIIOJIOTII ITpaBa B CIELIaIbHY I'aly3b HAyKO-
BUX 3HaHb, 10 Ma€ MIXAUCIUILTIHApHUIA cTtaryc. [IpoTe B miTepatypi 3a-
3HAYA€ETHCS, M0 COIIOJIOTIS MpaBa HE Ma€ BIACHOTO, TIJIBKH 1H pUTaMaH-
HOTO TIPEeIMeTa JOCIIHKSHHS, TII0 3yMOBITIOE 11 MICIIe SIK CKJIaI0BOI YaCTH-
HU COITIOJIOTI Ta Teopii Ipasa.
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IIpu 3niificHeHH] IOPUANIHIX TOCTIKEeHb, 0CO0IMBO ¥ cdepi mepxa-
BO3HABCTBA, 3arajbHa TEOPisl AepKaBH 1 IpaBa CIUPAETHCS HA NOAIMONO-
2it0 — HayKy TIpo TOJITHKY, 1[0 BUBYAE 3arajbHi 3aKOHOMIPHOCTI PO3BH-
TKOBI MOJIITUYHUX SBUII, MIPOIECIB, IHCTUTYTIB Ta yCTAHOB, PO3B’A3y€
POOIeMH TTOTITHYHOI BJIaIH, MTOJITHYHOT CHCTEMH, TIOJTITHYHOI 1A€0JIOT i,
MOJITUYHOTO PEKUMY, IMOJTITUYHUX BiTHOCHH ToIo. [lomiTnuHa Hayka
1 IOpHCTIPYACHLISI MAIOTh CIUIBHY 1CTOPil0 CTAaHOBJIEHHS 1 PO3BUTKY Ta
CIUIBHUX 3aCHOBHUKIB. TPaJHIiITHO TiCHI 3B’S3KU MiX UMM HayKaMu
3YMOBJICHI X CIITEHUM 00’ €KTOM JIOCIIIIPKCHHS, IKUM € JISPKaBHO-ITPaBOBI
SIBUIIIA Ta MPOLIECH.

Judepenmiariist moniTHIHOI Ta MPaBOBOT HAYK MOB’s13aHa 3 TIOCTYIIOBUM
BHOKPEMJICHHSIM, CTPYKTYPYBaHHIM X MpeaMeTiB BuBUeHHs. [IpeameT no-
miTosorii He 0OMEeXy€eThCs Jep>KaBHO-IIPABOBUMH SIBHILAMH, a BKIIOYAE
TaKi IpoOJIeMH, K, HAITPUKJIAI, TTOITHIHE JTiIEPCTBO, OCOOITUBOCTI TIOJTi-
THYHOI MISUTBHOCTI Ta YXBaJIEeHHS MOJITHYHUX PIillICHb, THITA TOJITHIHO1
CBIZIOMOCTI Ta KyJBTYPH, SIKi O4EBUIHO BUXOISTH 32 Chepy MPaBOBOi HAYKH.
3aranpHa Teopis AepiKaBH i MpaBa BUBYAE HE BCI MONITUYHI SBUIIA Ta IIPO-
LIECH, a caMe Ti, 110 MMOB’5I3aHi 3 AEPKABOIO 1 PETYIIOIOTHCS IPAaBOBUMHU
3acobamu. BuzHaueHi 0coOMMBOCTI mpeaMeTa JOCTiHKEHHsI CBiq4aTh Mpo
BiJICYTHICTh HayKOBHX Mi/ICTaB I BUCHOBKIB MPO JOUIIbHICTH KOHIIECH-
TpaLii BCiX mpoOiieM JiepKaBo3HABCTBA BUKJIIOYHO B MEXKaX 3arajibHOI Te-
opii AepkaBH i mpaBa ab0 B ME)Kax IMOJITOJIOTII.

[MomiTonoris, sk i Gisiocodist Ta COLIOIOTIsA, 030POOE 3arajabHy TEOPIt0
JICp KaBH 1 IpaBa MaTepiajioM, 1110 A03BOJISE Tid BCEOIUHO TOCIIKYBATH CBil
npeaMert. 3arajbHa Teopisd JepKaBH 1 MpaBa BUKOPUCTOBYE MOJITONOTIYHI
JIaHi, BUBYAIOUHN CITiBBiTHOIIECHHS JEP>KaBHOI Ta MOJIITHYIHOI BIIAIH, MICIIe
JIlep’KaBy B TOJITHIHIN CHCTEMI CYCITITHCTBA, B3a€EMOIII0 TSP KaBH 3 TIOJTi-
THYHUMU MAPTiAMU Ta OJIOKaMU, 3B’S30K IIpaBa i MONITHKA Tomo. Bora
pO3MIAAE AepKaBHO-IIPABOB1 SBUIIA HE TINBKH 3 MOIVISIAY iX CYTHOCTI,
BHYTPIIIHBO1 MMOOYIOBH, 3MiCTy Ta (QOpPMH, a ¥ TiJ KyTOM 30py iX MicIs
1 POJIi B CUCTEMI IHIIMX MONITUYHHUX SBUIIL Ta MPOIIECIB.

VY cBoI0 yepry, MoJiTONOTisI KOPUCTYETHCS TEOPETHUKO-IIPABOBUMU J10-
CATHEHHSMH y BUBUYCHHI MpoOiIeM Teopii AepkaBu Ta JESIKUX MUTAHb
Teopii mpaBa, 30KpemMa M0A0 MOHATTS JePKABH, JePKABHOTO MEXaHi3MY,
noJiTHYHOT Bi1agu, GopM 1 PyHKIIN Iep>KaBH, CIiBBITHOMIEHHS OJTITHY-
HOTO 1 IEpP’KaBHOTO PEXKHUMIB, B3a€EMO/IiT IepKaBH 13 MO THYHIUMH NapTi-
SMH, TIPABOBOTO PETYIIOBAHHS MOJITUYHHUX BIIHOCHH Ta iH. Ha cTuky
3araJibHOI TeOopii AeprKaBH i IpaBa Ta MOJITOIOTII POPMYETHCS BiTHOCHO
HOBa HayKa — NONIMO02iA npaea K cUcTeMa 3HaHb PO JEpPXKaBHO-
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MIPABOBY MOJITUKY, CTPATETIdH] HAIPSIMKH IMOJITHYHOTO PO3BHUTKY JI€pKa-
BH 1 IpaBa 3 ypaxyBaHHSIM IOJITHKO-ITPABOBHUX MOTIISIB YCiX CYO’ €KTIB
HOJITUYHOI CUCTEMH.

Po3BuTOK 3aranpHOI TEOPIi AeprkaBH 1 IMpaBa TiCHO MOB’SI3aHUH 3 TOCAT-
HEHHSMH eKOHOMIuHOI meopii, siKa 3aiiMaeThCsl BUBYCHHSM OCHOBHHUX 3aKOHO-
MipHOCTE#! Ta PUHITUITIB BUPOOHHUIITBA, HArPOMAaKEHHSI, 0OMIHY 1 PO3IIOILTY
MarepiaJbHUX Ta IHIIMX OJiar, XapakTepy BUPOOHMYHMX CHIJI T4 BUPOOHUUUX
BiIHOCHH, Pi3HHUX cIIOCOOIB 1 3ac00iB BUPOOHMIITBA, (POPM BIACHOCTi, METO/IIB
YIIPaBIiHHSI €KOHOMIKOIO, TPpo0JIeM Mparli Ta 3apoOiTHOI IIaTH TOIIO.

3a paIsTHCHKUX YaciB TeOpisl Aep>KaBH i IpaBa, CIUPAIOYHNCh HA OCHOBHI
BUCHOBKH Ta IMOJIOKCHHSI €eKOHOMIYHOT Teopii (MOJITHYHOT €KOHOMIT),
BHUXOJIMJIA 3 METOIOJIOTIYHOTO TBEPKEHHSI TIPO Te, IO JepXKaBa 1 mpaBo
BHCTYMAIOTh HEBiJ'€MHUMH CKJIaJOBUMH HaIOYAOBU HAJ €KOHOMIYHUM
0a3rCcoM CyCHiIBCTBA, SKUH CIPAaBIIsIe€ BU3HAYAIBHIN BIUIMB HA iX (hopMy-
BaHHJ Ta PO3BUTOK. KoXHi coriabHO-eKOHOMIUHIM hopMmartii (paboBiac-
HUIIBKIH, peomanbHill, OypKyas3Hii, COmMiamicCTHYHIN) BIAIOBIAaB CBill THIT
Jep>KaBH 1 paBa, iCTOPUYHA 3MiHA AKUX BeJa JI0 3MiHU THITY JEpKaBU
i mpaBa. TakuM YMHOM, 3arajibHa TEOpis IepKaBH 1 IpaBa BUXOIUIIA 3 €KO-
HOMiIYHO1 00YMOBIIEHOCTi, HaBiTh EKOHOMIYHOI 3a/1aHOCTi IEepKaBHO-
MIPaBOBHX SIBHIL 1 IPOLECIB Ta aKTUBHO BUKOPHCTOBYBaIa 300yTKU TOJMi-
THUYHOI EKOHOMII B CBOIX JOCIIKEHHIX.

VY Hamr gac 3arajbpHa Teopis AepiKaBH 1 paBa TaKOXK CIIUPAETHCS Ha
BHUCHOBKH €KOHOMIYHOT T€Opii IpH BU3HAUYEHHI METO/IIB 1 pEXKUMIB IPaBo-
BOTO PETYJIIOBaHHS CYCIUIBHUX BIHOCHH, OCOOJIMBOCTEH CIIBBIAHOIICHHS
MpaBa Ta eKOHOMIKH To1o. CItifi ypaxoByBaTH i 3BOPOTHHII BIUTUB 3arajbHOI
Teopii Iep)KaBH 1 MpaBa HA EKOHOMIYHY TEOPil0 Ta €KOHOMIKY SIK TaKy.
CTruxiiiHui, HE OMOCEePEIKOBAHUN Iep KaBHO-TIPABOBUM PETYIIOBAaHHIM
PO3BUTOK €KOHOMIYHHX MPOIECIB MOXKE TIPU3BECTH JI0 PO3JIAMy 1 3aHemary
BCi€i cuctemMn mMarepianbHOro BUpoOHUITBA. CBITOBUH TOCBIJ CBiTYUTH
Ipo Te, U0 YCIHilIHEe NPOBEACHHS PaguKaIbHUX MOJITHYHO-IIPABOBUX
pedopM HEMUHYYE BUMarae 0OJHOYACHOTO MPOBEACHHS BiAMOBIAHUX €KO-
HOMIYHHUX [I€PETBOPEHB, 1 HaBMaku. OTKe, BINTUB €eKOHOMIYHHUX BiIHOCHH
Ha PO3BUTOK JIEPKaBH 1 paBa i 3apa3 He BUKIIMKAE CyMHIBIB, OJJHAK CTYTIiHb
Ta xapakTep 00yMOBIIEHOCTI AepiKaBH 1 MpaBa eKOHOMIYHOIO CHCTEMOIO
CYCHIJILCTBAa BUMATralOTh SIKICHOTO MEPEersiIy.

Haperri, mocTiHU# 1 MOCTIIOBHUHN 3B’ 130K 3arajbHOT TCOPil AeprKaBU
1 IpaBa MPOCTEKYETHCS 3 COYIANLHOI NCUXONO2IEIO, sKA sIBIIsiE cOOOKO Ha-
YKy TIPO 3aKOHOMIPHOCTI ITOBEIIHKY JTIONEH, 00YMOBJIEHI 1X HAJICKHICTIO
IO TICBHUX COITiaIbHUX TPYI Ta BEPCTB HACEIIEHHS, a TAKOX TICHXOJIOTITH1
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XapaKTEPUCTUKH OKPEMUX JIFOICHKUX CITIBTOBAPHCTB. 3arajbHa Teopis
JiepKaBH 1 TIpaBa He B 3MO31 BUPILIYBaTH CBOi 3aBJaHHs 03 ypaxyBaHHS
COLIaIbHO-TICUXO0JIOTIYHUX O0COOJIMBOCTEH OKPEMHUX TPYIl HACEICHHS Ta
CYCITIIJILCTBA B LUJIOMY. YCITIIITHO BU3HAYUTH PiBEHb IIPABOBOI CBITOMOCTI
CYCHIJIBCTBA, CTYMIHb PO3BUTKY MPaBOBOi KyJABTYPH HaceNeHHs, €()eKTHB-
HICTh MPABOTBOPYOCTI Ta MPABO3aCTOCYBAHHS B Til UM iHIIINA KpaiHi MOX-
Ha JIMIIE 32 YMOBHU IIUPOKOTO BUKOPUCTAHHSA JTOCSTHEHB COLIaIbHOI TICH-
XOJIOTi.

— § 2. 3araJibHa TEOpis Aepi:KaBH i MpaBa
B CUCTEMI IOPUAUYHHUX HAYK

3arajpHa TEOpis IeprKaBH 1 MpaBa BXOAUTH 0 CHCTEMH IOPUIAIHUX
HayK. SIk QyHIaMeHTaIbHa, METOIOJOTIYHA, HAHOUIBIIT a0CTpaKTHa, 1HTe-
rpaTuBHA HayKa 3arajbHa Teopis AepsKaBH i mpaBa MOCiAae MpoBixHE MicLe
B CHCTEMI BUCHHS PO JeprKaBy i paBo. Bci iHII 1opuandHI HAYKH BH-
BYAIOTH OKPEMi CKJIAZIOBi, CTPYKTYpHi €JIEMEHTH JIepKaBHO-IIPaBOBOT Jili-
CHOCTi, TOOTO MalOTh MPHUKIAJAHUN XapakTep. Y CBOIX JOCIiIKEHHSX 3a-
rajgpbHa TEOpis ACpKaBH 1 TIpaBa CIIUPAETHCS HA MOCATHEHHS 1HINNUX FOpHU-
JYHUX TUCHUILTIH, CHHTE3Y€ Ta CHCTEMATH3Y€ iX BHCHOBKH 3 METOIO OLITBII
DIMOOKHUX 3aralbHOTEOPETUYHUX y3arallbHeHb. TakuM YHHOM, MIX 3arajib-
HOIO TEOPI€I0 ACPKaBH i IpaBa Ta iHIMUMHA IOPUIAIHIME HayKaMH iCHYIOTh
0BOCMOPOHHI 38 'A3KU.

3arajpHa TEopis MepXkKaBH i IpaBa BXOAUTH 10 TPYIH /MeoOpemuKo-
icmopudHuX I0PUOUYHUX HAYK PA30M 3 ICTOPI€IO IEpKaBH i ITpaBa YKpaiHu
Ta 3apyOKHUX KpaiH, iCTOpi€r0 BYCHB PO JeprKaBy i MPaBo Ta TiCHO B3a-
emofiie 3 HUMHU. B3aeM03B’ 530K 3aranpHOI Teopii aepaBH 1 mpasa Ta ic-
MOPUYHUX TOPUOUYHUX HAYK TIPOSBISETHCS, 3 OTHOTO OOKY, B TOMY, IO
IMOOKE BUBUYCHHS 1 y3araJbHEHHS ICTOPHYHOTO MaTepiany € HeoOXiTHUM
JUTsl OLITBIN MTOBHOTO 1 BCEOIYHOTO JOCIIKEHHS 3aralbHOTEOPETHYHIX
Jlep’KaBHO-TIPABOBHUX MPOOJIEM Ta BU3HAYCHHSI 3aKOHOMIPHOCTEH 1CTOPHY-
HOTO PO3BUTKY JIEpKaBH 1 TipaBa. 3 Jpyroro 00Ky, iCTOpis IepKaBH i mpaBa
B IIPOIIEC] Mi3HAHHS THUX a00 IHIIHMX TIO0ATBFHUX 32 CBOIM XapaKTepOM ic-
TOPUYHHMX SIBHII Ta MO/l CIIUPAETHhCS HA BUCHOBKH W y3aralbHEHHS, 3p0-
ONeHi B Meax 3araJibHOi Teopii JepkaBH i mpaBa, 30KpeMa Ha Ti, 10
CTOCYIOThCA (hOpPM IMpaBIiHHSA Ta (HOPM Jep>KaBHOTO YCTPOIO, AEP>KaBHOTO
PEKUMY, arapary Jep)KaBH, CHCTEMH TIpaBa, JpKepell Mpapa, pererii npa-
Ba Ta iH.
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3arasipHa TeOpis Aep>KaBH i IMpaBa Ta ICTOPUKO-IOPUANTHI HAYKH MalOTh
Oararo citbHOTO. BOHM aHaITI3YIOTh BCI ICTOPHYHI 1 cydacHi TUIH Ta Gop-
MH JIepKaBH 1 IpaBa, aKIEHTYIOUX yBary K Ha MHUHYJIOMY B iX PO3BUTKY,
TaK i Ha ChOTOJEHHI. 3araipHa Teopis Aep>KaBH i MpaBa Ta iCTOPHUKO-
IOPUIMYHI HayK{, NPUIOUIAIOUH 3HAaYHY yBary IpU4rHAM i yMOBaM 3apo-
JOKEHHS JIEpKaBH 1 MpaBa, MEHTPAJIBHE MICIe B CBOIX TOCIHIHKEHHSIX Bif-
BOJSITH 3aKOHOMIPHOCTSIM 1X pO3BHUTKY Ta QyHKLiOHYBaHHS. Po3misinaroun
[IpolleC BUHUKHEHHS, CTAHOBJICHHS Ta PO3BUTKY JIep KaBH i [IpaBa B LIJIOMY,
BOHHU BPaxOBYIOTh OCOOJIMBOCTI PO3BUTKY IOJIITHYHOI Ta MPABOBOI CHCTEM
OKpPEMUX KpaiH.

BigMiHHICTB 3arabHOT TEOPIi AepyKaBH i paBa BiJl iCTOPUKO-FOPHIIHUX
HayK BUSIBISIETHCS B TOMY, 1[0 OCTaHHI BUBYAIOTH MPOIIEC iCTOPUIHOTO PO3-
BUTKY JIepKaBHO-TIPAaBOBOI AICHOCTI KOHKPETHUX KpaiH y XpOHOIOTiYHO-
My TOPSIKY, CIIMPAIOYUCH IIEPEBAXKHO HAa ICTOPUYHUI METO [0 CIIIPKEHHS.
3aranpHa TEOPIs AepKaBH 1 IMpaBa JOCIiIKY€E CBil IpeIMeT B y3araabHEHO-
TEOPETUYHOMY BUIVIAZI T BU3HAYAE 3aKOHOMIPHOCTI BUHUKHEHHS, PO3BH-
TKy Ta (yHKI[IOHYBaHHs I€pKaBHO-IIPABOBHX SIBHIL 1 IPOLIECIB Uepe3 BU-
KOPHUCTaHHS Mepe/yCciM JIOTIYHOTO METOY, 3aC00iB Ta KaTeropiit (hopmaib-
HO{ JIOTiKH.

Oco0MBicTh CITIBBIIHOIIEHHS 3arajibHOT Teopii Aep:KaBH i mpaBa 3 ic-
Mopicio guens npo 0epatcasy i npago MoJArae B TOMY, 110 OCTaHHS BiATBO-
PIOE ICTOPUYHO 3aKOHOMIpHUI Mpoliec HarpoMaKeHHSI JIIOICKKUX 3HAHb
1o AEprKaBy 1 MpaBo. 3araibHa TEOPis ACP’KaBH 1 MpaBa BUBYAE PE3yJIbTa-
TH IUX TMOIIYKIB y BUIVIS/I TEOPETHYHUX y3arajJbHEHb Ta (OPMYIIIOE Cy-
YacHI ySBIIEHHSI TIPO OCHOBHI JIEpP’KaBHO-TIPAaBOBI KaTeropii i 3aKOHOMipHOC-
Ti (30KpeMa, TIPo TIPaBo, 3aKOH, TPABOBITHOCHHH, JepKaBy Ta iH.). I1o cyTi,
iCTOpis BUYSCHDb TIPO JAeprKaBy i IPaBO BHUCTYIIA€ iCTOPUIHOIO CKIIAIOBOIO
3arajxpHOI Teopii JepKaBH i mMpaea.

[opsia 3 TpanuUiiHUMU TEOPETHKO-ICTOPUYHUMH HayKaMy 3arajibHa
Teopis JeprKaBH i IpaBa TICHO MOB’A3aHa 3 AUCIUIUIIHAMH, IO TLTHKH
($hopMyIOTECS, HAPUKIIA, 3 IOPUOUYHOIO KOHDAIKMOLO2IEI0, TIPEIMETOM
SIKOT € BUBYCHHSI KOH(ITIKTIB, I1I0 BAHUKAIOTh, PO3BUBAIOTHCS Ta PO3B’A3YETHCS
Ha MiICTaBl BHYTPILIHBOAEPKABHOTO (HALIOHATILHOTO) 00 MIXKHAPOTHOTO
npaBa. 3 0JHOTO OOKY, IOPHANYHA KOH(UIIKTOJIOTiSI BUKOPHCTOBYE YBEChH
HEeoOX1THMI IS i HOpMaIbHOTO (DYHKILIOHYBAaHHS apCeHal TEOPETHUYHHX
1 METOJI0JIOTYHUX 3ac001B, BUPOOJICHUX 3arajibHOI TEOPIE0 JCPiKaBU
1 IpaBa (30KpeMa, IIOHSTTS IHTepeCy B IpaBi Ta MEXaHi3MiB Horo peaizarii,
BHU3HAYCHHS MPUHIIHITY TTOILTY BJIaJX Ta MPOIIEAYP PO3B’ I3aHHS KOH(ITIKTIB
MDK pI3HAMH TUTKaMH BIIAH, BUSHAYCHHS YMOB rapMOHi3allii Ta yHidikarii
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3aKOHO/ABCTBA 1 IUIAXIB YCYHEHHS 3aKOHOAABYMX KOMi3iil Tomo). 3 mpyro-
ro OOKYy, 3araJibHa Teopis JePKaBH i ITpaBa aKTUBHO BUKOPHUCTOBYE BHCHO-
BKH Ta peKOMEHIaITii, 110 (POPMYITIOIOTHCS IOPHINIHOIO KOH(ITIKTOIOTIETO,
OCKINIBKH ONITUMaNbHE, 0€3KOH(IIKTHE PO3B’SI3aHHS CYIepeIHOCTeH
y Iep>KaBHO-IPaBOBii cepi Mae BaKIMBE TEOPETUKO-IIPUKIATHE 3HA-
YEHHS.

3aranbHa Teopis eprkaBH i IpaBa BUCTYTIAE TEOPETUKO-METO0IOTTHHOIO
0a3010 IS epynu eany3esux puOudHUX Hayk (HayKu KOHCTUTYLIHHOTO
npaBa, aAMiHICTPAaTUBHOTO NpaBa, IUBUILHOTO NpaBa, KPUMiHAIBHOTO Mpa-
Ba, TPYJOBOIO MpaBa Ta iH.). BITHOCHO KOXHOI 3 raay3eBUX IUCIUILIIH
3arajibHa TEOpis JepKaBH 1 paBa BUKOHYE POJIb y3araibHIOIOUOT HAyKH,
10 CUHTE3y€ KOHKPETHHUH I0pUANYHUE Marepian. Bona 3abe3neuye Bo-
PAAKYBaHHS Ta CHCTEMaTH3allil0 BCIX 3HAHB MPO JIEPXKaBy 1 MPaBo, Beiel
3100y TOl TATY3eBUMH IOPHINIHIMHI HayKaMH JIepKaBHO-TIPABOBOI iHGOP-
Marlii, Crpuse BUPOOICHHIO €NMHOTO MiIXOMY IO aHali3y Iep KaBHO-
MIPABOBHX SIBUII, IHCTUTYTIB T4 YCTAHOB.

[HTerpaniiinuii Ta METOAOIOTIYHUI XapaKTep 3arajbHOi Teopii aepka-
BU 1 IpaBa CTOCOBHO T'ally3€BUX IOPUANYHUX AUCLUIUIIH MPOSBISETHCS
B TAKOMY.

[o-nepiue, Ha BiAMIHY Bij rairy3eBUX IOPHIUYHUX HAYK, SIKi JOKIIAIHO
BUBYAIOTH JIMIIIE OKPEMi CKJIaI0B1 YACTHHU, CTOPOHH IPABOBOTO 1 AEPiKaB-
HOTO JKUTTS, 3arajibHa Teopis Aep>KaBH 1 MpaBa Mae CBOIM IPEIMETOM J0-
CIIJKEHHS 8CI0 «CUHME308AHY» OePIUCABHO-NPABOSY PeANbHICIb.

[Mo-npyre, 3aranbHa Teopist AepKaBH 1 pasa sIK METOJI0JIOTIYHA OCHOBA
JIOCITIDKEHHS Tep KaBHO-TIPABOBOT JIHACHOCTI BHPOOIISE 3aeanbHi OISl 6CiX
2any3esux I0PUOUUHUX OUCYUNTIH MEMOOU HAYKOE020 NizHanHs. 11 BUCHOBKH
Ta y3araJbHEHHs BUCTYIAIOTh OCHOBOIO JJIsl BUPILLICHHS CHELiaJIbHUX IIH-
TaHb rajly3eBHX HayK y MeKax iX BIacHOTO NpeaMera, popMyBaHHS ramy-
3eBHX IpaBoBHX Teopii. [Ipeamer raiy3eBux Hayk, SIK 1 IpeaIMeT IpaBo-
BOTO PETYNIOBaHHS BiANOBIIHHUX Tay3el MpaBa, OKPECIIOETHCS B MEXKax
3arajpHOI Teopii Aep>KaBH 1 MpaBa Ta PO3KPUBAETHCS Y BIAMOBIAHUX IOPH-
JUYHHUX TUCUUIUTIHAX. 3araJbHOHAYKOBI METOAM BUBUYCHHS JIE€P>KaBHO-
npaBoBUX (heHOMEHIB, cPOPMOBaHi B MeXax 3arajbHOi Teopii AepKaBH
1 MpaBa, KOHKPETU3YIOTHCS B TATY3€BUX METO/aX 1 METOJMKAX, SIKi BUPO-
OJISIFOTH KOXKHI OKpEMi Taly3eBi HayKH.

[o-Tpete, 3aranbHa TeOpis AepKaBH 1 paBa BUPOOISE 3aeanbHi 04
8CIX IOPUOUYHUX HAYK NOHAMMIA MA Kame2opii, IKi BUCTYNAI0Th BUXiTHOIO
6a3010 1 (HOPMYBaHHS TaTy3€BUMH IOPUIUNYHUMHI TUCITUTIIIHAME BJIac-
HOTO CIeNiaJbHOro MOHTIHHOTO anapara. Hanpukian, :opuauyHa Katero-
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pist «IIpaBOBIIHOCHHIY, BUPOOJICHA 3aTaIbHOIO TEOPIEIO IepKaBH 1 IpaBa,
KOHKPETHU3YETHCS 1 IETANI3YETHCS BiAMOBITHIMHA TaTy3¢BUMH FOPUTUIHAMHI
HayKaMH CTOCOBHO OKPEMUX Tajy3el mpaBa, BHACIIJOK 90T0 (hOpMYIOThCS
crienianpHi (crenianbHO-HAyKOB1) MOHATTA KPUMiHAIBHUX, ITUBIIBHUX,
aJIMiHICTPaTUBHUX, TPYJOBHX Ta iHITNX MPABOBITHOCHH, a TAKOK YTOYHIO-
FOThCS 1X CKJIaJI, TiICTAaBY BUHUKHEHHS, 3MiHH Ta IPUMTMHEHHS. AHAJIOTIYHO
($hopMyIOThCs 1 iHILI Taly3eBi MOHATTS, LI0 CIIMPAIOTHCS Ha 3arajJibHOTEO-
peTHYHI Kareropii, Taki Sk HOpMa Mpasa, MPaBOMOPYIIEHHS, TPaBO3aCTO-
CyBaHHS, IOpUANYHA BiOBiAANBHICT, QYHKIIT AepkaBu Ta iH. KpiM Toro,
3arajibHa TEOpis IepKaBH 1 MpaBa BUPOOIISE Kpumepii OYiHKU PI6Hs, CIAHY
i nepcnekmug po3eUmMKY 2any3e8ux 10pUOUYHUX OUCYUNIiH, HATIPUKIIA],
KpuTepii e)eKTHBHOCTI MpaBa.

3arajpHa TEOpis MEeprKaBH i IIpaBa Ma€ 3 TAy3eBUMH FOPUINTHUMU
HayKaMH HE TUIBKH TIPSMI, a i 36opomui 36 ’s13xu. BoHa HE TIIBKU BILIMBAE
Ha IIi TaTy3i 3HaHb, a i mepedyBae Mij MEeBHUM BIUTUBOM 3 ix 0oky. [1pu
BH3HAYCHHI KIIFOUOBUX IOPHUIWYHUX MOHATH Ta KaTeTOPiil, a TaKOX MpHu
(hopMyBaHHI 3araTbHO{ METOOJIOTIT HAYKOBHX JIOCIIKEHB 3arajibHa Teopist
JIep>KaBU 1 TIpaBa CIIMPAETHCS HA BEIMYE3HUH eMITipHYHUEN MaTepiai, Ha-
IrpOMa/KEHUH TaTy3eBUMH IUCHUILTIHAMMY; Y3arajbHIOE, OLIHIOE Ta iHTep-
MpeTye JaHi raxy3eBuX IOPUINYHUX HayK. Kpim Toro, 3aranbHa Teopis
JIEp’KaBH 1 MpaBa 30arauyeThCs BHACTIIOK NICPEHECEHHS JTIOCBINY OMHIi€l
IOPUIMYHOT HAyKH Ha iHII. Tak, MOHATTS PUIUIHOI ocobu Oyno copmy-
JhOBaHE HAYKOIO IMBUILHOTO MpaBa, MOTIM MepeHeceHe B iHIII raly3eBi
HAyKH 1 BpaxOBaHE MPHU PO3POOJICHHI 3aralbHOTEOPETUIHOTO BUCHHS PO
cy0’exTiB mpaBa. Binrak, 0e3 omopu Ha Taimy3eBi HAYKH 3arajibHa Teopis
Jlep>KaBH 1 TIpaBa MOXKE BTPATUTH CBOI aKaJIeMidHI Ta METOMOJIOTIUHI 110~
3UITIT 1 IEPETBOPUTHCS HA CXONACTHYHY, OC3MPEIMETHY AUCIHILTIHY.

HesBaxaroun Ha 3aranbHUN, aOCTPAKTHHUIA XapakTep Teopil aep:kaBu
1 1IpaBa, BOHA HEBIJPUBHA BiJl OPHINYHOI TPAKTHUKH, Pi3Hi (POPMH Ta TIPOSBU
K01 Oe3MocepeIHbO BUBYAIOTHCS CHEliaIbHIMH FOPUIUYHIMHI HayKaMu. Lle
3yMOBJIIO€ 3B’SI3KH TEOPii AEPKaBH 1 MpaBa 3 AUCUUILTIHAMH, IO HAJISKATh
JIO 2pYRU CReYiaibHUX (NPUKIAOHUX) IOpuOudHUX HayK (KPUMIHATICTUKOLO,
KPUMIHOJIOTI€10, CYOBOIO MEMIIMHOIO, IPABOBOIO CTATUCTHUKOIO Ta iH.). Ox-
HaK MOPIBHSIHO 3 TATy3¢BUMH FOPUAMYHUMU JUCIUIUTIHAMHY 111 3B’SI3KH, K
NPaBHUJIO, € MEHII IHTEHCHBHUMH Ta MEPEBAXHO HE TPSIMUMH, a ONocepe-
koBaHUMH. Lle mosicHIOEThCS HacaMIiepe ] THM, IO CHeliallbHI HayKH Xoua
1 Hanexkarh 10 CUCTEMH FOPUIUYHIX HAyK, aJle aKTHBHO BUKOPUCTOBYIOTh
BHCHOBKH H y3araJbHEHHS ITUPOKOTO TIepesTiKy MPUPOIHIYINX, TEXHIYHNX Ta
IHIIX HEIOPUAMYHUX HAyK 1 BKIFOYAIOTH 1X 0 CBOTO 3MICTY.
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Ciir BiI3HAYUTH MIIHAH B3a€MO3B’SI30K 3araibHOI Teopii AepkaBu
1 paBa 3 OPiBHSUTbHUM TPaBO3HABCTBOM, SIKE BITHOCATB JI0 ePYNU HAYK, WO
susuaroms 3apyoixcri depoicasy i npaeo. J1o HeaBHIX YaciB MOPIBHIIbHE
MIPaBO3HABCTBO B3araji po3MIsSAAIOCS SK OUH 3 HAITPSIMKIB Y CKJIaJi 3araib-
HOI Teopii ep>kaBH i mpaBa. Ha cboromHi 11i Hayku TiCHO B3a€EMOIIOTH OAHA
3 OJTHOIO, MAIOTh 0AraTo B YOMY CIIUIBHI IUTi Ta IPEAMET JOCHTIHKEHHSL.

Bupyarodi mpaBoBi CUCTEMU Pi3HUX KpaiH CBITY, BUEHI-KOMITapaTHUBICTH
HarpoMaJKyIoTh YUMaJIUH TEOPETUKO-TIPUKIaJHIH MaTepian. BucHoBku
Ta y3araJbHEHHs, CHOPMYIIbOBAHI B MeKax MOPIBHSUIBHOTO IPaBO3HABCTBA,
AKTUBHO BUKOPHCTOBYIOTHCS 3arajbHOI0 TEOPIEIO JepiKaBH i IpaBa JIs
(hopMyBaHHS 3aralbHUX 3aKOHOMIPHOCTEH BUHUKHEHHS, PO3BUTKY Ta (pyHK-
[[IOHYBaHHS JepKaBH 1 MpaBa, OCKUTLKA OCTaHHI IPUTaMaHHi JepKaBHO-
MpaBOBiil MIHCHOCTI HE3aJEKHO BijJ HAI[IOHATHLHUX KOPIOHIB. Y CBOIO
4yepry MopiBHSUIbHE MPaBO3HABCTBO BUKOPHUCTOBYE B CBOIX JOCIHIIKEHHAX
JIOCSITHEHHS 3arajibHOI Teopii JepKaBH 1 mpasa, meperycim ii moHATIHHIH
amapar (fieThest Ipo Taki 6a30Bi FOPUIANTHI KaTETOPii, SIK «IIPaBoY, «IPaBo-
Ba CHCTEMay, «CHCTEMa MPaBay, «kHOpMa IpaBay, «IIPaBoBi TPaAULII», «Ha-
CTYIHICTh y TIPaBi», «IIpaBOBa KyJIbTYpa», «IPaBOCBIIOMICTb» Ta iH.),
a TaKoX 11 METOOJIOTIYHNN 1HCTPYMEHTapiH.

§ 3. ®opmyBaHH 3araJILHOI TEOPil
JAepKaBM i mpaBa ik CaMOCTIiHOI
HAYKH

Cucrema I0pUIMYHNAX HAYK CKJIaaacs MOCTYOBO, BiAMOBIAHO 10 MO-
TpeO MpakTUKHU. Xoua MepIi 3HAHHS PO JepKaBHO-TIPABOBY AIHCHICTH
PO3BHBAIOTHCSI BXKE B CTAPO/IaBHIX JiepikaBax, MPOTE IOPUINYHA HAyKa BU-
HUKa€e 3HaYHO Mi3Himre. BoHa GopMyeThcs Ha 0a3i mepIx eBpONeHCHKIX
IOPUANYIHIX YHIBEPCHUTETIB, sAKi cTBOPIOOThCS Yy XI-XII cT. IcTopuyano
NEepUIMMH BUHUKAIOTh Tay3eBi opuandHi Hayku. Y HoBwuii yac mopsiz 3i
CTaHOBIICHHSIM T'ally3eBHX HayK ITYMKHU IPO MPAaBO PO3BHUBAIOTHCS Y JBOX
HaIpsMKax: 3 OOHOTO 00Ky, GOpMyeThes (hinocoghis npasa Sk Hayka TIpo
HaJIe)KHE MIPaBo, a 3 APYTOTro — eHyukIonedis npasa K y3araibHEHHS Ha-
IPOMA/KCHUX IOPUIUYHHUX 3HAHb.

XVII ct. 3HAMeHYy€E CO00IO IMOYATOK HOBOI €MTOXH B ICTOPUIHOMY PO3-
BUTKOBI FOPUIUYHOI HAyKH: ITi/I BIUIMBOM HOBOTO HampsiMKy ¢inocodii
(pamionanizmy) GopMyeThCsI HOBa TEUisl IPABOBOI TyMKU — WKOLA NPU-
POOHO20 Npasa, 3aBISIKY SIKiH 3’ IBISETbCA 0coOMuBa Qinocopchka HayKa
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npo npaso. 1i npeacrasaukamu 6ymnu I. [pouiit, T. [066¢, Ix. JIokk,
K.-2K. Pycco, I. Kanr Ta in. Sxmo B XVII-XVIII cT. mepeBakHO BXKHU-
BA€ETHCS TEPMIH IIPUPOIHE TPaBO», TO Hanpukiami X VIII — Ha mouaTky
XIX cr. y HaykoBUil 00Ir 3ampoBaKy€eThes TepMiH «dimocodis mpasay,
skuil yriepme OyB Bxkutuit B podorax [. I'yro (1798) ta I'. I'erens (1820).
Ha Toit gac dinocodis mpasa BiapizHsAIacs Bi HAyKW MO3UTUBHOTO MIpaBa
HE TUTBKH 32 METOAOM, a i 3a MPeaIMETOM AOCHTIHKEHHS, SKUM BUCTYTIAI0
He MO3UTHBHE, MiHJIUBE MPaBO, & CaMe He3MiHHE BiYHE MPUPOIHE MIPaBO.

3 npyroro 0OKY, CTPIMKHI1 pO3BUTOK Taly3eBHX HAyK BEJlE 10 3POCTaHHS
3arajbHOTO 00CSTY IMPaBOBOTO MaTepialry, 10 3yMOBIIIOE MOTpely B y3araib-
HEHIl CUCTEMI FOPUINYHUX 3HaHb, SKa JiaBajia O MOXIIUBICTD iX OHOYACHO
omsiAaTH 1 3icTaBisaTy. e 3yMOBIIIOE BUHUKHEHHS eHyuxionedii npasa —
JUCTIMITITIHY, TII0 MICTHJIA CTUCIIE BUKJIAJCHHS 3MICTy BCIX IOPHIUIHUX HAyK
SIK TIOYaTKOBUX 3HAHB PO TIPABO, HOTO Pi3HIi Taay3i Ta METOIH J0CITiHKCHHS.
Ieprroro KHUTOFO, III0 Majia Ha3By SHITMKJIONE Il mpasa, OyB TBip . ['yHHIy-
ca «Encyclopaedia juris universi» (1638). ¥V 1640 p. y ®pankdypri-na-Maiixi
BUXOIUTH BifjoMa eHnukiomnesis npaea . ®opOypra «Encyclopaedia juris
publici, privatique, civilis, criminalis, feuderalis», sika ckiaganacs i3 opu-
JUYHOTO CJIOBHMKA Ta 310paHHs IOPUINYHHUX MPaBHIL.

Hanpukiani XVIII — #a nowarky XIX cT. eHUHKIIONEis MpaBa BU-
KJIaJa€Thcs MPAKTUYHO B YCiX IOPUINYHKIX BUIIMX 3aKiiagax CBpOIH i mpe-
TEHJy€ Ha CTaTyC caMOCTiiiHOi Hayku. Y TOW 4dac i Hepigko Ha3uBalu
«HayKOIO HayK» i BBaKaJIM HEOOXiIHUM BCTYIIOM JIO BUBUEHHS Tally3eBHX
IOPUIUYHUX TUCHUIUTH. Y Pocilickkili iMmepii (y ToMy uncii B YkpaiHi)
Hanpukiaii XVIII cT. po3nouynHaeThCS BUKIIAIAHHS CHIIMKIIONEI1 ITpaBa,
a YHIBEPCUTETCHKUM cTaTyToM 1835 p. 3ampoBaKyeTHCS 000B’ I3KOBHI
Kypc « EHITUKII0TIE M1l 3aKOHO3HABCTBA Ta POCIHCHKUX JePKABHUX 3aKOHIBY.
VY 1839-1840 pp. Bugaetbes Bioma « EHIMKIIONEisI 3aKOHO3HABCTBA
K. HeBonina, sika siBIIsie COO0I0 «OIVISLI HAyK 3aKOHO3HABCTBA B 1X 3arajbHO-
MY 3B’SI3KY SIK 31 BCIM CYCITITLCTBO3HABCTBOM, TaK 1 MIXK COOOIO»'. 3’ IBISFOTHCS
pobotu H. Pernenkammnda «Hapucu ropuananoi ennuxnonesii» (1868),
€. Tpybeurkoro «Jlekmii 3 ennukionenii mpasa» (1907) ta iH.

HesBakaroun Ha Te 110 SHIMKIIONE il MpaBa B pOCIHCHKHX Ta 3aXiAHO-
€BPOICHCHKIX YHIBEPCUTETAX CIIOYATKY MPHUILIAIAcS 3HaYHa yBara, JesKi
Biziomi y Toii mepiox yueni-topuctu (H. Kopkynos, I. lllepienesud ta iH.)
CTaBWJIM Ti/I CYMHIB ii cTaTyc SK CaMOCTiHOT rayry3i 3HaHb Ta HABYAJIbHOT
JIUCIMILIIHY, OCKUTBKY BOHA HE MaJjia Hi BJIACHOTO MPEAMETa, Hi BIaCHOTO
METOy JOoCipKkeHHs. He3paxkarouu Ha CBill JOCTaTHHO aKTUBHUM PO3BHUTOK,

' Hesonun K. A. Duupknonenus 3akonosenenus. — C.I16., 1997. — C. 24.
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eHIMKIIONe is mpaBa HanpukiHi XIX cT. BTpayae BiacHi mo3uiii i mepe-
TBOPIOETHCS HA «IIPOIEAEBTUKY IIPAaBO3HABCTBA», CBOEPIIHUN «BCTYII
B IOPUANYHY CIICMIAIbHICTHY, OCKIIBKH i 3MICT CTAHOBJIATH ITOJIOXKCHHS,
AKi OUTBIN OKJIATHO PO3KPHBAIOTHCA B rally3€BUX IOPUANYHUX HayKaxX.
KommninsTuBHMIA MeTOI eHIMKIIONE ] TpaBa TaKoXK HE BiAIIOBia€ BUMOTaM
HayKOBOT'O JOCTIKEHHS.

[MoctynoBo BinOyBaeThcs npouec 30amKeHHs ¢inocodii npasa Ta eH-
muktonenii mpasa. I leprieneBny 3a3Ha4aB, 0 B €HIMKIIONE/AII0 paBa
yBipBaBcs «HOBUH (inocopchbkuii 1yx». B i po3BUTKY YiTKO OKpPECTIOIOTH-
sl 1Bl OCHOBHI TEHJICHIIII: 3 OMHOTO OOKY, TOMITHO CKOPOUY€ETHCS TpaIu-
IAHAN JUI JAHOT AMCIUILIIHY «OIVIST PI3HUX YaCTHH MIO3UTHBHOTO ITPaBay,
a 3 IPyroro — EHIMKIJIONE s IpaBa 30CePeIKYETHCS Ha aHaATi31 BUXITHUX
TIOHSTH PO TIPABO Ta JIEPXkKaBy B iX €IHOCTI Ta CUCTEMI, Ha 3acajiaX MpaBo-
BOTO Ta JIEP>KaBHOI'O XKUTTS CyCIIbCTBA. EHIIMKIIONE 1 IIpaBa IOCTYIIOBO
OXOITTIOE «EIEMEHTH IOPUANIHOTO, (hilT0CO(CHKOTO Ta iICTOPHIHOTOY, IO
BUXOIUTH 32 MEXi 3BUYAHOTO PO3YMIHHS SHITUKIIOMNE/Il K TaKoi.

OueButHA HEOCTATHICTH (Piocodii mpaBa, sika BUXOIWIIA 3 YMOTJISI-
HUX CY[DKEHb 1 HEXTyBaJla KOHKPETHUM IOPUIMYHUM MaTepiaioM, Ta eKJIeK-
TUYHOI EHIUKJIONENi mpaBa, 10 HE 3Hajla MEX Yyepe3 HEBU3HAYECHICTh
npeaMeTra JOCHiIKeHHs, 00yMOBHIIA MOSBY HOBOI IUCLUILUIIHI — meopii
npaea, sika MOCTYIOBO CKJIAJAa€ThCcsl HA IX OCHOBI y IPYTiil MONOBUHI
XIX cr. Tepmin «Teopist ipaBay OyB yBeaeHHI HIMELBKIM BYeHHM A. Mep-
keneM y 70-x pokax XIX cT. Ta crocyBaBcs aHaJi3y YAHHOT CHCTEMH MIPaBO-
BUX HOPM, a HE iJlealIbHHX 3aca]] paga.

¥V Pocii 3aranpHa Teopis paBa SK HayKa cpopMyBaiacs 3aBISKH IparisiM
H. Kopkynoga, b. Kuctskiscskoro, I[1. Hosropoarnesa, I. Mypowmiiesa,
JI. Ilerpaxwuiwkoro, B. Conositoa, b. Unuepuna, I. lllepmenesnya ta
JesIKUX 1HIIMX yuyeHHuX-1paBo3Hasuis. H. KopkyHoB 3a3Hauas, 1o 3aBaas-
HS 3araJibHOi Teopii nmpaBa NOIArae y BUBEJCHHI 3arajbHUX 3acaj IpaBa
3 HarpOMaKEHOTO Tally3eBUMHU Ta CHELiaTbHUMH IOPUINYHUMH HayKaMu
eMIipuYHOro Marepiaiy. Ii Micie «B 3araibHil cucTeMi IPaBOBOI HAYKH»
aHAJIOTIYHE MICITIO, SIKe B KOXHIH CremiaibHii Haylli mocifae i 3arajibHa
yactuHa. [TocTynoBo 3aranpHa Teopis mpaBa iHKOPIOPYE Y BUYCHHS PO
NpaBo JepKaBO3HABYY MPOOIEMATHKY, 3BEPTAETHCS JI0 aHAITI3Y B3a€EMO3B SI3KY
1 B3a€MO3aJIeXKHOCTI MpaBa i JIepKaBu, BHACIIIOK YOTO MEPETBOPIOETHCS Ha
3arajgbHy TEOPIIO JICPKaBH 1 Mpaga.

IToHATTS «Teopis mpaBa», TUM OUIBIIIE — «TEOPis MEPKaBH 1 IpaBay,
B OCHOBHOMY XapaKTepHi IS KpaiH KOHTHHEHTaITbHOI €BpormH 1 Pocii, y Toit
yac, SIK aHIJIO-aMEPUKaHChKa [IPAaBOBA IIKOJIA IEPEBA’KHO ONEPYE MOHATTAM
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«IOPUCTIPYACHII». Y PO3BUTKY 3arajibHOI Teopii Aep>KaBH 1 IpaBa BU3HA-
JaJpHY POJIb BiJirpaja MIKoja «aHAIITHIHOI IOPUCTIPYIEHIIID», 0 cdop-
MyBajacs B AHDIII B apyrii wetBepTi XIX cT. [IpeacraBHuKH aHATITHIHOT
mkonu [Ix. Octin Ta I. BeHTam BBakanu 1i 3aBIaHHSIM aHaJi3 OCHOBHUX
HOHATH MO3UTUBHOTO MpaBa 3 GOPMalbHO-JIOTIYHOI TOUKH 30py 1032
3B’A3KOM 13 3aKOHOZABYOIO MOJTITHKOIO T2 MOPAIbHUMH IIIHHOCTSAIMU. B pe-
3yJABTaTi LHOTO JOCTIIHUKH AIHIIII BUCHOBKY PO T€, 1[0 3BECTH BOEIUHO
«BHBEJCHUH 3a TYKKW» PI3HOPIAHUHN 32 CBOIMH ray3eBUMH JKepeiaMu
EeMITIPUYHUHA IOPUANIHAN MaTepian Ta iHTerpyBaTH AaHi rajly3eBUX IOpH-
JUYHA HayK 37aTHA TiJbKH 3arajJbHOTEOpETHYHA I0pUINYHA HayKa — 3a-
rajibHa Teopisi Ipaga.

Hanpukinm XIX — Ha nmouatky XX CT. 3arajibHa TEOpis JIepKaBH 1 pa-
Ba IHCTUTYIIOHAJII3Y€ThCA Ta CTa€ Oa30BOI0 METOAOJIOTIYHOIO FOPUANIHOIO
nucnuiuTiHoro. Cepiio3Hi, HaBITH TParidyHi BUIPOOYBaHHS YeKaJIk Ha Te-
opito JAepkaBH 1 TIpaBa B paAsHCHKiM mepion. ITicist )koBTHEBOTO mepe-
BopoTy 1917 p. mounnae popmyBarucs paasHCEKa TeOpis Jep kaBH i TIpasa,
SIKa CIIUPAETHCS HA MApPKCHCTCHKO-JIEHIHCEKY ineornoriro. B 20-1i poku XX cT.
3’SIBJIAIOTHCS LiKaBi poOOTH 3 Teopii Aepkasu 1 npasa €. [amrykanica, 1. Pazy-
MoBchKkoro, M. Peficuepa, I1. Cryuku, o He BTpaTHIM aKTyaJIbHOCTI 1 IO
croropHi. [Ipote B 30-Ti pOKM TOTO K CTONITTS Ii OPUTIHABHI KOHIICTIITiT
KBaUTi(DiKYIOTBCS K 11€0IOTiYHO XHUOHI Ta KATETOPUYHO 3arepedyoThesl.

[lepemarae BynbrapHuii MapKkCu3M B iHTeprperanii A. BummHcbkoro,
skuii Ha [epriii Hapazi HayKOBIIIB MpaBa B JIMIHI 1938 p. BU3HAYMB MpaBo
SIK CYKYITHICTh TIPABHJI MTOBE/IIHKH, 1110 BUPAKAIOTh BOJIO MAHYIOYOTO KIIacy
1 320e3MeuyIoThCS IPIMYCOBOIO CHJIOIO Jep)kaBH. Take po3yMiHHS MpaBa
BiJIKpHUBAJIO MIUPOKY MOKIIUBICTE JUTSI CBaBLLISA MOKHOBIaAMmiB. Y 1931 p.
BiIOyBCs 3’1371 MApKCHUCTIB-ICPKABHUKIB 1 TPaBHUKIB, TKHH, CITUPAIOYHCH
Ha 3B’5I30K IIpaBa 3 MOJIITUKOIO, 3aTBEPAUB B PAISHCHKOMY IIPaBO3HABCTBI
€TaTUCTChKE NIPABOPO3YMIHHS SIK €JMHO MIPaBUIIbHE Ta He3amepeuHe. [1pa-
BO B MeXax o(iliiiHOT KOHIEIi] po3IIsIaIOCs SIK pe3yJIbTaT IPaBoTBOPUOT
JisUTBHOCTI JepiKaBH, M0 0e3M0CepeaHbO MO3HAUYMIOCS Ha IOpUINYHIN Ha-
yIi — y MeXax Teopii AepskaBH 1 mpasa mpoOieMu Teopii Aep:KaBH BIIEB-
HEHO BUXOJAThH Ha MEpIINK IJIaH i MOYMHAIOTh HoMiHyBaTH. [Ipote i 3a
TaKUX YMOB HayKa MPOIOBKYBaJla PO3BUBATUCH. ICTOTHHI BHECOK Y PO3BH-
TOK TEOpIi JIepKaBH 1 paBa B PaJItHChKUH Mepio 3M1HCHIIN BiJIOMI BUCHI
B raury3i Teopii gepsxasw i mpasa C. Anekcees, B. Topmensos, O. Jlykario-
Ba, M. Mary3os, A. MinkeBuy, I1. Hen6aitno, B. Hepcecsui Ta iH.

13 3m00yTTSIM YKpaiHOIO0 HE3aJIeKHOCTI Ta BIIMOBOIO Bifl i1€0IOTIIHOL
OITHOMAHITHOCTI 3arajlbHa Teopis JACprKaBH 1 IpaBa IMepeKUBa€ YacH Bif-
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POIUKEHHSI, aKTHBHO PO3BUBAETHCS HA OCHOBI CyJaCHUX HOBITHIX ITiTXOMIIB
IO BUBYCHHS JIEP>KaBHO-TIPABOBOI IIHCHOCTI Ta IHKOPIIOPY€ 3M00YTKH TIpa-
BOBHX IIKUI Pi3HUX KpaiH CBITY. 3aBISKH 3yCUIUISIM BU3HAHUX YKPATHCHKHX
BueHNX M. Kozro6pu, B. Komneituukona, I1. Pabinosuua, B. Tamis, M. Lixka,
10. llemmrydgenka, GOpMY€ETHCS cydacHa BITUYM3HSIHA IIIKOJIA TEOPETHKIB
nepxaeu 1 mpaBa. B cucremi HAH Ykpainu gyHkIioHye cniemianizoBana
HayKOBa ycTaHOBa — |HCTUTYT nepkasH i mpasa iM. B. M. Koperpkoro,
MMUTAaHHSIMHU HAYKOBUX JOCIIDKEHD B TAIy31 AEPXKaBHU 1 IIpaBa OMIKYETHCS
rajy3eBa JepXaBHa akajaeMis — AKajeMis IPaBOBUX HAyK YKpaiHH.

— § 4. 3arajJbHa TEOPis AepiKaBH i MpaBa
sIK HaBYaJIbHA JMCIUILIiIHA, ii 3aBJaHHA
Ta cHCTEeMa

OnHOYaCHO 31 CTAHOBJICHHSM 3arallbHO1 TEOPil ep>KaBH i paBa sIK Ha-
YKU BifOyBa€eThes ii popMyBaHHS SIK HAaBYANBHOT AUCLUILTIHU. 3araibHa
Teopist Aep>KaBH 1 mpaBa BXOAUTH 10 CKJIaly IOPUANYHUAX AUCIMILIIH, 10
BUKJIaJAl0THCSl Y BULIUX HABYAJIBHUX 3aK/IAIaX, sIKi 3A1HCHIOIOTh MirOTOB-
Ky ¢axiBiiB 3a cneniansHicTio «[IpaBo3HaBcTBOY. FOpucTu-npodecionanu
3alisHi y 6aratbox cgepax CyCHiIbHOTO KUTTS, TOMY B IOPHIUYHUX Ha-
BYAIBHUX 3aKJIaJlaX BUKIAJA€ThCS NIUPOKUHN MeperiKk HaBYaJbHUX KypCiB.
CucremMa IOpUINYHNAX HABYAIBHUX JUCHHILTIH OyIyEThCS, SIK IPABUIIO,
BiJIIOBITHO O CUCTEMH IOPUANYHUX HAyK, X04a B OKPEMHUX BUIATKAX
3 ypaxyBaHHSM CIIeriajizariii MaitOyTHiX ¢haxiBIIiB MOXKE BiJ HET BiICTyTIaTH.
3riiHO 3 BUMOT'aMH MPAKTHKH IOPUANYHI BHII HABYAJIbHI 3aKJIQJ1 MOXKYTh
3aMpoBaPKyBaTH OKpeMi IOPUINYHI AUCUUIUTIHM, HABYAJIbHUHM MaTepial
SKHX CTAHOBUTH YACTHHY KOHKPETHOI FOPUINYHOT HAYKH (HAIPUKIIA]], aB-
TOPCHKE TMPABO 5K YaCTWHA IUBLUIBHOTO MpaBa) ab0 HaJEKUTh J0 Pi3HUX
IOpUANYHUX HayK (TOPTOBEJIbHE MPaBO, TPAHCIOPTHE MPaBO, BiiCHKOBE
3aKOHOMIaBCTBO Ta iH.).

Takum 4UHOM, MEPETiK FOPUANIHUX TUCIUILIIH, OOCST Ta HOCTIIOBHICTh
X BUBYEHHSI iCTOTHO PO3PI3HSIOTHCS B OKPEMHUX BHIIMX HABYAJIBHHUX 3aKI1a1axX
3 ypaxyBaHHIM MMPOQITIO MiATOTOBKH MaOyTHIX TPaBHUKIB Ta iX CIIEITiali-
3artii. [Tpote 3arajibHa Teopis Iep)kaBH 1 paBa BUKJIAIA€THCSI B 000B’ I3KOBOMY
MOPSIAKY B YCiX IOPUIMYHHUX BUIIUX HABYAJIBHUX 3aKIaax i (paKyJasTeTax Ta
OXOILTIOE BiTHOCHO OJHAKOBHH 00CAT HABYATLHOTO MaTepiairy, o 3yMOBJIIO-
€ThCSI 11 0OCOOJIMBUM 3HAUEHHSIM Y MiATOTOBIII MaiOyTHIX MMpaBo3HaBIiB. Bu-
CTYIAIOYU MEPIIOI0 CXOIUHKOIO HA HUISAXY 3100yTTs FOPUANIHOT OCBITH,
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BOHA BUBYAETHCS, SIK MPABUIIO, HA TIEPIIOMY polli HapyaHHs. [Ipu bomy pi-
BEHB OITAHYBAHHS 3HAHHSIMH 13 3arajibHOI TEOpil NeprkaBH i IpaBa BU3HAYAE
MOXKJTUBICTD OJIEP’KaHHS JUIIOMY PO IOPUANYHY BHUINY OCBITY, IO ITif-
TBEPIKYETHCS CKIIAITAaHHAM JepP KaBHOTO iCTIUTY 3 M€l TUCIUILTIHU B TIepe-
Ba)KHIH OUTBIIIOCTI FOPUINYHUX HaBYAIBHUX 3aKJIaliB.

IOpyanyHi HaBUaIBHI TUCIUILTIHA MTOKIWKaHI 3a0€3MeYNUTH TITNO0Ke
i BceOiuHe 3aCBOEHHS CTyACHTaMH 3HaHb IIPO AEPKaBHO-TIPABOBY IiICHICTB,
II0 HATPOMa/KEH1 IOpPUINYHUMH HAyKaMH, CHOPMYBaTH B HUX HABHYKH Ta
BMiHHS, HEOOX1/IH1 JUIs IPaKTHYHOI poOOTH B Pi3HUX cepax MpaBOBOTO
perymoBaHHs. Marouu CIiibHYy METY, KOKHA IOpUINYHA HaBYaIbHA TUCLH-
TUTiHA BUKOHYE BIIacHi 3aBiaHHsL. Tak, icTopist iepkaBy i TipaBa Jla€ CTyJeHTaM
CHCTEeMaTU30BaHi 3HaHHS PO KOHKPETHO-ICTOPHYHUI PO3BUTOK JIEPKaBHO-
MPABOBUX SIBUILL; 32 JOTIOMOTOIO TaTy3eBHX 1 CIIEIiabHUX FOPUANIHUX JIHC-
IIUATITIH MaitOyTHI ¢axiBIli OMTAHOBYIOTH 3HAHHS PO YMHHI HOPMATHBHO-
TIPaBOBi aKTH Ta MPAKTHKY iX 3aCTOCYBaHHS, ()OPMYIOTh HABUYKH CKIIaJaHHS
FOPUINYHUX JOKYMEHTIB, 3MiHCHEHHS IEBHUX FOPUANIHUX Iii.

3aranpHa Teopis IepKaBH 1 mpaBa K 0a30Ba HABYAIbHA TUCITUILIIHA
OesrocepenHbo Oepe yIacTb y popMyBaHHI MpoheCiiHUX SIKOCTe MaitOy THIX
(axiBuiB Ta 3aKIagae iX OCHOBY. 3a60aHH: 3a2anbHoi meopii Oepacasu i npa-
6a 3yMOBJICHI ii MICIIEM B CHCTEMI IOPUIMYHUX HABYAILHUX JTUCIUILTIH Ta
HOJISATAIOTh Y TAKOMY:

mo-Teplie, 3arajibHa Teopis JepKaBH 1 mpaBa 030pOIOE CTYICHTIB 3Ha-
HHSIMHU HalOUIBIII 3araIbHUX, OCHOBOITOJIOXKHUX 3aKOHOMIPHOCTEH JIepyKaBHO-
MPABOBOT'O JKUTTS CYCIIbCTBA. BOoHA MOKIIMKaHa 3a0€311eYnTH OCHOBY (PyH-
JIAMEHTAJILHOI IT1ITOTOBKK MPAaBHHUKA IIIMPOKOTO MPOQIITIO;

TTO-IpyTe, 3arajibHa Teopis AeprKaBH 1 ITpaBa 3akiianac GyHIaMeHT IpaBo-
BOT KyJIBETypH MaliOyTHIX (DaxiBIliB, X FOPUANIHOTO MUCJICHHS, CIIpHSIE hop-
MYBaHHIO Y CTY/IEHTiB HAYKOBOTO IOPUIMYHOTO CBITOTIISAY, 3AaTHOCTI yXBa-
JIFOBAaTH FOPUINYHO KOPEKTHI pilieHHs B ipodeciiiHiit cdepi;

IIO-TPETE, 3arajbHa TEOPisl Iep>KaBH 1 paBa JAa€ CTYJCHTaM MOYaTKOBI
YABJIEHHS PO OCHOBHI JIEP>KaBHO-TIPABOBI MOHATTS 1 KaTeropii, HeoOXiaHi
JU1s1 e(DeKTHBHOTO BUBYECHHS TTy3€BUX Ta IHIIMX IOPUAMIHUX AUCLUILIIH.

TonoBHe x 3aBAaHHS 3arajbHOI TEOpil IepkaBy i MpaBa MOJSrae B TOMY,
110 BOHA (popMye€ Y MaOyTHIX (axiBI[iB YMIHHS 3 BUBRKEHHX, HAYKOBHX I10-
3UIIIY HAJTABAaTH HAJIXKHY OI[IHKY CKJIaJIHUM SIBUIIIAM Ta [POLIECaM JeprKaBHO-
TPaBOBOT JAIHCHOCTI, pO3KPUBATH 1X IIMCHY CYTHICTB, PO3YMITH X cOlliaJIbHE
MPU3HAYEHHS, MICIIE 1 pOJIb B MOMITHYHIHN Ta PABOBIH CHCTEMaX CyCITUTBCTBA.
O30poeHi if 3HAHHSIMHT PABHAKA MOXKYTH TUTITHO CIIPHSATH PO3B’SI3aHHIO Pi3HO-
MaHITHUX MPOOJIEM AeP’KaBHOTO 1 TIPAaBOBOTO OYIIiBHUIITRA.
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3araibHa Teopis IepKaBH 1 paBa BUKJIAA€ThCS 32 IEBHOKO CUCTHEMOTO,
Ky CKJIaIaf0Th JIOT1YHO Ta MOCIIIOBHO pO3TAIlOBaHI MUTAHHS, IO Bifl-
TBOPIOIOTH 00’ €KTUBHY CTPYKTYpY 1 3MICT IpeaMeTa BiJIOBiTHOT HAyKH.
BuBuenHs 3aranpHO1 Teopii AepKaBy i MpaBa PO3MOYMHAETHCS 13 3°SICYBaHHS
METOJIOJIOTIYHOTO Ta ICTOPUYHOTO ACTIEKTIB i€l JUCIUTUTIHHA, BUSHAYEHHS
il npeameta Ta GyHKUIN, MeTonosoril Ta i1 piBHIB, 3’sICyBaHHS Micus 3a-
rajgpHOI Teopii AeprKaBH i mpaBa B CUCTEMi CYCHUTBHUX 1 FOPUINYHUX HaYK.
Oxpemy yBary NpHuIiJIeHO MOXOMKEHHIO JePKaBH 1 paBa, 03HaKaM JepiKa-
BU 1 IIpaBa, sIKi BiAPI3HAIOTH iX BiJl opraHizamii BIaau Ta HOPMaTUBHUX
PETYIATOPIB 32 MEPBICHOOOIIMHHOTO JIaTy.

JlaJti TOKIaJHO PO3KPUBAIOTHCS OCHOBHI ITUTAHHS TEOPIi IepyKaBu: M0-
HSTTS 1 03HAKY JIEPXKABH, JICPIKABHOT BIIA/IU Ta JIEP)KaBHOTO CYBEPEHITETY,
MOHATTS 1 Kiacudikarist QyHKIiH qepxaBH, a TAKOXK MPaBoBHUX (Gopm 1 Me-
TOMIB 1X 3AIMCHEHHS; MMOHATTS 1 CTpyKTypa hopmu aepxasu (popmu aep-
YKaBHOTO MPaBIIiHHS, IEPKABHOTO YCTPOIO Ta JEPKABHO-IIPABOBOTO PEXKHU-
My). OKpeMo pO3KpHBAIOThCS OHSTTS MEXaHI3My AEPKaBH 1 Jep>KaBHOTO
arapary, Jep>KaBHUX OpPTaHiB Ta X BUJIB.

3’scyBaBIIM OCHOBHI MUTaHHA TEOPii epKaBH, CTYACHTH MEPEXOISTH
JI0 3arajJbHOTO BYSHHS PO NpaBo. BuBueHHs Teopii mpaBa po3MOYNHAETH-
csl 13 3’siICyBaHHSI TOJIOBHUX MiJXOMiB O MPaBOPO3YMiHHS, BUSHAUCHHSI
TIOHSTTS 1 03HAK MpaBa, Horo (yHKIIH Ta HIHHOCTI, MiCIisl TpaBa B CUCTEMI
colialbHUX HOPM, 0CcOOIMBOCTEH mpouecy GOpMyBaHHS MpaBa Ta HOTO
etariB. JIOCHIKYIOThCS TaKOXK MOHSTTS 1 BUIU JKepen (popM) mpasa,
MPUHIHUIIIB, IO AIIOTh Y IPAaBOBIA CHUCTEMI, a TAKOXX IIPABOCBIIOMOCTI.
Jlami po3kpHBa€eThCS MEXaHi3M MPABOBOTO PETYITIOBAHHS CYCHUIBHUX Bif-
HOCHH, SIKAI 00’ €JHY€ B €IMHY CUCTEMY BC1 HACTYITHI TEMH KYypCY.

B okpemomy po3aii 3araabHOTO BUEHHS PO MPABO, IPUCBIICHOMY
HOPMAaTHBHIM OCHOBI IPAaBOBOTO PETYNIIOBAHHS, PO3KPUBAIOTHCS MTOHATTS
Ta 3arajbHi 03HaKW HOPM IpaBa, X BUIU 1 CTPYKTYpa; JOCIiIHKYIOThCS
cUCTeMa IpaBa 1 cucTeMa 3aKOHOJABCTBA B iX CIIBBIAHOIICHHI, MOHATTS
1 O3HaKM HOPMATHBHOTO IOPUIUYHOIO aKTa Ta 3aKOHY SK HOTO Pi3HOBUAY,
ix mist y waci, mpoctopi Ta 3a kojoM oci0. [Ipuainsgerscs yBara npodiemam
HOPMOTBOPYO1 i 3aKOHOIABYO01 TEXHIKH, & TAKOK CHCTEMAaTH3allii HOpMaTHBHO-
NpPaBOBHX aKTiB Ta PO3B’s3aHHs IOPUANYHUX KOJi3ild. Baromy npaktnuny
[iHHICTh Ma€ MaTepial po3ALTy, IPUCBIYEHOTO peaiizamii mpasa. Lleit pos-
I pO3KPHUBAE 3acajy TeOpPii MPaBOBUX BIJHOCHH, IPABOBOI MOBEIIHKH,
MIPaBOMOPYIICHB Ta IOPUIUIHOI BiIOBIJATBHOCTI, @ TAKOK BUKJIAIA€ TIpa-
BOBi ()OpMU IISITLHOCTI OpPTaHiB AepKaBH, 0COOIUBOCTI 3aCTOCYBAaHHS Ta
TIIyMaueHHs HOPM IIpaBa.
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BuBdeHHs KypcCy 3arainbHOI Teopii AepKaBH 1 IIpaBa 3aBepIIye pO3Iii,
SIKUH OXOTLTIOE IIPOOIEMH ITPaBOBOT AEPKABH 1 TPABOBOI CUCTEMH CYCITUTh-
ctBa. BiH 00’ eqHye dhyHIaMeHTaIbHI TEMH, IO PO3KPHUBAIOTH 0COOIMBOC-
Ti B3a€EMOIi mpaBa, Aep>KaBH, JIOIWHH 1 CYCITIIILCTBA B CYYaCHUX yMOBaX
PO3BUTKY MPABOBOT Ta MOJITUYHOI CUCTEM. Y IOMY PO3ILII TOCIIIKYIOTh-
cs1 3aca/iv MpaB, CBOOO/ i 000B’SI3KIB JOAWHY 1 TPOMAJITHIHA, 0COOIHBOC-
Ti CHiBBiJJHOIIECHHS IPOMaJITHCHKOTO CYCIIIJIBCTBA 1 JACPIKABH; ITOHSATTS,
(hopMH Ta IHCTUTYTH JEMOKPATii; KOHLEMLIisl IPaBOBOi, COLiaIbHOT AepiKa-
BU; TIOHSITTS TIPABOIIOPSI/IKY, CITIBBiTHOIICHHS BEPXOBEHCTBA IpaBa i 3a-
KOHHOCTI; 3acaJl TPaBOBOi KYJIBTYpPH 1 PaBOBOI CHCTEMH CYCITLILCTBA.

KoHTposbHi 3anuTanHs

1. Po3kpwuiiTe 0OCHOBHI OCOOGIUBOCTI CITIBBiTHOIICHHS 3arajbHO1
Teopii repxkaBu i npaea 3 Giniocodieto, COLIONOTIE, MOTITONO-
ri€l0, EKOHOMIYHOIO TEOPI€I0 Ta COLIaIBHOIO IICUXOJIOTIENO.

2. Oxapakrepusyiite HaykoBHH craryc ¢inocodii npasa, cormio-
JIOTi1 MpaBa Ta MOJIITONOTIi IpaBa.

3. Ha3BiTh OCHOBHI HaNPsIMKH B3a€MOIi1 3arabHOI Teopil mepxa-
BH 1 IIpaBa 3 TAJIy3¢BUMH IOPUINYHAMH HayKaMH.

4. Bu3HauTe NOHATTS CHUUKIONEIT mpaBa Ta i1 polib y mpolieci
(hopMyBaHHS 3arajibHOI TEOpIiT AeprKaBH 1 IpaBa K CaMOCTIHHOT
HayKH.

5. Po3kpuiiTe CTpyKTypy HaBYaJILHOTO KypCy 3araibHOi Teopii
JIepKaBH 1 TIpaBa.
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PO3I[i.]1 4 —————————
IoxomxeHHA AepKaBU
i mpaBa

§ 1. Teopii moOXoMKEeHHS IePKABH
i mpaBa

BuHUKHEHHSI IepKaBH 1 paBa — L€ CKJIIHUI, OararoacrekTHHHI Mpo-
riec. @opmyBaHHS AeprkKaBy 1 IpaBa BiI0OYBA€THCS B KOHKPETHO-1CTOPHYHIX
YMOBax, IiJI BIDIHBOM PENITIHHUX, MPUPOTHO-KIIMaTHIHUX, TEXHIKO-
€KOHOMIYHUX, AeMOTrpadidIHIX, aHTPOIOJOTIYHNX, TICHXOJIOTIYHHAX Ta 1H-
IIMX YUHHUKIB. PO3MaiTTs Teopii, Ki HaMararoThCsl MOACHUTH NPUYUHI
BUHUKHEHHS JIepKaBH 1 MpaBa, 3yMOBIIEHE iICTOTHUMHU PO301KHOCTIIMHU
B CBITOIISAHUX TIO3HIIISIX ABTOPIB KOHIIETIIIH, PI3HUM PO3yMiHHSIM CYyTHOC-
Ti, QYHKIIH Ta COLiaJbHOTO MPU3HAYCHHS JISPKaBH 1 IIpaBa, BIUTMBOM BijI-
MOBIJTHOT ICTOPHYHOI €MOXH, HEMOXJIUBICTIO a0COMIOTHOTO 3HAHHS 3 i€l
npoOiiemu. AJie KO)KHa 3 TEOpil Ma€ MeBHY Mi3HABaJIbHY LIHHICTb 1 CIIpUsE
BiJTHOBJICHHIO O1JIBIII JOCTOBIPHOT KAPTHHU T'CHE3UCY JICPXKABH 1 IIpaBa.

Cepesl OCHOBHUX TEOPid MOXOMIKECHHS JEPKAaBU MOXHA BUIUIMTH
TakKi.

Teosioriuna Teopis (Toma Axsincekuii, XIII ct.). Bona nmosicHioe mo-
XOIDKCHHS IepKaBH Bojieto bora, BiICTOrO€ 11 HEMOTOPKAHHICTE, 3aJICKHICTh
BIJI peJIirii, 3aKJIMKae 0 MITKOPEHHS BCiX AeprkaBHil Brmami. Teomoriuaa
Teopis BHCyBala iei HEeMOPYyIIHOCTI 1 BIYHOCTI 1 BOJHOYAC 3aJI€KHOCTI
JIeprKaBU BiJ 00)KECTBEHHOI BOJI, sIKa BUSBISIETHCS Yepe3 peiriiHi opra-
Hizauii. Oco01MBOro NOLIMpPEHHs 1 Teopis HaOyna B mepioa cepeaHbo-
BiYYs ISl TEOPETUYHOTO OOIPYHTYBaHHSA HEOOMEKeHOI BIagy MOHapxa,
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HaHOUIBIN peakKIiHIX AepKaBHUX PEKUMIB, BUTIPABIAHHS TOTO, IO Oy/Ib-
AK€ IOCSATaHHs Ha JIepKaBy [IPUpEUEHE Ha HEBJA1y, OCKUIBKHU BJIafia BKJIA-
JIeHa B PyKH TIPaBUTENSI boroM 1 moKJIMKaHa 3axumiary 0aro Beix. OCKiib-
KM TIepLIi Aep>kaBu OylnM TEOKPAaTWYHUMH, BUHUKAIM OXHOYACHO 3 MOHO-
peJiriero, TeosoriyHa Teopis BimoOpaxana neski 00’ €KTUBHI peaiii Toro
yacy, aje HayKOBOTO XapaKkTepy BOHa HE MaJja, 3yMOBIIOBajIacs peliriiHoo
CBIZIOMICTIO JIIOIeH 1 OpieHTyBaacs Ha piBeHb 3HaHb PO CYCHIIBLCTBO, 110
iCHyBaB TOi, Ta 3aKOHOMIPHOCT1 HOTO PO3BHUTKY.

IMaTpiapxaiabHa Teopisa noxomkeHHs nepxasH (I1maron, Apucrorens,
P. ®inmMep) € npomyKToM ii IPUPOTHOTO PO3BHUTKY, PE3YJABTATOM MOCTYIIO-
BOTO PO3pOCTaHHA CiM’1. B 0CHOBI BHHUKHEHHS IePKaBH JIS)KUTh IPUPOI-
HUIA TIOTSAT JIFOZICH JI0 B3aEMHOTO CITUTKYBaHH. /17151 IIbOTO BOHH 00’ €THYIOTHCS
B CiM’1, TEKIJIbKA CIMEH CKITAJaroTh Pifl (CETHUIIIE), a 3 CEITUII] YTBOPIOETHCS
nepkapa. JlepkaBHa Biaga € MPOAOBKEHHAM OaThKIBCHKOI BIIAIN B CIM 1,
BJIa/TM IOMOBJIacHUKA. JeprkaBa — 11 HaliBUIIa (hOpMa TOTITHIHOTO CITiJI-
KyBaHHA Jrofei. Tak caMmo sk i TeoJoriyHa, maTpiapxaibHa Teopis Oyma
CHpPSIMOBaHa Ha OOIPYHTYBaHHsS HEOOMEXXEHOI Biaau Laps, aje BUTIK il
BOHa BOauamna B TUX Qopmax ciMm’i, e icHyBasia HeoOMekeHa Blaja TIIaBu
cim’i, marpiapxa. [IpuBepratoun yBary A0 couiaiabHOI HIHHOCTI TaKOTo MOo-
HSATTS, SIK CIM’$1, 1 MOYKJIMBOCTI BCTAHOBJICHHS €IUHOTO CYCIIJIHHOTO IO-
PAAKY BHACIIAOK MiJKOPEHHS «BOJIi OaThKiBY, MaTpiapxaibHa TEopist B TON
JKE Yac He JaBajia BiIMOBI/I HA MUTAHHS IIO/I0 PUYHH MOCTIHHUX KOHDITIK-
TiB MK HapOJIJaMH1, BCTAHOBJICHHS YKOPCTKUX PEXUMIB, IPUUHSATTS HECTIPa-
BEUIMBUX 3aKOHIB.

3a noroBipHoI0 Teopiero moxomxenns aepxkasu (I. ['porii, T. [066c¢,
Jx. Jlok, XK.-XK. Pycco, O. Pagimes Ta in., XVII-XVIII cT.) nepxasi me-
penye «IIPUPOIHUNA CTaH» JIOAEH (CIIPUPOIHHUNA CTaH» YABIISUIH SIK LAPCTBO
HeoOMeEKeHOI 0coOMCTOl CBOOOIH, 3arajJbHOr0 OjaromeHcTBa ado «BIHHU
BCIX ITPOTH BCix»). KoxHa rofpiHa Malia mpupoIHi, HEBiqIyKyBaHi ITpasa,
aJie B MpoLeCi pO3BUTKY JIFOICTBA NIPaBa OJHUX JIOEH BCTYNAIOTh Y CyIep-
EUHICTH 3 IIpaBaMu iHIIKX 1 HOPAIOK Y CYyCHIILCTBI MOPYIIYETHCS, BHHUKAE
HacHJIbCTBO. TOMy JIOIM JOMOBHIINCS. BCTAHOBUTH HaJl cOO0I0 1HCTHUTY-
10 — JiepKaBy, sika BimoBigana 6 3a qoxepkaHHA MOPSIIIKY, BCe3arajJbHUM
iHTepecaM Ta BUMOTaM Kol BOHH O mizkopsutucs. Jlep:kaBa BHHUKAE BHA-
CJIIJIOK YKJIQJICHHS JIFOJABMHU YTOJIU MiX COOOKO IIPO CBIZJIOME CaMOOOMEKEH-
HS CBO€ET CBOOOIM Ha KOPUCTh 3araJIbHUX IHTEPECiB, CIUILHOTO CHIBICHY-
BaHHsA. CyCIUTHHIIN TOTOBIp — II€ 3T0/Ia JIFoAeH Ha 00’ €MHaHHS, yTBOPEH-
Hs ZiepkaBy. BiH Mae KOHCTUTYTUBHUHN XapakTep, 0(OPMIIFOE BCTAHOBJIECH-
HS Iep KaBHO OpraHi30BaHOTO CYCIUILCTBA. B moroBipHii Teopii po3pizHs-
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I0Th TIEPBUHHUI JOTOBIp (IOTOBip 00’ €HAHHSA) 1 BTOPUHHUMA JOTOBIp (10-
TOBIip MATIOPSIAKYBaHHS HApOMAY 1 IEpKAaBHUX OpTaHiB MpaBUTENIB). Takum
YUHOM, JIep)KaBa HapoAnyIacs BHACIIIOK po3yMHOI BoJIi Hapoxy. MaeTbes
Ha yBa3i He (popMaIbHE MiAMMCAaHHS MIMCBMOBOTO JIOTOBOPY, @ CTaH CYCITiIb-
CTBa, KOJIH JIFOIIM CBIZIOMO 1 IOOPOBUTEHO 00’ €THANNCS B JIEPIKABY ILISIXOM
MOBYa3HOTO BU3HAHHS €UHOTO 00’ €IHYOUYOT0 BCiX IEHTpy. JloroBipHa
TEOopist MaJia IEMOKPATHYHHUH 3MiCT; IPUXUIBHUKY L€l TEOpii BUKOPHCTO-
ByBauu ii iy oOrpyHTYBaHHS inei HapoaHoro cyBepeHiTeTy (K.-)K. Pycco,
O. Pamumies), koHcTuTyiiHo1 MoHapxii (k. JIOkk), mpupoaHO-1paBOBOi
KOHIICMIIIT ITpaB JOIUHY i TPOMaITHUHA, TPaBa HAPOJIiB HA HACUIBHUIIbKY
3MiHY JIEPKABHOTO YCTPOIO, SIKUH MOpYyIIy€e NpUpoHi ipaBa. OCHOBHI HO-
JIOXKEHHS IOTOBIPHOI Teopii 3akpimieHo B Jleknapaitii Hesanexxuocti CILITA
1 KOHCTUTYI[ISIX JSSKUX 3aXiqHuX Kpaid. OmHaK 1 Teopis He B 3M031 Oyna
TTOSICHUTH TIOXODKEHHS JIepKaB! y PI3HUX HAPOIB CBITY.

B pamkax Teopii HacubcTBa (XIX CT.) pO3pI3HSIOTE Meopito 6Hympil-
Hb020 Hacuibcmea (€. JITOpiHT): BIACHICTH, KJIACH 1 [epkaBa BUHUKIN
BHACITiJIOK HACHJILCTBA OJIHI€1 YACTHHU CYCITLIHCTBA HAJI iHIIOO, Ta TEOPII0
306HIWHBO20 Hacurbemaa, puxuinbHUKY sK0i (K. KayTepkuit, JI. I'ymruto-
BUY) BHOKPEMITFOBAITU CEPel HAMBaXITUBIIINX YAHHUKIB JIEPKABOTBOPEHHS
BiliHM 1 TepHuTOpiasibHi 3aBOIOBaHH:. [ 010BHA PUYMHA BUHUKHEHHS Jep-
YKaBH — 3aBOIOBAHHS, HACUJIHCTBO, TIOHEBOJICHHS OAHUX TNIEMEH 1HIINMHU.
1151 3aKpinyieHHs BIIaaAM MEPEMOXKILI HaJl 3aBOMOBaHIUMH HApOJaMH i yTBO-
proeThbes aepkaBa. HacuabcTBO po3MIsSAAETHCS SIK ITI00abHE, a HE JIOKaITb-
HE SIBUIIIE, 1110 HE TIJIbKH TOPOJIKYE MPABIISTYHX 1 THX, SKUMH TPaBIISTH, a i
Mae€ COITiaTbHO-EKOHOMITHI HACIIKH, TOOTO MOXE TIPUBECTH JI0 paOCTBa,
pabCTBO — 10 BUHUKHEHHS IPUBATHOI BIIACHOCTI, a 3 IPUBATHOIO BIACHICTIO
TTOB’ SI3Y€THCSI TIEPEXiJT BiJT KOUOBOTO JI0 OCUIOTO CIIOCO0Y KUTTA. [Ipu 1bomy
3apOMKYEThCA AepkaBHA BJajia, sIka CiipaeThes Ha Gismuny cry. Lle nep-
JKaBa TUIEMEHi, OCHOBOIO SIKOi € (hi3W9HE TepeBakaHHs OTHOTO IIEMEH1 HaJl
iHIIMM. 3 PO3BUTKOM CYCITLIBCTBA JIepKaBa IIEMeH1 TIepepoCTae B AEPKaBy
kiacy. Teopis HacHJIbCTBA X0Y 1 BpaxoByBaJsa AedKi peajbHi icTOpUYHI
¢axTu 1 noaii (BUHUKHEHH PpaHKCHKOI IepikaBH), ajie He BH3HABaJIa BTO-
PUHHOTO, CYITyTHBOTO XapaKTepy BOEHHOTO YMHHHKA MPHU (opMyBaHHI
JIePKaBHO-OPTaHI30BaHOTO CYCIUIBLCTBA.

Inei Teopii HacunbcTBa B XIX cT. Oyno mMokiIaneHo B OOTpyHTYBaHHS
pacoroi Teopii (K. ['o6ino, ®. Himre). [Toxin cycmniiibeTBa 3a pacoBOIO
03HAKOI0 BBA)XXABCS OCHOBHOIO TMEPEyMOBOIO BUHUKHEHHS 1 PO3BUTKY
Jlep’kaBy. Y CBITi ICHYIOTh «BHIII» PACH, sIKi TOKITUKaHI BOJIOIAPIOBATH, Ta
CHIDKI1», SKUM TIPUPOIOI0 MPU3HAYEHO OYTH B TIAKOPECHHI Y «BHUIIIUX» pac,
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a BUHUKHCHHS Jiep)KaBH HEoOXiTHE IS 3a0e3MeUeHHs TAaHYBaHHS OJTHUX
pac HaJI IHITAMHU.

MapxkcucTcebka (Kj1acoBa) Teopist moxomkeHHs Aepkasu. (K. Mapkc,
®. Enrensc, B. Jlenin, XIX—XX cT. ct.). MapkcucTchke po3yMiHHS TIpH-
poau aepxkasu Oyino BukianeHo @. Enrenscom y podoti «IloxomxkenHs
ciM’1, mpuBaTHOI BIacHOCTI i nepxkaBm» (1884). Bono 6a3yeThcs Ha BUCHHI
PO CYCHUJIbHO-EKOHOMIYHY (hOpMaLlilo, 3aCHOBaHy Ha KOHKPETHOMY CIIO-
co0i BUpoOHUITBA 1 BinnoBiAHKUX (opmax BiracHocTi. Came eKOHOMiYHI
YMHHUKH (CyCHIJIbHAHN MO Ipalli, TPUBaTHA BIACHICTh, PO3KOJ CYCHib-
CTBa Ha KJIACH) CTIPHUSIIN PO3KJIaly IEPBICHOOOIIMHHOIO JIaly | BAHUKHCH-
HIO JiepkaBu. TvM caMuM OOIpyHTOBYBajacs iiesi Ipo KJIaCOBY HPUPOAY
JepkaBu, 0OPOTHOY KIIaciB Mi>k cOOO0 SIK OCHOBHY NMPHYHHY i1 BAHUKHEH-
HS, pymIiiiHy cuity ii icHyBaHHSA. Jlep)kaBa BUHUKIIA 13 HEOOXITHOCTI CTPH-
MyBaTH MPUTHIYCHUH KJIac; BOHA 3p0o0wIacs 3HAPAIIIM €KOHOMITHO T1a-
HIBHOTO KJIaCy, SKHH 3a JOMTOMOTOI0 IepyKaBH CTaB 1€ W MOITHYHO TOMi-
HyIO4YHM y cycrninbcTBi. KitacoBa Teopis, 6e3yMoBHO, nepebinbpuryBana
3HaueHHs €KOHOMIYHUX YMHHUKIB, ajie JaBaja OOTpyHTOBaHE 3 MO3UIIIH
JlialleKTUKO-MaTepiallicCTHIHOTO CBITOTJISAYy OaueHHS 3aKOHOMipHOCTEH
PO3BHTKY JIFOACHKOTO CYCIiJILCTBA.

CHiIbHUM [Tl IPEJCTABHUKIB TEXHIKO-eKOHOMIYHHUX Teopiii moxo-
JUKEHHS Iep>KaBH € TIEPEKOHAHHS B TOMY, LIO PO3KJIaJAaHHS MEPBICHOTO
CycIminbcTBa OyJo MOB’s3aHe MepeayciM 3 BHHUKHEHHSIM BUPOOHHUNX
(3amicTh 30MpallbHUX) BUAIB TOCIOAAPIOBaHHS Ta IX PO3BUTKOM. ABTOD
Teopil «HeoJiTHYHOI peBoJonLii» Yaling BBaxas, 10 caMe mepexia 10
3emJiepoOCTBa 1 TBAPHHHUIITBA aBTOMATHYHO CIIPHYWHUB 3pOCTAHHS BH-
POOHMITTBA, IO MTPUBEIIO 10 30UTBIICHHS HACEICHHS, TOTITHOIEHHS CIIe-
miajizamii mparri, coIiaxbHOi Ta MaifHOBOI HEPIBHOCTI 1, 3pEIITOI0, IO
BUHUKHEHHS 1€PKaBU.

«inpaBaiuna» («ipuramiiitna») teopisi Bittdorems. [lepemymoBoro
paHHBOI JIepXKaBHOCTI OYB Tepexi 10 ipurariiiaoro semnepodersa. Horo
BIIPOBAKEHHSI HE TITBKU CIIPUSIIO 3pOCTaHHIO 00CSTY CLIbCBKOTOCTIONap-
CBhKOT MPOAYKIIi, a e ¥ CTBOpIOBAIO HEOOXiTHI OpraHi3aliiiHi yMOBH po3-
rajxy>kKeHOTO JIep)KaBHOTO anapary. BiTTdorens mos’s3yBaB necrnoTH4YHi
(dhopmu iepxkaB a3ziaTCHKOro CIIoco0y BUPOOHUIITBA 3 OyNiBHUIITBOM ipUTa-
LIHUX CIIOPY, ISl 90TO HeoOXiJH1 OyIIn KOPCTKE LIEHTPalli30BaHe YIpaB-
JIHHS 1 T ATOPSAAKYBaHHs. J{ecroTH3M BiH Ha3UBaB «TiAPABIIYHOIOY IIUBI-
nizamiero. L{g Teopis Mana TOKambHUN XapakTep: MOSICHIOE BHHUKHEHHS
JIEP>’KaBH B PET10HAX 3 JKAPKUM KJIIMATOM 1 HE TTOSICHIOE 0COOJIMBOCTEH TTPo-
1ecy Aep >KaBOTBOPCHHS B 1HIIMX peTioHax.
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Ha nymky K. JleBi-Ctpoca, aBropa Teopii iHuecTy (KpOBO3MIIIIEHHS )
(XIX CT.) rOTOBHUM YHHHHKOM BHOKPEMIJICHHS JIFOMUHH 13 CBITY PHUPOIHN
craja 3abopoHa (Taldy) Ha KpOBO3MIIICHHSI. 30epEKEHHS JIFOICHKOTO POy
1 TOAJBININK HOTO PO3BUTOK BHMAralld CTBOPEHHS CIEIlialbHIX OpraHiB
ycepenuHi poroBoi 0OLUIMHY, 3AaTHUX KOHTPOJIIOBATH IOAEPKaHHS 3200-
POHH IHIIECTY 1 3aCTOCOBYBATH MPUMYC J0 11 mopymrHUKiB. Lli KoHTpOIFO-
104l OpraHy 3 4acoM CTajli BUKOHYBATH i iHIII rpoMaichbki (yHKUii, BU-
cTymaw4u npoodpazom MailOyTHBOI Aep:kaBHOI opranizauii. BBegenus
3a00pOHM HA KPOBO3MIIICHHSI 1 BiATBOPIOBAHHS BHACTIIOK IIOTO JIFOCHKO-
r0 pofy € icropuuHuM hakToM. Moro He MOKHA HEJIOOL[IHIOBATH, ajle BBa-
JKaTl OCHOBHHM Y TIPOLIECi JIep>KaBOTBOPEHHS BUIIAETHCS O€3ITiICTABHUM
1 HEIOLIILHHM.

Opraniuna Teopis nmoxomxennsa nepxasu (I. Crnencep, XIX cr.) mo-
PIBHIOE CYCTIBCTBO 3 O10JIOTITHIM OPTaHi3MOM. Y PO3BUTKY CYCITITLCTBA
BHSIBIIIIOTBCS 3araJibHI 3aKOHOMIPHOCTI, IPUTaMaHHI BCIM KHBUM OpTaHi3-
MaM (3pOCTaHHA 1 yCKJIanHEeHHs (pyHKIIIH opraHizMy, B3a€EMO3B’ 30K iX
OKpeMHX YacTWH, ix qudepenuiamnis). O0’eqHaHH JrOIeH (TuiemeHa, co-
103H IJIEMEH, iMIiepii, MicTa-aepskasn) I. CrieHcep Ha3UBaB «arperaramm,
SIK1 3MIHIOIOTBCS ITiJ] BIUIMBOM COLiaIbHO-KJIACOBOTO PO3IIApYBaHHS CyC-
MiJIBCTBA, creuiani3auii mpaimi, yTBOpEHHs OpraHiB MONITHYHOI BIIaIH.
VY nepkaBi Bci i1 4acTHHU BUKOHYIOTH MEBHI QYHKIIT: ypsaa — GyHKil
MO3KY; HWKY1 KJIaCH peai3yloTh BHYTpilHi QyHKii, 3aiiMaoTbCs 3emite-
poOCcTBOM, CKOTapCTBOM, 3a0€3IEUYIOTh KUTTEMISIIBHICTh CYCIIIbCTBA;
ICHY€ clieniajibHa PO3MOAiIbYa CUCTEMa — TOPTIBIISA, TPAHCIIOPT, 3aCO0H
3B’SI3Ky; TIaHIBHI KJIaCH BIATIOBIAOTH 3a 30BHIIIHI (hyHKIIT (3a0e3medeHns
o6opoHn). /lep>kaBa BUHUKAE BHACIIIOK HACTYIIATHLHUX 1 000pPOHHUX BiiftH
OITHUX CYCHIIBCTB MPOTH iHMKX. CrioyaTky 000B’I3KOM JIepKaBH CTa€E 3a-
XUCT CYCITUTRCTBA BiJl 30BHIMIHIX 1 BHYTpimHiX BoporiB. [lotiMm ocHOBHE
CBO€ 3aBJIaHHS BJIaJa MoYrMHae BOauaTu y 3a0e3neueHHi 01aronomyyyus
BCBHOTO CycnisibcTBa. [[puxunbHuKy opraniunoi Teopii Hamaranucs HagaTH
OPHUHIUITY CUCTEMHOCTI CTaTycy YHiIBepCaJlbHOTO 3aKOHY OTOYYIOUOTO
cBiTy. JlesKy CX0XKiCTh Mi>K CYyCIUIBHUMHU 1 O10JIOTIYHUMU CHCTEMaMH 3Ha-
WTH MOXKHA, aJIe Mi>K HUMH OUTBII BiZIMIHHOCTEH, Hixk nogiOHocTel. Opra-
HiYHa Teopisl JaBalia OBEPXOBE, HEHAYKOBE MOSICHEHHS TeHE3HCY JIepIKaBH,
HE 3aNIMOJIOI0UHCh Y CYTHICTD IIOTO MPOIIECY.

BUHUKHEHHS Jiep)KaBU 3yMOBITIOBAIIOCS TAKOXK MCUXOJIOT T YHUMM YW H-
HUKaMH — OCOOJIMBOCTSIMH JIOICHKOT NICUXIKH, 30KpeMa IparHeHHsIM
JIIOZIEH JIO TIOTITYKY aBTOPUTETY, sSIKOMy MOkHA Oyiro 0 minkopstucs (Ilerpa-
KUTIBKHH ); feMorpadivHuMu — 3pOCTaHHSIM HapojoHaceleHHs (Maib-
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Tyc); TeorpagiuHIMu — KJIiMaToM, JJaHAmadToM, TPUPOIHUMH pecypca-
mHu (XaHTIHTTOH) Ta iH.

PozrnsaeMo neski Teopii BAHUKHEHHS TIpaBa.

3a Teosoriunoro Teopier (Toma AxBinckkmid, XK. Mapiten, XII ct.)
npaso Oyio ctBopeHe borom i qapoBaHe JtonnHI Yepe3 MpopoKa Yy MpaBu-
Tensi. Bono Bupaxae Boiro bora, Bumuii posym, 100po 1 cripaBeAanBicTs.
Toma AKBIHCHKMH IiIKPECIIOBAB, IO CBIT 3aCHOBAaHO Ha iepapxii ¢opm
(OoxeCTBEHHOI, TyXOBHOI, MaTrepialibHO), Ha 40JIi siK0i ¢cToiTh bor. [Tigno-
PSAAKYBaHHS iCHYE i B CHCTEMi 3aKOHIB — BIYHUX, IPUPOJHUX, JTIOACHKUX,
OoxecTBeHHUX. Teonoriuna Teopis BIAMOBIAANA PEITiiHIN 11€0JI0Tii, SKa
NaHyBaJia B €[0Xy CepeJHbOBIUYSI, BUIIPABIOBYBaJIA ii MPaBUTEIB, OCKIIIb-
KM TIPaBO € 00KECTBEHHUM 3a MPUPOJIOI0 1 HE MOXKe OyTH Pe3yabTaToM
BOJTI Ta OaykaHb JIrofel. ParioHanbHI JOCIIHKEHHS TUTAHb PO TTOXOKEH-
HS ITpaBa 0OMEXyBaJINCS paMKaMH BipH.

Teopis npumupenns (I. bepman, E. AnHepc) moscHOBaIa TOXOKCH-
HS TIpaBa HEOOXiTHICTIO BIOPSAKYBaHHS BITHOCHH MiX pomamu. Bona
BUXOJIWJIA 3 TOTO, IO B PO3B’A3aHHI KOH(ITIKTIB MiX poiaMu OyITo 3aIfikaB-
JieHe BCe MEepBICHE CYCMILCTBO. JJOroBOpH Npo MPUMHUPEHHS CIIOYaTKy
B YCHIl, CHMBOJIUHIH opMi yKJIaaanucs 3a JOMOMOTOI0 HapoaAHUX 300piB,
panu crapidimH. 3 4acoM TaKi JOTOBOPH Yepes3 IOBTOPEHHSI CUTYallii OJHO-
PiAHOTO XapaKTepy MOCTYIIOBO MEPEPOCH B MpaBuia, IOPUANIHI HOPMU
(mpaBo mpumupeHHst). L5 Teopist xoua 1 3acCHOBaHa Ha ICTOPUYHUX (aKTax,
ase € oMHOOIYHO0, OCKUTBKY MPAaBO BUHHUKIIO HE TUTBKHU JJIsl IPUMHUPEHHS
POAIB, a i TSt peryIIOBaHHS PI3HUX CTOPIH XKUTTEMISUIEHOCTI CyCITiIBCTRA,
3aXUCTY OCOOMCTHUX 1 3araJIbHUX IHTEPECIB HOTO WIEHIB.

IIpencraBauku Teopii mpupoaHoro npasa (Kondymiit, ApucroTens,
Hunepon, T. I'o66c¢c, Ix. Jlokk, XK.-)XK. Pycco Ta in., XVII-XVIII cT.)
BBaXKaJIH, [0 TIPUPOJIHE MIPABO HA BiIMIiHY BiJl TO3UTHBHOTO (BCTaHOBIIE-
HOT'O 3 BOJIi ZIep>KaBU) BUHUKAE SIK 3aKOH JOOPOYECHOCTI, SK IPaBo CIpa-
BeIIMBOro po3ymy. lIpupoaHe npaBo HaleKUTh JIIOMUHI BiJl HAPOIKEHHS,
ogHAaK OyIb-sKWH 3aKOH (HaBiTh 3aKOHHM MPHUPOIAHU) MOTpeOye rapaHTii.
Tomy Jronu BiIMOBHIIKCS BiJi MOXKIIMBOCTI CAaMOCTIHHO 3aXUIIIaTH CBOT
npasa i JOMOBMJIMCSL CTBOPUTH JIEPKaBy, SIka Ma€ IPaBO BUAAaBaTU 3aKOHH
i CyIpOBOKYBAaTH iX CaHKUisIMU. B Teopii mpupomHoro npasa TOMiHYE
AHTPOIIOJIOTIYHE TOSICHEHHSI IPUYXH BUHUKHEHHS 1paBa. BoHa mo3Bossiia
OLIIHIOBaTH YWHHE MPABO 3 MO3HIIIH CIIPaBEAITUBOCTI 1 PO3YMHOCTI, 3aKJIU-
KaJja 10 Horo 3MiH y pa3i HeBiAIOBITHOCTI MPUPOJHUM IIpaBaMm, ajie BUCHO-
BKHM CTOCOBHO BIYHOCTI IIpaBa y 3B’ 3Ky 3 00yMOBJICHICTIO HOTO MPHUPOIOI0
JFOIVHU HE MOXKHA BBa)KaTH HayKOBO OOIPYHTOBAaHUMHU.
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Icropnyna mkoaa npasa (1. I'yro, ®. Cagin’i, I. Ilyxra, XIX ct.) Big-
CTOIOBaJIa T€3y PO T€, L0 NPaBO BUHUKAE CIIOHTAaHHO, SIK MOBa HApOY.
BoHo BupocTae 3 HaIlioOHATBHOTO AYXY, HAPOIHOI CBIIOMOCTI 1 HaOyBae ciie-
uGITHOTO XapaKTepy, IPUTaAMaHHOTO TITBKA IEBHOMY HapOJIOBi B HAOUTBIIT
paHHI niepioau Horo ictopii. ToMmy npaBo BHUKITIOYAa€ BCI YMHHUKH BHUITAIKO-
BOT'0, ITOBIJILHOT'O ITOXOMKEHHS. 3aKOHOIaBYa JISUILHICTh — 3aKJIFOUHA CTaIis
YTBOPEHHSI MPaBa, 3aKOHOAABLI TUTBKH BUPAKAIOTh B IOPHANYHIN (opmi Te,
IO JUKTY€ HApoAHUi nyX. [IpaBo He Mae yHiBepcaJIbHOTO XapakTepy, Horo
THCTUTYTH CJIiJ] BUBYATH B KOHTEKCTi KOHKPETHOTO Yacy, MicIisl, 0COOIMBOCTEH
HAIIOHAJILHOTO JyXy TOTO YH iHIIOTO Hapoxy. [IpuXUIbHUKH iCTOPUIHOT
HIKOJIM TIpaBa CIYIIHO CTBEPAXKYBAIIH, IO MTPaBO — 00’ €KTHBHE 1CTOPUYHE
SIBUIIIE, 3yMOBJICHE €THOKYJIETYPHHMHU YMHHUKAMH, 1 BOTHOYAC BOHHU Tepe-
OiITBITYBaIH 3HAYEHHSI CYCITEHOT CBIIOMOCTI, BIIXMJISUTA a0CTPaKTHI METO-
TV OITIHKY TIpaBa, He J1aBajIli OJJHO3HAYHOI BiIIIOBI Il HA TUTAHHS TIPO TE, 110
CITiJT PO3YMITH ITiJT KHAPOITHUM JTYXOM», SKHH TPOSIBIIIETHCS Y 3BUYASX.

Mcuxonoriuna teopisa (JI. [lerpaxunpkuit, T. Tapa, XIX cT.)
OB’ 513yBajia BUTOKH IpaBa 3 pi3HUMHM NPOSBAMH JIFOICHKOT IICUXiKHU (1HAU-
BigyasnbHOI abo konekTuBHOT). Cepen HUX — mOoTpeda y BIOKOPEHHI, HOo-
YyTTA HacJixyBaHH:, Oa)KaHHS 1 BipyBaHHS, BOJIBOBI IMITyJIbCH, IPUCTOCY-
BaHHJ K CIIOCi0 po3B’si3aHHA coLlialdbHUX cynepeunocteil Ta in. JI. [Terpa-
KULBKUH, 30KpeMa, 3BOIMB MPABO /0 MPAaBOBUX E€MOIiil iMIIepaTHBHO-
aTpuOyTHUBHOTO Xxapaktepy. [I[paBoBi nepeKUBaHHS BiH MOMIISAB HA JBa
BUJIM: TICPEKUBAHHS TIO3UTHUBHOTO MpaBa (ySBJICHHS MPO Te, 110 HopMa —
Pe3yNIbTaT 30BHINIHBOTO PIllIEHHS) 1 TepeXUBAHHS IHTYiITUBHOTO, aBTOHOM-
HOTO TIpaBa, He MOB’A3aHOTO 3 IO3UTHBHUM. [HTYiTHBHE PpaBO — aOCOIOT-
HE, a TIO3UTHBHE — BiTHOCHE. 3aKOHOABCTBO € TUIBKH «IIPOECKIIIEI0)
MIPABOBHX ITEPESKUBAHD, «(haHTa3MOM JIFOACHKOT ITCHUXiKH. Bimnaroun mepe-
Bary B IPOLECi BUHUKHEHHS MpaBa IICUXOJIOTIYHUM YWHHHKAM, 115 TeOpist
HE BPaxOByBaJa BIUIMBY Ha HHOTO 1HIIMX 00’ €KTUBHUX YMHHUKIB. [IpoTe
CJIiI BU3HATH MO3UTHUBHUI BHECOK IICHXOJIOTTYHOI TEOpii y BUEHHS PO
(hopMyBaHHS TIPaBOCBIZJOMOCTI.

Mapxcucrebka Teopist (K. Mapke, ©. Enrensc, XIX cr.) cniupanacs
Ha iICTOPUKO-MaTepialicTHYHE BUSHHS PO CYCHIBLCTBO 1 CyCHUIBHUIA PO3-
BUTOK. [ €HE3UC IpaBa MoB’sA3yBaBcs i3 KiacoBoro 00poThboto. Kitac, 1o
MaHy€ Y CYCIiJIbCTBI, 3MIiHIOE 3BHYai Ha CBOIO KOPUCTh, IPHUCTOCOBYE iX JI0
BJIACHUX TOTpPeO, a B pasi HEOOX1THOCTI IIIECTIPSIMOBAHO CTBOPIOE HOBI
3aKOHH, B SKHX BUPAXKAETHCS Horo Boiisl. [IpaBo € 3HAPSAIIM CTBOPEHHS
JKOPCTKHUX paMOK JisSUTRHOCTI M1 IPUTHIYEHOTO Kiacy. Sk i iHm Gpopmu
CBiZIOMOCTI, BOHO BUHHKAE 1 PO3BUBAETHCS BIATIOBIIHO JI0 3MiH B CKOHOMIYHIH
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CTPYKTYpi cycminbcTBa. Came crioci6 BUpOOHMIITBA MaTepiaibHUX Onar
JeTepMiHy€ 3arallbHUi XapakTep MOJITHYHOT0, MPaBOBOTO, COLIANBHOTO,
JOYXOBHOTO XHTTS JTIoAUHU. OLiHIOIOUHN 110 TEOPilo, CIIiJl HAaroJOCUTH Ha
TOMY, III0 €KOHOMIYHI YMHHHUKH AIMCHO BiAirpanu 3Ha4Hy pOJIb Y BUHUK-
HEHHI TpaBa, ajie BOHU HE € €MHOI0 MIPUYUHOIO, SKa MOPOIUIa MPaBOBI
sBUINA B icTopii sroacTBa. KpiMm Toro, y mpaBi 4acTo-rycTo BUpakeHa He
TUIBKH BOJIS TIAHIBHOTO KJIacy, a ¥ 3arajbHa BOJS JIFONEH, AKi KUBYTh
Y CYCHIJIbCTBI.

KoxHiit 3 Teopiil moxomkeHHs IepKaBH 1 MpaBa MpUTAMaHHi SK MTeBHI
HENIOJIKH, TaK 1 MO3UTHBHI MOMEHTH, aJie BCi BOHM MArOTh MPaBO Ha iCHY-
BaHHS, € BiZIOOPaKCHHSAM PiBHS €KOHOMIYHOTO, OJITHYHOTO, KyJIBTYPHOT'O
PO3BUTKY CYCHIJIBCTBA 1 CBIIOMOCTI JIIOACTBA, CIPHUSIOTH KPAIIOMY PO3Y-
MIHHIO TIEpeyMOB 1 IPUYMH MTOXOKEHHS IEPKaBH 1 ITpaBa.

§ 2. [IyOsiuna Bj1aa i HOpMATHBHE
peryJIl0OBaHHs B NMEPBiCHI
001 HI

[lepBicHe CycHiabCTBO OXOILTIOE TIEPiOA BiJl BAHUKHEHHS Ha 3eMITi
JIONMWHH (IBa MUTBHOHHU POKIB TOMY) IO YTBOPEHHS JepKaBH (11°SITh THCY
POKiB TOMY). BOHO mpoXoauTh y CBOEMY PO3BHUTKY TpH eTanu: 1) paHHiH
eTan — npaobwuna (CTamis CTAaHOBJICHHS); 2) cepelHill eTan — poooga
obwuna (cTamis 3piytocti); 3) mi3HIN eTanm — npomocensiHcbka 0ouuna
(cranis po3kagaHHs).

3aJiexHO Bij] ClI0c00iB rOCIOJaPIOBAHHS BUPI3HAIOTH JBa TOJIOBHI TIe-
pioam B pO3BUTKY IEPBICHOTO CYCHILCTBA: 1) nepiod 30upanvroi (npu-
CBOI08ATLHOL) eKOHOMIKU, KOIU IO OACPKYBaJIH TOTOBI MPOAYKTH BiJ
MIPUPOY IIISIXOM TOJIOBaHHS, 30UpaHHA TUIONIB, pUOHOI JIOBII; 2) nepiod
BUPOOHUYOT eKOHOMIKU, KOIT! JTIOICTBO NIEPEXOIUTH J0 3eMIIEpOOCTBa, TBa-
PUHHUIITBA, METAJI000POOJICHHS, KEPaMIYHOTO BUPOOHUIITBA TOIIIO.

[lepBicHe CyciibCTBO (MK 1 Oy/Ib-sIKE CyCIILIBCTBO) OYJI0 IEBHUM YHHOM
opranizoBase. Iloro cTpykrypy craHoBman cim’i, pomu (2030 40I0BiK),
(hparpii (1ekisbka pojiB), IIeMeHa, COI3H ieMeH. Podosa obwuna — 1ie
KOJICKTHB JTIONIeH, 00 € JTHAHUX KPOBHOPOAMHHUMHU 3B’ SI3KaMH, CITUTEHICTIO
Mmaiina i mparti. CrijibHa Imparis IopoKyBalla CIIUTBHY BIACHICTD. Y CITUTh-
HI{ BIIACHOCTI TIEpBiCHOI OOIIMHY OyiIH TTIEBHA TEPUTOPIsI, SHAPSAII TIpart,
YKUTIIO, @ BUPOOIIEHI MPOIYKTH PO3MONIISUTHCS TIOPIBHY MiX ii 4jeHaMH.
BiacyTHicTh 10AaTKOBOTO MPOAYKTY YHEMOXKIIUBIIOBaA BUKOPUCTAHHS
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gyxoi mpami. PiBHICTh cOIiaaIbHOTO CTAHOBHUINA 3YMOBIIOBANIa €MHICTH
iHTEpEeCiB 1 3rypPTOBAHICTh YJICHIB POLY.

ITepBicHiii oOmuHI Oy MpUTaMaHHi 1 BJIaIHI IHCTUTYTH, OPTaHH! yIIpaB-
nians. Coyianvha é1ada U IEPBICHOOOTMHHOMY JIaji icHyBaja y Gpopmi
nomecmapnoi enaou (ar. potestus — Biaga, MOTYTHICTE) 1 HE 3HaJIA Maii-
HOBHX, KACTOBUX, CTAHOBHX, KJIACOBUX BiIIMIHHOCTEH Ta JepKaBHO-
nonmituunmx dopm. Ii mKepenom i Hociem Gyna Bes 06IMIMHA, a CIOCOOOM
peatizanii — nepBicHe CaMOBPSITyBaHHS.

YrpaBmiHHS B IEPBiCHIN 00MKHI 3IHCHIOBANOCS: 3a2anbHUMU 300pamu
00pocaux uneHie pody (80iwnig), AKi BUPILIYBaJIM MUTaHHS )KUTTEASITBHOC-
Ti POy i BOMHOYAC BUCTYIIAIH CBOEPIAHOIO CYIOBOIO 1HCTAHIII€I0, PO3IIIS-
JIaJIv CIIPaBHU PO PENiriiiHi 310YMHU, BOMBCTBA CEPEA WICHIB POAY, CIIOpU
MK OKPEMUMH 0CO0aMU; cmapitiuunamu (paoamu cmapiviiun), Buaaa
SIKMX TPYHTYBalach Ha X aBTOPUTETI, [IIaHyBaHHi, 1OCBili, MyIpOCTi; 80-
EHHUMU 8OXHCOAMU (PAOAMU BOEHHUX 800ic0i8), dcpeysamu. 3aJIeKHO Bif
CTaHy CyCHIJIbCTBa BUKOPHCTOBYBAB O11bII JOLUIBHUMA iIHCTUTYT HPUIHAT-
TS pimreHsb. Tak, mix 9ac CTOSHOK (0CLIOT0 CIOCO0Y KUTTS) 3HAYHY YaCTH-
Hy YIpaBIiHCBKUX QYHKIIH Opanu Ha ceOe 3arajbHi 300pu; PyXOMHUii CTaH
CYCITIIILCTBa OTPeOyBaB ONMEPATHBHOTO BUPIIIEHHS NMUTaHb pajiaMy CTa-
PpiiiLINH, a BOEHHO-NIOX1AHUI CTaH OCHOBHUM Cy0’€KTOM YIpaBliHHS pOOUB
BOEHHOTO BOXs. IloTecTapHa Bnajga He Maja CHemialbHUX IPUMYCOBHX
yCTaHOB, aje Oyna 31aTHa 10 e(peKTUBHOTO NPUMYIITYBaHHS 3a IOPYILIEHHS
ICHYIOYOTO TOPSAKY 1 MPaBMII MOBeNiHKH. Pif 3a0e3meuyBaB 3aXHUCT CBOIX
YJICHIB BiJl 30BHILIHIX BOPOTIB 32 JOMOMOT'0OI0 BOEHHOI CHIIM 1 3BUYAI0 KPOB-
HOT moMmctu. KpiM BOEHHOT, TOTeCTapHa BiIala BUKOHYBasIa (YHKIIIIO Iepe-
pO3MONiNy CYCHiJIBHOTO MPOAYKTY, Opranisytody ¢QyHKIio (IOCTymoBe
BBEJICHHS 1€papXivyHOI CHCTEMH YIPABIiHHA), KOHTPOIbHY (KOHTPOJb 32
pecypcamu, 00MiHOM, TOPTiBIIEIO) TOLIO.

KutTs nepBicHOi OOIIMHM, HE3BAKAIOYH HA HOTO MPUMITHBHHUH XapaK-
Tep, noTpedyBano BHOpsAKyBaHHA. BoHO 31ilicHIOBaNOCS 32 JOIOMOTOIO
NEBHUX COYIANbHUX HOPM, HA OCHOBI SIKUX JIFOJM OPTaHi30BYBaIU CIIJIbHY
IpAaLo, PO3MOILI MPOLYKTiB, BCTAHOBIIOBAJIM MIPOLIEAYPHU BUPILICHHS CIHO-
piB, MpaBuiia BelCHHS MDXKIUIEMIHHUX BiiH, 3acaju (yHKIIOHYBaHHS IO-
TeCTapHUX OPraHiB Ta iH. €1WHI, 3arajibHi JUIA BCiX MpaBUa MOBEIIHKU
TOTO TIEPiONy B JIITEpaTypi 1HOJI HA3UBAIOTH MOHOHOpMAaMuy (BIT TPEIL.
monos — eINHUMA, JaT. norma — npasuino)'. Haluacrimre BoHu Majm Gop-

! Tus.: [epwuy A. H. TTpobnembl HopMaTHBHO# 3THOrpaduu. VccnenoBanue mo oomei
stHorpaduu. — M., 1979; ymanos X. M., Ilepuuy A. Fi. MOHOHOpPMAaTHKa U Ha4aJIbHOE
npaso // Tocynapctso u mpaBo. —2001. — Ne 9. — C. 85-91.

62



Po30in 4. Iloxooscenns oeporcagu i npasa

My maby (3a60pon)' — 000B’I3KOBHX 1 HE3aMEPEUHNX TPUIIMCIB HaIIPH-
POTHOTO TTOXOKCHHS, SIKi CYIPOBOIKYBATUCS MAaridHUMH CaHKIIIIMHU
1 BUCTYyHaJIN BKJIMBUM CIIOCOOOM BHXOBaHHS JIIOEH, CTaHAApTH3AIliil 1X
MoBeliHKM. MOHOHOPMH BUpaYKAJINCS Y pUTyalax, o0psnax, Midax, 3BHuda-
X TOLIO.

IcTopryHO nMepmMMH BUAAMH COLIATBHUX HOPM Oynu pumyanu i 06-
PpAOU — TIpaBUIIa TIOBEIIHKH, B IKUX aKIEHT pOOMBCS Ha 30BHILIHIN Qopmi
ix BUKOHaHHS, i 151 popma Oyna CyBOpo KaHOHI30BaHO. Putyanu i o6psian
(Hanpukiaz, oOpsA iHiliamii) Malu MacoOBHIA XapakTep 1 BUKOHYBaJIU pery-
JSITUBHY Ta BUXOBHY (DYHKIII.

3 BUHMKHEHHSM MOBH 3’ SIBIISTIOTBCSL Mighu, BOHU MepeaaBaiy iHhopma-
10 MIPO T€, K CJIIA MIATH B TUX YU IHIIMX cUTyallisx. Mihu — 1e nepe-
KasW, PO3MOBii PO TyXiB, OOTiB, 000KHIOBAHUX TePOIB, MPEAKIB, Y AKHX
MMOETHYBAIINCS 3HAHHS, XyI0XHI 00pa3u, MOpabHI MPUITHCH, PEIiriiHi
ysBieHHs. Midomoris BUKOHyBaja Mi3HABAIbHY (SBHINA MPUPOAH 1 CyC-
MJTBHOTO KXUTTA BUPAXKAINCS B CIOMISAAaBbHO-00pa3Hiit GopMi), peryss-
TUBHY (Mi(H Mali HOPMaTHBHY, IPUIIHCYIOUY YaCTHHY, sIKa KOHIICHTPYBa-
Ja TOCBiJ JMIOACTBA i JOBOAMIIA HOTO IO KOKHOTO WiEHA CYCIiIbCTBA),
igeonoriuny (Migu Oyu KepiBHULITBOM JI0 Iiif, SIKOTO CITiJ JONEPKYBaTUCS
y CTOCYHKaX 3 MPUPOJIOKO 1 THOIbMU) PyHKITIT.

[MocTynoBo 0CHOBHMM 3aCO00OM PETYIIOBaHHS IOBEIIHKH JIFOICH B yMO-
BaxX POJOBOTO JIaly CTallu 38uuqi — TIpaBWiIa TIOBEIIHKH, SKi CKIIATHCS
ICTOPUYHO, TIPOTATOM JKUTTS JICKIJIBKOX TTOKOJIiHb 1 HaOylTi Bce3araibHOro
XapakTepy BHACIIIOK iX 6aratopa3zoBoro MOBTOPEHHS. 3BUYAi SIK BUJ CO-
MiaJFHAX HOPM IEPBICHOT OOIITMHY BiIPi3HSINCS THM, II0:

— peTyJIoBaJId HAHOUIBII CTiiKi CYCIUTbHI BiTHOCHHH, SIKI CKIIAJIHICS
IIPOTATOM TPUBAJIOTO Iepioay;

— BHpaXXaJIM )KUTTEBI 3aKOHOMIPHOCTI, OPYIIEHHS SIKHX 3arpPOXKyBajlo
CepHO3HMMH HACIHIAKAMU ATl JTFOJCHKOTO POAY;

— BTUIIOBAJIM aBTOPUTET BCHOTO CYCHIJIBLCTBA;

— OyJHM 4acTHHOIO JIIOJCHKOI CBiIOMOCTI, IIepeaBaInucs 3 HOKOJTIHHS
B TIOKOJIiHHS, CTaBaJI CTEPEOTHIIOM TIOBEIiHKH;

— He 3HaJM MOALTY Ha MpaBa i 000B’A3KH.

HecnipoMoXxHICTh MEPBICHUX JIFOJIeH paIliOHATBHO MOSCHUTH JEIKI
SIBUIIIA TPUPOJHN, OE3CHILIISI TIepe]] HUMHU IIPHU3BEIIH JI0 TOTO, 0 BOHU CTaJIN
MOSICHIOBATH 1X palliOHANIbHO, Yepe3 iCHYBaHHS YO0roch (haHTACTUYHOTO,

! PO3pi3HAIOTH TakKi BUAM 3a00pOH, sIK 3a00pOHH Ha KPOBO3MIIICHHS, 3a00pOHH Ha [ii,
3a00pOHM Ha CIIOBa, Taly Ha Jrofei, Tady Ha nmpeameTH (auB.: Ppeszep . [oc. 3omotast
BETBb: UCCICIOBAHUE Maruu U peauruu. — M., 1980).
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00XXEeCTBEHHOTO, HAAPUPOIHOTO. JIFomu BUTaayroTh co0i OoXkecTBa 1 1mo-
YMHAIOTH IM NOKJIOHSATHUCS, BIATIPABISATH PENiriidHi KyIbTH (B TOMY YHCII
JKepTBOMIPHUHECEHHST ). TakuM 9nHOM, (POPMYIOThCSI TIPABHIIA IOBEIIHKH, SKi
PEryNIOI0Th BiTHOCHHU MiX JIIOABMH Ha OCHOBI 1X peNiridiHUX ysSBIEHb
(penieiiini Hopmu). 3 PO3BUTKOM TIEPBICHUX BipyBaHb BiJI0OyBA€THCS TepIa
B icTOpii cremiami3aiis poay MisTTBHOCTI: 3’ SBISIOTHCS MIAMaHH, XKPelli,
3Haxapi, CBIIMEHHOCTYXHUTEN1. SI3udechbKa pesiris BUKOHyBaIa KOMIIeH ca-
TOpHY (PyHKIIF0, TOOTO HaMaranacs IOSICHUTH JIFOJSIM HE3PO3yMLIi JJ1sl HUX
SBHINA. Y TIOAANBIIOMY BOHA HAOyBa€ PETYIATUBHOTO 3HAYECHHSI.

ITi3Himre, KOJIM JIIOAM HABYMIIMCS OL[IHIOBATH BJIACHI BUMHKHU 1 BUMHKH
IHIINX JIFOACH, BUHUKAIOTh HOPMU NEPEICHOT MOpali — YSBJICHHS 1 BiJIO-
BiJIHI TpaBuja, SKi BU3HAYAIOTH, [0 € 100po, a mo € 3;10. BoHU He
HaB’s3yBaJIMCS 330BHI, a OyJIM 3aCHOBaHI Ha BIIACHOMY, BUTBHOMY TIEPEKO-
HaHHi. €IMHAM aBTOPUTETOM OYB TOJIOC CyMITIHHSL. 3MiCT MOPAIBbHIX HOPM,
X ImoneprKaHHs OB’ I3yBaIKCS TIEPEAYCiM 3 MTOJIIIOM YCiX JItoIel Ha «CBO-
ix» 1 «ayxux». JltomuHa He BiauyBaja JOKOPIB CYMIIIHHS, SKIIO 3 ii BUHH
CTpaxk/1aja JIFOJNHA, KA HaJIe)Kasa J0 «9IyKoroy TuieMeHi. [py0oicTs i xop-
CTOKICTb, BJIACTUBI JIIOIMHI IEPBICHOTO CYCIHIJILCTBA, 3yMOBHIIN HE3HAUHE
MOLIUPEHHS Y HbOMY HOPM MOpaJi.

OTxe, HOpMaTHBHA CHCTEMa MEPBiCHOT OOmMHM Oya cripsiMOBaHa
Ha MATPUMaHHS TOOYBHOI €KOHOMIKH, TAPMOHIHHOTO iCHYBaHHS 1 BiJl-
TBOPEHHS JIIOICH Y MPUPOTHOMY cepeoBHIIi. Putyanu, oOpsiam i 3Buyali,
10 iICHYBaJIM TOJIi OyJir 00OB’ I3KOBUMHU JIJISL BCiX, BUKOHYBAJIMCS JIFO/[b-
MU CBIIOMO 1 TOOPOBIIBHO, CIPUHMAIHCS K MIPUPOHA HEOOXITHICTh
1 He moTpeOyBanu sl CBOTO 3a0e3MeyeHHs JKOPCTKUX CaHKIIIHM 1 0co-
OnMBOTO amapaty yIpaBiIiHHS i IPUMYCY, BIIOKPEMIICHUX BiJ CYCHib-
CTBa.

— § 3. 3arajbHI 3aKOHOMIPHOCTI BAHMKHEHHS
Jep:KaBH i mpaBa

JeprxaBa BUHUKa€e BHACIIOK PO3KJIaJaHHs MEPBICHOI OOIIKHU, TO-
CTYIOBOTO BUOKPEMJICHHSI BOXK/IIB Ta HAOMM)KEHUX 10 HHUX, 30CEPEIHKECHHS
B HUX YIPaBIIHCHKAX (DYHKIIIH, pecypciB BIaaM i COIiaIbHUX MPHUBLIETB.
Sk cBiTUMTH iCTOpHYHA HayKa, MEpIli JepKaBH YTBOPUIHCS HAPUKIHII
IV — na nouarky Il tuc. 1o H. e. Ha O6eperax Hiny, B nonuni Turpy 1 €Bo-
pary, nizHime — B [uaii, Kurai, y VIII-VI cT. cT. cdopmyBanucs JaBHbO-
rpelbKi MicTa-aepikaBu (TIOJIicH).
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BaxxmBoto exoromiuHoio nepedymogoro popMyBaHHS JIep>KaBH CTaB Tiepe-
X1JT JTFOICTBA Bifl TOOYBHOI €KOHOMIKH JI0 HOBOTO CITOCO0Y TOCTIOIAPIOBAHHS —
BUPOOHNIO1 ekoHOMIKY. Llelt mepexiz B JiTeparypi Ha3UBAIOTh «HEOIMUYHON
pesonoyicioy (TIepiof 3HBOTO HEeoliTy). BrockoHaneHHs 3HapsIb mparli
CTIPUSLIIO PO3BUTKOBI HOBUX (DOpM 3eMiiepoOCTBA, BAHUKHEHHIO OKPEMOTO
POy 3aHATH — KOYOBOTO CKOTAPCTBA (nepuiuti CycnitbHuii po3noodin npayi).
B niepe0iry moaanpioro po3BUTKY CyCHiIbCTBA OyIM BiAKPUTI METANH, 110
CTUMYJIFOBAJIO IIPOMUCIIOBY, PEMICHUYY JisUTBHICTD (Opyeuti cycniibHull po3no-
oin npayi). Crienianizariis BUIIB TPYIOBOI TisUIBHOCTI IIPUBENa JI0 3POCTaHHS
il eekTHBHOCTI 1 MPOAYKTUBHOCTi. BUPOOHHUIITBO JOAATKOBOTO MPOLYKTY
CTBOPHIIO CTIPUSITIIBI YMOBH TSl PETYJIIPHOTO TOBAPOOOMiHY, SIKHM CIIOUaTKy
3aiiMajIucs cami BUPOOHHKH, a 3 4aCOM 3’ IBUIIMCS podeciiiHi TOpriBLi (mpe-
miti cycninbhul po3noodin npayi). 3 TbOro MOMEHTY 00’ €KTUBHO CTAE MOKITIBAM
YTpUMaHHSI TPYIH JIIOACH, SKi BUKOHYIOTh CYCIUTEHO 3HAYIYIII (QYHKITI 1 HE
OepyThb ydacTi B MaTepiaJbHOMY BUPOOHUITBI (OpraHi3aropu BUPOOHHIITBA,
TIpaIiBHAKY iH(QOPMAIIHHIX CHCTEM, CHCTEM KOHTPOITIO TOIIO). Yipasiuincoka
npaysi NOCTYTNOBO HAaOyBae CaMOCTIHOTO 3HAYCHHSI.

YcknanHeHHS! €eKOHOMIYHHUX BiTHOCHH 00YMOBUIIO cOYianbHy Ougepen-
yiayiro, MaitHOBE PO3LIAPYBaHHS HaCEICHHS.

PonoBa o01uHa po3ApiOHIOETCS HA nampiapxaivbhi cim’i, IKi BUCTY-
NAlTh BKE BIIACHUKAMU 3HapsAb 1 MPORYyKTiB mpatli. KojekTiBHA BIacHICTb
TpPaHC(HOPMYETHCS B IPYIIOBY, @ IMOTIM — Yy CIMEHY.

Bracninok BBeneHHS 3a00pOHU KPOBO3MIlIeHHS (1HIIECTY) 610psIOKO-
8YIOMbCSL WLNIOOHI COCYHKY MK POTaMH, 3pOCTAIOTh KUTBKICTS 1 IIIIBHICTD
HACEJICHHSI.

BinOyBaeTncst mepexis Big KOYOBOTO IO OCIIOTO Crtoco0y KuTTs. Kpos-
HOPONIWHHI 3B’ SI3KH 3aMIHIOIOTECS CcyciOcbKumu. BUHUKAOTh OKPYTH, BO-
JIOCTi, SIK1 HE 30iratoThCsl 3 POAOIUIEMIHHUME OAUHUIIMU. OTHIETO 3 TIep-
mux GOpPM TEPUTOPIATHHOTO 00’ €JHAHHS JIFOJIEH CTAE MicmOo-0epacasd.

[lepexin Bix pomoBOro JIaay 10 AepKaBH MPUCKOPIOBABCS 1 3a60106AH-
HAMU OOHUX HAPOOi8 inwumy. BoeHHa opraHizalis mieMeH, sika CIo4aTKy
3axuiana ix iHTepecH, IOUYNHAE NITYKATH 1 3aBOMOBYBATH Kpallli TEPUTOPIT,
BECTH 3arapOHUIIbKI BiiiHU. L{e mpuBesio 10 3MiIIHEHHS BJIald BOEHHHUX
BOXIiB. Tvn colliaibHOT BNIaH, SIKMiA ICHYBAaB Ha Mi3HEOMY €Talli pO3BUTKY
MepBiCHOI OOIIMHK, AiCTaB HA3BY «802coiscmesoy' (Bia mar. chiefdom,

! us.: Kpaoun H. H. BOX1eCTBO:COBPEMEHHOE COCTOSIHUE U TIPOOIIEMBI H3ydeHws //
Pannue GpopMbI MOIUTHYECKON OpraHU3aIUU: OT IEPBOOBITHOCTU K TOCYIapCTBEHHOCTH. —
M., 1995; lepuuy A. H. Boxnectso // CBox 3THOTpadUeCKUX TOHATHIA U TEPMHUHOB. — M.,
1986. — Beim. 1 Ta iH.
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chief — kepiBuuk, dom — naHyBaHHS, BOJIOAIHHS). BOXKAIBCTBO CKiiaaa-
J0Cs 3 TPyNH OOLIMHHUX MOCEJIEHb, MiANOPSIKOBAaHUX LIEHTPAJIbHOMY,
HaHOLIBIIIOMY, B SIKOMY YKHMB IpaBUTelb (BoXkb)'. BiH opranizoByBaB KOHT-
POJIH 32 MEePEePO3MOIIIOM BIACHOCTI, TAKMX BAXKIUBUX PECYPCIB, K 3€MIIS
1 BoZIa, 3/11ICHIOBAB PEJIiTiiHi, BOEHHI, CylIOBi i HOpMOoTBOpYi (hyHKii. st
peaumizarii QyHKIIi BOXIS CTBOPIOETHCS MMIIMOPSAIKOBAHUHN HOMY «arapar
YIpaBIiHHS» 3 MOIIOM apUCTOKPATii Ha yNpaBIiHCHbKY, BOEHHY, KPELbKY.
[IpocTexyeThCst TEHACHLIS A0 cakpaiizalii IepCOHN BEPXOBHOTO MPaBH-
TeJNs, a pAAOBI OOIIMHHUKY BCe OUIBIIE BiqUyKYIOThCS Bifl YIIpaBIiHHS.
3aTBepKEHHS €IMHOHAYAIBLHOCTI BOXKIS CYTIEPEUHIIO CyBEPEHITETY KOJIEK-
TUBY. BuH1Kae KOHQITIKT rpoMagchKuX i 0cOOMCTHX iHTEpeciB: e 30epi-
raloThCs OpraHU OOIIMHHOTO CaMOBPSIIyBaHHA (3araibHi 300pH, paan
CTapidIIMH), SIKi COUPAIOTHCS HA KPOBHOPOAWHHI 3B’ SI3KH 1| MOHOHOPMHU
(«oOmuHHE MPaBoy), i BOMHOYAC BUOKPEMITIOIOTHCS BOXKII, SIKI HAMAraroTh-
CsI CTBOPHUTH BOEHHY, KOPIIOPATUBHY OPraHi3aIiio 1 MaITPpIMyBaTH TUCITH-
ILTIHY 3 JOIMIOMOTOI BOEHHUX HaKa3iB («KOMaHIHE MpaBoy»). Taka
BOXKIMCTCHKO-KOPIIOPaTUBHA OpraHi3allist BjIaau Maya Oiein eeKTHBHI
3aco0u MPUMYIITyBaHHS 1 HACHIIBCTBA 1 Oylia 3/1aTHA 32 YMOB 30LUTBIICHHS
CHiTBHOCTEH (COI03U TIIEMEH, €THIUHI TPYIH, HAPOAHOCTI) 1 YCKIIaAHEHHS
COLiaIbHUX BiTHOCHH 3a0€3MEYUTH €IUHUN OPSIOK Y CYCIJILCTBI, HOTo
HOpMaJlbHE (YHKIIOHYBaHHS.

BoxxaiBCTBO cTano nepmyM KpOKOM Yy HampsiMKy OpMyBaHHSI HOBOT
oprasizatii Bnagu — depoicadu 3 0COOTMBUM, BIIOKPEMIICHUM BiJI CyCITiIb-
CTBa amapaToM YIpaBIiHH i IPUMYCY, TOOYyI0BaHOMY B OCHOBHOMY Ha
€IMHOHAYAIIFHHUX 3acajax.

PoskpuBaroun 3aeanvri 3akoOHOMIpHOCMIE | NpUYUHY TTIOXOJIKEHHS JIep-
JKaBH, CJIiJT ypaXxoByBaTH, IO y Pi3HUX HAPOIIB CBITY I MPOIIeC TIPOXOINB
HEOIHAKOBO 1 MaB 1CTOTHI ocobausocmi.

Tak, B €2unmi, Basunoui, desikux kpainax Agppuxu, Ilieoennoi Amepu-
xu, Oxeanii BAHUKHECHHS J€pKaBH 3HAYHOIO Mipoio Oyio MOB’si3aHe
3 IPUPOJHO-KIIMATUYHUMHU yMoBaMU. [lonmBHE 3eMiiepoOCTBO, IKUM 3a-
HMaiocsi HaceNeHHs UX KpaiH, moTpeOyBajo MpOBEACHHS 3HAUHUX CyC-
OUTBHUX PoOiIT (OyAiBHUITBO, SKCIITyaTallisl, 3aXUCT ipUTraliiHuX CHCTEM
i T. iH.) 1 3yMOBIIIOBaJI0 HEOOXIHICTh ICHYBaHHS CaMOCTIHHOT MyOi4HOT
BJIJIH, TPYIIH MTOCAIOBHX 0OCi0, SIKi BUKOHYBAJH aMIiHICTPAaTUBHI QYyHKIIT
(«OOIIMHHI YNHOBHUKHY). ATIapar iep»aBu (OpPMYBaBCs 3 OpPraHiB yIpas-

! BoxkziBeTBa KITacH(iKyOTh 32 BUIAMH JisNIbHOCTI Ha TEOKPATHYHI, BOEHHI, TPOIIKO-
JicoBi (moki. mpo ue auB.: Kawanuna T. B. TlpoucxoxaeHne rocygapcTsa u npasa. — M.,
1999).
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JIHHSI POIOIIEMIHHUX 00’ €/THaHb, a TIONITUYHE TAHYBAHHS 3aCHOBYBAJIOCS
Ha BiIpaBiIeHHI TpoMajchkoi QyHKITIT, rpoMazchkoi mocaam. Tyt 30epira-
JIUCH OCHOBHI €KOHOMIYHI 1 COMialIbHI CTPYKTYPH MIEPBICHOTO a1y (3eMelTb-
Ha 00IIIHA, KOJIEKTHBHA BIIACHICTH, BIZICYTHICTH KJIACIB K TPYII JIFOIEH, 10
PO3PI3HSIOTHCA 32 3ac00aMu BUPOOHUITBA). OCHOBHUMH YNHHUKAMH BH-
HUKHEHHS JISP’KaB, 3aCHOBAHUX HA TaK 3BAHOMY «d3iamcbKomyy cnocooi
supobHUYmMea, Oynu HEOOXiAHICTh 3a0e3NeUeHHS 3eMEITbHUMHE YTiJIIMH,
BOJIOIO, ipUTAIlITHUMU CHIOPYJaMH TOIIO BUIBHUX XJI1I00PO0iB-00IMHHUKIB,
00’€THaHHS JUIsl TOTO 3HAYHOI KIIBKOCTI JIFO/ICH 1 TEPUTOPIi, 3MiHCHEHHS
€IMHOTO, IEHTPAJII30BaHOTO YIPABIiHHS CyCITiIECTBOM.

OCHOBHUMU JCP’KaBOTBOPHUMU YUHHUKaMH y Cmapooaswniti I peyii
i Cmapooasrvomy Pumi Oynu NoCTiOBHUN PO3KIIa]] POIOBOI OpraHizariii
BJIaJIH, MIEPEXi/1 BiJl KOJIEKTUBHOI 10 MPUBATHOI BJIACHOCTI Ha 3€MIIIO, 3aCO-
Ou BUpOOHMIITBA, pabiB, KITACOBHUIT po3Moii HacemeHHs. CaMe Tak BUHUKIIA
nepxaBa Aginu. Lle BinOyTocs BHACTIIOK TBOX TOTITHYHUX PEBOJTFOIIN —
pedopmu Conona 594 p. 10 H. €. (BBeIeHI IEH30Ba KOHCTUTYIIis, MAITHOBHIA
MIPUHIIMAIT TOCTYITY 0 YIPaBIiHHS CYCHUIBHHMH CIIpaBaMi) Ta pedopMu
Kitichena 509 p. 1o H. e. (BBenmeHi TepuTOpiasibHi (il 3aMiCTh POTOBUX,
ypsnoBa kojeris 3 10 crpareris). @opMyIOTbCs 3aKOHOAABYI Ta BUKOHABY1
OpraHu, MOJIIIis, FOCTHUILiS, BINCHKOBI KOHTUHT€HTH, TOOTO CKIIAIHHIA Jep-
JKaBHUH armapar paboBIaCHUIIBKOT gepxkaBu. Y Cmapodasnbomy Pumi ipo-
1[eC BHHUKHEHHS JIepyKaBH YCKIIaIHIOBaBCs 00pOTHO0I0 1ie0eiB (MpHiIIIo-
T'O HACEHEHHS1) 3 PUMCHKOIO POZIOBOIO apHCTOKPATIEIO MPOTH MATPHUIIIaHCHKOT
BUHATKOBOCTI Ta npuBineiB. Ha neBHuii yac y Pumi Oynu BcTaHOBIIEHI camMo-
BPSIHI MOPSIIKK: PIBHOIPABHICTH BUIBHUX TPOMAJISTH, MOXIJIMBICTh OyTH
KOXXHOMY BOAHOYAC BOTHOM 1 3¢MJICBIIACHUKOM Ta iH. AJle HAIIPpUKIiHII
II THC. MO H. €. 3arOCTPIOIOTHCS BHYTPIITHI CYIIEPEUHOCTI, SKi CTUMYJTIOIOTh
PO3KIIa]] POIOTIIIEMIHHOTO JIaAy 1 YTBOPEHHS IEpKaBH.

Y nepebiry poskiiaay nepBiCHUX BiTHOCHH Y OLTBIIIOCTI HAPOIIB 3axio-
Hoi' i Cxionoi €eponu onpa3y BUHHKAE paHHbODe00anbHa IepKaBa, siKa
XapakTepu3yeThes (peomaIbHUM 3eMIICBONIOAIHHSAM, BaCaIbHOIO CIYX0010,
CTaHOBOIO OpPraHi3alli€lo CyCIiIbCTBA, PO3APIOHEHICTIO CyBEpEHHOT BIIAIN.
Tax, icTopist [ToybIni CBIAYUTE PO T€, IO BUHUKHEHHS KPIMOCHUIITBA
i peoganpHUX BiTHOCHH BiAOyBaIOCs TYT CYTO €eKOHOMIYHUM LIISXOM, 03
IPOMIXKHHUX JIaHOK. AHaJIOTi4HI npolrieck Manu Miciie B KuiBcwkiii Pyci.
T'onoBHOO OPMOIO JepKABHOTO BIOPSAKYBAHHS Y CXiTHO-CIIOB’ THCHKUX
TieMeH Oynu KHS31BCTBA: CIIOYAaTKy — IUIEMiHHI yIpyIOBaHHS, Ha YOJi
SIKAX CTOSITH BICBKOB1 BOXII — KH#31, IO 00’ €MHYBAJIHCS Y BiHCHKOBI
COI03H, ITI3HIIIE TOPS] 3 TUIEMIHHUMH YTBOPIOBAIUCS 1 TEPUTOPiaIbHI
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KHSI31BCTBa — «3eMiTi». BuHukHeHHS OPpaHKCHKO1 AepKaBU OyII0 TIPHUCKO-
peHE 3aBOIOBAaHHIMHE BapBapaMH 3HAYHUX TEPUTOPil PUMchKoi iMmiepii, mo
oIlpa3y IoKa3aj10 HECIPOMOXHICTh OpPraHiB BIIaI{ MTEPBICHOI OOIINHU 3a-
0e3MmeunTy MMaHyBaHHS 1 YIPABIiHHSI Ha HOBHX TEPHUTOPISIX 1 MPUBEIO 10
(hopmyBaHHA nepkaBu paHHbO(eonanpHoro TUIy. [lomiTHaHa crienudika
naHol GopMH IepKaBHOCTI Oyiia HACHIIIKOM IO€IHAHHS CTPYKTYp BIajH,
ycraaKoBaHUX Bl Pumchkoi imMmepii, 3 XpUCTHSIHCTBOM 1 YKJIQZAOM >KUTTS
repMaHCHKHX IJIEMEH.

Bunuxnenns npasa 3Ha4HOIO MipOIO0 3yMOBJICHE TUMH CAMHUMU IMPH-
YUHAMH, 1110 | BAHUKHEHHS JIepXKaBu. 3 PO3KIIAJIOM POJIOBOTO JIaay 3aro-
CTPIOIOTHCS COIiaIbHI KOH(IIKTH, BTPAYa€ThCS €AHICTD YICHIB CyCIITLCTBA
1 iCHyrO4i MOHOHOPMH TI€PECTAIOTH 3a0€31eUyBaTH MOPSIOK Ta CTA0UIb-
HicTh. [leBHA yacTrHA HAWOIMBII 3HAYYIIMX COIIAIBHUX HOPM HEPBiCHOI
0o0ImMHN OTpedye CIemiaTbHOTo 3aXucTy. [IpaBo BUHUKAae 00’ €KTHBHO Ha
eTarli CTaHOBIJICHHS JIEP>KaBHO OPTaHi30BaHOTO CYCHUIBCTBA SIK HOPMAaTHB-
HUHN CTIOCIO peTyIfoBaHHS BiTHOCHH MiX XJI100po0aMH-00IIMHHIKAMH,
CKOTapsMH, peMicHHKaMu. Ha HacTynmHOMY eTari Bi0yBa€eThCs 3aKpillIeH-
HS HOPM Yy MHCHbMOBHX Jxepenax. [lepmi nuceMoBi axepena npasa
3 sapwitucs npubnusno B II-1I Tuc. 10 H. e. B Meconoramii, €rumti, [Hmii
y hopmi arpokaneHapiB Ta iHIIMX CleLiaIbHUX IPaBUJI OpraHizawii npo-
1ecy mpaili Ta moainy ii pe3ynbratiB. BomHouac 3apoKy€eThCs cucTeMa
nepeaaepKaBHUX OpraHiB, siKi iHPOPMYBaJIM WICHIB CYCIUIBCTBA PO ic-
HYBaHHS TaKUX MPaBUII 1 KOHTPOIIIOBAIN X BUKOHAHHSI.

Cepen OCHOBHHX YMHHUKIB, 110 BIUTUHYJIM Ha IPOIEC BUHUKHEHHS
MpaBa, MOKHA Ha3BaTH TaKi:

1) exonomiuni — B yMOBaxX pPO3BUTKY CKOHOMIYHHX BiTHOCHH, CTICITiai-
3arii mparti, IpUBaTHOI BIACHOCTI, TOBAPHOTO BUPOOHHUIITBA 1 00ITY COITiaib-
Hi HOPMH TIEPBiCHOT OOIIMHY CTAIH HECTIPOMOKHUMH BCTAHOBUTH CTA01IbHI
€KOHOMIYHI 3B’3KH, 000B’SI3KOBI ISl BCIX IEPEIYMOBH TOCIOAAPCHKOT MTi-
SUTBHOCTI, 3aKPIMUTH EKOHOMIYHUI CTaTyC TOBAPOBIACHUKIB;

2) nonimuuni — GopMyBaHHS 1 YCKIaJHEHHS MOJITUYHOTO XKUTTA CyC-
MiIBCTBA, PO3IIAPYBaHHS HOT0 Ha MPOTHJIEKHI COLiabHI BEPCTBH (KaCTH,
CTaHH, KJ1acH) 3 HEpPiBHUM MallHOBUM 1 COLiaJJbHUM CTaHOBHILIEM ITOCHITIO-
BaJIM YHUCJICHHI CYNEPEYHOCTI 1 KOH(IIKTH, pO3B’sI3aTH SKi 33 JOIIOMOTOFO
3BHYaiB POIOBOT OOIIMHU OYII0 HEMOXKIIMBO;

3) pozeumox ocobucmocmi TPUBOJUTE 10 TIEPSTBOPEHHS JIFOMUHU HA
CaMOCTIMHOTO 1HIMBIA 31 CBOIMU aBTOHOMHUMH MTOTpeOaMu Ta IHTEpEeCaMHu.
s 3a10BOJIEHHS BJIACHUX MOTPEO Ta iHTEpeciB ToAnHa Oyira 3MyIeHa
CBIZIOMO OOMEKYBaTH CBOIO TTOBEIIHKY, KEPTBYIOUN Ha KOPUCTH CYCIITHCTBA
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YaCTHHY CBO€1 cBOOO M. BHACTIIOK IIHOTO BC1 WICHHU CYyCIIIBHAX BiTHOCHH
HaJIIISUTICS HOBUMH 32 3MICTOM B3a€EMHHMH IIpaBaMH i 000B’sI3KaMH, sIK1
CIIOYATKy Mallil Ka3yaibHO-0cobucmutl xapakmep. 3 9acoM y Mipy TOBTO-
PIOBAHOCTI THIIOBUX JKUTTEBHUX CUTYAIliH, 1[0 BUHUKAIH, 1 KOHTPOITIO 3a iX
PO3BUTKOM 3 OOKY BIQJIHUX CTPYKTYP BOHH HAOYBaJll HOPMAMUBHO20 3HA-
yeHHs 1 BA3HABAIIMCS 3aralIbHOO00OB’ I3KOBUMY;

4) HEOOXITHICTh 0OMedCeH S | NOM SIKWeHHS B TIEPIOJ PO3KIIATy POJIO-
BOTO JIAZTY BiliCbKO8020 NPOMUCMOSHHS OKPEMUX TIJIIEMEH, SKi TOTpeOyBain
HOCTITHOTO 0OMiHY 1 CyCiZICBKHX CTOCYHKIB, 3aXMCTY CBOIX IHTEpECiB MUp-
HHUMH 3ac00aMu;

5) HEOOXITHICTh NIOMPUMAHHS EOUHO20 NOPSIOK)Y Y BITHOCUHAX ycepe-
JIUHI CIIJIBHOCTI JTIFOJICH — HACEJICHHS, 110 3aCEeJIs€ IEBHY TEPUTOPIIO.

BunnkHEHHS ipaBa — TpHUBaIHMi icTOpHUHU npouec. [IpoBicankaMu
OPUIMIHOTO PETYIIOBaHHS Oyiy 3BHYai 1 Taby — cucTeMa Oe3MepeuHnx
3a00pOH 010JIOTIYHOTO, TPHPOTHOTO, MOPATHLHOTO, PENITIHHOTO XapaKTepy.
IcHyBanm neBHI «KOHTYpPW» MPaBOCYIHOI AISTBHOCTI — HA OCHOBI HOPM-
3BUYAIB 3arajbHi 300pH i cTapiMIIMHI IPUHMAaIY BiATIOBIIHI iHIUBITyaTb-
Hi pimeHHs. B yMoBax mepexozy BiJ HepBiCHOI OOIMUHU 0 JEPIKABHO
OpraHi30BaHOI'O CYCITIbCTBA 3HAUCHHS NpaBa CIIOYaTKy HagaBajocs iHOU-
BI0YANbHUM, PAKMUUHUM, HOBMOPIOBAHUM CIMOCYHKAM.

BaxxnuBum etarom y popMyBaHHI IpaBa OyIio nepemeopenis 36U4ais, o
CKAQIUCSL 8 NEPBICHOMY CYCNITbCMEI, Ha npasosi 36uyai. 1 IpaBoBUM 3BHYail cTae
TOJIi, KOJIM BiH HaOyBae MOBYA3HOTO a00 O(DIIIHOTO CXBATICHHS JICP)KABH 1 3a-
XHIIAECTHCS HEFO, B TOMY YHMCJIi 32 JIOTIOMOTOIO TIpuMycy. JleprkaBa HEOTHAKOBO
CTaBUTHCS J0 PI3HUX 3BUYAIB: BOHA CAHKITIOHYE TUTHKH Ti 3 HUX, SIKl Y3TOIIKY-
FOTBCA 3 11 TTOJIITUKOFO, 3aTaTbHUMH 3acafaMy SKATTEAIBHOCTI CyCITUTLCTBA.
BomHodac 3’sIBIISIOTRCS TaKi 3BUYAT, SIKi 3aKPITUTFOBAIM KACTOBI TIPUBLIET BUIITIX
CTaHiB, 000B’SI3KH HIKYHX, TIPABHIIA KYTTiBIi-IIPOIAXKy 3eMJTi, CITaJIKOBE CiMeii-
He BOJIOIIHHS 3eMJICIO Ta iH. BibIIiCTh PAaBOBUX 3BUYAIB BTLTIOIOTHCS B TIH-
CaHi TEKCTH, Ha sIKi MOXKHA OyJI0 IOCHIIATHCS B OOTPYHTYBAHHS CBOIX IPaB.
Sxuro pasime 306epexxeH s 3BUUaiB OyJI0 IPUBITEEM KPELIB, TO Terlep BOHU
OZIEP>KYIOTb MIITPUMKY JIep>kaBHOI Blia . Ha 0cHOBI mpaBoBMX 3BMYAiB CKJIa-
JIAETHCS TAK 3BAHE 36UYACEe NPAEO.

3HauHy poJb Y CTAaHOBJICHHI MPaBOBUX HOpM Bifirpanu cyau. Cymosi
(hyHKIIT crioyaTky 371HCHIOBAIIH JKpelll y (GopMi peiriiHoro putyaity adbo
BEPXOBHI NpaBUTENI 1 MpU3HAYCHI HUMH CYJOBi Opranu. BoHu 3akpimuto-
BaJIM y CBOIX PIIIEHHSX Ti 3BHU4Yai, Kl BIAMOBigaIM HOBUM nopsaakam. Cy-
JTOB1 opranu (pOpMYITIOBAIH 1pasosi npeyedermu — PITeHHs 3 KOHKPETHUX
CIIpaB, AKi B MalOyTHROMY HaOyBaJl HOPMaTHBHOTO XapaKTepy, CTaBaJIH
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3araTbHOO0O0B’ I3KOBUMHU IIPH BUPIMIEHH] aHAIOTIYHUX cripaB. Tak, pimieH-
HS IPETOPiB Ta iHMUX MarictpariB y CTtapomgaBHbOMY Pumi BBaskaucs
000B’s13KOBUMH 3pa3KaMH [yl BUPILICHHS aHAIOTIYHUX CIPaB, YHACTIIOK
YOro cKJanacs Iijia CHCTeMa PETOPChKOTo MpaBa.

3 4acoM OCHOBHOIO (DOPMOIO TpaBa CTAIOTh OEPIHCABHI HOPMAMUBHT AKINUL.
Le BinOyBaeThCs BHACIIOK IWHAMIKH CyCITUTEHUX BiqHOCHH. [loTpebu npa-
BOBOTO PETYJTIOBAHHS BUMAarajii BUpOOIeHH: 1 3HaHHA CTIeI[ialTbHUX TIOHSTh,
TIOSIBU OCOOJIMBUX MEXaHI3MiB, IHCTUTYTIB, TAKUX SIK BIACHICTh, II030B, FOPH-
JTMYHa 0c00a, FOPUINYHA BiIIOBIAANBHICTS i T. iH., K1 OyJIH HEBiIOMi poIo-
BUM 3BHYasiM. [10CTYNOBO 11l aKTH B JISSIKMX KpaiHaX BUTICHSIOTh 3BHYA€EBE
TIpaBo, MOCIA0Th IOMiHYIOUE Miciie cepesl hopm mnpasa. Kiracosa mudepen-
Iiaris CyChiibCTBa, 00pOTHOA PI3HHUX COIIAIFHUX TPYI 32 TIaHIBHE CTAHOBH-
ITe CIIPHSE TIOMITH3AIlli HOPMAaTUBHUX aKTiB, Ha I1iil OCHOBI IIPaBO CTAE CIIO-
co0OM yTIpaBIiHHS CyCHTbCcTBOM. HOpMaTuBHI akTH 30iraroThCst 3 ysBJICH-
HSIMH BJIAJIA TIPO HaJIe)KHY MOBENiHKY. €IMHI MpaBuia, AKi 0 BUpaKalu
IHTEepecH BCiX YJICHIB CyCITLIbCTBA, 3HUKAIOTh. HopMmu mpaBa, 3axwuiieHi Ha
BUIA/IOK OPYILEHHSI CHJIOKO JIEP>KaBHOTO arapary, 3aKpiluTiOI0Th MOXKJIIUBICTb
MaifHOBOI HEpiBHOCTI, NIPHUBLIIEIB ISl OKPEMUX TPYTI HACEICHHS, MOJLT Ha
KacTH. AJie BOTHOYAC BOHU HEOOX1/THI 1 i1l BCTAHOBJICHHS IIEBHOTO ITOPSIIIKY
CYCHUIBbHHX BiTHOCHH. HopMaTHBHI aKkTH JIep»aBH ypi3HOMaHITHIOIOTHCS,
HOJIUISIOTHCS Ha OKpEeMi BUIIH, OTIEPATHBHO PearyroTh Ha MOTPEOH CoLlianbHOT
MIPAKTHUKH, YITKO (DOPMYJITIOIOTE 3MICT TIpaB i 000B’S3KIB.

PozmsHyTi TeHIeHIIT BAHUKHEHHS TIpaBa HaIMISTHO MPOSIBUIIMCS B TAKUX
CTapOIaBHIX IOPUAWYHUX MTaM’SITKaX, K 3aKOHH 1apst XamMyparni y BaBinoHi,
3axorn Conona y Craponasiii [perttii (594-593 pokwu 1o H. e.), 3akonu XII
tabmuup y Pumi (451450 poku 1o H. e.), Caniveceka [Ipasaa 496 p., 3akonn
Erems6epra 600 p. B aHIIIOCAKCOHCHKIH TpaBoBiii ciucteMi. st Pycekoi [pas-
1 SIpocmasa Mynporo 1016 p. Oyro xapakTepHUM TOE€THAHHS HOPM 3BHYAE-
BOTO TpaBa, BUKJIAJCHUX B y3aralbHCHOMY BHUIVISII CyIOBHUX MPELEACHTIB Ta
JESKUX 3aKOHOIABYMX TIOJI0XKEHb.

§ 4. O3naku 1epxaBu, 0 BiAPI3HAIOTH
1l Bil caMOBpsiIyBaHHS NEPBiCHOL
00IIUHH

JeprkaBa BUHHUKAE SIK 0COONIMBA MOMITUYHA, TEPUTOPIabHA i CTPYKTYP-
Ha OpraHi3amis cycHiabcTBa. BoHa BiApi3HAETHCSA BiJl CaMOBPSAYBaHHS
MEPBiICHOI OOIIMHM 32 TAKMMHU O3HAKAMHU.
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1. JlepxaBa Ma€e CBOYO mepumopiro, OKpecieHy KopaoHamu. Ha equmo-
MYy TEPUTOPiaILHOMY MPOCTOPI 3MIHCHIOETHCS TOCTIOAAPCHKE 1 TOMITHYHE
KuUTTsI. HacemeHHs 00’ €JHY€ThCS 1 TOAUTIETRCS 32 MepumopiaibHuM NPpUuH-
yunom (TepUTOpiabHi OOIIMHU, BOIOCTI, Tpad)CTBa, iHIII aAMiHICTPAaTHBHO-
TeputopianbHi onuHwMi). [locTiliHe HaceneHHs JaHOT TEPUTOPIi MATPUMYE
CTIHKMI 3B’ 30K 3 IEPKABOIO y BUTIIAI ni00AHCMBA TH 2POMAOSHCINGA
1 KOpUCTy€eThC 11 3aXHUCTOM SIK yCEepearHi, TaK 1 3a MexkaMu kpainu. Opra-
HU JIepKaBH MalOTh TEPUTOPiabHI MEXi 31MCHEHHS CBOiX TOBHOBAXKCHB,
YOPaBISIOTH IEBHAMU TEPHTOPISIMH.

[lepBicHOOOMMHHMIA J1a] MaB y CBOIH OCHOBI CYKyIHICTh CiMEHHHMX
0OIIMH, 00’ €THAHUX KPOBHOPOOUHHUMU 36 SA3KAMU.

2. lleprkaBa XapaKTepU3yeEThCsl HAABHICTIO nyO1iuHOi norimuytoi enaou,
SKa He 30ira€Thcs 3 CYCHiIbCTBOM. Y CYCIUTBCTBI BHOKPEMITIOETHCSI BEPCTBA
HaCeJIeHHsI, SIKa He BUPOOIIsie MarepiaJbHUX 91 JyXOBHHX OJ1ar, a TUTBKU 3a-
HMaeThCs yNPaBIiHCHKUMHU CIIPaBaMHM 1 HAAIISIEThCA VIS IbOTO BJIAJHUMU
TTOBHOBKEHHSMH. 3 YCKIIaJTHEHHAM CYCIUTBHUX (DYHKIIH BiIOyBaETHCS KilTb-
KiCHe 3pOocTaHHs MpodeciiHuX yIpaBIIiHIIIB, Baja Ha0yBac iHCTHTYILIOHAI-
30BaHOTO XapakTepy, TOOTO 3MiHCHIOETHCS 3a JOTIOMOI0I0 OKPEMHUX OpTaHiB
1 ycTaHOB (IHCTHTYT MOHApXa, HAMICHHKA, KaHLIEIISIPIsL, BIIOMCTBO TPOMaJICEKIX
POOIT, KOHTPOITIOIOYi OPTaHH TOILO). SIK CaMOCTIiHI BUOKPEMITIOIOTECSI OpeaH
npumycy (BIICBKO, APYKUHA, TIOMIIList, cyn). HeoOXiHICTh 3aXUCTY 1 OXOPOHH
KOPIIOHIB ToTpeOyBaia hopmyBaHHs apmii. CKIIaTaeThCsl HOBA iepapxivyHa
CTPYKTypa — anapam oepacasu, NepBuHHa Otopokparis. [Tyoniuna Binana
KOHIICHTPYETHCS B MICTaX, JIe IPOKHBAIOTH BC1 WIEHH OIOPOKPATHYHOTO ara-
pary, 1 po3mmproe cepy cBoei AisuTbHOCTI (HOBI iHMOopMaiiiHi QpyHKIIii, opra-
Hi3arliss OymiBebHUX pOOIT, YITPaBIiHHS ipUTaiiHAMHE CTIIOpY/IaMH, Ta iH.).

YrpaBiiHHS B po0ogiil 00uuni e He 8I00KPeMII08AI0Cs 8I0 CYCNIlb-
cmea, pillleHHs MIPUHMAaJICs | BAKOHYBAIHCS YWIEHAMHU POy TOOPOBUTBHO,
He 6y710 cneyianvbHux 3acodie i anapamy npumycy.

3. Jlnst yrpumaHHS IepKaBHUX YMHOBHUKIB, apMii, TOMIiIii, (hiHAaHCY-
BaHHS 3arajbHOCOLIaNbHUX (YHKLIH AepkaBu HEOOXiTHI MamepianbHi
3aco6u. Criouatky e OyB JOJaTKOBHI NPOAYKT, y MOAAIBLIOMY CYCIIBLCTBO
MePEHIIIIO 10 pEryISIPHOTO 30MpaHHsI JaHWHH, a e Mi3Hile — 0 BBEICH-
He 1 CIUTaTH TOAATKiB. [looamku — 1ie 0€30IIIaTHI, MOCTIHHI IIIaTeX] Ha
KOPHCTh JiepxaBu (ka3uu). [maTexi icHyBalM SIK y HaTypaibHil, Tak i B
rpomioBiit Gopmi. J{ns 30upaHHs MOAATKIB yTBOPIOETHCS PO3raayKeHa
CUCTEMa Jep KaBHUX OPTaHiB.

IIpu nepBicHOOOIMMHHOMY JIaIi TOMIOHNX MaTepialbHUX 3ac00iB HE
oOyio.
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§ 5. O3Haku npaBa, 10 BiAPI3HAOTH HOTO
Bi/l coiaJIbHMX HOPM IEePBICHOI
00IIUHH

BHHUKHEHHS TIpaBa CTaJI0 3aKOHOMIPHHM PE3yJbTaTOM PO3BUTKY CYC-
MIJLCTBA T HOT0 HOPMATUBHOI CUCTEMHU. 3apOJKYIOUUCH 1II€ B HaApPax
nepBicHOT OOLIMHM (Ha eTali yTBOPEHHS BOXKIIBCTB a00 MPOTOJEPKaB),
BOHO Maii’Ke He BiIpi3HAJIOCS BiJ 3BUYAiB mepBicHOI oOmuHM. | Tinbku
3 4acoM, 3asBUBILH CBOI IPETEH311 Ha pOJIb OCHOBHOTO PETYIISTOPA CYCIiIb-
HHUX BIIHOCHH, IPaBO Ha0yI10 crienr(pivHUX Al HBOTO BIACTUBOCTEN, HOopM
BUpa3y 1 CTaJo CIIpUIMATHCA SIK [TIeBHA COIliabHA I[IHHICTb.

BinminHoCTi mpaBa BiJ cowiaJbHMX HOPM NEPBICHOI OOLIMHM I10-
JSITaloTh y TaKOMY.

1. ITpaBo opMyBasoCs IMIITXOM BU3HAHHS 1 3aXUCTY AEP/KaBOIO YCKIIA-
HEHHX CYCIUIFHUX BiTHOCHH, 1110 TIOCTIHHO TTOBTOPIOIOTECS. 3TOI0M BHHUKITH
TIPaBOBI PHITACH, SIKi 6CIAHOBTIOBANUCS AOO CAHKYIOHYBATUCS KOMNENeHMN-
HUuMU deporcagiumu opeanamu (y TOMy YHCIi CyloBUMH). B cTpykTypi npaBa
pa3oM 3 HOpMaMH, IPUHHITUMHU JEPKABOIO, CTATH BUPI3HATH MPUPOIHI
npaBa, MPUHIIUIIN MPaBa, KOPIIOPATHBHI 1 IOTOBIPHI HOPMH, 1110 CBiTYUTH IIPO
HasBHICTb QeKiIbKOX ABMOHOMHUX CYO €KMi6 NPpasoymeopeHHs.

CouianbpHi HOPMH HEPBICHOT OOMIMHYU CKIIaanucs BHACTIIOK Oararo-
Pa30BOrO MOBTOPEHHS HAWOIITBHININX BapiaHTIB MOBEAIHKH, €JUHUM
¢y ’exmom ix ymeopenHs 6yna 6cs 0owuHa.

2. Ha nepmmx eramax CBOro pO3BUTKY IPAaBO CIPHUSIO BUPILICHHIO
BCE3araJbHUX CIIPaB y raixy3i BUPOOHUIITBA, PO3MOILTY Ta TIepePO3MOILTY
MPOIYKTIB, HOPMYBAJIO iHIUBITyalbHI BUTPATH Ipalli Ha CyCHUTbHI TTOTpe-
ou (apxaiune npaso). Y mporieci CTaHOBOTO pO3IIapyBaHHS HACEICHHS
BOHO T10YAJI0 CIYTYBaTH IHTEpECaM OKPEMHX COIlIaIbHUX BepcTB: eonain
(peodanvre npaso), NyXOBEHCTBA (KAHOHIUHE NPABO), MEIIKAHIIIB MICT
(micore, mopeoge, yexoge npaso) i BAKOPUCTOBYBATUCS JIJIsl PETYTIOBaHHS
BiTHOCHH YCEPEHMHI CTaHiB. Y KJIACOBUX CYCIUILCTBAX MPABO 3aKPIILTIO-
BaJIO EKOHOMIUHY 1 coLlianbHy HepigHicmb, TpuBiiei maniBHOrO Kiacy. [1o-
CTYIOBO HaMITHJIACS TEHACHLIS MOBEpHEHHsI IpaBa Ha OLIbLI BUCOKOMY
PpiBHI 10 3a0e3nedeHHs peaizalii 3aearbHocoyianbHux QyHKyitl.

CouiabpHi HOPMH NEPBICHOT OOLIMHU BUPaXKaJIU 3d2albHY G0/I0 BCIiX 11
YIEHIB 1 CIPUSIIA COIiaTi3amii dKHUTTS OOIIMHY.

3. IIpaBo crodaTKy iCHyBaJIO y BUTIIA/I CXBAJICHHUX JIEPKABOO (DaKTHY-
HUX, TTOBTOPIOBAHUX CYCIIIFHUX BiTHOCHH, SIKi HaOyBaJId IPaBOBOTO Xa-
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pakTepy. 3 4acoM BOHO 3aKPIIUTIOETHCS 1 BUPAKAETHCS B NUCLMOGUX, Oi-
YiiHUX OJcepenax — 3aKoHaxX, Cy[lOBUX IPELEeleHTaX, HOPMaTUBHUX J0-
rOBOpax TOLIO.

CoriaibHI HOPMU TIEPBICHOT OOIIMHU BUPAXKAIHCS B 00psaax, puTya-
nax, miax, Taly, 3Bu4asx, TOOTO iCHyBaJIM NIEPEBAXKHO B YCHIill hopmi,
TiepeaBaiucs i3 MMOKONIHHS B MIOKOJIHHSA 1 BTITIOBAIHCS B (paKTHYHIHN TI0-
BEIHI JIFONEH.

4. IlpaBo BCTaHOBIIIOE 3aralibHi 00360/1U, GelliHHS, 3A00POHU, TOTO HOP-
MH YiTKO 3aKPIIUIIOIOTE KPUTEPii MPaBOMipHOCTI MOBEAIHKH. 3aBISKH TaKiit
BU3HAYECHOCTI Cy0’€KTH MpaBa 3HAIOTH MPO CBOI MpaBa i CBOOOIH, CIIOCOOH
X 3aXHCTY, IOKJIA/ICHI HAa HUX 000B’SI3KH, 3aX0H BiAMOBIIAIBHOCTI, IEPE/I-
0aveHi CaHKIIISIMHU ITPABOBUX HOPM.

ComianpHi HOPMH TEPBICHOT OOIIMHY HE 3HAIM MOJITY Ha MpaBa
1 000B’SI3KH, HE MICTHIJIM CAHKIII.

5. Y nmep>kaBHO OpraHi30BAaHOMY CYCIILCTBI peanizayis npasa Xod
1 po3paxoBaHa Ha JOOPOBINEHE, CBi/IOME BUKOHAHHS HOTO TPHUIIKCIB, ajie
B pas3i IX MopyLIeHHs nepeadadae MOKINBICT 3aCTOCYBAHHS 0EePHCAGHO20
npumycy. a1 uporo icHye cneniadbHUAN amapaT KOHTPOJIO 1 HarmsLy,
PO3B’sI3aHHS CIIOPiB, TOHOBJICHHS IPABOMOPSIIKY.

Peanizanis coniankHUX HOPM NEPBiCHOI OOMIMHM 3a0e3nedyBaacs
HEPEBAXKHO CUNLOI0 AGMOpUMeEmMY, 36UUKU, BHYMPIUHbO20 NePeKOHAHHS,
2pomMaocyKo20 0cyoy.

OTxe, 32 CBOIMH OCHOBHUMH XapaKTEPUCTUKAMH — 3MICTOM, CIIOCO-
0aMu perynroBaHHs, popMamMu BHpa3y, 3acobamu 3a0e3nedeHHs paBo ic-
TOTHO BiIPi3HAETHCS BiJl YCIX MOMEPEAHIX HOPMATUBHUX PETyIsATOPIB,
IIPUTAMAHHUX J0JEPKAaBHUM CYCIUIBCTBAM.

KoHTpoJibHi 3anuTanHs

1. PoskpuiiTe 3MiCT i MO3UTHBHE 3HAYEHHS! OCHOBHUX TEOPIil I0-
XOIDKEHHS IepIKaBH i IpaBa.

2. SIx 6ynu opraHi3oBaHi Bia/ia i HOpMAaTUBHE PETYIIOBAHHS B IIEp-
BICHIH OOLIHMHI?

3. Slki 3aranpHi 3aKOHOMIPHOCTI IPUTaMaHHI IPOLECY BUHUKHEH-
HS JIepkaBH 1 IpaBa?

4. SIkuMU IUTIXaMH YTBOPIOBAJIOCS IIPABO 1 YM BOHO BiJIPi3HSIIO-
Csl Bi colliabHUX HOPM TIEPBiCHOT 0OIIHM?

5. SIki 03HaKH BiAPI3HAIOTH AEPKaBY BiJl CAMOBPSAYBaHHS IIEPBiC-
HOT 00IIIMHI?
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YacTuHa
Apyra
3ATAJIBHE BUEHHS
PO JEPXABY

PO3I[i.]1 S e ———————
IToHATTH HepxaBu

§ 1. [ToHATTA Ta 03HAKH [IEP:KABH

XapaKkTepHu3yrouH IepKaBy, epeBaKHHA OLTBIIICT (iocodis i ropuc-
TIB CXOJUTHCS HA TOMY, 1110 BOHA € HeOOXiTHOI (hopMOIO opraHizaiii po3-
BUHYTOI'O CYCIIUIBCTBA, 0€3 SIKOT HEMOXKIIMBE BUKOHAHHS 3aBJaHb, 1110 CTO-
ATk niepel HUM. llomisau Ha aAepikaBy, XapakTEpPUCTHKY il CYTHOCTI, TOJI0-
BHUX PUC 1 MPU3HAYECHHS Y IPEACTAaBHUKIB TOTO Y 1HIIOTO HAyKOBOTO Ha-
OpsSIMKY JTOCUTB Pi3Hi.

Benuka rpyna HaykoBLIB IpH BU3HAYEHHI HOHATTA «AEP’KaBa» BUXO-
Jita 3 popManbHO-IoTiuHMX mo3uii. JI. [lrori BBaxkaB pepxaBoro Oyib-
sIKe CyCIILIBbCTBO, 1€ iCHY€e Tu(epeHLialist Mi>k THMH, XTO IIPaBUTb, 1 THMH,
KHM TIPaBIISATh, y BUNIAI moniTHaHOI Bianu. . [llepmenesny BU3HA4YaB
il IK €MHAHHS JTIOACH Yy MekaxX OHIET TEPUTOPIT i 3araJIbHOIO BIA00.
@. Xaliek xapaKTrepu3yBaB AepKaBy sIK OPraHi3aLlilo, sIKy CBiZIOMO CTBOPIOIOTb
JIFOIM, 10 IPOXKUBAIOTH Pa30M 3 METOIO OfHAKOBoro ynpasiiHag. b. Bani
i I1. Bipabaym po3risiany qepkaBy sSiK J0Ope OpraHizoBaHy MaIllMHY BT
pa3oM 3 YMHOBHUKAMH 1 30pOHHUMHE CHJIAMH, 1110 i 00CIyTOBYIOTS.

Sk moxigHe Bif mpaBa siBUIIE OIliHIOBaIHM nepxkaBy 1. Kens3zew, 1. Kanr,
I'. Enninek. I'. Kenb3en xapakrepusyBas ii sik mepcoHiikaliiro mpaBonopsia-
Ky, I. KaHT — sk 00’ €JHaHHS BEJIMKOI KUILKOCTI JIFOMIEH, 1110 MIAMOPS KO-
BYIOTBCS TIPaBOBHM 3akoHaM, . EmtiHek — sik cy0’exTa mipaBa, TepUTOpi-
aNbHy KOpIIOpallio, 1110 HaAiJIeHa IEPBUHHOIO BJIaJI010.

@. I'erenb po3rsiiaB AepKaBy SIK BUILY 1 HaliocKoHamimy Gopmy
cycninpHOro XUTTS. [ligKpeciroroun ii MOopalbHy CIpsIMOBaHICTh, BiH Xa-
pakTepu3yBaB ii sk ailicHICTs MopaibHOi inei. H. KopkyHOB BH3HaUaB
JIeprKaBy SK 00’ €THAHHS BUTBHUX JIFOJIEH, e MUPHHUI TIOPSIOK 3a0e3medy-
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€THCSI BCTAHOBJICHHSAM MOHOIIONIT Iep>KaBHUX OPTaHiB Ha 3M1HCHEHHS IIPH-
MyCy, YUM HaroJolryBaB Ha il mpuMycoBoMy Xapakrepi. Ha Ty camy 00-
cTaBuHY BKaszyBaB k. Pois, sikuii BBaXkaB, 110 JiepkaBa Ma€ 3/1HCHIOBATH
OCTaTOYHY BJIAY 1 IPUMYC Ha NMEBHIH TEPUTOPIi.

Y HallOULTBII KOHIIEHTPOBaHIH GopMi BKa3iBKy Ha TPUMYCOBHI XapaKTep
Jep’kaBu C(HOPMYIHLOBAHO Y BUCHHI MapKCU3My-JIeHIHI3MY. L{fo pucy mep-
’KaBM BOHO PO3TIIAIAE SIK TIOX1THY BiJ 11 Ki1acoBoi mpupoau, xoda K. Mapkc,
®. Enrensc Ta B. JIeHiH Bu3HaBaM TakoX HEOOXITHICTh 3aXUCTY JEPIKABOIO
1 IEBHUX 3aralbHOCYCIUIBHUX 1HTEpeCiB. XapaKTepHUMH IS Li€l Teopii,
B OCHOBI SIKO] JIe)Kauia i71est KIacoBOi AUKTATypH, OyJio BUSHAYEHHS IEPKaBH SIK
MAIlVHY U1 TATPUMaHHS TTaHyBaHHS OHOTO KIiacy Haj iHmmM (B. JleHin)
a00 MaIHy TS TPUIYIIEHHS OMHOTO KIitacy iHmmM (P. Exrense).

HesBaxkaroun Ha pi3HOMAaHITHICTH IiAXO/IB 0 BU3HAYCHHS JEPKaBH,
B HAyKOBI#1 JTiTepaTypi TpaauIiiHO CKIABCS MOTYIS HA HEl SIK Ha CyCIiIbHE
SIBULIIE, 10 CTPYKTYPH SIKOT BXOIATH JIEKUIbKA MOOTYHMX 1 IEKiIbKa TOJIOBHUX
€JIEMEHTIB: Ha TepIle MiCIle Cepell HUX BUCYBAIOThCS TEPUTOPIs, HACEIEH-
HA 1 myOmivHa Braga. CaMe iX XapakTep 3a KJIaCHYHHMH IOPHIANYHUMU
MOTIISIIAMH BiZIpi3HsIE IEpKaBy Bill AOACPKABHUX Ta 1HIIMX iCHYIOUHUX Ha-
piBHI 3 HEIO CYCHUJIBHUX YTBOPEHb. Y BiJoMOMY Ha 3aXo[li IPaBOBOMY
cioBHUKY Dimepa aepkaBa XapakTepU3yEThCS K Taka CIJIBHOTa, B OCHO-
Bi SIKOT JIe)KaTh TEPUTOPIsl, HAPOJ 1 Jep>KaBHA BIaa.

OTxe, deporcasa € mepumopianvHum ymeopenuam. Bona 3ailicHIoe
YIpaBIIiHHAS HA 0OMEXEeHil Aep:kaBHIMHU KOPJIOHAMH TEPUTOPIi, siKa Biairpae
00’ e THY04Y OO HaceJICHHS poiib. [li€to 03HaKO0 TTO3HAYAETRLCS BiAMIH-
HICTB JIEpKaBH SIK BiJ] OpraHizarlii poIoBOTo CyCIILCTBA, M0 GopMyBao-
Csl HAa OCHOBI 00’ €THAHHS 32 KPOBHOPITHUMH O3HAKAMH, TaK 1 B 111€0J10-
TYHUX, BAXOBHHX, ETHIYHUX Ta IHIIUX (JOPMYBaHb, KOXKHE 3 IKHX YTBOPIO-
€THCS 32 CIIELialTbBHUMHU O3HAKaMH.

Sk TepuTOpialibHE YTBOPEHHS, 110 CKIIAJIOCS IIISIXOM aAMiHICTPaTUBHO-
TEPUTOPIATBHOTO TIOJITY Ha OKPEeMi TepUTOpialIbHI OMWHHIII — 001acTi,
ryOepHii, Kpai, KaHTOHH, IITaTH, OKPYTH, MPOBIHIII] TOIIO, eprKaBa € CaMo-
OpraHi30BaHOIO CHITFHOTOIO.

Binvuwicms Hacenenns nog sa3ana 3 0epaicasor CMIuKuMu 6IOHOCUHAMU
epomadsancmea. Ha BigMiHy Bifi iHO3eMHHUX rpoMazsiH abo ocib 6e3 rpoma-
JSTHCTBA, SIKI TX MOXKYTb IPOXKUBATU HA TEPUTOPIi AepKaBH, TPOMaISIHUH
Jiep kKaBU Ma€ HAUTITUPIIHUA TTPaBOBUN CTATyC 1 HAWOIIBI CTIHKI IPaBOBi
3B’SI3KM 3 HE10. BiH Takok Mae mpaBa i MyCHTh BUKOHYBATH BCi 000B’ SI3KH,
nependadeHi 3aKOHOIABCTBOM JIEPKaBH, TOJII K 1HIII MEIIKaHIIi 1030aBisi-
IOThCS IEIKHX 3 HUX (TipaBa oOupatH i OyTH 00paHUM, 000B’SI3KY HECTH
BIACHKOBY CITyxO0y Ta iH.).
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OCHOBHOI0 03HAKOIO 0epiicasu € NOLIMUYHA 61a0a (3MICT TIOITHYHOT
BJIaJIN TOKJIAIHIIIIEe Oyie PO3KPUTO B HACTYITHOMY ITiIPO3Iiii).

IHII1 03HAKWM AeprkaBH 3MEOUTBIIOTO OB’ I3aH1 3 THMH UM iHITAMH TIPO-
SIBAMH JIep>KaBHOT Bain. Tak, Hatigaxrciugiuior 3 iIHUUX O3HAaK € 30amHicms
depoicasu 8udasamu 3aKOHU ma iHwi npasosi akmu, 1O ABISIOTH COO0I0
posiB 0€3yMOBHO1 3araJiIbHOO000B’ I3KOBOCTI JiepkaBHOI BouIi. L5 3matHicTh
BOJTHOYAC BHCTYIIA€ 3aCO00M CaMOOOMEKEHHS JiepKaBH 1 3a0e3MevueHHs ii
HEBTPYYaHHS B 31 ICHEHHS JIFOMHOIO CBOIX paB i CBOOOI, BILTUBY HA TO-
BEJIiHKY, a Yepe3 Hei — Ha CyCIiJbHI BiTHOCHHHU.

O3Hakoio depoicasu € HAAGHICMb 8 Hill YUHOBHUYMBA | POPMYBAHHSL
BILICbKOBUX KOHMUH2eHmie — apMii Ta noJiiii. JlepxkaBa Mae y cBoiii Biac-
HOCTI IIeBHI HEOOXIIHI IId TEXHIYHOro 3a0e3meYeHHs CBO€I qISNIBHOCTI
3aco0u (TpaHCTOpT, 030po€eHHs, OymiBIi, B’ 130U Ta iH.). J[1s1 pinancoBo-
ro 3a0e3IeUeHHs CBOEI AiSITLHOCTI BOHA BCTAHOBITIOE OIOMIKET, CUCTEMY
MOJIATKIB, 3MIHCHIOE Y pa3i HEOOXiAHOCTI BHYTPIIIHI Ta 30BHIMIHI MTO3UKH.
KoxxHa nmeprkaBa Mae CBOi CHMBOIH, SIKFMH € JIep>kaBHi repd 1 mpamop.

OkpeMmo CITii HaroJIOCUTH Ha TOMY, IO B YMOBax J€MOKPAaTUYHOTO
CYCILIBCTBA JiepKaBa 3aBKIM € npagogor opeanizayiero. e o3Havae, 1o
JIepKaBHa BJIajia 3a [IUX YMOB (POPMY€ETHCS 1 3MIHCHIOETHCS B MEXax IpaBa,
sIKe BHACIHIJIOK LIOTO Mae€ MpiopuTeT Hax AepxkaBoro. Y XIX cT. pexxum
naHyBaHHS MpaBa HaJ JEp>KaBHOIO BIaJ0I0 B KOHTHHEHTAIBHIN €Bpomi
oJicpKaB Ha3By «IpaBoBa JiepkaBa» (HiM. Rechtstaat), a B kpainax aHrio-
CaKCOHCBHKOI TpajaulIlii — «BEPXOBEHCTBO MpaBa» (aHri. rule of law).

HepxaBa € 6araroacniekTHUM siBuiieM. Came 11 BiTOWBA€E 1 HABEICHI
BHIIE Pi3HOMAHITHI ITiIXOIN 10 BU3HAYCHHS IepkaBH. [{epikaBa BHCTyIIae
B TPHOX TOJIOBHHUX acTeKTaX: 1) sk opraHizaris BChOTO CYCIIIBCTBA; 2) K
Oprasizarlisi IeBHUX KJIaciB a00 MPOMIAPKiB UM iHIINX TPYII Jtonei; 3) sk
amapar BIIa/IH.

Ak opeanizayisn 6cbo2o cycninibcmea NepxKaBa BUCTYIAE Y BHYTPIIITHIX
Ta 30BHIIIHIX BiIHOCHHAX B iHTEpECax BChOTO HACEICHHS KpaiHu, SIKe BOHA
NOBWHHA PETIpe3eHTyBaTH 1 o0cmyroByBat. Came BiJ iMeHi AepkaBH yXBa-
JIFOIOTHCS Ti pillIEHHS, AKi, MalOUH 3araJbHO000B I3KOBUH XapakTep, crps-
MOBaHI Ha peai3allito 1 3aXKCT MpaB yCiX rpoMaJisiH, IPOBEACHHS COIliallb-
HO TONITHKH SIK 3arajbHOCYCNUIFHOI MOMITHKH. SIK 3arajibHOCYyCHiIbHA
oprasisaitis iep>kaBa crpusie poOoTi 3aco0iB 3B’sA3Ky, 00pOTHOI 3 MpaBo-
MOPYUTHUKAMH, 31 3JI0YNHHICTIO, OXOPOHI TPOMAaJICEKOTO MOPSIKY. K Taka
Jiep’kaBa € OpraHi3aTOPOM YCixX 3arallbHUX CIIPaB — TPOMAIICHKUX POOIT,
OXOPOHHM IPHUPOJIH, TTaM’ ATHUKIB KYJIETYPH, iICTOPUIHUX I[IHHOCTEH, 31iii-
CHIOE 00OPOHY KpaiHU BiJl MOXIIMBUX 30BHIITHIX HaMaiB. SIK mpeacTaBHUK
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BCHOTO CYCITIILCTBA JIeprKaBa 3aTHa BUCTYIIATH B POIIi apOiTpa MiXK BOpPO-
TYIOUMMH YTPYIIOBAaHHSIMHU, ITOM’SIKIITYBAaTH Ta y3TOKYBaTH Pi3HI COIiallb-
Hi, HaIiOHAJbHI, MOBHI KOHQUIIKTH, CIIPUATH JOCATHEHHIO COIialbHUX
xoMItpomiciB. Leit aciexT AisTbHOCTI Iep>KaBh € OCHOBHHM 1 Ha3HATYTITi-
IIMM.

Pazom 3 nuM nepxasa, 10 J1i€ B YMOBaX CYCHIIBCTBA, SIKE € COLIaJIbHO
IudepeHLiioBaHNM, CIIMPAETHCS HA Ti UM 1HILI COLIaNbHI CHITH, HA HEeGHY
coyianvry 6azy. Lle MoXyTh OyTH IEBHI KJIaCH, IPOILIAPKH, JIepKaBHa a0o0
napTiiiHa OIOpOKparis, HOMEHKJIaTypa. Y 3B’sI3Ky 3 LUM JAepkaBa 3JaTHa
MO€THYBATH 3aXKCT 1HTEPECiB BCHOTO CYCIIJIbCTBA 3 AISIMHU Ha X KOPHUCTb.
IHTepecu cycrniibCTBa MOXKYTh Y TICBHUX BHIIQ/IKaX HaOyBaTH MPIOPUTETY
NpY BUPIIIEHH] 3arajlbHOHAIIOHANBHIX cipaB. ComiaibHa 0a3a JepKaBH
Moxe OyTH MeHII abo Ol MUpPOKo. BoHa Moxe OyTH MPOBITHIUKOM
IHTEpECiB OMHOTO a00 IEKIIBKOX KJIACiB, MEHIIIOCTI 91 OLIBIIIOCTI HaceJIeH-
H. Lle 3aBXu Mo3HAYa€ThCS Ha 3MICTI 11 MiSUTEHOCTI, TTOJIITHII, CIIPSIMOBa-
Hill Ha 3aXUCT MEBHUX COIliaIbHUX IHTEpECiB. Y CyJacHii HayIi HaeTscs
1 PO MOXKJIMBICTH (haKTHYHOI HAJIS)KHOCTI BIIa U B IEPKaBi eIiTaM — eKo-
HOMIYHiH, TONITHYHIN, HAYKOBO-TEXHIYHIN. 3aJIe)KHO BiJI TOTO, KOMY caMe
HAJIEeXKHUThH BIaja, JepKaBa MOXKe 3a0e3IeuyBaTy PiOpUTETHY POJIb Jep-
»KaBHO1, IPUBATHOI, CyCITUILHOT BIIACHOCTI 200 K BU3HABATH PiBHOIPABHICTh
ycix ix ¢opM, MOXKe CTBOPIOBAaTH BCEHApPOAHY a00 IIEH30BY JEMOKpATIIO,
3a0e3MevyBary MiJIbrM THM Y 1HIIMM TpolapkaM HaCeJICHHS TOILO.

Bzama 6 mexanizmennomy acnexmi depicasa op2aHizogana SK nesHull
anapam 61adu, 10 Ma€ CKIaIHy CTpYKTypy. Lleit anapar siise co6oro po3-
BHUHYTY CUCTEMY BiJOKPEMJICHHX BiJl CyCITIJILCTBA IEP’KaBHUX OPTaHiB, SIKi
3MIMCHIOIOTH BIIATy TEPEBaKHO depe3 MpodeciifHuX CIyKOOBIIB. Amapar
BJIaJIA BUCTYTIA€ SIK OCHOBHHUI Ba)KUTh YIIPABIIHHS CYCHIILCTBOM, HOTO pe-
(hopmyBaHHS. Pi3HI CTpyKTypH IbOTO MEXaHI3MY MalOTh pi3He (PYHKIIIOHATb-
HE IPU3HAYEHHSI, B3aEMO/IIIOTh MiJK CO00I0. Y JIeMOKpaTHYHIH IepxKaBi came
JepKaBHUH amapar MOBHHEH OyTH KaHAJIOM 3IiHCHEHHS HapOAOBIaALs.
B iforo cknazi icHYIOTb OpraHy IEPBUHHOTO 1 BTOPUHHOTO HAPOIHOTO MPEea-
craBHULTBA. OpraHy NepBUHHOTO HAPOAHOTO MPEACTABHUIITBA YTBOPIOIOTh-
cs1 6e3nocepeTHBO IUIIXOM HapOJHOTO TOJI0CYBaHHS, TOTIM BOHH OOHPAIOTh
OpraHu BTOPHHHOTO MpeICTaBHULTBA. B YkpaiHi opranamu mepBUHHOTO
npeACTaBHUIITBA HaceeHHs € Bepxopna Pana i [Ipe3uaent Ykpainu, a Bro-
punHoro — Kab6iner Minictpis, Bepxosuuit Cyn, Koncrurtyuiitauii Cy,
Bumuii rocrionapebkwii ¢y, ['eHepansHMiA MPoKypop Ta iH..

Hageneni Tpu acmeKkTH ep>kaBH Ta iX TOJOBHI O3HAKH ITOBHHHI CTaTH
OCHOBOJO I 11 pO3rOpHYTOT0 BU3HA4YCHHS. OTXKE, Aep:KaBa € mepumopi-
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AIbHOIO 0P2aHi3ayiero NOAIMUYHOL 610U, WO ICHYE HA NeBHIll COYIANbHIl
ba3zi, sucmynae aK oQiyitinull nNPedCmasHuUK yCcbo2o Cychiibecmad i 3aoes-
neuye 3 00NOMO20I0 CNeYiaibHO20 anapamy peanizayito C80€i NONIMuKuU.

§ 2. /lepkaBHa BJIaJ1a: NOHATTS i eJIeMEHTH

LeHTpanbHIM Y XapaKTEpPHUCTHIII IIOHSTTS AEPKABH € OIS Ha Hel sIK
Ha OpraHi3arliio MoTITHYHOI BiIaau. B ycix acmekrax cBO€i MisUTBHOCTI Iep-
’KaBa HEBIJIPUBHA BiJl TAKOTO YHIBEpCaJIbHOTO MOHATT, K BIa/a.

Bigomo, 1o Biaga 3miHCHIOETHCS HE TUTHKHU B IEpKaBi, a H y BCiX oce-
peaKax CyCHiIbCTBa — CYCHITbHUX YTBOPEHHSX, MONITHYHHUX MAPTisiX,
ycTaHOBax Tolo. Biaxa npuramanHa BCiM CyCHIIBHUM BiZHOCHHAM —
€KOHOMIYHHM, TIOJITUYHUM, COLIAIBHUM, ileosorivHuM. | xoua € pizHi
IiAXOIH 10 TOHSTTS BIIAAW, HAKOUIBII MPAKTHYHUM IS i1 XapaKTepUCTUKU
€ TIOTVIsIZ Ha Hel SIK Ha TIPOSIB OpPraHi30BaHOl CHIIM, 3aCHOBAaHOI Ha 3aTHOC-
Ti OHUX Cy0’€KTIB HaB S3yBaTH CBOIO BOJIIO 1HIINM, TOOTO KEPYBaTH HUMHU.
OTxe, B OCHOBI JICpP>KaBHOT BJIaJ(U JICKATh BiJHOCUHH 3aJISKHOCTI MIXK
moabMu. 111 BITHOCUHU MarOTh BOJILOBHIA, a 1HOJI 1 CUJIOBUN XapakTep
1 CTBOPIOIOTH MOXKJIUBICTH PI3HUMH 3ac00aMH HaB’sI3yBaTH JCPKaBHY BOJIIO
IPOMaJISTHAM Ta 1HITUM Cy0’€KTaM CYCIUTbHHUX BIIIHOCHH.

JepkaBHa BIama Ma€ nyoaiunuil xapakmep i 3MIHACHIOETHCS CTOCOBHO
SIK CBOiX TPOMAJISH, TaK 1 iHIMIUX cy0’€KTiB, IO epeOyBalOTh Y MeXKax
nep>kaBHOT TepuTopii. BoHa MPOSBIsSETHCSA Yepe3 OCBIUYCHY 3aKOHOM iX
€KOHOMIYHY, MTOJIiITHYHY, TICHXOJIOTIUHY 3ajekHicTh. Ha 11iif ocHOBI ckia-
JAIOTHCSA BITHOCWHU YIPAaBIiHHS Ta MiAnopsankyBaHHd. [lepconidikarris
BIIaJM BiOYBA€eThCS UYepes3 anapar, o yIpaBisie€ CyCIIbCTBOM.

Cy0’exTamu iepKaBHOI BIaJH B MEKaX CBOET KOMITETEHIIIT € Jep KaBH1
OpraHH, BiJl iMEHi SIKUX BUCTYIAIOTh MocanoBi ocobu. Takumu cy0d’ekramu
MOXYTh OyTH KoJleriajdbHi MHOXHHH nrofeii (BepxoBHa Pama, KaGinet
MiHicTpiB, OpraHH, 10 BXOIATH JI0 CYJIOBOI CHCTEMH, TOI0) a00 OKpeMi
0c0o0M — JAepikaBHi CIIyk00BIIi (MIPE3UCHT, MiHICTp, T'OJIOBA MiCIIEBOT
Jlep’KaBHOI aaMiHICTparlil, Ha4aTbHUK PalBiAALTY TOIIIO).

YxBasroroun 000B’SI3KOBI JUTS TiIBIaJHIX CTPYKTYP PillIeHHS, JepKaB-
Ha BJajia BU3HAUYAE JIHIIO iX MOBeAIHKN. BragHi BITHOCHHH MIPH ITHOMY
MOXYTb OyTH ITOOy10BaHI Ha TOOPOBUTHHIX 1 IPUMYCOBUX 3acanax. Mero-
ItV 37IFICHEHHS Jiep KaBHOT BIaIu pi3HOMaHiTHI. L{e MoKy Th OyTH aHyBaH-
Hsl, YIPaBIIiHHS, 320X04EHHsI, ICUXONOTiYHMH BIuuB. [Ipn mMakcumaneHii
LeHTpati3auii 1 KOHIEHTpaLii BIaaId MOXJIMBE 311HCHEHHS HEOOMEKEeHOT
78



Po3oin 5. Ilonsmms oeporcagu

3aKOHAMH 1 TaKoi, 10 TPU3BOAMTH JI0 CBABIJUIA, TPYHOBOT a0 3k 0cobucToi
MUKTaTypH. BiATOBIMHO MiAMOPSAIKYBaHHS BEIIHHAM ACP’KaBHOI BIaIH
MO)ke OyTH 3aCHOBaHE Ha 3BUYII, IIEPEKOHAHHI B iX KOPUCHOCTI, TT000T0-
BaHHI HEBUTITHUX, y TOMY YUCJi MaTepiadbHUX, HACTIAKIB, CITONiBaHHI
MarepialbHOTO YM MOPAIBHOTO 3a0X0UeHHS a0o0 X M0O0I0BaHHI 3aCTOCY-
BaHHS JIEP>KaBHOTO MTPUMYCY.

Cuiia aBTOpHUTETY BIIaIU JCP>KaBy 3HAYHO e(peKTUBHIIIA 32 aBTOPHUTET il
cwi. CaMe TOMY TOJIOBHUM Jist 3a0e31edeHHs e(h)eKTUBHOCTI JTisIIbHOCTI
JCPIKABH € 1e2IMUMHICb 0epotcagHoi 61a0u, TOOTO HASIBHICTD Y CYCITUTBCTBI
MIEPEKOHAHHS B MTPUPOIHOCTI, OLIIBHOCTI Ta HEOOXiTHOCTI ii BEITiHb.

HaiiBaxJTUBIIIO0 03HAKOKO JEP)KABHOI BJIalU € i noaimuuHuil xapax-
mep. Bynb-sika MONITHYHA AISUTLHICTH 1 00pOThOa Tak UM 1HAKIIIE OB’ A3aHi
3 IepxkaBoro. [lepkaBHa Biaga 3MiHCHIOETHCS HAXl PI3HOMAHITHUMH CY-
CIIITFHUMH TPYIIaMHU 1 OKPEMHUMH 0CO0aMH IPH 1X B3aEMOI1 OTHE 3 OTHIM
y IpoTIeci peaizaiii MoIiTHKY (TpyraMi MOXKYTh OyTH KJIacH, TIPOIIAPKH,
colianbHi, ETHIYHI Ta PeNiriiiHi TpyIu, o 00’ € THYIOTHCS B IEBHI TPOMaJI-
cbki yrBopeHHs). [lomiTka 3aBkau OB’ s3aHa 3 JisIIbHICTIO JIEpKaBH,
y4acTio B ii cripaBax. [HmI oprasizariii, o iCHYIOTh y CYCHIBCTBI, X04a
i OepyTh y4acTh y MOJITHLI, aje iX Bafa NOLUIMPIOETHCS TINBKH Ha WICHIB
Ti€l UM 1HIIOT OpraHizamii i Mae XxapakTep 3BU4aiHOT IPOMa/ICHKOI, a HE MO-
nitTnaHoi Bnaau. [lep>kaBa € CTPHKHEBUM €JIEMEHTOM O THYHOI CUCTEMHU
CYCHIJIBCTBA, 10 SKOi BXOJATH BCi iCHYIOU1 B CYCITIIbCTBI YTBOPEHHS MOJTi-
TUYHOTO CIIPSIMYBaHHSI.

B3aemoitouu 3 pi3HUMH JIAHKaMH TIOJIITHYHOT CHCTEMH — TapTisIMH,
pyxamu, TpyIiaMH HacelleHHs, 00’ € JTHAaHNMH 3a COIliaTbHIMH, HaIllOHAJb-
HUMH, TpodeciHHIMU, IHITUMHA 03HAKaAMH, JepikaBa sBIIIE COOOI0 Mpo-
BITHUH Cy0’€KT MOJITHYHOTO KUTTS, 110 B3aEMOJII€ 3 THITUMH JIAHKAMH
MOJIITUYHOI cucTeMu. BoHa peecTpye abo aHYIIIOE peecTpallifo OKpeMHX
HeJlep’)KaBHUX yTBOPEHb, BCTAHOBIIOE TIPABOBUH PEKUM IX HisSITBHOCTI,
CTEXHTH 32 Horo nonepkanasMm. HexepxaBHi popmyBaHHS Xoua Oe3mo-
CepenHbO 1 He 3MIHCHIOIOTh MOMITHYHY BiIady, alie OepyTh y4acTb y 0o-
PpOoTBE0i 3a yXBaJCHHA THX YM iHIIMX JepXaBHUX pillleHb, X peaiizamito
a00 KOHTPOJIb 32 1X 3/1HCHEHHM, 3MiHY JiepKaBHOI momiTHkU. OTxe, 3a-
BXKIIM HAEThCS PO y4acTh Y BUPIlIEHH] AepKaBHHUX CIpaB, 00POTHOY 3a
JICpP>KaBHY BJIaJly, BILUIUB Ha ii AISUIBHICTH. Yepes 3aKOHOJaBCTBO JIePiKaBa
0iiiftHO BU3HAYAE MPABOBE CTAHOBHMIIE IHIINX CICMEHTIB MOJITHUHOT
cucteMu. OCKITBKU OyIb-sIKi MOTITHYHA 00POTHOA 1 TiSIIBHICTH TaK I
1HaKIIIe OB’ A3aHi 3 IepKaBOIO, BCE IIe OOYMOBIIIOE 1i BUKITIOYHY MOHO-
TIOJTIIO Ha TTOJITHYHY BIIAY.
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JlxepenoM nepxaBHOI BIagu B JEMOKPATUYHINA AepxkaBi € ii Hapos.
JleriTmmartis 1i€l B1amy BimOyBa€eThCS HAa OCHOBI JeJIeTyBaHHS 11 HAPOIOM
MIUISTXOM BUTHHHUX BHOOPIB BiAIIOBITHUM JIepP>KaBHAM OpPTaHaM 3a BCTAHOB-
JICHOIO KOHCTUTYIII€I0 MpOoIeyporo. 3rimHo 3 Jlekmapartiero mpo Aep:kaBHUMA
cyBepeHiTeT YKpaiHu BUOOPHUM JIE€pKaBHUM OPIaHOM, 1[0 MOXKE BUCTYTIA-
TH Bijl iMeHi ycporo Hapony Ykpainu, € BepxoBna Pana. Ipyrium Bcenapoa-
HO 00paHUM OpraHOM IEPBHHHOTO MpEICTaBHULTBA Hapoxry 3a cT. 103
Koncruryuii Ykpainu € IIpesunent Ykpainu. Bei iHmi gep>kaBHi opranu
€ TIOXITHUMH BiJl TIEPIINX JIBOX.

§ 3. lepkaBHMii CyBepeHiTeT

Kpim Takux cBOiX KOHCTUTYTUBHHUX O3HAK, SIK BJIaCHA CHJIa, IO Ha HEl
CIIUPAETHCS AepKaBHA BiIaja i 1o ii BOHA B pa3i HEOOXiAHOCTI 3aCTOCOBYE,
1 BIacHa BOJIs, IO ii BOHA MOKe pOOUTH 000B’I3KOBOIO 1 HAB’ A3yBaTH BCIM
Cy0’€KTaM CYCHIJILHOTO JKUTTS, € 1€ O/IHA, HAHBasKJIMBIIIA 03HAKA JIepPIKaB-
HOT Biagu — ii cyBepeniTeT. CyBepeHITET XapaKTepHu3y€e BiJHOCHHH
JepKaBHOI BJIaJU 3 IHIIMMH ii Cy0’ €KTaMU SIK YCepeIrHi KpaiHH, Tak i 3a
MeXaMH JIePKABHUX KOPJIOHIB.

CyBepeHiTeT nepkaBHOI Biaju icHy€e ()aKTUYHO 3 Yacy BHHUKHEHHS
neprkaBu. OTHAK TEOPETUIHE OOTPYHTYBAaHHS CyBEPEHITETY 3’ SIBIJIOCS 3HAYHO
mizHime. [lepmum Teopetnkom cyBepeHiTeTy B X VI cT. OyB (hpaHITy3bKiit
MPUXWIBHUK CHIILHOT KOopoutiBebkoi Bitamu JKan boxaen. [TosiBa Teopii cyse-
PEHITeTy OB’ s13aHa 3 KOHKPETHUMH iICTOPUIHUMH 00CTaBUHAMU — OOPOTh-
0010 KOPOJIIB MPOTH 3a3iXaHb BENMKUX (eolaliB Ha CAMOCTIHHICTD Yy MeXax
OfHI€T MeprkaBu (Peofand Misiiv 3a MPUHIIMIIOM «KOXEH 0apOH CyBepeH
y cBoiit OapoHii») Ta cnpod [Tann Pumcrkoro Ta iMmneparopa Casimenoi Pum-
CBKO1 iMITepii BCTAaTH «HaJ KOPOISIMI» 1 ynpaBiaTi HUMu. Came Tofi i ckita-
JI0Cs BYCHHS TIPO CYBEPEHITET SIK CyBEPEHITET BHYTPIIIHIN 1 30BHIMIHIH.

OTKe, CyBEPEHITETOM € 8ePXOBEHCIBO OEPIHCABHOL 61A0U OO0 0YOb-sKOT
IHWOT 61a0U yCepeOuHi Kpainu ma it He3anexiCcHICb 610 0y0b-K0i THUOL 610U
3a ii mescamu. 3 IHOTO BU3HAYCHHS BUILIUBAE, 1[0 CYBEPEHITET MOUIIETHCS
Ha BHYTPIITHIN 1 30BHIMIHIN. Y CyJacHUX YMOBAX GHYMPIUHIl CYy8epeHinem
PETyIIOETHCS HOPMAaMK KOHCTUTYLIIHHOTO IIPaBa, a 306HiUHili, 110 CTOCYETCS
XapakTepy BITHOCHH MK PI3HIMH KpaiHaMH, — ITI¢ i HOpMaMH Mi>KHAPOITHO-
ro npaBa. Y Konctutymii Yikpaiau 3akpiruieHo: YKpaiHa € CyBepeHHOIO i He3a-
JISXHOIO JieprkaBoro (CT. 1), o ii cyBepeHITeT NOMMPIOETHCS Ha BCIO il TepH-
TOpito (CT. 2), BOHAa BU3HAE YMHHI MI>KHAPOJIHI JIOTOBOPH 1 BBXKAE TX YACTHHOIO
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HAITIOHAJTFHOTO 3aKOHOAABCTBA YKpainu (CT. 9), Ha TepuTopii Ykpainu He 10-
ITyCKAETHCS PO3TAITYBaHHS 1HO3EMHHX BIiCHKOBHX 0a3 (cT. 17).

Crtiz 3ayBaXkHTH, 110 CYBEPEHITET € BIACTUBICTIO HE IEp)KaBH, a Jep-
*kaBHOI Baau. Ha Tepuropii kpainu geprkaBHa Blla/ia € BUIIOK, BEPXOBHOIO,
1 HisIKa iHMIA (MapriifHa, TpOMafichKa, IIEPKOBHA TOIIO) HE MOXKE JTUKTYBaTH
iif cBoto Boito. Beepenuni kpainu cyBepeHiTeT 00MEeXKEHO JINIIE OCHOBHH-
MU IIpaBaMy JIOAWHU. Y MEepiof palsHCHKOI BlIaJl BEPXOBEHCTBY JepPiKaB-
HO{ BIIaIM IPOTUCTOSIIA 3aKpitieHa B koHcTuTywisix YPCP 193711978 pp.
KepiBHA PoJib KOMyHicTH4HOI napTii. Lle Oymno piBHO3HAYHUM IOPUANIHOMY
BU3HAHHIO HECYBEPEHHOCTI AepkaBHOI BIaau. B icTopii pi3HUX KpaiH Ha
NPUHIIMIT BEPXOBEHCTBA JIep>KaBHOI BIIaI OCHIIAIACS CBITChbKA Bilaja pu
BUHHUKHEHHI PI3HUX CYTHYOK 3 BJIaJI0I0 IIEPKOBHO0. 30BHIIIIHIH CyBEpEHITET
MO3HaYae Ti MEXi, B paMKax SIKUX TIOBUHHI B1I0yBaTHCS THIIOBI ISl CHOTO-
JIEHHS MDKIepKaBHI iHTeTrpariiiai mporecu. OTxe, IPUHIIAI HE3aJIeKHOC-
Ti BITQIM OJHIET AeprKaBH BiJl BIIIM 1HIIIOT 32 BCIX MOMITHYHUX PEKUMIB Ma€e
BUHSTKOBO BEJIMKE NPAKTHYHE 3HAUYCHHS.

[loHATTS «CyBepeHiTeT nep kaBuy He CITiJ] 3MIITyBaTH 3 ITiATIOPSIIKOBAHIM
HOMy TIOHATTSIM «cygepenni npasa». CBO€T KOHKpeTH3allil BHYTpIilIHiH 1 30-
BHILIHIN cyBepeHiTeTH Ha0yBalOTh Yepe3 CUCTEMY CyBEpEHHHUX MpaB. Y Me-
JKax BIIACHOI TEPUTOPIii CyBepeHHHMH NpaBaMu €, HAPHUKJIAJI, IpaBa MaTu
30poiiHi CHJIH, BIACHY TPOILOBY OJMHUIIO, CTATYBATH ITOJATKH, BCTAHOBIIIO-
BaTH PEXXHM JisJILHOCTI HeJepKaBHUX OpraHizalliil i agMiHICTpaTUBHUX
OJIMHUIIb, aJIMiHICTPATUBHO-TEPUTOPIANIBEHUN MO Y IiJIoMy Ta iH. Y 30-
BHIIIIHIX BiTHOCHHAX 3[IIHCHIOIOTHCS TaKi CYBEPEHHI ITPaBa, SK MPaBo yKja-
JICHHS MDKHApOJHHX JIOTOBOPIB, Y4acTi B poOOTI MIKHAPOIHUX OpraHizallii,
MITPUMAHHS JUILIOMAaTHYHUX BiTHOCHH 3 1HO3EMHHMHM KpaiHaMH, OTOJI0-
IIICHHS BIHY 1 YKJIaIeHHS MUY Ta iH. Y denepaTuBHii 1epKaBi, CTBOpEHiH
3HM3Y LUIXOM 00’ €JHAHHS HE3aJeXXHHUX NEPKaB, CyBEPEHITET THX, 110
00’ €IHYIOThCSI, € JKEPEJIOM TOBHOBaKEHb LIEHTPAJIbHOI 3aranbHodenepa-
TuBHOI Bnaau. L{s Bnaga 3aiiicHIOE cyMy JOOPOBIIBHO NepenaHux il gepxa-
BaMu, 110 00’ €JHAINCS, CyBEepeHHHX NpaB. HaBmaku, cTBopeHHs denepauii
3BEpXY B1A0YBa€ThCS LUIIXOM IEepelaHHs IEBHOT KIJIBKOCTI CYBEpEHHHX ITPaB
BiJI IGHTPpaJILHOT BJIaJy 3HOB YTBOPEHUM WiieHaM (eaepartii.

O3HakaMu CyBEpEHITETY € HOTO €THICTh, HETIOAITBHICTh Ta HEBITIYKY-
BaHICTb.

€0onicmo cysepenimenty TONSTAE B TOMY, 10 B JIep>KaBi MOXke OyTH O]~
Ha CyBEpEHHA BJaJia, KOTPY 3/1MCHIOE BCS CUCTEMA JIEP’KaBHUX OPTaHiB.
Tomy Oynb-sKi CIIPOOY CaMOTIPOTOJIONICHHS CYBEPEHITETY TEPUTOPIIMHE
y MeKax OIHi€T KpaiHU € HeTIPaBOMIpHUMH.
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Henoodinvuicmo cysepenimemy o3Havae, mo nep kaBHIN BIadi, siKa Ji€
Ha TEPUTOPil MMEBHOI KpaiHU, HAJIGKUTH BCS IIOBHOTA CyBepeHiTeTy. Jlep-
JKaBHA BJIaJia He MO)Ke OyTH JIMIIIe YaCTKOBO CyBepeHHOt0. HecyBepeHHi
YTBOPEHHS HE MOYKHA BBKATH JiepyKaBaMH (HAPUKIIaJI, KOJOHII, IPOTEK-
Toparu Ta iH.). He € cyBepeHHMMU Jiep>kaBaMU 1 aBTOHOMHI YTBOPEHHS, SKi
HaJliJIeH] IeSIKUMHU CyBEpEHHUMH MIPaBaMHU 1 TOMy HaOyBarOTh IEBHUX 03HAK
Jep>kaBHOCTI (Hanpukiad, ABToHoMHa PecryOnika Kpum).

Hesiouyoicysanicms cysepenimenty TONSTaE B TOMY, 110 CYBEPEHITET HE
Moke OyTH HiKoMy mepenaHuii a0o oOMexeHH. 3BUUaifHO CYBEPEHITET He
Mae abcomroTHOro Xapakrepy. Cdepa 3aiiiCHeHHS! OKPEMUX CYBEPSHHUX IIPaB
MOKe OyTH 3 TUX UM IHIIMX TPUYUH OOMEeXeHa, 3BY)KeHa, aje JIHUIIE IOTH
1 TI€I0 MIPOYO, JIOKH 1 SIKY JieprKaBa BBaKA€ Jisi ceOe KOPHCHUMH 91 HeoOXi1-
HuMH. [IpukiagoM Takoro oOMeXeHHS € CydJacHI iHTEeTpalliifHi MpoIecH,
B SIKUX Oepe y4JacTh 1 YKpaiHa i sKi IpOsSBISIFOTHCS Yepe3 MIsTBHICTh Paau
€sporn, OBCE, CH/. Opranu, cCTBOpEHi TaKUMHU 00’ €THAHHSAMH, MAfOTh
3M1e0LIBIIOTO Y3TOMKYBAIBHUH, KOOPIMHYIOUHHA XapaKkTep, YHACIIIOK 90T0
CYBEPEHITET JIep>KaBHOI BIaan YKpaiHH JIUIIAETHCS HEAOTOPKAHHHM.

[lepiomxepenom BIaau, NepeayciM AepKaBHOI, B 1€MOKPATUIHHUX
KpaiHax € HapoA. ToMy B OCHOBI JiepKaBHOTO CYBEPEHITETY JICXKHUTDH Ha-
ponHuii cyBepeniter. Came Hapon, 34e0iIbIIOr0 Yyepe3 BilbHI BHOOpH,
Jeritumye nepxapHy Biany. OCKUTbKY JDKEPESIOM JIepKaBHOI By € Ha-
poxa, To oMy i Mae Hanexxaru Biana. HapogHuii cyBepeHiTeT 31iHCHIOETh-
csl yepe3 BHOOPHUIA MPEeNICTaBHUIIBKHII OpraH i 6e3mocepeHb0 HapoaoM
yepe3 BUOOpH, BceHapoHi o0roBopenHs, pedeperaym. OTxe, B yMOBax
JIEMOKparii Jep>KaBHUMA CYBEPEHITET € MexaHizMom peanizayii HApOITHOTO
cyBepeHiTeTy. HocieM cyBepeHITeTy i eAMHHM JKEpeIoM BiIaau B YKpaiHi
€ Hapon (4. 1 ct. 5 Koncrurymii Ykpainu). BogHouac y 4. 2 Tiel %k crarti
KOHCTATYy€ThCA, 110 MTPaBO BU3HAYATH 1 3MIHIOBaTH KOHCTUTYIIHUMA J1a]
B YKpaiHi HaJIE)KUTh BUKJIIOYHO HAPOJOBI, YUM ITiAKPECIIOETHCS IPIOPUTET
y LIl crIpaBi HAPOJHOTO CYBEPEHITETY.

TepMmiHu «HapOAHUI 1 «AepKaBHUID CYBEPEHITETH YacTO BKUBAIOTh
SIK CHHOHIMH TIOHSITTIO «HALlIOHANBHUH CyBepeHiTeT». [Ipu 1iboMy MOHATTS
«HAIIOHATBHUH CYBEPEHITET» HE CIIi/I 3MIITYBaTH 3 TOHATTSAM «IIPaBoO Ha
CaMOBHU3HAYCHHS OKpeMHX Halii». Lle mpaBo icHye sIK TimoTeTHYHa MOX-
JUBICTH 1 IPOSIBIIsiE ceOe MOMIXK IHIIMMU IIPaBaMy B MPOIIECi CTBOPEHHS
HOBOI JIEp>KaBH, 110 MIPOTOJIONIYETHCS 1 B ipeaMOysi ynHHOT KoHCTHTYIIIT
VYkpainu, Jie 3a3Ha4a€eThesl, 1110 cyyacHa YKpaiHChbKa JiepKaBa BUHUKIIA Ha
OCHOBI 3IIHCHEHHS YKPaiHCHKOIO HAIl€I0, YCIM YKPalHCHBKAM HApOIOM
IpaBa Ha CAMOBH3HAYEHHSI.
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§ 4. TunoJioris aepxaBu

[1ig THMOJIOTIEI0 AEPKABH C/1i0 PO3yMImMu NOOLN YCIX 0epicas, wo icHy-
6anu i ICHyIomb, HA GENUKI 2DYNU — MUNU 34 iX HAUCYMMEGIUUMU O3HAKAMU.
B Hay11i crianmocst [eKiabKa pi3HUX MAXOAIB MO0 BU3HAYCHHS IUX TPYIL.

Sk yrke 3ragyBaocs, KoJKHa JepKaBa Mae CBOIO coIlianbHy 0a3y. Jlep-
JKaBHA BJIa/ia 3aBXI¥ CITUPAETHCS Ha TIEBHI COIIalIbHI CHIIH — KJIacH, TIPO-
apku, peririiiai popmyBanHs Ta iH. CaMe omopa BIaju B JAep)KaBi Ha
TIEBHI COIliajbHI CHJIM BU3HAUAE 11 CYyTHICTH 32 TaK 3BaHOIO (OPMAIliifHOIO
Teopielo (e HaliBaXKJIMBIIIA O3HAKA, 1 caMe HEIO 3yMOBIIIOETHCS IO Aep-
JKaBH Ha OKpeMi icropuuHi Tunm). Llg o3Haka moeHy€eTbCs y Ha3BaHil Te-
opii 3 iHmuMHI — Ha 0a3i SKoro crnocody BUPOOHUITBA BUHUKAE AEpiKaBa
i umni iHTEepecu BoHa 00cnyroBye. CKOperoBaHa IIISIXOM BiIKUIAHHS BYJIb-
rapHOT'0 €KOHOMI3MY 1 BHKJIFOYHO KJIACOBOTO MIAXOAY BIAMOBIIHO IO CY-
YacHUX JOCSITHEHb HAYKH (hopmayilina meopis 3alTUIIAETHCS HAUTIOINpPe-
HIIIOIO Y BITYM3HSAHIN HiTeparypi. 3 iHIIUMHA HaWCyTTEBUMH O3HAKaMHU
JIepKaBH, 3a II€I0 TEOPi€r0, TaK YU 1HAKIIE IMOB’sA3aHi U 1HII BapiaHTH
xracudikarii (Trmizarii) agepkas. Tak, me B JaBHI 9acH 0COOTUBICTH CO-
nianpHOT 0a3u Aep>kaBU BHCYBalach K HEOOXiHA O3HAKa MPH MO
JIeprKaB 3aJIeKHO BiJl IX TIOJITHYHUX PEKUMIB.

3anexHo Bi XapakTepy PO3BUTKY MPOLYKTUBHUX CHJI y CydacHii 3a-
XimHi# niTeparypi AepKaBH NOMUIAIOTH Ha TOIHAYCTpialibHi, iIHAYyCTpianbHi
Ta MOCTIHAYCTpianbHi (iHQopMaLiiiHi).

[Nommpenns HaOyB TaKOX yuginizayitinuti nioxio A0 TUTIONOTII AepKa-
BH. 3TiJIHO 3 HUM YyCi JIepKaBH MOJIUISIOTHCSA Ha TaKi, 1[0 HAJIEKATh JI0
yrcaeHHUX rpyn (X moHa 20) nuBimizanii (HampuKIam, 3axiHOT, IpaBo-
CJaBHOI, MyCYJIbMAaHCKO1, KUTalCHKOI, ATIOHCHKO1, a31iCHKOI TOIIIO), TOJIO-
BHUMU O3HAKaMH AKHX € HE COLIaJIbHO-eKOHOMIYHI YMHHUKH, a IEPEAyCiM
0COOJIMBOCTI peirii Ta KynbsTypH. L Teopis, 6e3yMOBHO, 30aradye ysBicH-
HSI TIPO 0COOIMBOCTI JAepKaBHOCTI OKpeMuX kpaiH. [Ipore, He3BaXkaroun Ha
YiTKe pO3MEKYBaHHS MK JaBHIMH 1 HACTYITHUMH [UBLTI3aIisAMU (HAIIPH-
KJIa/1, ETUIETCHKOI0 1 MyCYJIbMaHCHKOIO), ICTOTHAM HEOTIKOM ITiIXO/IiB 10
THUTIOJIOTIi IepKaBH 3a ITi€0 TEOPIEI0 € BIICYTHICTh BU3HAYEHHS iICTOPUYIHUX
3aKOHOMIPHOCTEH X PO3BUTKY, 3MiHH OIHOTO TUITY AEP>KaBH iHILIKM.

loxo migxoaiB y BU3HAYCHHI THITY Jep>KaBHU II€BHI IIEpeBary CIiJ| BH-
3HaTH 32 (OPMAIlIHHO TEOPi€r0, X04a i B Hel € iCTOTHI Henoiku. Tak,
BOHA HE BPaxOBY€ BC1 BapiaHTH MOXKJIMBOTO PO3BUTKY OKpEMHUX KpaiH (Ha-
IPUKJIaA, 0COOIMBOCTEH JAepikKaB, [0 BUHUKAIOTh Ha 06a3i Tak 3BaHOTO
CXiJTHOTO CTI0CcO0y BUPOOHMIITBA).
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3rifHO 3 MI€I0 TEOPIEIO ICTOPIs AePKABHOCTI 3armodarkyBanacs 3 [V Tu-
CSYOJIITTS JIO H. €. 31 CTBOPEHHAM paboeniachuybkoi depacasu (CTaponaBHi
€rumner, Kurait, Meconoramis, Ipenis, Pum). Ii coniansnoro 6a3o10 B inomy
OyB maHiBHHH Kjac paboBnacHUKiB. lle BUMarano cTBOpeHHS JepKaBHOT
CHCTEMH, sIKa 371aTHa Oyia O 3a0e3nedyBaT HaCHJIbHHULIBKE MiATPUMAHHS
fioro manyBanHs. [Iparst paGiB cTBOprOBasia MOKIIMBICTE PO3BUTKY PabOB-
JACHUIIHKOI KYJIETYPH IIIITXOM BUHUKHEHHS PI3HUX BapiaHTIB ITUBiTI3aILii.
PaGornacHUIITBO OYII0 1HIUBITyaIbHUM, KOJICKTUBHUM a00 Jep:kaBHUM. Pad
YBa)KaBCsl TOJIOBHOIO BUPOOHMYOIO cuitolo. PabiB moxHa Oyno KymyBatu
1 MpoAaBaTH SIK 3BUYaiiHe MaiiHO, pad MOBHICTIO 3aJIe’KaB BiJl BOJII BIACHHKA.
B Mmexax paboBIacHUIIBEKOI IepyKaBy, 5K 1 B MeXax iHIIUX ii TUTIB, iCHYBaIH
pisHOBHIH. IX XapakTep 3ajeXaB Bijl ITMPOTH COIiaNBbHOI 6a3H JepiKaBH.
CyTHICTB ITEBHOTO THITY JACP>KaBH PO3BUBAJIACS 3AJICIKHO Bi 3MiHH TOJITHY-
HUX PEXHMMIB, HABU3HAYHIIIIO XapaKTEPUCTHKOIO SIKMX Oylia MIMpoTa ix
couianbHoi 6a3u. Y kinacugikanii [lnaroHom nepkaB Ha apUCTOKpaTHYHI
(Braia aBTOPUTETHHX 1 MYXKHIX JIFOfIeH ), oirapxivuHi (Biaja 6arariiB), gemo-
KparuyHi (BJIajja HaTOBIMY) i TUpaHiuHiI (0OMeXkeHa KOpCTKa BIaJa OHI€T
JIFOITAHY ) HEBAYKKO TIPOCTEKUTH KIacH(DIKaITiTo MOIITHIHNX PEKHIMIB. 3 TOTO
CaMoro MPUHIHUITY Ki1acu(ikamii BAXOAUB APUCTOTENb, SKUH BBaXKaB, 10
JIep KaBa MeperyciM XapakTepu3yeThesl KUTbKICTIO Bostofapi. Y Craponas-
HbOMY PuMi, HanmpuKiaj, MONITHYHUEI PEXKUM 3a3HaBaB 3MiH MIOCTYIOBO,
CIIOYATKY B 3B’5I3KY 3 PO3LIMPEHHAM MpaB I1e0eiB, a 3r0A0M — 3 IEPeX0aoM
JI0 MOHAPXIYHOTO J1afy, 110 OyJ0 OB’ A3aHO B MEPIIOMY BUIAJKY 3 PO3LLIM-
PEHHSIM, a B IPyTOMY — 31 3HAYHUM 3BY>KEHHSIM COITIAJTbHOI 0a3u JeprkKaBH.
PizHOBHIM PaOOBIACHUIIBKOTO THITY ACP)KaBH CIIOCTEpiraroThes 1 B Ctapo-
naBHil [peii, ne B Adinax y 3ailicHeHHI Bla i Opaiu yuacTh yci BUIBHI Bill
pabctBa rpomansHu (neMokparisi), a B CrapTi — iX 3aMOKHa MEHIIICTh
(apucToxparis).

3romoM, y 3B’sI3Ky 3 MaJIOI0 MTPOMYKTUBHICTIO pabChKOi mparti, 00yMOB-
JICHOIO BiJICYTHICTIO 3alIliKaBJICHOCTI paba B ii pe3ysbTarax, BigOyBacThCs
3aKOHOMIPHHHN Tepexif 10 HeomaTbHUX BUPOOHIYNX BITHOCHH, YHACIIIOK
4Oro 1 3’ SIBIEThCS (heodanvrutl mun oepacasu. B ymoBax ¢eonanizmy ro-
JIOBHOIO BUPOOHHUYOIO CHJIOIO CTaja 3eMJIsl, Yepe3 IO MPOBiAHY POk Bifi-
rpaBao He iHIyCTpiajbHe, a CLILCHKOrOCIoAapChKe BUPOOHUITBO. 3aKpina-
YeHi CeJITHM Malld Ha BiZIMiHY Bij paOiB eBHI 0coOUCTI paBa. Alle BOHH
OyJTi PUKPITIIEHI 10 3eMJTi, IIepeOyBai B PSAMilt IOPHINIHIN 3aJI€KHOCTI
Bi eonanis, i 0 HUX 3 OOKY OCTaHHIX ITUPOKO 3aCTOCOBYBABCS IT03a€KO-
HOMIYHMI TipuMyc. Y 1eil mepiof icHyBasia qudepeHItialis Ha BETUKUX
(xopomi, kHs31, Tpadu, OopoHH TOIIO) i APiOHMX (peonaniB. CyTTEBE 3HAYCH-
HsI B yMOBax (eosanizMy MaB IOALJI CyCIIUILCTBA HA CTAHU: TIEPLINN — CBIT-
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CBKi (heomanu, IpyTruii — (eomanu IepKoBHi 1 TPETii — MPOCTO HACEICHHS,
30e0ibIoro mickke. Ilepii Bi Tpyny Many BEJIHKI PHUBLIE.

B ymoBax deomanizmy aepkaBHa Biaga Oyna MOXiZHOO BiJ BIACHOCTI
Ha 3eminto. OCKiIBKM OIHUM 3 TOJIOBHUX 3E€MJICBIIACHUKIB Oyna LIEpKBa,
BOHA BiflirpaBaJia HaJ3BUYaiiHO BEJIMKY POJIb Yy BUPILICHH] TUTaHb JepPiKaB-
HOTO 3HAaU€HHS, HE TUIBKU NIPEeTEeH IyBajla Ha BiIaLy, a i peaJlbHO BUKOHYBa-
7na 11 meBH1 QyHKIII. Y cBOeMY pO3BUTKOBI (peomanbHa aepxasa y OiabIIoc-
Ti KpaiH IPOXOAUTH TPHU TOJIOBHI eTanu — (eoganbHoi po3apoOIeHOC T,
CTaHOBOTO MpPEACTAaBHUIITBA i abcomoTusMy. B ymoBax panuboro geona-
Ji3My, KOJHM 3€MeJbHI BOJOAIHHS Oyiau ACLEHTPATi30BaHUMHU, iICHYBaJIN
YUCJIEHHI AepkaBU-MaeTKu. [locTynoBo po3BuBaiIucs BiJHOCHHHU
CIO3EPEHITETY-BaCANITETY, AKi 3aKPITLTIOBAJIH 3aJICKHICTh APIOHUX (heomaiB
BiJl BeMWKUX. Y 3B 3Ky 3 UM 3’ SIBISEThCA deomanbHa npabuHa —
NoB’s13aHicTh (heoaliB Pi3HUX PiBHIB B3AEMHUMHU IpaBaMH i 000B’I3KaMH,
3aCHOBaHa Ha X iepapXivyHii cybopauHaMii i HiATPUMII OHE OTHOTO.

3rooM y pi3HHUX KpaiHax 3’SIBISIOTHCS BIUTUBOBI, KOTPi MaX GopMab-
HO a00 (paKTUYHO OPATUUid XapaKTep, OpraHd CTAHOBOTO MPEACTaBHULITBA
(I'enepanshi LlItatn, Konsent, I'eremanchka Paga, bosipcbka Jlyma Ta iH.),
110 XapaKTEPHO JUTSl CTAHOBO-TIPEACTABHUIIBKOTO MIEPioy PO3BUTKY (eoab-
HOTO TUIY JepxaBu. [locTynoBo BiOyBa€eThes Mofaiblla KOHIEHTPAILis
Braau. [1oka3oBoto y 3B’513Ky 3 M € Kpuiiara ¢pasa GpaHITy3bKOro KOposst
Jlronosika XIV «/lepxaBa — 1e s1!», fika BOaJIO XapaKTepU3ye OCTaHHIN
a0CONIOTHCTCHKHIA TIepio1 iICHYBaHHS (PeoIaTbHOTO CYCITLIBCTRA.

Came B yMOBaX aOCONIOTH3MY Pi3KO MOCHITIOIOTLCS IpUTaMaHH1 de-
oJlaJli3My €KOHOMIYHI Ta MOJITHYHI cynepedHocTi. [IIBuakuii po3BUTOK
BUPOOHHYHUX CHJI OYB MOIITOBXOM JIO IIOCTYIIOBOIO PO3BUTKY 1HIyCTpialib-
HOTO cycmijbeTBa. PeopanbHi BiTHOCHHU, CTBOPEHI MAKCUMAJIBHO LICHTpa-
Ti30BaHOI0 a0CONIOTUCTCHKOIO (PeOIanbHOIO JePKABOIO, CTAIH BEIMKUM
rajJbMOM Y PO3BUTKY €KOHOMIKH, MOJIITUYHOTO i1 corianbHOro *uTTs. [lepen
CYCHUJIBCTBOM ITOCTAJIO MUTAHHS 1I0JI0 CTBOPEHHS PUHKY JA€IIeBOi po0odo1
CHWJIN, 3aCHOBAHOTO Ha JIIKBIIAIli1 KPIMaITBa, 1 JOBITHOTO 3aKPITUICHHS CEJISTH
3a 3emutero. bypikyasis, 1o HapomKyBaacs, OyJia 3aiikaBieHa y CTBOPEH-
Hi JJ151 BCiX PIBHUX CTAPTOBUX MOXITUBOCTEH B EKOHOMIUHiH cepi, BUTEHO-
My IepecyBaHHi JIOACH, TOBApiB 1 MOCIYT, BUIbHOMY, 3aCHOBAaHOMY Ha
KOHKYpeHIIii mignpueMHunTBi. [lapanensHo BUHIKaE HEOOX1THICTh Y Bil-
MTOBITHUX MTEPETBOPEHHSX B MOITHYHIHN cdepi, CTBOPEHHI AEMOKPAaTHIHO-
IO CYCHIbCTBA, 3HUIIEHH] ()eoTaTbHIX IHCTUTYTIB.

VYei nepeniueHi 3aBAaHHsT BUPILIYIOTHCS IIUISIXOM TOJITUYHOT PEBOJTIOLLII,
sIKa 3MIMCHIOETBCS OyprKyasi€ro MmiJ raciamMmu cBOOOAM 1 piBHOCTI BCIX mepen
3aKOHOM, 3a00poHH OyIb-sKMX TpUBLIEiB. Hacminkom i€l peBomortii € Bcra-
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HOBJIGHHSI HOBOTO — OYpoICyasHo2o (kanimanicmuurnoz2o) muny oepocasu. 1i
COIIIATEHOO 0a30F0 CTAFOTh ITPUBATHI ITIATPHEMITI — BJIACHUKH OCHOBHHX 3a-
co0iB BupoOHwmIITBa. L4 corianbHa 6a3a 3BYKy€eThCsl 200 PO3IMIMPIOETHCS 3a-
JISKHO BiJI €TariB PO3BUTKY OyprKya3HOTO CyCITUILCTBA (BUTbHHI 200 MOHO-
MOJTICTUYHUH KaIliTaii3M) Ta iCHYIOUMX Y Till UM iHIIIH KpaiHi MOJiTHIHIX
pexuMiB. JIikBiyeThCS Oy/ib-sIKa OCOOKCTA MT03aeKOHOMIYHA 3aJIeXKHICTh BU-
pOoOHMKa BiJl BIIaCHKKA 3ac00iB BUpOOHUIITBA. EKoHOMIUHA CBOOO/A CTaE 0a30r0
JUISL CTBOPEHHS! TPOMa/SIHCHKOTO CYCIIBCTBA, 3aCHOBAHOTO Ha HEAOTOPKAH-
HOCTI PUBATHOI BJIACHOCTI, CBOOO/II JIOTOBIPHUX BiTHOCHH, MMOJITHYHIN Ta
i71eoNoriuHii cBOOOIL. Y HiJIOMY MPH KariTali3Mi MPOrOJIOIIY€EThCS IIPUHIIHTT
HEBTPYYAHHS JIEP>KaBH B CYCITUIBHI CTIPAaBH, BIIKUIAETHCS 1/1es1 IEPIKaBHOTO
TIaTepHATI3MY K TaKa, II0 € IIKiUTMBOIO TSl PO3BUTKY NPUBATHOI iHIIIATHBH.
BomHouac neprkaBa akTHBHO i€ y chepi 00CTyTOBYBaHHS 3aralbHOCYCITLTEHIX
1HTEepeciB (3ac00H CITOMY9IeHHS, 3B’ SI3KY, OXOPOHA TPOMAIICHKOTO TTOPSIIKY ).

BimoGpakatoun 1 3axuInarodu BIacHi iHTEpecH, OypKya3Ha JepikaBa Ha
KOHCTHUTYI[ITHOMY piBHI 3aKpimiia Taki iHCTUTYTH 1 TPUHIIAIIHN JeMOKPATii,
110 MAIOTh 3arajbHOIIOACHKY LIHHICTb, SIK HapJaMEHTapH3M, IO1T By,
E€KOHOMIYHUA, TIOJITUYIHUH Ta 11€0I0TIYHHI TUTIOPaTi3M, OCOOHCTI Ta MOJTi-
THYHI IIpaBa i CBOOOIM JIONUHH 1 TPOMaASHUHA, IPABO BIIBHOTO 3BEPHEHHS
JIO Cymy Ta iH. AJle YMHHA MaifHOBA HEPIBHICTh 37]aTHA MTOPODKYBATH COITi-
aIIbHI KOHQITIKTH, IPY BUHUKHEHHI SKUX JepyKaBa MparHe A0 1X oM’ IKIIeHHSI
1 pO3B’s13aHHS, BUXOASYH 3AE01IBIIOTO 3 iIHTEPECIB THX, XTO € TPH BIai,
niepeyciM BIACHUKIB 3ac001B BUpOOHHITBA. Taka CipsIMOBaHICTb JisTBHOC-
Ti OypKya3HOi JIepKaBH SICKPaBO MPOSIBIJIACS BXKE Ha TIEPIIOMY eTarli ii po3-
BHUTKY B YMOBax TakK 3BaHOTO BUILHOTO KariTajuizMy. Pi3ke po3miapyBaHHS
CYCITLTBCTBA, TIOFOCHA MPOTHIICKHICTH MiXK O1THICTIO 1 0araTcTBOM HEMUHY-
Yye BeAyTh 10 TOCTPUX COLIATbHUX CYTHYOK. 3a LIMX YMOB BOJIA 1 CUJIa Aep-
JKaBU CIIPSIMOBAHI Ha 3aXUCT iHTepeciB Oypikyasii. B exonomiuHill cdepi
JeprkaBa JOIEPKy€eThCs MONITHKH TOBHOTO HEBTPYYAHHS B EKOHOMIYHI IPO-
LIeCH, BUKOHYIOUH POJIb «HIYHOTO OXOPOHLs». B monmiTuuHii cdepi BoHa
3axMIIa€e CBOI IHTEpPECH HapiBHi i3 3aCTOCYBaHHAM Y HEOOXiTHUX BHIIaIKaxX
SIK KOMIIPOMICiB, TaK i IPUMYCY, BCTAHOBJIIOE YHCIICHHI LIEH3H, 110 3a0e3Ie-
4yIOTh OypiKyasii maHyBaHHS B 3AiHCHEHH] MOJITUYHOT BIaJIH.

Cepiio3Hi 3MiHH BiI0OYyBalOTHCS HA APYTOMY, MOHOTIOJIICTHYHOMY, €Tarli
icHyBaHHs Oyp>Kya3Hoi iep>kaBu. MoHOTOI3a11is BAPOOHHIITBA, BUPIIAb-
HUI €KOHOMIYHUH Ta TOMITUYHUN BIUIMB TPOMHUCIOBUX MOHOMOMIH 1 ¢i-
HAHCOBOI'O KalliTajly Ha PO3BUTOK CYCIILIbCTBA IPU3BEIH A0 3BYXKECHHS
comiaibHOT 0a3u nepkaBu. BoHa BIIMOBIISETLCS BiJl HOBHOTO HEBTPYYaHHS
B €KOHOMIYHi BiIHOCHHH, ii pOJIb B EKOHOMIYHOMY 1 COIiaJIbHOMY KHTTI
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CYCIIBCTBA MTOCTYTIOBO IiABHUIIY€THCS. 3pOCTaHHS BUPOOHUYMX CHII 1 TIO-
JITUYHI YUHHUKY 3yMOBIIIOIOTh BUHUKHEHHS I€P’KaBHOIO CEKTOPY B €KO-
HOMIII. 3apanu 30epekeHHsT PUHKOBOI €KOHOMIKH JIep>KaBa CTaBUTh ITEBHI
KOPJIOHH JTiSUTBHOCTI TTaHIBHUX MOHOTIOJIH 3 TOTTOMOTOO TaK 3BaHOTO aHTH-
MOHOIIOIBHOTO 3aKOHOAaBCcTBA. [lix THCKOM 3 OOKYy pOOITHHYOTO KiIacy
1 30BHINIHBOIIOITHYHUX YHHHHKIB, Y TOMY YHCJi COIiabHOI MOJITHKH,
(hopmyeThCs IepKaBHa TOJIITHKA Y cepi COLiabHUX TOCIYT.

Ha nopanpmomy erami po3BHTKY CyCIiJIbCTBA BiOyBa€ThCS HAYKOBO-
TEXHIYHA PEBOJIOLIS, KA BeJe IO MOCTIHAYCTPiaJbHOI €NOXH, HEUYBaHOTO
paHiiie pocTy MpOAyKTUBHOCTI Mpatli. BUKOPHUCTOBYIOThCS KalliTalIbHI HAYKO-
Bi BIIKPUTTSI, OYpXJIBO PO3BUBAIOTHCSI aTOMHA CHEPreTHKa, eJICKTPOHIKa Ta
iHQopMaTHKa, i Il pe3yJIbTaTH CTAlOTh OCOOIUBO BiMUyTHUMHU micist [pyroi
CcBiTOBO{ BiiiHU. B iHIyCTpiabHO PO3BUHYTHX KpaiHaX ITiABUIIEHHS MPOIYK-
THUBHOCTI TIpalli, PO3BUTOK (POpM IPUBATHOI BIACHOCTI, OCOOJTMBO aKITiOHyBaH-
Hs1, HAJTAIOTh BEJTMKOMY TIPOIIIAPKY JTFOICH MOMKIIMBICTE ITIIBHIIUTH CBIili J0-
OpoOyT, 110 Bezie 0 MOSIBU TaK 3BaHOIO CEPEAHBOIO KIIACY, 10 SIKOTO BXOIUTh
1 yactiHa poOiTHHKIB. L{e 3yMOBITIOE piske 3MEHIIIEHHS MOKITBOCTI TOCTPUX
coriaibHUX KOHMIIIKTIB Ta BUOYXiB. L[boMy cripusie i gepxaBa, sika JTicTa€ i yac
Bi/l Yacy BUKOPHCTOBY€E MOKIIMBICTH OpaTy akKTUBHY y4acTh Y peryiiOBaHHI
EKOHOMIYHUX IPOIIECiB, CKACOBYE OUTBIIICTH IIEH3IB. 32 PaXyHOK CEPETHBOTO
KJ1acy JiepKaBa pO3LIMPIOE CBOIO coLliaibHy 0a3y. 3HAYHO M IBHIILY€THCS POJIb
JIepKaBH sIK [PEICTABHIKA 3aralbHOCYCIIJIBHUX 1HTepeciB (Y cepax 3axucty
JOBKIJUIS, Oy/IiBHUIITBA UISIXIB CIIOTyYeHb TOLIO), BEJIMKA YBara MpuaLIseTh-
Cs1 COLIAJIbHIN MOJITHII, HATAHHIO COLIIAJIbHOI IOTIOMOTY THM TIPOIIapKaM
HaCeleHHsl, SIKi i MoTpeOyIoTh, 3aXKCTY MIPaB JIFOIUHH.

Pazom 3 TEIM cTi ypaxoByBaTH i Te, o coriaibHa 0a3a OKpeMux Oyp-
JKya3HUX JIepKaB Ha Pi3HUX eTamnax iX iCHyBaHHS pO3IIHproBajiach abo
3BY)KyBaJIaCh 3aJIEXKHO BiJl 3MiHU MOJITHIHUX PEKUMIB, SIKi KOJFBAJIICS BiJT
JIEMOKPATUYHUX 1 NibepatbHUX 10 (HalIuCTCHKUX, PEXKUMIB BiiCHKOBOL
JUKTaTypH, 0COOMCTOI BIaIH.

Ha cyvacHomy eTami po3BUHYTI Oyp:Kya3Hi IepKaBH 3HAYHOIO MipOIO
BTPAYaroTh CBOE KOJHUIIHE OOINYYS, TOCTYIIOBO MIEPEPOCTAIOUH B OCHIIH-
dycmpianvHi depoicagu COIiabHO opieHTOBaHOTO THITy. OIHIE 3 03HAK
Takoi JepkaBH € i mepexigHuil xapakrep. BupimanasHoro 3HadeHHs B ii
JiSTBHOCTI HaOyBa€e BUKOHAHHS 3aTalbHOCYCITUTBHUX CIPaB, 3a0e3MeYeHHs
TIpiopuUTeTy i HaNiHOTO 3aXMCTY TIPaB i cBOOO MOAMHY i rpoMaasHuHA. [i
Jep>KaBHUM (TTONITUYHUM) PEXXUMOM € AeMokparnuHuil. Taka geprkapa
BH3HAE PiBHE ITPABOBE CTAHOBUIIE BCiX (DOPM BIACHOCTI, aKTUBHO BILIUBAE
Ha €KOHOMIYHHIA PO3BHTOK. 32 CBOEIO IPHUPOIOI0 BOHA IParHe 10 TOTo, o0

87



Yacmuna opyza. 3azanvhe ueHHs npo 0epicagy

OyTH ITPaBOBOIO, COIIATEHOIO JIEPIKABOI0, CITMPAETHCS HA MIUPOKY COIliah-
Hy 0a3y, IKy CTAHOBHTH OLIBIIICTh HACCIICHHS.

JlepkaBa cTae TOJIOBHUM 3HAPSIIIAM MTOAOJIAHHS ICHYIOUHX Y CYCITUTLCTBI
KOH(JTIKTiB, OpIEHTYBaHHS B yMOBaX iCHyBaHHS sI/IepHOI 30pOi Ha HEIOITy CTH-
MICTh BilfHH, y4acTh Y BCECBITHIX IHTETpamiiHUX Mpolecax Ta iH. Y ToMy
K HarpsiMi 0a)kKaHO CHIPSIMOBYBAaTH PO3BUTOK JIEPYKaB, sIKi BUHUKIIM Ha pyTHAX
TaK 3BaHOTO COLIaJiCTHYHOro Tabopy i mepedyBaloTh Ha MepexiAHOMY, X0U
1 IPHHIMIIOBO 1HIIOMY, TOCTTOTATITAPHOMY, €TaIli CBOTO PO3BUTKY. B iX unci
3HaXOAMTHCS 1 YKpaiHa, sika nepeOyBae Ha MOYaTKy HULIXY Po30yZ0BH HOBOY,
JEMOKPaTHYHOT, PaBOBOI, COLIIAIILHO OPIEHTOBAHOT JIePyKaBH 1 TPOMaITHCHKO-
TO CYCIJIBCTBA.

OxpeMo ciiji 3yIIHHUTHCS HA TTUTAHHI PO COYIanicmuyHuil mun oep-
arcasu. OcoONMMBOCTI ITHOTO TUITY BOAYANIMCS B TOMY, IO COIiaIiICTUYHA
JleprkaBa TIOBUHHA CITY’KUTH HapOJOBi, 0a3yBaTHCS HA CYCHUTBbHIN BIIaCHOC-
Ti Ha 3ac00M BUPOOHUIITBA, OyAyBaTHCS HA MPUHITATIAX TYMaHI3MY, IeMO-
Kpartii, KolnekTuBi3My 1 crpaBemmBocTi. [Ipu ipoMy citif ypaxyBard, 1o
ICHYIOTB IEKLIbKA MOJIEJICH COLIaIiCTUYHOT Iep>KaBH. Y Cy4acCHUX yMOBaX
Pi3HI MOJIENI COIliaNliCTUYHUX JepkaB pyHKIioHYI0Th B KuTai, [liBHIUHIH
Kopei, na Ky0i.

KoHTposbHi 3anuTaHHs

1. HaiiTe 3aranbHe BU3HAUeHHS JAEpP>KaBH, OXapakTepusyite ii
Pi3HI aCTIeKTH.

2. IlpoananizyiiTe elleMEHTH Ta HOHSTTS JEpP>KaBHOT BIIaIH.

3. 1o Take nep:kaBHUI CyBEpEHITET i Ki HOTO 0COOIUBOCTI B CY-
YacHUX yMOBax?

4. Y 4omy monAraloTh 0COOIUBOCTI (OPMAIifHOTO MiIXOLY 10
TUIOJOTI JiepkaB?

5. Oxapakrepu3yiTe IUBLTI3AI[IHHAN MK O THIIONIOTI ICPIKaBH.
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PO3I[i.]1 0 ——————
DyHKIil gepxraBu

§ 1. IlousaTTs PyHKUIN AepKaABU

3 camoro modaTKy CBOro BUHUKHEHHsI IeprKaBa SIK MMOJiTHYHA Gopma
JIFOAICBKOTO COLIlyMY BUCTYIIa€ Cy0’ €KTOM YIPaBIiHHS CyCHITBHUMH CIIpaBa-
mu. Ii ynpasninceke (byHKIiOHAbHE) MPU3HAYEHHS TIONATAE B TOMY, 11O,
CIIPaBJISIIOYN BIUTMB Ha CYCIUIBHI IIPOIIECH B Pi3HHUX cdepax KUTTSI, BOHA
JIOJIA€ CYTIEPEYHOCTI MiXK IHTEpeCcaMy Pi3HHUX COLIABHUAX TPYII 1 TAKUM YUHOM
3a0e3rnedyye HOpMaJIbHUI PO3BUTOK CyCIijbcTBa. 1leli BIUIMB cripaBisieThes
3aB/ISIKM PI3HUM HaIpsIMKaM JISUTBHOCTI JIep’KaBH, OCHOBHI 3 SIKMX Y Teopil
JIeprKaBH 1 TIpaBa MaroTh Ha3By (YHKIIH. Tak, TOBOPATH PO iCHYBaHHS T10-
JITUYHOT, EKOHOMIYHOI, COIIaIbHOI, EKOJIIOTIYHOI (DYHKILH JeprKaBy.

DyHKkuil 1ep:KaBU — ye 0CHOGHI HanpaMKy ii OisibHOCMI, AKI 8uUpa-
oHCaromo il cymuicms i coyianbHe NPUSHA4eHHs 8 2any3i YNpaeiinHA Cnpa-
6amu CyCcninbCcmeda.

VY (dyHKUisSX aep>kaBu BUPaXa€eThes 11 CyTHICTD — HaHOLIbII NIMOUHHE
i ycraneHe B Hill. BinoOpaxeHus y QpyHKLisX IepxkaBu ii comiaibHOTO Mpu-
3HAYEHHS O3HAdYa€, 0 BOHU € 3aCO00M 3a/I0BOJICHHS PI3HOMAaHITHUX CyC-
MiTBEHUX iHTepeciB. Ha migcrapi anamizy GyHKITH gepkaBu MOXHA 3pO0H-
TH BUCHOBOK IIPO T€, SIKOIO MipOIo il AIsTIbHICTH CIPSIMOBaHa Ha 3a10BOJICH-
HS IOTped Ta iHTepeciB yChOro CYCHIBCTBA, a SIKOI0 — TEBHOT MaHiBHOT
eNiTH.

BiamoBinHi 3aBmaHHs Aep)KaBU Ha TICBHOMY €TalTi 1l pO3BUTKY BUPIIITY-
OThCS Yepe3 PyHKIIT 3TiIHO 3 00’ €KTUBHO 3yMOBIEHUMH COIialIbHUMHU
notpedamu. Bagu B iX peamnizanii BeayTb 10 MOSBH HEraTUBHUX HACII/KIB
Y CYCIUILHOMY JKUTTI.

89



Yacmuna opyza. 3azanvhe ueHHs npo 0epicagy

Koxna ¢yHKIig nepkaBu Mae CBiil 3MICT 1 00’ €KT BIUIHBY. 3MICT CTa-
HOBHUTH MHOXXWHA OIHOPITHHUX MOIUTHPHUX MOCTIMHUX Mii, depe3 sSKi Jaep-
’KaBa CTIpaBJIs€ BIUTMB Ha KOHKPETHI CEpH CYCITEHOTO KHUTTS 1 depe3 sAKi
PO3KpPHUBAETHCA i colliabHe MpU3HaYeHHs. 3’ ICyBaHH: 3MICTY (DYHKIIH 1ae
BIJIMOBIJ[b HA 3aIIUTaHHSI: IO pOOUTH JepiKaBa; sKi i Mepeciiaye; aKi
3aBIaHHs BUPILIY€e BOHA HA MeBHOMY eTami ii po3BuTky? B cykymHocTi
($yHKUIT AaI0Th YSIBICHHS PO AepKaBy 3 MOMIsAAY 11 IMHaMiku, TOOTO TO-
Ka3yIOTh, K BOHA )KUBE, JIi€, PO3BUBAETHCS, 3MIHIOETHCSL.

0O06’exToM QyHKILIT € eBHa cdepa CyCHiIbHIX BiTHOCHH (€KOHOMIKa,
MOJITHKA, KYJABTYpa Ta iH.), Ha SIKY CIIPSIMOBAHO JiepKaBHUH BILTUB. OO0’ €KT
€ OITHHUM i3 KPUTEPiiB po3MeKyBaHHs (PyHKIIIN AepiKaBH.

DyHKYIAM 0eprcasu NPUMAMAHHA HUZKA TMAKUX O3HAK.

1. OyHKIIT 1ep’kaBU € OCHOBHIUMH COIIAaTHHO 3HAYYITUMH HAIPSIMKaMU
il BHYTpIimHB01 200 30BHINIHBOT AisUTEHOCTI. [IOHATTS «OCHOBHHUI HAIPSMOK
TUSITEHOCTI» JO3BOJISIE BUOKPEMHUTH (YHKITIT 13 MHOKHHH Pi3HUX TIPOSBIB
JIep’KaBHOI MisUTBHOCTI K HAMOUTBII IMIMPOKY 1 3aTaJIbHY 32 00CITOM JIi-
SIBHICTh. DYHKIISIMA BU3HAIOTHCS TaKi HAIPSAMKH JiSUTBHOCTI, K1 MarOTh
CBOIM 00’€KTOM HIMPOKE KOJIO CXOXKHUX CYCIHIJIbHUX BITHOCHH B OKPEMHX
cdepax coUiaabHOTO XUTTS (TOJITHKA, EKOHOMiKa, KyIbTYypa, colliaibHa
cdepa, EKOJIOorTis Ta iH.); € KOMIUIEKCHIMH 32 CBOIM 3MICTOM i CTPYKTYPOIO;
SIBJISIOTH COOOI0 OJWH 13 BUPIIIAJbHUX HANPSAMKiB BIUIMBY J€pKaBW Ha
CYCIiJIbHI BiTHOCHHU yCepeauHi Kpainu abo 3a 1i MekaMu; 31iHCHIOIOTHCS
BciMa a00 OararbMa JJaHKaMH JICP)KABHOTO arapary.

2. OyHKIIi IepKaBH HOCATH MO THYHHUI XapaKkTep, OCKIJIbKH yCi BOHH
TEHETUYHO MAIOTh OJHE I T€ came JDKepesio — NepiKaBy SIK OpTaHi3alliio
MOJITHYHOT BIaau. Jlepkasa 3’ IBISETHCSA HA TICBHOMY iCTOPHIHOMY €TaIri
caMe 3aJyIs] BUKOHAHHS Ha HOBOMY PiBHI HM3KHM HAHiCTOTHIMNX (PyHKITIH
y cycminbcTBi. OTXe, Aepkasa Ta i pyHKIIT € HepO3PUBHUMH HOTITHYHH-
MH SBULIAMHU.

3.V QyHKUiAX gep>kaBu 3HAXOIATh BUPa3 1 KOHKPETH3aLilo i1 icTopuy-
Ha CYTHICTB 1 colliaJbHEe MPU3HAuYEHHA. 3MiHa CYTHOCTI 1 COLiaIbHOTO MPH-
3HAYEHHS JIEPXKABU 3aKOHOMIPHO BiJIOMBA€THCS HA 3MICTI 11 isIIBHOCTI,
OCKIJIbKY (QYHKIII € «HAHYYTIUBIIIAMI» 10 CYTHICHUX 3MiH.

4.V (yHKIISIX AepKaBU Pi3HUX TUIIIB IPOSBISIOTHECS 1 00’ €KTUBYIOTHCS
npUTaMaHHI iM 0COOJIIMBOCTI Ta 3aKOHOMIPHOCTI PO3BUTKY, AMHAMiKa
COILiaJIbHO-EKOHOMIYHUX, MOJIITUYHUX 1 JYXOBHHUX MEPETBOPEHb Y JKHUTTI
cycmiibcTBa. 30Kpema, came MM 00yYMOBIIIOETHCS 3MiHA (PyHKIIIH CydacHOi
YKpaiHChKOi AepkaBH, SKi KapIuHAIFHO MOAU(IKOBaHI MOPIBHIHO 3 TO-
repeaHiM nepiomom 3a gaciB Corozy PCP.
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5. @yHKIIIT 1ep>kaBu — 1€ yCTalleHa MpeAMeTHA TisTbHICT, 10 03Ha-
gae IX MOCTIHHUH XapakTep Ha TPUBAJIOMY TEpiofi iICHYBaHHS JEP>KaBH.

6. OyHKITIAM IepKaBy MPUTAMaHHWN CUCTEMHMH Xapakrep. Lle o3Hagae
K Te, 0 (YHKIIiT Iep>KaBU B LIJIOMY BOJOIIIOTh O3HAKAMHU €THOCTI, y3T0-
JOKEHOCTI Ta mudepeHItianiii, Tak i Te, o KoKHa oKkpema (DyHKITiS 91 Mij-
(hyHKIIis — I1e BU3HAYEHAa, MPOHUKHYTAa BHYTPIIIHHOO €THICTIO 1 ITectps-
MOBAaHICTIO CUCTEMa BUIIB TiSUIbHOCTI AEPKaBH.

7. ®yHKUii peaizyloThcsa BIaCTUBUMHU IM METOJaMH 1 B TPUTAMaHHUX
iM opMmax 3aJeKHO BiJl 3MICTY OKpeMHX (YHKIIiH, KOHKPETHKH 3aBlaHb,
K1 BUPIIIYIOTHCS AEPKAaBOIO HA MEBHUX €Tanax PO3BUTKY CYCHiIbCTBA.
XapakTepHuM i GopM 1 METOAIB 3aiiicHeHHS QyHKIINA AepKaBH € ix
MOYKJIUBICTh 3MIHIOBATHCS, TOI SIK TOJIOBHI HAMPSIMKH JISUTbHOCTI IEP:KaBU
3aluImaThes nocTiinumMu. Hanpuknan, HUHI Ha 3MiHY KOMaHJHO-
aIMiHICTpaTHBHUM METONIaM 3IiMCHEHHS eKoHOMIuHOI (DyHKITIT B YKpaiHi
MIPUAIIIIIM METOIY OTI0CEPEAKOBAHOTO, M SIKOTO BIUIMBY Ha EKOHOMIKY.

8. OyHKIII] IepXKaBHU 32 CBOEI MPUPOJOI0 MalOTh 00’ €KTHBHO-
cy0’extuBHUH Xapakrep. O0’eKTHBHICTH 03HAYa€E iX 0OYMOBIICHICTh 3aKO-
HOMIPHOCTSIMH B3a€MOJII1 CYCITITECTBA 1 JIEpKaBH, a Cy0 €KTUBHICTH BKa3ye
Ha Te, [[0 BOHH Peai3yrThCs 3aBISKU CBIIOMOCTI 1 BOJII JIFONEH, 33 1iTHUX
y Iep’KaBHOMY MEXaHi3Mi.

9. ®yHKIIT JepKaBH XapaKTePU3YIOThCS CTIaAKOEMHICTIO, sIKa 3yMOB-
JIFOETHCS THM, 110 BOHH MiAJAIOTHCSI MOTYTHBOMY BIUIUBY €THOKYJIBETYPHHUX
IUTACTIB )KUTTS CYCHICTBA — HAI[IOHAJIBHUX, TCPUTOPIAIBHUX 0COOIIH-
BOCTEH, Tpaauiliii Tomo. ToMy HOBHI TUI IEepKaBH, SIKUH 3’ SIBIISIETHCS
B PO3BUTKY KOHKPETHOTO JIeP’KaBHO OPraHi30BaHOTO CYCILILCTBA, Y Bif-
BepTiit abo mpuxoBaHiii hopmi MoKe 30epiraTv i HaBiTh PO3BUBATH JCIKI
crapi ¢pyHKIIii. Pa3zom 3 THM mopsiz i3 30epeKeHHSIM HACTYITHOCTI B IepKaB-
HOCTI MEXaHi3M 3[iHCHeHHS (DYHKIIiil OHOBITIOETHCS.

10. ®ynK1il gep>kaBy, 0COOIMBO CydacHOT, MAIOTh ITPABOBUI XapaKTep.
e mosicHroeTbCA THM, 110 Oynb-siKa ep’kaBHA MisSIbHICTh Ma€ IPaBOBY
OCHOBY, TOOTO CHMPAETHCS Ha MpaBoBi GopMu peanizawii cBoix QpyHKIiH
yepe3 (popMyBaHHs 1 pearnizanito npasa. Lg o3Haka 1ae MOXIHMBICTH PO3-
DISIHYTH (QyHKIIOHYBaHHS JEPKaBU B ICTOPHKO-IIPABOBOMY paKypci, OIi-
HUBILHY, HACKUTBKY cama JIepKaBa Ha TOMY UM iHILIOMY CBOEMY €Tarli Mae
IIPaBOBUI XapakTep.

OyHKIiT gepkaBu € 3ac000M (IHCTPYMEHTOM) BUPILIICHHS 3aBAaHb Ta
TMOCSITHEHHS IIUJIEH, IO MOCTIHHO MOCTAIOTh Mepes cycuiabeTBoM. Llimi
Jlep’KaBHOI TiSUTBHOCTI — 1€ Ti KiHIIEBI pe3yJIbTaTH, IKMX HEOOXiTHO J0-
CATTH. SIK BUXiTHI MOMEHTH JIeP’KaBHOI MisTTFHOCTI BOHM BU3HAYAIOTH JI0-
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MITBHICTH ICHYBAaHHS 3aB/IaHb, [0 TIOBHHHI OyTH MOCTABIICHI IS iX BUPI-
menHd. L{ini MoxyTs OyTr pisHUMH. Tak, 3aJI€XKHO BijJ 3MICTY MOJITHKH,
Ky TPOBOIUTH JIepKaBa B Tild YM 1HIIIHM cdepi CyCHTBHOTO KUTTS, BOHU
MOJTIJISIFOTHCST HA eKOHOMIYHI, ITOJIITUYHI Ta 1H.; 32 9aCOM, YePTOBICTIO 1 CTa-
IisIMH JIepKaBHOI JisSTbHOCTI — Ha OJIMIKHI, TPOMIXHI, KiHIIEBI TOMIO.
3aBaHHs JepKaBHOI AISUTBHOCTI — 1€ Ti KOHKPETHI COIiadbHO 3HAYYIIT
1 )KATTEBO HEOOXiMHI poOeMu (MUTaHHS), Ha PO3B’SI3aHHS SIKHUX CIIPSIMO-
BaHi 3yCHJUIS AE€PKaBH.

V cniBBigHOWIEHH] QYHKIIN IepKaBH 13 3aBAaHHAMH 1 HIIMH PiOpH-
TET HaJIeXKUTh octanHiM. [1log0 dyHKI# nep)kaBu 3aBmaHHs 1 il € 0e3-
HOCEPEIHBOIO NIEPELyMOBOIO, BU3HAYAIOTh ITOCIIOBHICTh X BUHUKHEHHS,
3MiHY Ta PO3BHUTOK. Tak mepuioyeproBe 3Ha4eHHS BUPIIICHHS Ha IEBHOMY
ICTOpUIHOMY €Talri MOITHYHUX 3aBAaHb MPU3BOIUTH 10 HAOYTTS B JisiIh-
HOCTI JIep>KaBH KIIOYOBOTO 3HAYEHHS MOJITUYHOI (PYHKIIIT; MTiIBUIIICHHS
yBaru 10 cepr eKOHOMIKH MOXe CIIPUSATH KOHLIEHTpallii yBaru Aep>kaBHOT
BJIaJId Ha peatizaiii eKOHOMIuHOT QyHKIIIT.

Crninx Bipi3HATH NOHATTS QYHKIIH AEp>KaBU BiJ| MOHATTS (QYyHKIIIH
T1JIOK JIep>KaBHOI BJIaJ — 3aKOHO/IaBY01, BAKOHABYOI, CY/I0OBOT Ta (PyHK-
il OKpeMUX Jep>KaBHUX OpraHiB. Xo4a 3aKOHOAABYI, yIPaBIiHCHKI, Cy-
TOB1 QYHKIIIT 32 JEIKUMHU XapaKTePUCTUKAMH 1 HAOIMKAOTHCS 10 PYHK-
Uil Jep>KaBu, BOHU HE € TOTOXKHUMHU IM. 30KpeMa, BOHU € MEHIINMH 32
00csATamMu, BUKOHYIOTHCS TiJIbKU OpTraHaMH, sSKi HAJIeXKaTh IO OMHIET 13
T1JIOK Biaau. AHAIOTIYHO OUTBII By3bKHA, JIOKATHHUHI XapaKkTep MOpiBHSI-
HO 3 QYHKIISIMH Iep>KaBH MatoTh 1 PyHKIIT IESKHUX IEpKaBHUX OPraHiB —
MEeBHI HAMPSMKH pealizaiii iX KOMITeTeHIlii BIAMOBIIHO 70 iX Mics Ta
MIPU3HAYCHHS B JIEPKABHOMY arapari, To/li K QyHKIIi JepiKaBu peaizy-
IOTBCS 3 IOTIOMOTOIO Y3TOJIKEHOT AiIsITBHOCTI O1MBIIOCTI JepKaBHUX iH-
CTUTYTIB.

@DyHKUIT epxKaBU BUHUKAIOTh, HOCTIHHO PO3BUBAIOTHCS, 3MIHIOIOTh-
Csl, 3HUKAIOTh MiJ BIVIMBOM BHYTPIIIHIX 1 30BHIIIHIX YAHHUKIB. TakuMu
YUHHUKAMU MOXYTh OyTH paJMKajbHi COIiaJbHI 3MiHU B CyCHIJIBCTBI;
3MiHM CYTHOCTI JIep KaBH Ta ii COIliaTbHOTO IpU3HAYeHHsI, (hOpMHU IepKa-
BU; 3aBJaHHS 1 1M, IO CTOATH Mepe] AepiKaBoio; 0COOIUBOCTI Hallio-
HaJIPHUX YNHHUKIB — MOBH, KyIbTYpH, TPAAUIIil; piBEHh HAYKOBO-
TEXHIYHOTO, IHTEeNIEKTyaJIbHOTO PO3BHUTKY; IpolecH iHhopMaTH3aii cyc-
MiJIBCTBA, CTBOPSHHS 3araJIbHOTUIAHETAPHOTO iH()OPMAIiHHOTO IPOCTOPY;
EKOJIOTIYHUN YMHHUK; IHTETpaIlis CBITOBOI €KOHOMIKH; Mi’XKHapoIHa 00-
CTaHOBKA Ta iH.
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§ 2. Kinacudikauis ¢gyskuiii gep:;kaBu

Kanacudikauis pynkuiii nep:xaBum — ye ix noodin Ha okpemi euou,
2pynu 3a1excHo 8i0 neenux kpumepiie. Knacudikaiiis Mae nIpakTH4HE 3Ha-
YeHHSI 7151 BUPOOJICHHS PEKOMEH AT 3 YIIOCKOHATICHHS IICBHUX HAIPSMKIB
TSTTEHOCTI IepKaBH.

OyHKIIi JepxaBu MOKHA KiIacu(iKyBaTH 3a Pi3HUMH KPUTEPISIMH.

3aJrexHO BiJl TOTO, B UHiX COMIaIbHUX IHTEpecax 3MIHCHIOIOTHCS (DyHK-
1ii IepkaBy, IX MOXKHA IMONIJTUTH Ha 3araibHOCOianbHi QyHKIIIT Ta pyHK-
i1 3aXUCTy IPYNOBHX IHTEPECIB.

3azanvrocoyiansvhi ¢hynxyii — 1e Taki HAPSAMKHU TisUTBHOCTI AepKaBH,
SIK1 € TOBTOTPUBAIMMH, CIIPSIMOBAHUMH HA 33I0BOJICHHS IHTEPECIB CYCIiTb-
CTBa B IIJIOMY, BCIX HOr0 BepCTB. Y IOPUAUYHIN JiTeparypi pajasHCHKOTO
Mepioay BBaXKAJIOCS aKCIOMOIO, [0 HEMAE 1 HE MOXe OyTH HaJKJIACOBHUX,
TOOTO 3araNbHOCOMIANBHUX, QYHKIIIH. Takuil MiaXizn CynepeurB O4eBUIHO-
My (aKTy: B CyCIUIIBCTBI MOXIIHBI 1 HEOOXi/IHI He TUIBKK 00pOTHOa, a i
B3aEMOJIIS 1 CIIIBPOOITHUIITBO Pi3HUX KJIACIB, COIIAIEHUX T'PYII, OKPEMHUX
MpOIIapKiB HACEICHHS, YHi CHIJIbHI CIIpaBU Ta iIHTEPECH peai3yIoThCs
JepxkaBoro. SIK cy0’€KT 3aralbHOCOIAIFHOI TISUTBHOCTI IepkaBa BUCTYIIA€E
MEXaHi3MOM YTIPaBIiHHS 3arajJbHAMH CITPaBaMU CYCILILCTBA.

[Ipo 1ie CBiAYUTH TaKOXK ICTOPHYHUH TOCBiA PO3BUTKY JepKaBH 1 CycC-
HiIBCTBA, X B3aeMopii. Hanpukmnan, BeneHHs 3eMIIe3pOIIyBajIbHOTO TOCIO-
napcrBa y kpainax Janexoro i biausskoro Cxomy 3yMOBUIIO HEOOXiHICT
nosiBu (pyHKUii opraizamii rpoMacbKUX poOiT MO0 CHOPYIKEHHS KaHa-
JiB 1 rpebenb, HanIALy 3a 3pOIIyBaIbHUMU pOOOTaMHu. Y Cy4acHUX PO3BH-
HYTHX KpaiHaX BUHUKJIA 00 €KTUBHA HEOOXIHICTh Y CyTTEBOMY ITOCHJICH-
Hi BTpY4aHHsI B PHHKOBI BITHOCHHH 331J15 TIEPEPO3IOITY HAIlIOHATBEHOTO
OararcTBa, 3a0e3MeYeHHs TOCTAaTHBOTO MaTepiaibHOTO PIBHA YCiX YJIEHIB
CYCHIJILCTBA, [0 Ma€ Bce3araibHe 3HAYCHHS.

3aranpHOCOIIANBHI (GYHKITIT XapaKTEePU3YIOTh MisSIBHICTh Cy9acHOL
JIEpKaBU B YCIX Tally3sX CYCHUIBHAX BiTHOCHH, 30KpeMa, B TaITy3i 3aXHUCTY
mpaB i cBOOO TIOAWHY, EKOHOMIUHIM, MOMITUYHIN cdepax Tomo. Bonn
MICTSATh BETMKHI EMOKPATHYHHN MTOTEHITIAM i CIIPSIMOBaHI Ha 33J10BOJICH-
Hs1 IHTEPECiB BCHOTO CYCIIIbCTBA, 3a0€3MEUESHHS CYCIUIBHOTO PO3BUTKY Ha
OCHOB1 HOPM 1 IPUHLHMIIIB AE€MOKpaTii, 0coOuCcTOl Oe3MmeKu Ta cBOOOIU
TPOMa/ISH.

[Mopsix i3 3araJIbHOCOIIaTLHUMU JIEPIKaBa MPOTATOM TUCSYOITH BH-
KOHYE 1 (hynkyii 3axucmy epynoeux inmepecis. BoHu sSBISIOTH COO0I0 TaKi
HaMPSAMKHU JISIBHOCTI JCpKaBH, 10 SKHAWITOBHIIIE CIIPSIMOBAHI Ha BUpa-
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JKEHHS 1 32J0BOJICHHS IHTEPECIB MEBHUX COIIAIBPHUX CHJI — TPABITINX
yTPYIOBaHb, 33 SIKUMU CTOSTh BEPCTBYU HACEJIEHHS, 1110 CTAHOBJIATH COLi-
anbHy 0a3y 3ailicHeHHs nepkaBHOI Bnagu. JlepkaBa BUKOPUCTOBYETHCS
MAHIBHOIO eJTITOI0, TTPABIISTYOI0 COIIATHHOIO TPYTIOK0 SIK BJaIHA MO THYHA
OpraHizarlisi B JITX 00CIYyTrOBYBaHHS CBOIX iHTepeCiB. Y TaKMX BUIAJKaX
JepxaBHi (yHKLIT CIPSIMOBYIOTBCSI HA YTPUMaHHS HACEJICHHS B THX IO-
JTITUYHUX 1 TPaBOBUX PaMKax, K BUT1AHI npaBnayiid eniti. [lpu upomy
BUKOPHCTOBYIOTBCS Pi3HI METOAU: CIIBPOOITHUITBA, CTPUMYBaHHS, BUXO-
BaHHS, MPSIMOTO MPUIAYIICHHS miABIagHuX Ta iH. Y XX CT., 0c00IUBO
B IpyTiii HOTO MOJIOBHHI, B €KOHOMIYHO-PO3BUHYTUX KpaiHaX mi QyHKIiT
BiZIHMIIUIM HA JPYTHIA TUIaH Y 3B’ 513Ky 3 MOSIBOIO CEPEAHBOTO KJIACY, IO 3Ha-
YHO IOM’SIKIITMJIO ICHYIOU1 B CYCHUIBCTBI CYNEPEYHOCTI.

OyHKIIIT AepKaBU MOXKHA TOAUTATH 3a ii Turiom. [lomiOHa kmacudikartis
3aJIKUTh BiJ] TOTO, 32 IKUM KPUTEPIEM BUOKPEMIIFOETHCS CaM TUII JIepxKa-
BH — (DOpMaIiifHAM 9H ITUBLTI3amiifHNM. Hampukian, B3sSBIIH 32 OCHOBY
(hopmartiiiHy 03HaKy, MOXXHA BUOKPEMUTH QyHKYiI paboserachuybkoi, gheo-
0anvbHoi, OypacyasHoi, coyiaricmuunoi depoicasu. g xmacudikaris momi-
HyBaJa B paAsSHCHKIN OpuIudHii mitepatypi. [Ipu mpomy ii ocHOBHHMHU
HeJonikaMu OyJii HaaMipHa aOCOIOTH3ALlis Ta KATErOPUYHICTh, HEBU3HAHHS
IHIIMX TIXO/IB J0 THIIOJOTIi, 30KpeMa IUBiTi3aIliitHOTO.

3a cTyneHeM couiaibHOI 3HAYYIIOCTI B CYCIUTBHOMY XKHTTi (pyHKIIT aep-
JKaBU MOYKHA TIOJIUTUTH Ha TOJIOBHI Ta noxijHi. 1o conosHux ghynryiil Hanexarnb
HaWBaKJIMBILII HAMPSIMKH JISUTBHOCTI IEpKaBH, SIKI MArOTh IPIOPUTETHE 3HA-
YeHHs1 Ha KOHKPETHOMY €Talli pO3BUTKY CYCITUTbcTBA. Tak, TOIOBHUMU B YMO-
Bax CydJacHOI JEMOKPAaTHUYHOI JIep>KaBu € (YHKITiS 3aXHUCTy TIPaB i CBOOO
JIFOITMHHY, EKOHOMIYHA, COTliaTbHa (DYHKIIIT, 3iHCHEHHS KX BICTYTIAE OCHOBOIO
3a0e3MneYeHHs HOPMAJTLHOTO, CTAJIOT0 PO3BHUTKY CYCIUTBLCTBA, OCOOHCTOI Oe3-
TIEKH JTFOZIEH, TX MaTepiabHOTO Ta AyXOBHOTO T0OPOOYTY.

Tloxioni ¢pynxyii — e TaKi, Ki MalOTh CYyIPOBOIKYBaIILHUH, JIOTIO-
MDKHHUI a0 oOcimyroBylounii xapakrep. Hanpukian, 10 HUX HaJIeXUTh
($yHKLiA onoJaTKyBaHHA 1 (JiHAHCOBOTO KOHTPOJIIO, SIKA MAa€ JAOTIOMIKHY
OpUPOIY MION0 EKOHOMIYHOI Ta couianbHOi yHKIIH.

3a yacom Jii pyHKIIIT gep>KaBu MOUISIOTHECS Ha MOCTIHHI 1 THMYAaCOBI.
Tlocmitini GyHKIIT 3MIACHIOIOTHCS JepKaBOKO Oe3MepepBHO 1 MPUTAMaHHI
il Ha ycix abo OUTBIIOCTI eTanax ii icHyBaHHsI, yHKIIIOHYBaHHS Ta PO3BH-
TKy (MOJITUYHA, COollialIbHA, OpraHi3allis 000poHu KpaiHu Ta iH.). Tumua-
cogi @yHKyii 3’ ABIAIOTHCSA BHACIIIOK BUHUKHEHHS CIIeNH(pIYHUX YMOB
CYCHIJIFHOTO PO3BHUTKY, HEOOXIAHOCTI BUPIMICHHS MEIKUX HEBiAKIATHUX
3aBIaHb. Y Mipy IX 3HUKHEHHS BOHH IMPUITHHSIIOTH CBOE iCHYBaHHS (KepiB-
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HUIITBO BIICHKOBHMH OTICPAITiSIMH TI1i]] 9ac BiitHU, 60pOTHOA 3 eIMi300TisIMH,
CTHUXIHIM JINXOM TOIIIO).

CrpsIMOBaHICTh TISUTBHOCTI IepKaBH Ha BUPIMICHHS BHYTPINTHIX YH
30BHIIMIHIX 3aBJaHb CIYT'y€e KpuTepieMm noAiry (GyHKIiH HAa BHYTpIIIHI Ta
30BHIIIIHI.

Buympiwni ¢hynxyii naroTh YABICHHS PO HANIPSIMKH JiSUIBHOCTI Aep-
KaBH ycepenuHi KpaiHu. BoHM BHpa3HO NPOSIBISIOTECS B TaKHX cepax
JKUTTS CYCIIbCTBA, IK EKOHOMIYHA, EKOJIOTIYHA, COIliaJIbHA Ta iH.

3o6niwni ¢hynxyii 1ar0Th YABICHHS MPO JISUTBHICTH JepKaBH 1M03a ii
MEXKaMH, XapaKTepU3YIOTh i1 HAPSMKH JisUTFHOCTI HAa MKHAPOIHIH apeHi
y cepi BCTAHOBJICHHS 1 MiATPUMAHHS BITHOCUH 3 IHIIUMH JCPKABAMHU
(3axuct kpainu, 3abe3neYeHHs IHTerpanii y CBITOBY €eKOHOMIKY, iITPUMKa
CBITOBOTO MOPSAKY TOIIIO).

BayTpimntHi 1 30BHINTHI GYHKITIT HE MOXKYTh OyTH OTHAKOBUMH JJIST BCiX
nepxan. [IeBHI X BIIMIHHOCTI 3aJI€KaTh BiJl THITY IEpPKaBU 1 XapakTepy
TIOJIITHYHOTO PEXHUMY, €TaIliB 1 PO3BUTKY, MIXKHAPOIAHOI 0OCTaHOBKH, Xa-
paxTepy BiTHOCHH CHiBICHYFOYHX M cCOO0FO IeprKaB.

Mix BHYTpIIIHIMH 1 30BHIITHIME (PYHKIISIMU € TiCHUH 3B’ s130K. KoxkHa
JeprkaBa 3apajy Halle()eKTUBHILIOTO BUPILIEHHS CBOIX BHYTPILIHIX 3aBIaHb
BCTYINAa€ y BiAHOCHHU 3 IHIIMMHU KpaiHaMu y cepax eKOHOMiKH, HONITHKH,
KyJABTYypH, po30ynoBH 30pOHHUX cHil. 3a iX TOIIOMOIOI0, IepKaBa MOXKe
IBUALIE i €eKTUBHIIIEC PO3B’A3yBaTH Ti MpoOIeMH, sIKi BOHA 3 Ti€l YU
IHIIIOT TPUYMHU HE MOXKE PO3B’S3aTH CAMOCTIHHO, 0COOIMBO TOJI, KOJIH ISt
1[LOTO HEMA€E HEOOXITHUX CUPOBUHHHX Ta IHIIHWX MaTepiajJbHUX PECypCiB.
HacmigkoM 116010 € Te, 110 3HavHa YaCcTHHA 30BHINTHIX (YHKITIH BUCTYIIAE,
TI0 CYTi, MPOJOBXECHHSIM BHYTPIITHIX, 0COOIHMBO B JepKaBax 3 OMHOTHUITHOIO
coliaJbHOIO 0a3010. Y Cy4acHHX JEMOKPAaTUYHMX JeprkaBax MPOLECH B3a-
€MO3aJIeKHOCTI JisSUTHHOCTI JIepKaBH 31 3IiHCHEHHSIM BHYTPIIIHIX Ta 30-
BHIIMHIX (YHKIIIH TpuBenH A0 (hOpMyBaHHS TAKUX MIXKHAPOJHHUX YTBOPEHbD,
sk €sponeiicbkuii Coro3, CriBapyxHicTs Hezanexuux [epxas.

§ 3. BuyTpimHi (pyHKUii Aep:KaBu

Cepen BHYTpIMIHIX QYHKIIH IepKaBU BaXITHBE MICIe TIOCiAae noi-
muuna Qyukyis. JiSIpHICTD AepKaBy 3 i1 371HCHEHHS € CKIIaTHOT0, OaraTo-
TPaHHOI i, ITO CYTi, CTBOPIOE YMOBH TS €(DEKTUBHOTO BUKOHAHHS 1HIITHX
(dhynkuii. HanexHe BukoHanHs miel GyHKIIT Mae 3a0€31MeUNTH 37aroay
B CYCITUIBCTBI, IIO/IOIaHHS CYIIEPEYHOCTEN Ta YHUKHEHHS rOCTPUX KOHIIIK-
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TiB M)XK OKPEMHUMH YaCTHHAMH CYCHUIbCTBA, TUIKaMHU BIIaH, AePKaBHUMHU
opranamu. B yMoBax HeIeMOKpaTUYHUX JIEP>KaB 3a JOIIOMOIOF0 OMITHYHOT
(byHKIIIT BIagHa BepxiBKa 3MIHCHIOE TAaHYBaHHS HaJ OUIBIIICTIO WICHIB
CYCITIBCTBA 3 METOO 3a0e3neueHHs Oe3MmepenIkoqHOI peaizamii BIacCHIX
IHTEpeCiB.

VY neMoKpaTHYHMX KpaiHax HomiTHuHa QYHKLIS cpsAMOBaHa Ha 3a0e3-
NIEYSHHS HapOJAOBIa /I, PO3BUTOK (POPM Ta IHCTUTYTIB MOJITHYHOTO TLTIO-
pastisaMy, BperyaroBaHHS MOMiTHYHUX KOH(IIKTIB. BoHa 3a0e3neuye peari-
3ali10 BOJICBUSBIICHHSI HAPOILY IIUISIXOM YXBaJICHHS BiIIOBIIHUX 3aKOHIB Ta
IHIINX Jep>KaBHUX pillleHb, IpaB rPOMasiH Ha y4acTh Yy GOpMyBaHHi aep-
JKaBHOT BJIaJIM 1 yXBaJeHUX Helo pimeHb. Lis GyHKIis cupsmoBana Ha
CTBOPEHHS YMOB JIJIsl CaMOOpTaHi3allii i caMOBpsAyBaHHs HAPOJY, HOTO
3ally4eHHs JI0 BUPIIICHHS Jep>KaBHUX cIpaB, (OPMYyBaHHS JEeMOKPAaTUY-
HOTO TPOMAJISIHCBKOTO CyCIILIbCTBA.

ITomiTraHa QYHKINIS BUKOHYETHCS TaKOXK MIJITXOM pedhOpMyBaHHS JIep-
YKaBHOTO MEXaHi3My; BUPOOJIICHHS IMPABOBUX CTaTYTIiB IS AIFOYUX Y CyC-
MIBCTBI MONITUYHUX CHIT; 3I1MCHEHHS HATMIAMY 32 1X JiSUTbHICTIO; BXKHUTTS
BiJIIOBI/THO JI0 3aKOHY HEOOXiJHHUX 3aXOMIB 3 METOIO yIepeIKEeHHS, IPU-
MTUHEHHSI He3aKOHHMX J1ii; BUKOHAHHS J1iH, CIIPSAMOBAaHHUX Ha HATArOPKeHHS
BCEOIYHMX 3B’S3KIB 3 HACEIIEHHAM KpaiHu.

[IpoBigHy poinb y 31iliCHEHHI OMITUYHOI QYyHKIII Biairpae pobora
3 peatizaiii HaliOHAJIBHOT MOJIITHKY. Nnerses He TIbKH PO periiaMeHTa-
1[I0 BIIHOCHH MiX Pi3HUMU eTHOocaMu. [lepmiopsgHe 3HaueHHS Ma€ CTBO-
PEHHSI CIPHUATIMBUX YMOB JJIsi PO3BUTKY JEP>KaBOyTBOPIOIOYOTO €THOCY,
HOTO KyNIbTypH, MOBH, ICTOPUYHHX TPAIUIIii, HAIATOPKEHHS BiTHOCHH i3
Jiacrioporo, AKIOo BoHa cpopmyBanacs 3a kopaoHoM. BonHodac nepxxasa
MMOBWHHA BUSBIIATH 1 y3rOIKYBaTH HaIliOHAIBHI IHTEPECH, BpaXOBYBATH iX
Y CBOIH TIOMITHIII, B TOMY YHCII IPH YXBaJICHHI JIEp>KaBHUX PillleHb, CBOE-
YacHO BUSIBIIITH [DKEPEIIa 3aroCTPEHHs HAPYTH B HALIIOHAJIbHUX BiTHOCH-
Hax 1 BAKOPUCTOBYBATHU JIEP>KaBHO-IIPABOB1 MEXaHi3MH AJI1 BUPIILICHHS
CyNepeyHOCTeH JEMOKPATUIHNM IUISIXOM.

HenTpansue Micie B cucteMi (QyHKIIH 1eMOKPaTHYHOI epKaBU NOCiiae
TICHO TIOB’si3aHa 3 MOJIITUYHOK (YHKIIISI OXOPOHU NPas i c80000 MH0OUHU
i epomadanuna. 1 GyHKIS 3’ IBISETHCS TUIBKUA B YMOBaX JEMOKPATHYHOT
JICpPKaBH 1 IOCTYIIOBO PO3BHUBAETHCS MApalieNIbHO 3 MPOIIECOM 3pOCTaHHS il
MPaBOBOTO, COIIAJIBHOTO XapakTepy. B i 0CHOBI IE)KHUTh PHHIIT BU3HAHHS
JIOAVHY HAWBHIIOIO COMAIBHOIO IIHHICTIO, HEBIIUY)KYBaHOCTI Ta HETIO-
PYIITHOCTI 11 OCHOBHUX KOHCTUTYIIIHUX TIpaB i cBoOO. Buxomsau 3 Bepxo-
BEHCTBA IIPaBa HaJl IEPKABOIO, TIPpaBa i CBOOOIH JIFOAMHN BU3HAYAIOTH 3MICT,
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CEHC 1 HANPSAMKH BCIi€1 TISUTBHOCTI 3aKOHO/IABYMX, BUKOHABUUX, CYIOBUX
oprasiB. BoHU CTaHOBIISITH OCHOBY TIONITHKH Y BIJHOCHHAX 3 IHIIUMH Aep-
’KaBaMH, YCiM CBITOBHM CITiBTOBapHUCTBOM. YHACIITOK YKIIaICHHS HU3KH
MDKHApOIHUX YTOJ, B IKAX 3aKPIIUTIOOTHCS TIpaBa JIFOMUHH, Bi0OyBatOThCS
IHTEepHAIliOHATI3aIIis i€l TpoOJieMH, TIepepOCTaHHS il 13 BHYTPIIIHKOI CIIpa-
BU JICP’KaBH Y YNHHUK MIXXKHAPOAHOI TOJIITUKY.

BaxnuBuM HanpsIMKOM AisUTBHOCTI Iep>kKaBH 13 3a0€31e4eHHsT OCHOBHUX
IpaB i cBOOO/ € PO3MIMPEHHS 3MICTY 1 XapaKTepy CUCTEMH iX rapanTii. Tax,
y cdepi NOTITHYHUX NPaB — II€ CTBOPEHHS HAJNEKHUX ACMOKPATHYHHUX
YMOB JUTSl Y4acCTi IPOMaJISIH Y CIIpaBax JepKaBH, IEMOKpPaTHIHUX BHOOpax
Ta iH.; y cepi eKOHOMIYHUX TIPaB — CTBOPEHHSI YMOB LIS BUIBHOTO BOJIO-
JUHHS BIacHICTIO Tom0. Oco0IMBOro 3HaYCHHs HaO0yBaOTh FOPUIUYHI ra-
paHTii, sIKi HATAIOTh JTIOAMHI MOXKIIUBICTh CaMiii BHKOPHUCTOBYBATH Ta 3a-
XUIIATH CBOI MpaBa i cBoboam. J[is 1ip0ro y 3aKoHI MaroTh OyTH mependa-
YeHi crmoco0u iX 3aiCHEHHS, BCTAHOBJICHI ITPOIIEAYPH iX 3aXHCTY, 0COOIH-
BO y cepi mpaBoCyas.

Buxonanus QyHKIii 3aXUCTy mpaB i cBOOO TIOAWHM 1 TPOMaITHHHA
30iIICHIOETBCS CUCTEMOIO JIep>KaBHUX OPraHiB, cepel] SKUX 0COOJIMBO BaX-
JIMBa POJIb HAJIGKHUTH OpraHaM MPaBoOCYs, BHYTPILIHIX CIpaB, Aep>KaBHOT
0e3meKu ToIIO.

Exonomiuna gyynxyis nepxaBy cripAMoBaHa Ha 3a0€3MeYCHHS HOpMalib-
HOTO (hopMyBaHHs, QYHKIIOHYBaHHS Ta PO3BUTKY €KOHOMIKHM KpaiHu, 3a-
XHCT ICHYFOYHX (POPM BIACHOCTI Ta CTBOPEHHS YMOB IS IX PO3BUTKY.

3MicT eKOHOMIYHOT (PYHKIIIT Ha PI3HUX eTanax PO3BUTKY CYCIiJIbCTBA
Mae cyTTeBi BiaMiHHOCTI. IIpn paboBnacHUITBI, KPIMOCHUIITBI, BITBHOMY
KaImTami3Mi, paassHCBKOMY COIiami3Mi I (pyHKITiS Maja pi3Hi CIIpsSIMOBa-
HICTB 1 3MicT. B yMOBax puHKOBOI €KOHOMIKH BOHA KOHKPETH3YETHCS B HU3-
111 HAMPSIMKIB AisLTEHOCTI Aepxkasu. Ilepemxycim iaeThest Tpo po3poOIeHHS
€KOHOMIYHOT OJITUKY B MacITadax KpaiHu; yIpaBIiHHS HiAMPUEMCTBAMHU
1 OpraHi3amisiMi, sIKi CTAHOBJIATH JepKaBHY BIACHICTh i MaIOTh 3arajibHO-
JeprkaBHe 3HaueHHS (y cdepax sSAepHOI eHePreTHKH, KOCMIYHO1 TisSUIbHOC-
Ti, 3araJibHOZIEP>KaBHOTO TPAHCIIOPTY, 3B’ 3Ky Ta iH.); BCTAHOBJICHHS IIPaBO-
BUX OCHOB PUHKY, 30KpeMa JJisl 3a0e3MeueHHs PiIBHOIPABHOCTI yCiX (hopm
BJIACHOCTI, IPaBOBOT'O 3aXUCTY BIIACHHKA, IPUIIMHEHHS HETOOPOCOBICHOT
KOHKYPEHIIii, MOHOIIOII3MY, OXOPOHH IpaB CIOXKHBaYa TOIO; 3AIMCHEHHS
KOHTPOJIIO 32 TOJIep>KaHHIM 3aKOHHOCTI Cy0’ €KTaMU MiANPHEMHHIIBKOT JTi-
SIBHOCTI TOIO.

KonkpeTtn3oBaHUM pO3BUTKOM €KOHOMIUHOI (DYHKIII € hyrKyis ono-
0amkyeanusa i Qpinancosoeo koumponio, cupsMoBaHa Ha GOpPMyBaHHS Ta
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MIOTIOBHEHHS Ka3HH, ITEPETyCiM IeP>KaBHOTO OIOIKETY, MICIIEBUX OFOKETIB,
3a paxyHOK YCiX BHIIB ITOJIATKIB, 3MIHCHEHHSI KOHTPOIIO 32 YTBOPCHHSM,
PO3MOIITIOM 1 BUKOPHUCTAHHSAM YCiX pecypciB (hiHaHCOBOI CHCTEMH KpaiHH.
Ilomatku, AK BigOMO, MpU3HAYEHI IS TOKPUTTS BUTPAT HAa YTPUMAHHSA
JIEpKaBHOTO arnapary, Iepepo3noily TOX0AiB cepe/l Pi3HUX BEpCTB Hace-
JIeHHs, 3a0e3TMeUeHHsI TePCIEKTHBHOTO €KOHOMIYHOTO, KYIBTYPHOTO Ta
1HIIIOTO PO3BUTKY KpaiHu. DiHaHCOBUI KOHTPOJIb MOTPIOEH IS TEPEBIPKU
BUKOHAHHS (hiHAHCOBUX 3000B’s13aHb NEpe]] IeP>KaBOIO, IPaBUIT HiHAHCOBHX
orepariiif Tomro.

JlepxaBa Ma€ MIMPOKE KOJIO Cy0’€KTiB (JIHAHCOBOTO KOHTPOIIO. 30Kpe-
Ma, B Ykpaini 1ie PaxyHkoa manara Bepxosuoi Panu, HamionansHuit 6aHk,
MinicrepcTBO (iHaHCIB Ta iH.

OnHiero 3 XapakTEepHUX 0COOIMBOCTEH CydacHOI TE€MOKPATHIHOI Jep-
JKaBU BHUCTYTIA€ COYianbHA (YHKYIsA, KA 3’ SBIAETHCS TITBKYA HA TIEBHOMY
eTarri po3BUTKY JCprKaBH, a caMe TOIi, KOJIM ITOYWHAE (DOPMYBATHUCS COITi-
aybHA TpaBoBa JAepkapa. CollianbHa (YHKIIIS CIPSIMOBaHA Ha CTBOPEHHS
YMOB, 5IKi 3a0€31e4yI0Th HOpMaJlbHI YMOBH JKUTTS JIFOAWHHY, 11 BUTbHHN PO3-
BUTOK, CTBOPEHHS PIBHHX MOXJIMBOCTEH ISl yCiX TPOMaJISH Y TOCSATHEHH]
cycrminbHOTO 10OpoOyTY (30KpeMa, TapaHTOBAaHOTO 3 OOKY Aep)kKaBU Mpo-
KUTKOBOTO MiHIMyMY), COLliaJIbHY 3aXUIIEHICTb OCOOUCTOCTI.

HasBHicTh y AeprkaBu comiaibHOT (GYHKIIT Ta CTYMiHb aKTHBHOCTI B ii
3IIHCHEHHI 3aJIeXaTh BiJ PiBHA ii MaTepiallbHOTO PO3BUTKY, KYJABTYPHHUX
TpaIulliil cycmiibcTBa. 30KpeMa, B CydacHOMY LMBIJTI30BaHOMY CBITI, JIe
JIOCHUTD MOCITIIOBHO BIIPOBAJIXKECHA 1J1es1 COLIAJILHOT IeP:KaBH, 3IHCHEHHS
CoMiaabHOI PYHKIIT MOAIICHO MK IEPYKABOKO 1 ITPOMASIHCHKUM CYCIILIb-
CTBOM B Pi3HIH Mipi — 3aJI€)KHO BiJl KOHKPETHAX YMOB IIEBHOT KpaiHH.

CorriansHa QyHKITIS 3MIHCHIOETHCS Y ABOX BYKIMBUX HaPSIMKaX: TIEp-
Ui — 3a0e3neyueH st IpaBa KOXKHOTO Ha CBOOOY Iparli, 3aifHIATOCTI Ha-
CeJIeHHs, Mirpaitlii po60o4oi CHIIM, KOHTPOJIIO 32 YMOBaMH IIpalli 1 Bi/IMOBi -
HICTIO X BUMOTaM TEXHIKH O€3MeKH, COIiaTbHOTO 3a0e3MeYeHHs 1 cTpaxy-
BaHHS; JPYTHH — COLIAJIbHUM 3aXHUCT THX, XTO MOTpeOye IepKaBHOT MiJl-
TpUMKH: O€3pO0ITHUX, IHBAITIIB, JIITHIX JIFOACH, 0araTOMITHUX CiMeH, CUPIT,
JITEH B HEMOBHUX CiM’sIX, IEHCIOHEPIB, CTY/ICHTIB.

Y cydacHOMY CBITi HaOyJ1a MOMUPEHHS eKO102IUHA YHKYIS Oepiicasi,
ab0 @yuryis oxoporu npupoou ma payioHaIbHO20 GUKOPUCTNAHHS NPU-
POOHUX pecypcig, CIPSIMOBaHa Ha 3a0€3T€UEeHHS €KOJIOTTYHOTO T0OpoOyTY
TPOMaJISH 1 eKOJIOTIYHOI Oe3nekn kpainu. Bona HabyBae Bce OUTBIIOT aKTy-
aTBHOCTI JJTSI JTIOACTBA, TisTbHICTH SKOTO B YMOBAaxX CTPIMKOTO HayKOBO-
TEXHITHOTO IPOTPECy CTa€ YNHHUKOM MacIITaOHOTO BIUTMBY Ha TOBKIJIIS.
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st aisyipHICTH CYyIPOBOKYETHCS MOPYIICHHSIM MPUPOAHOT piBHOBAru
B EKOJIOTIYHHIX CHCTEMaX, 0 3a3HAIOTH BEITMKOI KO BHACITIIOK 3a0py/I-
HEHHS TOBITPS, TPYHTIB 1 BOTHUX JDKEPEIT BiIXOMaMH BUPOOHHUIITBA, Pali-
artiero, 3HNKHEHHS 0ararboX BHIIIB KUBUX OPTaHi3MiB TOIO. Yce IIe € cep-
H03HOIO 3arp03010 HE TUIBKH POCIIMHHOMY 1 TBAPUHHOMY CBITY, a i 30pOB’I0
Ta XUTTIO JIIOAWHU. 3a LUX YMOB MpoOieMa eKoJIorii CTae OCHOBHOIO HE
TUIBKY B MEXaX OKPEMOi KpaiHu, a i y TNo0aaTbHOMY Mi>KHAPOITHOMY MacII-
Tabi, MepeTBOPIOIOYNCH Ha MPOOJIeMy PSATYBaHHS yCHOTO JIIOACTBA, LiIOT
TUIAHETH.

OCHOBHUI1 3MICT €KOJIOTiYHOT (DYHKIIT CTAHOBJIATD JIEpKABHE YIIPaB-
JIHHS 1 KOOpJUHAIlIS AiSIBHOCTI B rajgy3i OXOpoHHU JOBKiLIs. JlepikaBa
3IICHIOE TUIaHYBaHHS €KOJIOTTYHOT MOTITHKH, HOPMYBaHHSI SIKOCT1 JIOBK1JI-
JIST; BYKMBAE 3aX0/IiB IIIO/I0 BiIBEPHEHHS €KOJIOTIIHO IITKIJUTHUBOI TisITHHOCTI,
ToTIepeKEHHS 1 JIIKBiAaIlii apapiit, CTUXIHHOTO JIXa, KaTacTpod; 3MiHCHIOE
Jep>KaBHUN KOHTPOJIb 3a T0ACPIKaHHAM IPUPOJHO-OXOPOHHOI'O 3aKOHOAB-
CTBa, TIPUTATYE JI0 BIAMOBINAILHOCTI 0Ci0 i opraHizarii, BUHHI y IOPYIIIEH-
Hi €KOJIOTTYHIX BUMOT.

OpnHe 3 BaXIIMBUX MICIb y JIISUTBHOCTI IepyKaBH MOCinae hpynxyia pos-
BUMKY KVIbIMYPU, HAyKu i ocgimu. Pa3oM 3 TUM He 3aBXau T npuaisiacs
Besinka yBara. Jlo HoBoro yacy 3axoau B IboMy HaIpsiMKy 3 OOKY AepsKaBH
MaJli YaCTKOBHUI, HECUCTEMaTHYHUH XapaKTep, HEPIKO HayKOBO-OCBITHS
JUSUTBHICTD 3/1IHCHIOBAJIACS HE CAMOIO JCPIKaBOI0, a IHITUMH IPOMAJICBKUMU
THCTUTYIISIMH, 30KpeMa, IEPKBOIO. BenrKy poib A po3BUTKY Wi€l BpyHK-
1ii Bifirpana emnoxa [IpocBITHUIITBA, Oyp)Kya3HUX PEBOJIIOLIN Ta OypXJin-
BOTO ITPOMHUCIIOBOTO PO3BUTKY, KOJIU BiAOYIIOCS yYCBIIOMIICHHS BaXKITHBOCTI
c(hepr HayKH i OCBITH ISl YCITIIHOTO BCEOITHOTO PO3BUTKY CYCHIBCTBA
1 IepKaBH.

B ymoBax cyudacHOl Aep:kaBu po3misiayBaHa (PyHKIisS CIpsIMOBaHA Ha
MiTHATTSA KyJTYPHOTO 1 OCBITHBOTO PiBHIB IpOMaJIsiH, HEOOX1THUX ISt
[IUB1TI30BaHOTO CYCIIJILCTBA, CTBOPEHHS YMOB JUIA iX Y4acTi B XKHTTI Cyc-
MJIBCTBA, KOPUCTYBAHHSI BiATIOBIIHUMHU KYJBTYPHUMH 1 HAYKOBUMH JOCSIT-
HEHHAMH, 320€3MCUEHHS HayKOBO-TEXHIYHOTO PO3BUTKY CYCHiIbCTBa. Ii
3MICT CTaHOBJIATH TAKOXK JiepKaBHA MIATPUMKA PO3BUTKY MHCTEITBA —
JiTeparypu, Tearpy, KiHO, My3UKH, apXiTeKTYpH; 30epeKeHHsI 1ICTOPUKO-
KyJIBTypHHX I1aM’ STHHKIB, ICTOPUYHIX KOMILIEKCIB, 3aII0BITHUX TEPUTOPIH,
apxiBiB, My3eiB, 0i0110TeK; MOMHUPEHHs (Pi3MYHOT KYIBTYPH i CIIOPTY; PO3-
BUTOK BITYM3HSHOI HAayKH, i IHTETparlisi B CBITOBY HayKy. Jlep>kaBHa min-
TpuMKa ((piHaHCOBa, MaTepialibHA TOIIO) OCBITSIHCHKHUX, BUXOBHHUX, HAYKO-
BHX YCTaHOB, 3aKJIAJiB KYJIETYPH 0COOIMBO HEOOXiTHA B YMOBaX PHHKOBUX
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BiZTHOCHH. J{epkaBa MOBUHHA 3BUTBHSITH 111 c()epu CYCIITIBHOTO KUTTS BiJ|
PVHKOBHIX MEXaHi3MiB, OpaTH iX, K MPaBUJIO, Ha CBOE MTOBHE 3a0€3IICUCHHS.
VY cdepi 0xopoHH 310POB’ S, OCBITH, KYJIBETYPH JIep’kaBa Ma€e BECTH ITOCTIiH-
HY po0OTYy 3 3a0e3IedeHHs X 3aralbHOIOCTYITHOCTI.

BcesaranpHOro 3HaueHHs Ha CHOTO/IHI HaOyBae inghopmayitina Qyrxyis
JepXKaBH, 110 MOB’A3aHO 3 OCOOJUBOCTAMHU Cy4acHOTO CyCIIIJIBCTBA, SIKE
MOXe OyTH OXapaKTepHU30BaHe K CyCHUILCTBO iH(opMmamiliHe.

IH(dopmanis mepeTBOPIOETHCS Ha BKIMBUN €KOHOMIYHHI pecypc,
iH(popMaLifHO-KOMYHiKalliifHi TeXHoJorii Ha0yBaloTh Bce OLIBIIOrO 3HA-
YeHHS B eKoHOMilli. OOcsaru iHGopmMarlii, HeoOXiHOT 1Jis 3a0e3MeUCHHS
KUTTENISUIBHOCTI CYCHIBCTBA, OCTIHHO 301IBIIYIOTHCS, MiBUIIYETHCS
piBeHs i moctymHOCTi, MOOTEHOCTI. DOopMy€eThCs BCcecBiTHIH iH(OpMaItiii-
HUI TIPOCTIp, Ha OCHOBI SKOTO BiIOyBa€ThCA 1HTETPALlisi BCHOTO JIFOJCTBA.
B 3B’s13Ky 3 UM y CKJIaJli CYCITUTBCTBA BUOKPEMITIOETHCS iH(pOpMAaITiitHa
cepa.

Onncana 3Ha4ymIiCTh iH(QOpMAaNiiHOT chepr poOUTS il OaskaHUM 00’ €KTOM
Ta 3ac000M U151 37I0BKHBaHb, SIKI MOXKYTh ITOJISITaTH y MOHOTIONI3ALIl JKepen
iH(OpMaIlii, TOIMPEHH] HENPaBIUBUX BiJIOMOCTEN, MAHIITYITFOBAHHI MACOBOIO
CBIJIOMIiCTIO, BUKpaJIaHHi, 3HHUIICHHI iH(opMalIlii To1o.

Indopmaniiina QyHKIis AepKaBH peati3yeThes depes 3a0e3medeHHs
HOPMaJIbHOTO (PYHKIIIOHYBaHHS Ta CTAJION0 PO3BUTKY iHPOPMAIIIHHOI chepu.
3micToM wi€l QyHKLIT € BU3HAUCHHS iHPOPMaLiiHOT TONITHKH; CTBOPEHHSI
OpranizaliifHO-IPaBOBUX OCHOB iH(opMaIiifHOi chepy; pealbHe rapaHTy-
BaHHS BUTLHOTO 00iry iH(opMaIlii; 3armodiraHas pi3HOMaHITHAM 3JI0BKHBaH-
HSIM Y 3a3HaueHii cepi, 3a0e3nedeHHs iHGpopMalliifHoi Oe3neKn TomIo.

Dynxyis 3a0e3neuenns pejicumy 3aKOHHOCHI i RPagonopsoKy CIpsIMO-
BaHA Ha HEyXWJIbHE OJEPKaHHS 1 BUKOHAHHS HOPMAaTUBHUX IPUIIHCIB
yciMa yJyaCHHKaMH CYCHUTbHUX BigHOcHH. Peamizaris miei QpyHKIii mepe-
CIIily€ METY CTBOPCHHS HAJIC)KHUX YMOB JJIS KUTTEAISIIBHOCTI TPOMAJIsH,
CYCITITLCTBA B LIJIOMY, QYHKI[IOHYBaHHS IIPABOBOI, MOJITHYHOI Ta iHIIHX
cucTeM. Y HEIEMOKPaTHYHHUX JepxkaBaX, 30KpeMa, sk 1e O0yiao B CPCP,
BOHA YacTO JIULIE IPOTOJIOUIY€EThCS, IPOTE 3AIHCHIOETHCS HE TIOBHOIO MipOIO
Ta HEMOCIiAOBHO. Y MpaBoBill Aep:KaBi 3a3HadeHa QYHKIIS TpaHcHopMy-
€TBCS Y YHKYII0 3a0e3neuenHs npago3akoHHOCMI i npagonopsoKy Ta CIps-
MOBaHa Ha YTBEpI)KEHH MaHYBaHHS NpaBa B ycix cepax KUTTs.

TooBHEMU HapsSIMKaMH JisTBHOCTI JePKaBH 3 3a0€31eUeHHS [TPaBO-
3aKOHHOCTI 1 TPABOIIOPSIJIKY €: BIOCKOHAJICHHS POOOTH 3aKOHOABIIS 3 yXBa-
JICHHsI IOCTYIIHUX HACEJICHHIO 3aKOHIB, JOBEIECHHS iX 0 BiZioMa HACEJICHHS;
I IBUTIICHHAS POJTi TIPABOCYIIS; TIOJIITIIICHHSI OpTraHi3ariii poOOTH ITPaBOOX0-
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POHHUX OpTaHiB, 0COONIMBO B OOPOTHOI 3 OPraHi30BAHOIO 3JIOUNHHICTIO;
BCceOIUHE PO3TOPTAHHS JEMOKPATHIHUX IMPHUHITUIIIB i HOPM Y TisITBHOCTI
Jiep’KaBHOTO amapary. Ha ocoOmuBy yBary 3aciyroByIOTh 3aXOJH OO
T IBHTIICHHS TTPABOCBIIOMOCTI SIK TPOMAaJISH, TaK 1 mocamoBux oci6. [IpaBo-
BE€ BUXOBaHHSI MOKJIMKAHE JJOHECTH JI0 CBIZIOMOCTI JItO/IeH PO3yMiHHS HE0O-
XIJTHOCTI 3HaHHS HUMHU 3aKOHIB 1 BUKOHAHHS 1X BHMOT, a TaKOX 3HAHHS
CBOIX MpaB i BMiHHS 1X BiJICTOIOBATH Ta 3aXHILNATH 3aKOHHUM CIIOCOOOM,
MIPUILIETUTH KOXKHOMY TPOMAJITHUHY ITOYYTTS HETEPIIUMOCTI 0 OY/b-SIKUX
MOPYIICHb 3aKOHOJIAaBCTRA. 3 I[I€F0 METO0 TIOBUHHA OPTaHi30ByBaTUCS BiJl-
MOBI/IHA CUCTEMA MTPABOBOTO BUXOBAHHS, HABYaHHSI, 3aCO0IB pONaraHim,
a TAaKOXX BECTHUCS TMOCTIiHA HiJiecpsiMOBaHa po0OTa B 3a3HaYEHOMY Ha-
IPSIMKY. 3PEITOor0 Bee e Mae chopMyBaTH y CyCIIUIbCTBI TAKW CTaH pedet,
KOJIM TIepeBaXkHa OLTBIIICTH JIFOJEH CITiTy€e TIpaBy B CHUTY BIACHOT IITMOOKOT
MIePEKOHAHOCTI B HOTO IIHHOCTI.

— § 4. 30BHIIIHI QyHKUIIT 1epKaBH

[epexonsun 10 po3misily 30BHIMIHIX QYHKIIH Aep>kaBH, CIil 3a3Ha-
YUTH, 10 CY4acHI I100ai3aliifHi IponecH poOsITh HeH TpaauLinHUHN JIs
Teopii AepikaBH 1 MpaBa MOMLT JOCUTh YMOBHUM. MOXHa CTBEPIIKYBaTH,
1110 MOJIITHYHA, €KOHOMIYHA, COIlliaibHa, SKOJIOrYHa Ta 1HII (YHKIIT aep-
’KaBH MalOTh SIK BHYTPIITHIN, TaK 1 30BHINTHINA aCTIEKTH.

Y Toii ke Jac iCHYIOTh 1 crierudidHi 30BHINTHI (GYHKIIT AepKaBH.

BaxuBuM HaITpsIMKOM 30BHIITHBOIIOITHIHOI TISITEHOCTI ACPKABH € ii
obopounna gyuryis. I'onosHe ii npu3HaueHHs — 3a0e3MedyBaTH BOEHHY
oe3nexy nepxasu. [IposBamu miei ¢yHKIIT € 30poitHMIA 3aXUCT MITICHOCTI
1 HEIOTOPKAaHHOCTI BIacHOT TepUTOPii, BUKOHAHHS MI>XKHapOJHUX
3000B’s13aHb, 3aCTOCYBaHHS Y Pa3i HEOOX1THOCTI AJIsl pO3B’sI3aHHS MiXKHA-
pOAHUX KOHQIIIKTIB 30pOHHUX CHIL.

3nilicHeHHS] 000POHHOT (PYHKIIIi BUCTYIIA€ FTAPAHTOM CaMOTO iICHYBaHHS
JepKaBH, a BiATaK, e(heKTUBHOTO BUKOHAHHS BCIX iHIIMX 11 QyHKMiH. Po-
00Ta 3 000POHU KpaiHU MOXKE 3/IIHCHIOBATHCS 32 PI3HUMH HaNpsIMKaMHU:
BUPOOIIEHHSI 000POHHOT CTpaTerii; 3MilHeHHs 30pOHHX CHIT; 3aCTOCYBaH-
HS OCTaHHIX y pa3i HeoOXiTHOCTI; OXOpOHA ep>KaBHUX KOPIIOHIB.

ITounHarouu 3 MpyToi MOJIOBUHM X X CT., Ienajli OLTBITOro 3HAYCHHS Ha-
OyBae hyHKyis 3ab6e3neuents Mupy i nNiOMpumMKU cgimogo2o nops0xy. Bona
HOJISIra€ y MPOBEAEHH] AUIIOMAaTHYHOI POOOTH 3 MPUIIMHEHHS ICHYIOUHX
1 HeIOMyIIEHHsI HOBUX KOH(IIIKTiB. B 0CHOBI Mi>KHapOIHOI IO THKH, CIIPS-
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MOBAHOI Ha peatizallito 3a3HadeHO1 PyHKIIIi, JIexKaTh MPUHITUIIN HE3aCTOCY-
BaHHS CHJIM, MUPHOTO BUPIIICHHS CTIOPiB, PiBHOI O€3IMeKH AeprKaB, ITOI0-
JaHHs akTiB arpecii Tormo. [Ticas Jpyroi cBITOBOT BIlfHH CTaJIO0 3pO3YMIIINM,
IO TITBKY BHACTIIIOK CITITFHOI AisUTBHOCTI JIepyKaB MOYKHA 320e31EYUTH MU
Ha 3eMHill KyJIi, BCTAHOBUTH 1 TIATPUMYBAaTH CBITOBHIA TIOPSIOK.

HaiironoBHimmmy HanpsiMkamu 1€l QYHKIIT € BEJCHHS 3a IOMOBJIE-
HICTIO MIXK JiepKaBaMH ASUIBHOCTI 3 p0330pO€HHS, HEPO3MOBCIOPKEHHS
30poi MacoBOTo 3HUIIEHHS, T0AEP>KaHHs 30008’ A3aHb 3 3a00POHH SIEPHUX
BUTIPOOYBaHb, MMOCTYIOBOI JiKBinaLii siaepHoi 30poi. OcTaHHIM YacoM Mo-
CUJIHJIOCS CITIIBPOOITHUIITBO JIEPIKaB MIOJI0 OPTaHi3allii KOJICKTUBHUX JIiH
y cepi 60pOTHOU 3 MIXKHAPOIHUM TEPOPU3IMOM.

CBiTOBHH NOPSIIOK MiITPUMYETBCS IIISIXOM y4acTi CBITOBOTO CITIBTO-
BapHCTBAa B yPETYIIOBAaHHI JIOKAIIBHUX KOH(IIIKTIB, M/ Yac SKUX MOPYIIy-
IOThCS IIpaBa JIIOAWHU, OCOOJUBO CTOCOBHO HAI[lOHAJIbHUX MEHIIKH, 110
BHMarae Mi>KHapOIHOTO BTpyJaHHs. [Ipn boMy CITij HaroJIOCUTH Ha TIif-
BUIIICHIN BiIMOBIIATBHOCTI 3a MATPUMKY CTaOLTBHOCTI 1 TOPSAAKY B Cydac-
HOMY CBIiTi Takux nepxas, sik CIIIA, Benmuka bpuranist, ®panmis, Himed-
ynHa, [Tanis, Pocig ta in. 30poiiHi cuiu AesIKUX IepKaB MOXYTh Oparu
y4acTb y BIICBKOBHX OTEpalisiX, CIPIMOBaHUX Ha IPUIMHEHHS 30pOHHIX
KOH(ITIKTIB, YCTAHOBJIEHHS Ta HIATPUMKY MUPY B MIPOOJIEMHHUX perioHax
TUIAHETH.

VY 3a0e3mneueHHi MUpY 1 MIATPHUMKH CBITOBOTO TOPSIIKY BaXKJTUBa POJIb
BIJIBOJIUTHCS MIXKHAPOIHUM opraHizaiiism. ['ooBHa 3 Hux — Oprasizaiis
06’ennanux Hamiit, crBopena B 1945 p. 3a iHINIaTHBOIO IIaB JIEpiKaB-
nepeMOKHUIb ¥ JpyTiif cBiTOBIi BiifHi.

Huni Bce OinbItie pO3BUBAETLCS (YHKYISL CRIBPOOIMHUYMBA CYUACHUX
deporcas. ViieThest Ipo PO3BHTOK MOTITHYHAX, GKOHOMIUHHX, IPABOBHX,
KyIBTYpHUX, iIHPOPMaLiHHUX Ta IHIINX BiIHOCHH, 110 Oa3yBaBcs O Ha rap-
MOHIHOMY TIO€IHaHHI iHTepeCiB KOXKHOI 3 KpaiH.

Ponb mi€i ¢yHKIiT 0COOTUBO BaKIIUBA JISI PO3B’I3aHHS IPOOIEM MiXK-
HApOIHOTO XapakTepy: 3armobiranHs i JiKBigamii HACTIIKIB IPUPOAHUX Ta
AHTPOIOTeHHMX KaTacTpod, 10 BUXOIATH 38 MEXi KOPJOHIB OJHi€T neprka-
BU; OXOPOHH IPHPOJHUX PECYPCiB i TOBKULISI; OOPOTHOH 3 emigeMisiMu
i emizooTisiMu; 3axucty CiToBoro OkeaHy; palioHaIbHOTO BUKOPUCTAHHS
CHUPOBHHHUX, EHEPreTHUYHUX PECYPCIB SIK 3arajbHONIIOACHKOTO Hal0aHHSI.
3HAYHOTO PO3BUTKY HAOYJIO CITIBPOOITHUIITBO ICPHKAB Y BUPIIICHH] TUTaHB,
OB’ SI3aHUX 13 OCBOEHHSAM KOCMIYHOTO IIPOCTOPY, 30KpeMa 30epeskeHHIM
Hioro yrctot. Ha 0OCHOBI B3a€MHUX TOMOBJICHOCTEH JIEp>KaBU Y3TOIKYIOTh
1 BiITTOBITHY HaIliOHAIBHY ITOJIITHKY.
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[[lomani BeTUKy poJIb Bilirpae yynxyis eeponeticobkoi ma c8imoeoi in-
meepayii. BaxxnuBoro ii CKI1agoBoto sl YKpainw, K i U1 0aratbox Kpaid
koymmmaboro CPCP, € iHTerparis B €BpONEHCHKY Ta CBITOBY €KOHOMIKY.
Bona BummnBae 3 BU3HaAHHS eKOHOMIYHOT B3a€EMO3JIEKHOCTI IEpKaB y piz-
HOMaHITHUX c{epax BiITHOCHH — BUPOOHHUIN, HAYKOBO-TEXHIYHIH,
BaJIFOTHO-(DIHAHCOBIH, TPAHCTIOPTHIH, B SIKUX JIESKi IEP>KABU JIOTIOBHIOIOTh
OJIHA OJTHY Ha OCHOBI PO3IIOJiTy TIpalli, B3aEMOOOMiHY, B3a€MOY3TOJKEHHSI
LUISIXiB PO3BUTKY Ta iH.

OcCHOBY iHTETpaLiiHUX MPOLECIB CTAHOBIATH 3arajlbHOBU3HAHI MPHH-
LUITY CYBEPEHITETY AeprKaB IO iX MPUPOIHUX pecypciB (KoxKHA Aeprka-
Ba BUIBHO PO3MOPSKAETHCS HUMH); CBOOOIN BUOOPY iHTErpamiiHux
3B’sI3KiB; PIBHOCTI, B3AEMOBHTIIHOI CITIBIIPAIli, HE3aCTOCYBaHHS TUCKPHMi-
HaIlIHHKUX 3aX0/liB. BinmoBinHO 10 HUX OyayeThCs Aep:KaBHO-TIPaBOBUI
3aXHCT MpaBa BIACHOCTI Ta IHO3EMHUX IHBECTHIIIH, K1 TOBUHHI OyTH 3a-
XUIICHI Bl HAIIOHAJII3aIii Ta eKCIponpiaIii.

KonTpoJbHi 3anuTanus

Bxaxite 03HaKM (QYHKIIH AepKaBH.

HasBith xnacuikarii GyHKIIiH qepxaBh.

OxapakrepusyiiTe comianbHi Ta MOMITHIHI QPYHKIIT TepKaBH.
OxapakTepu3yiTe €KOHOMIUHY Ta eKOJIOTiuHY (PYHKIIi IepKaBH.
OxapakTepu3yiTe OCHOBHI 30BHIIIHI (QyHKIIT 1epKaBy.

Dk
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PO3I[i.]1 ] ————————
Dopma Jep:xaBu

§ 1. [TonsTTA i CTPYKTYpa hOopMHU AepKaABH

®dopma epKaBH € OIHIEIO 3 TOIOBHUX KAaTETOPIiH, SIKi i1 XapaKTepu3sy-
10Tb. @opMa Hajae OyTTsI 3MICTY i CyTHOCTI AepxaBu. JlocimimkeHHst popMu
IepkaBu Mae BiacHy ictopiro. Ille y gaBHix I'pemii i Pumi dimocodu Ta
IOPUCTH BHUCIIOBIIIOBAJIM AYMKHU II0J0 po3yMiHHS opmu nepxkasu. Taxk,
[Inaron moxinas aepxkaBu 3a GOPMOIO, BUXOISUH 3 TOTO, XTO 3MIHCHIOE
YIIPAaBIiHHS JepKaBor0. BiH BUIUISAB 11’Th (YOpPM JepKaBU: apUCTOKPaTis —
CITpaBeIINBE MPABIiHHSA HAUKPAITIX, TAMOKPATis — TPaBIIiHHS HAHOLTBITT
CWJIBHUX BOTHIB, OJirapxisi — MpaBIiHHS HEBEIMKOIO KiTbKICTIO Haltbarar-
MIMX YWIEHIB CyCIiNbCTBA, AEMOKpATis — BJlaJla HapoLy, THPaHis — Biaza
onHi€i ocoOu. BiH Bka3zyBaB Ha MOXIIUBICTH TIOCTYIIOBOTO MEPEPOCTAHHS
onHi€el hopMH B iHIITY.

Apucrorens monuisiB GopMH IepKaBU 3a JBOMA O3HAKAMU: KilIbKiCTIO
THX, XTO IPaBUTh (OJHH, ACKLIbKa, 0araro); y yuix iHTepecax 3IiHCHIOETCS
npaeiiHast. OcTaHHs 03HaKa OyJia KpuTepieM MOy Aep kKaB Ha PaBUIIbHI —
MOHApXisl, apUCTOKPATis 1 TIOMITisA, I TIPABITIHHSA 30IMCHIOETHCS B IHTEpECcax
YCIX 4WJIEHIB CYCIILCTBA, T4 HEMPABWIIbHI — THPaHis, OJIirapxis i JeMoKpa-
Tisl, JIe IPaBJTiHHS 3[IHCHIOETHCS B IHTEpECaX THX, IO MPABIISATh.

Hinepon kputepiii po3MeKyBaHHs (OpPM JepikaBH BOaYaB y Xapakrepi
1 BOJIi THX, XTO TIPABUTH y JAePrKaBi. 3a UM KPUTEPIEM BiH PO3ALISAB TPH IMPOCTI
(hopmu epikaBy: LAPCHKY Biagy — MOHAPXII0, By ONTHMATIB — apUCTO-
KpaTilo Ta HapoAHY Biagy — AeMokpariro. [Ipore ui ¢opmu, 3a Llineponom,
HE € HaliKpamMH. [reanbHoro GpopMoro ieprkaBy BiH BBaKaB 3MillIaHy Gopmy,
JIe TIO€THaH1 IO3UTHBHI PUCH YCIX MPOCTHX (HOPM ACprKaBH.
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Po3oin 7. @opma depirrcasu

Y XVIII cr. mpu ananisi ¢popm aepxasu 11.-JI. MoHTeCKbE 3BEpTaB
yBary Ha pi3HHUITIO0 METOIB 3MIHCHEHHSI JepKaBHOI BIIATN B yMOBaX Pi3HUX
il hopm. Ha 11iif OCHOBI BiH BU3HA4YaB Taki (OPMHU JEep KaBU: PECITyOIIiKY,
B SIKili OpraHi3amiro i 3MiHCHeHHS Iep>KaBHOI BJIa I BU3HAYAIOTh TaKi SKOC-
Ti, IK JOOPOUYECHICTH 1 PiBHICTH, MOHAPXIFO, JIe OCHOBOIO BJIA/IH € TiHICTD,
Ta JIECIIOTI0, /Ie OCHOBOIO BIIaJI BUCTYIIAE CTPaAX.

XK.-XK. Pycco posrisinas Gopmy aepkaBH K CTPYKTYpHY OpraHi3aiito
BUIIMX ACP)KaBHUX opraHiB. BiH BuAiNAB Taki popMu AepkaBU: MOHAp-
X100 — BJaja 3A1HCHIOETHCS OJIHIEID 0CO00I0, APUCTOKPATil0 — Biiaja
3MIACHIOETHCS HEBEIIMKOIO TPYTO0 Haibararmux ocib, 1eMoKkpariro —
BJIaJia 3IIMCHIOETHCS yCiMa YIeHAMH CYCITiIbCTBA.

VY nopanemoMy HayKa BHXOJHIIA 3 TOTO, O (hopMa € Crioco0oM icHY-
BaHHS JICPKABU SIK TaKO1, BIIOOpaXEHHSAM 3MICTY 11 TisSTIBHOCTI, IO cama
o co6i ¢hopMa € 3MiCTOBHOIO. bys10 3po0IIeHO BUCHOBOK IIIOMIO SIK TEOpE-
THYHOTO, TaK 1 MPAKTHYHOTO 3HAUYEHHS ITpodiieMu hopMHu JepKaBH, 00 Bif
opraizarii 1 peamizarii 1ep:xaBHOI BIaIH, B3aEMOii Mix ii cy0’ekTamu
3alexarh e()eKTHBHICTh JIePKABHOTO YITPABIiHHA, CTAOUIBHICTD Y JepiKaBi,
CTaH 3aKOHHOCTI 1 TpaBonopsaAKy. Popma nepxaBu Mae Ty e iCTOTHE 3Ha-
YEHHS B MOJITUIHOMY, EKOHOMIYHOMY, COI[ialIbHOMY Ta 1JI€0JOTIYHOMY
acreKTax.

IOpuanuna Hayka BupoOuia yHiBepcalbHy KOHCTPYKIIiIO, BTiICHY
B TAKOMY CKJIaJIHOMY IOHSTTI, SIK ¢opMa nepkaBu. BoHa Bkitouae Tpu
TOJIOBHI acneKTH: 1) MOpsAA0K CTBOPEHHS BHIINX OPraHiB JAepiKaBH, Bi-
HOCHHH MK HUMH Ta HaceJeHHsM Kpainu (popma mpasniHasg); 2) crocio
TEPUTOPIATBHOTO YCTPOIO ACpPKaBH, TOOTO IEBHUH MOPSIOK BiTHOCHH MiXK
[IEHTPATHLHUMHU, PETIOHATFHUMH Ta MiCIICBUMH OpTaHAMHM BIaaH (IepKaB-
HUW yCTpiit); 3) MpuHOMH Ta METOAM 3MiHCHEHHS MOJMITHYHOI Mep>KaBHOT
BJa (TIOMITHYHANA peknuM). BiamosigHo ¢dopma aep:xkaBu ckradaemobcs
3 MPbOX 20108HUX eleMeHmIB: (opmu NPasIiHHA, YOPMU 0ePHCABHOZO
YCmpow ma Gopmu NOTMUUHO20 PEXHCUMY, W0 XAPAKIMEPUIVIOMb CUCTEMY
835MUX 8 EOHOCMI CNOCODI8 Op2aHizayii 0epicasHol 1aduU, Mepumopiaib-
HO20 YCcmpoio | Memoodie ma cnocois 30iliCHeHH s 81A0U.

3 1pOr0 BU3HAYCHHS BUIUIMBAIOTH O3HAKH, IPUTAMaHHI JaHOMY TIO-
HATTIO.

1. Buenns npo ¢popmy epkaBu pO3KpUBAE 30BHIIIHI iICTOTHI 0COOIH-
BOCTI Oy/1b-5IKOT JIeP>KaBH, 1110 BIAPI3HAIOTH 11 Bifl IHIIUX JACPIKAB.

2. Enementu opmMu aep:kaBu OpraHiqHO B3a€MOIIOB’sI3aHi 1 XapakTe-
PHU3YIOTH 3 PI3HUX OOKIB €IWHE SBHUIIE, B paMKax SIKOTO CIIPaBJISAIOTH B3a-
€MHUH BIIMB OWH Ha OTHOTO.
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3. dopma eprkaBy yepes XapaKTEPUCTHKY BIACHUX eJIeMeHTiB ((popmu
MPaBIiHHS, JEP>KABHOTO YCTPOIO 1 JePKaBHO-TIPABOBOTO PEXKUMY) BiIO-
Opakae iICTOTHI O3HAKH JEPKaBH K OpraHi3allii KOHKPETHOTO CYCITbCTBA
Ha MEBHOMY ICTOPUYHOMY eTarli Horo po3BUTKY.

4. dopma nieprkaBy OB’ s13aHa 3 ii CYTHICTIO 1 MpU3HaUeHHsM. [cHye or10-
CepeKOBaHU BILUIMB ()OPMH AEp>KaBU Ha PO3BUTOK JIEMOKPaTHYHMX 3acafl,
TPOMaJSIHCBKOTO CYCHUIBLCTBA, MPABOBOI COLIIaBbHOI AP KaBHOCTI TOILO.

5. ®opma aepkaBu O6arato B YOMy BH3HA4a€ CYTHICTb 1 IPU3HAYCHHS
JeprkaBd. X04a B IbOMY CEHCI HEMa€ MPSIMOTO 3B’ SI3KY MiXk (POPMOIO i CyT-
HICTIO JIepKaBH, IPOTE iCHY€E OMOCEPEIKOBaHUI BILTUB (JOPMHU JIepKaBU Ha
PO3BHUTOK JEMOKPAaTHYHHX 3aca], TPOMAJITHCHKOTO CYCIUIBLCTBA, TPABOBOT
COLIIaJIbHOI JePKABHOCTI Ta iH.

Ha ciemmdiky dhopmu nepskaBu BIDIUBAE BEIUKA KUTBKICTh YNHHUKIB.
Jlo Takux YMHHUKIB, IO 3HAYHOIO MipOI0 BH3HAYAIOTh KOHKPETHY (hopMy
JepKaBH, I BITHECTH: NOAIMuU4Hi — CTYITIHb PO3BHTKY CyCHUIBHOTO Ta
JIEPXKaBHOTO XKUTTS, 3aBJaHHsI 1 I[iTi, 1[0 CTaBHUTH Tepe]; co000 AepikKana,
CHIBBiIHOIIEHHS TOJITUYHUX CHJI, SIKi BU3HAYAIOTh BHYTPILITHIO CYCHIIEHO-
MIONIITHYHY CUTYAIIif0 B KpaiHi, XapaKTep JisUIbHOCTI BIAJHUX €JIIT; eKOHO-
Miuni — eKOHOMIYHHMU yCTpill JepKaBH, MaTepiajdbHl YMOBH JKUTTS CycC-
MiJIbCTBA, EKOHOMIYHI 3B’SI3KU JIePIKaBU; i0€0N02iUHO-KYIbMYPH] — JIOMi-
HYBaHHS y CYCHIIbCTBI MEBHUX i€OJIOTIH, KyIbTYpPHHUH PiBEHb HAPOLY,
XapaxkTep pe’iriiHuX MipKyBaHb, iICTOPUYHI Tpaauuii; coyianbuo-
HayioOHAIbHI — HASIBHICTH y IEPKaBl Pi3HUX HAI[IOHAJILHOCTEH, COIlIalTbHIX
IpyI 1 KJ1aciB, AKi 374aTHI BIUIMBATH HA PO3BUTOK (HOPMH JEPIKABU; MidiC-
Hapooui — BIUIMB 1HIINX KpaiH, MKHApOAHUX OpraHi3alliili, MKHapOIHO-
TO CIIBpOOITHHUIITBA MTOJI0 KOHKPETHOI JIEP>KaBH.

§ 2. ®opma epKaBHOIO NPABJIIHHSA

dopma npaBIiHHSA — ye eremenm Gopmu oepicasu, SKuil xapakme-
pusye cnocoou hopmysanHs GUWUX OPeaHie 0epaicasHol e1adu, ix xomne-
menyiro, CmpyKkmypy, NPUHYUnU 83aEMO8IOHOCUH MA CMYNIHb YYACMi HA-
cenenns 6 ix gpopmyeanni. TpaguiiiHO B HAYIl PO3PI3HSIOTH 1Bi HOpMHU
TIPaBJIIHHSI — MOHAPXIIO [ pecnyOniKy.

Mownapxis — ye gpopma depoicasrno2o npagninta, npu aKii euwa oep-
JrcasHa 61ada pakmuuno abo popmanbHo Hanexcums 00Hiti 0cobi (MoHap-
Xy) i, AK npasuio, nepedacmsvcs y CRA00K NPe0CmasHUKAM NPABadol Ou-
Hacmii.
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Po3oin 7. @opma depirrcasu

MoHapXist XapaKTepu3y€eThCs HU3KOIO O3HAK.

1. I'maBoro meprkaBu € MOHApPX (11ap, KOPOJIb, IIaX, IMIEPaTop).

2. Brmaga, sik mpaBmiio, HaOyBa€eTbCs y CIAIOK 1 30€piraeThest MOKUTTE-
BO. IcHYfOTH MOHapXii, e MOHapX HaOyBae BTy MUIIXOM BHOOPIB mMO-
KUTTEBO UM Ha MEeBHUI cTpoK (Maaiisis, 1e MOHapX 00MpaeThCsl CTPOKOM
Ha IT’STh POKIB 3 YKCJIa MPABUTEIIB IITATiB-CyITAHATIB MO Yep3i, a TAaKOXK
Barukan).

3. MoHapx yocoOiio€ BUILY JIepKaBHY BIIajy 3a BIaCHUM IIPaBOM, a HE
B TIOPAJKY AeJIeTYBaHHs BiJl HAPOLY.

4. MoHapx € HemiIeruM Oy/Ib-SIKHM 1HIIUM Cy0’€KTaM BIIaJy.

5. MoHapx He Hece KOHKPETHOT MOJIITHYHOT 1 FOPUAMYHOT BiAMOBITaIb-
HOCTI 3a pe3yJIbTaTH CBOTO MPaBJIiHHS.

Y Hay1li po3pi3HAIOTE HEOOMEKEH1 Ta 0OMEXeHI MOHApPXii.

Heobmeoxrcena monapxis — 1e ¢popma IpaBIIiHHS, IPU AKiH BIaga MO-
Hapxa He 0OMEKYETRCS IHITUMHU opraHaMu. MoHapX BOJIOZIE YCi€l0 TTOBHO-
TOKO BHIIOT iepskaBHOT Biiaju. II pisHOBMIaMH € JlecroTHYHA Ta aGCOMIOT-
Ha MOHapxii.

Hecnomuuna monapxis XapaKTepU3y€eThCS THM, LIO BiIaJa MOHapXa-
JeCIIoTa CIIUPAETHCS Ha MOTYTHIM BifiCBKOBO-OIOpPOKpAaTHUHMI amapar,
MOHapX 000KHIOETHCS, HAAUISETHCS OCOOTMBUMU HAAIOACHKUMU SKOCTSI-
mu (aBHiit €runert, Basinon, Accupis Ta iH.).

Abcontomna mouapxis € XapaKTEPHOIO 1715l OCTAaHHBOTO eTaIly iCHyBaH-
Hs (heofaNIbHUX JCPIKaB, BUCTYIIAE HA IPOTHBAry (heoalibHIN po3apoliie-
HocTi (Pocis XVII-XVIII ct. ct1., ®paHniiis nepen pesodtomieto 1789 p.).
B abcomoTHIX MOHApXIisX Jiep)kaBHA BIa/1a KOHIIGHTPYETHCS B PyKaX MO-
Hapxa. CTaHOBO-TIPEJCTABHUIILKI YCTAHOBH BIMITParOTh HE3HAYHY POJIb.
Y cydacHOMY CBiTi aOCONIOTHIMH MOHAPXisIMH €, Hanpukian, Oman, Cay-
niBceka Apasig, O6’ennani Apadcbki Emiparn.

PizHOBH/IOM HEOOMEKEHOI MOHAPXIi € meoKkpamuuHa MOHAPXis, KOIH
CBITCBKA BJIajla MOHApXa MOEJHYETHCS 3 JIyXOBHOIO Biaio0 (Barukan).

B o0MesxeHNX MOHapXisiX Blajga MOHapXa 0OMeXeHa ITOBHOBa)KCHHSI-
MU IHIIMX JepKaBHUX OPTaHiB, KOJIH B I€p>KaBi BiICYTHS MUCaHa KOHCTH-
TyList sIK OkpeMuii akT (Benuka Bputanist) a0 KOHCTUTYIII€10 32 HASIBHOC-
Ti nucanoi koHcTuTyuii (Icmanist). 1o oomesicenux monapxiii HaJIexKaTh:
CTaHOBO-TIPENICTABHUIIBKI, AyaliCTHYHI, KOHCTUTYIIiIHI Ta MapiaMeHTChKI
MOHapXii.

Cmanoeo-npedcmasnuyvka MoHapxisa — 1e popma mpaBmiHHS, IPH
SKil BIIazla MOHapxa oOMe)XeHa CTaHOBO-TIPEICTABHUIILKUMH OpTaHaMHU
(manpukitan, 3eMcbkuMHU cobopamu B Pocif).
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Ilyanicmuna monapxiss — 1ie hopMa MpaBITiHHS, TIPH SKIH BIaia MOHAp-
Xa 0OME)XEHa 3aKOHOJaBYMMH IOBHOBA)KEHHAMH IapsiaMeHTy. Taki MoHap-
Xii iHOZII Ha3MBAIOTh JAPOBAHUMH, OCKUTHKU IY)KE€ 9aCTO BOHHW BHHUKAH
BHACJIIJIOK BUJAHHS yYKa3y MOHapXa Ipo JapyBaHHs NPEACTaBHULIEKOMY
oprasy (mapiaMeHTy) 3aKOHOJAaBUMX MMOBHOBa)XEHb (Hampukiaza, Pocis
3 1905 mo 1917 p., IIpycis B XIX ct.). Y ayanicTHYHUX MOHApXisiX 32 MO-
HapXOM 3aJMINAI0ThCS BUKOHABYA BJIaJa 1 HU3KA iHIIMX TOBHOBAYKCHb.
Taki MOHapXii MOJKHA PO3MIIAAATH SIK TIEPEXiAHI 10 KOHCTUTYLIMHUX 1 map-
JaMEHTCHKHX MOHApPXiH.

Y koncmumyyitinux Monapxisx Blaga MOHapxa oOMeXeHa KOHCTUTYIIi-
eto (benbris, [lIBemnis, Icnanis Ta iH.), a B napiamenmcbKux IPU BIIICYTHOC-
Ti KOHCTHTYIII1 — MOBHOBaXEHHIMH TapiaMeHTy (Hampukian, Bemnka
Bbpuranis). B Takux nepkaBax MOHapX € TJIABOIO JISPKaBH 1 371IICHIOE BH-
KITI09HO TipeacTaBHUNBKI (yHKIIi. [[log0 HBOTO Al dopMyrna «MOHApPX
[IApCTBYE, ajie He IPaBUThY». YCi aKTH, IO BHJIAIOTHCS BiJl IMEHI MOHapXa,
CTBOPIOIOTHCS BUKOHABYOIO BJIAJI0I0 1 MONEPEAHBO CXBAJIFOIOTHCS MiHICTpa-
MU. [OIOBHOIO MONITHYHOO (Biryporo y IepKaBi €, K MPaBHIIO, TTPEM €p-
MIHICTp, SIKUIl OOMPAETHCS MapIaMeHTOM 1 (OpManbHO 3aTBEPIKYETHCS
moHapxoM. Tak, y Benukiit bpuTtanii MoHapx cBOiM yka3oM MpH3HaYae
TOTO peM’ €p-MiHiCTpa, SIKOTO o0epe mapiaMeHT. Taki MoHapXii B cydyacHUX
YMOBAaX € JeMOKPaTHYHUMH JICPKaBaMH, B SIKMX peai3oBaHi Ha MPaKTULI
TaKi JEMOKpATUYHI MPUHIIMIIH, SK BUOOPHICTH, MOAIN BJIAH, ITiIKOHT-
POIBHICTB i MiA3BITHICTh BIAIX HAPOIY TOIO. MOHApX BUCTYIIAE CBOEPI-
HUM ICTOPHYHHM aTpuOyTOM IMX CYCHIJIBCTB, «0aTbKOM Halii», cripuse
MOBa3i 10 ICTOPUYHOTO MUHYJIOTO 1 BIIACHOI IeP>KaBHOCTI.

SIk moka3ye OCBI OCTaHHIX JECATHIIITH, MOHAapXidHa opma IIpaBITiH-
H{, 10 TIPOiCHYBaa HE OJHY COTHIO POKiB, Ma€ BiIMOBIIHHUH KUTTEBHA
TTOTEHITiaN TSl TIOajIbIIoTo icHyBaHHA. Hanpuknan, y muctonani 1975 p.
Hapon Icranii Ha muedicIuTi BUCIOBUBCS 32 BCTAHOBIIEHHS MOHApXii.

Ha cporozni THIIOBOIO 1 HAHOLIBII HOMIMPEHOIO € pecnyonikancoka Hop-
Ma npaBiniHHs. PecryOnika — HalOLIbII JeMOKpaTHYHa GopMa paBJIiHHS,
OCKLJIbKHM BOHA 3aCHOBaHA Ha TOMY, 10 TIOBHOBA)KEHHS! OYIb-SKOTO BUILIOTO
Oprasy Biaay B KiHIIEBOMY pe3yJbTari 0a3yroThCsl HA MaHAATI HAPOLY.

PecnyGrikanceka opma npasJIiHHS BUHHKIIA e Y aHTHYHOMY CBITI, ajie
HIMPOKE TIOMIMPEHHS PeCyOIiKaHCHKOTO Jiaay po3mnoyanocs y XIX cr.

Pecnybnixa (8i0 nam. res publika — 3aeanvna cnpasa) — ye maka
¢opma npasninms, npu Kl Ui opeanu 0epAHcasHol 81a0u 0OUPAIOMbCs
be3nocepedHbo Hapooom abo Gopmyomsbcs GUOOPHUMU YCIAHOBAMU HA
NeBHULl CMPOK.
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Pecmy0mika xapaKkTepu3yeThCs TAKUMHA O3HAKAMH.

1. BubopHicTh BUIIUX OpTaHiB AepKaBH O€3MOCEPEIHBO a00 orocepe-
KOBaHO HapOAOM, TOOTO IPEeACTaBHULIBKUI XapaKTep AepKaBHOI BIaIH.

2. 3MiHIOBaHICTh BHIUX MMOCAJOBHUX OCIO 1 AepKaBHHUX OpTraHiB y pe-
3ynbTaTi BUOODIB.

3. CTpoKOBiCTh TOBHOBa)XEHB BUIIIMX MMOCAJ0BUX OCIO JIepKaBH 1 aep-
JKaBHUX OpraHiB.

4. BiAnoBigaIbHICTh BUIIMX MOCAJ0BUX OCIO Jep)KaBH 3a HECHAJIICKHE
BUKOHAHHSI CBOiX IIOBHOBa)KEHb IEPEJl HAPOAOM 200 BHUILMM MPEACTABHUIIb-
KHAM OPTaHOM.

5. BepXOBEHCTBO aKTiB, 5IKi BUIAIOTHCS BUIUM MPEACTABHUIbKIM
OpraHOM KpaiHH.

B icTopii icHyBanu pi3Hi Buam pecnyOiik: adiHChbKa JeMOKpaTHYHA,
CrIlapTaHChKa apUCTOKPAaTHYHA, PUMChKa apUCTOKpaTndIHa, (peomanbHi MicTa-
pecyoIikn, OypKya3HO-IeMOKpaTH4Hi, comiadicTuaHi Ta iH. CydacHi
pecITyOiKy MOMUIIOTHCS Ha MapiaMeHTChKI, MPe3UASHTCHKI 1 3MilaHi
(TIpe3uIeHTChKO-TTapIIaMeHTChKi 200 MapiaMeHTChKO-TIPE3UICHTCHKI).

Jocuts 3HaYHy KiTBKICTh cepell peciyOitik, 0co0nuBo B €BpoITi, MatoTh
naprameHmcwbKi pecnyoaiku. B HIX BepXOBHA AeprkaBHA Bllala HAJICKHUTh
00paHOMY HapOAOM OpTraHy — MapJIaMeHTy, KOTPHIA, SIK IPaBUiIo, Gopmye
BCi 1HIII BUIII OpraHy AepskaBHOI Biaau. [lo Takux pecmyOIik MO>KHA BiJl-
HectH [tamiro, ®PH, Apctpito, [Haito, Yropmuny, Yexiro, [pertito Ta iH.

OCHOBHUMH O3HAaKaMHU MapjIaMEHTChKUX PECIyOIIiK € TaKi.

1. [IpoBinHa posb MapiIaMeHTy cepesl IHIIUX OPraHiB Jep>KaBHOT BIaIH.
3aKkOoHOJIABYHMI OpraH — TapJIaMEeHT y TaKHX JIep)KaBax He TIJIbKH 3aiiMa-
€ThCsI BUIAHHSM 3aKOHIB, a ¥ HaAJICHUN TOBHOBAKCHHAMHU (HOPMYBATH
OpraHy BUKOHABYO] 1 CyZI0BOI TUTOK Biaaw. [lapmaMenT, sik mpaBuito, ooupae
npe3naeHTa i popMye ypsaa caMmoCTiiHO.

2. BincyTHs 3a00poHa IenyTaTchKoro Manaara, To0To JemnyTaraM nap-
JAMEHTY HAaJA€eThCsl MPAaBO OIHOYACHO MOCIIATH 1MOCaay B OpraHax BHKO-
HABYOi BJIaIy 1 ynpaBiiHHA. YpsAA POpPMY€eThCS TOJIOBHUM YHMHOM 3 YMCIIa
JeIyTaTiB MapiaMeHTy, SKi HaJleXaTh A0 NpaBisyoi maprii, OJoKy. Ypsiz,
SK TPaBHUJIO, OYOIIIOE TJIaBa i€l mapTii un O6710Ky. TakuM YMHOM, ypsiz KO-
PHUCTY€EThCS MIATPUMKOIO APJIAMEHTCHKOT O11BIIOCTI.

3. Ypsin migKOHTPONBHUIA 1 TA3BITHUN MapiIaMeHTy, Hece TOJITHYHY
BiJINOBIJANILHICTD Tiepel HUM. BiH (hyHKIIOHY€ OKpeMo BiJ Mpe3uieHTa,
KOTPHH, SIK 1 I1aBa AeprKaBH OOMPAETHCS MApIaMEHTOM 1 3A1MCHIOE Tpes-
cTaBHHIBKI (yHKITII. PeanbHOIO BIaz010 B AepikaBi HaIiJIeHUH rojioBa
ypsny (B8 ®PH — xantyiep, Itamii — mpem’ep-MiHicTp).
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4. [lapmaMeHT Ma€ TIPaBO BUCJIOBUTH HEAOBIPY YPSIOBI, IO TATHE 32
co00t0 010 BiACTaBKY. B cBOIO Uepry, ypsaa Moxe 3BEpHYTHCS 10 IPEe3UIeH-
Ta 3 MPOXaHHIM PO3IYCTUTH MapIaMeHT 1 MPU3HAYUTH JOCTPOKOBI BHOOPH.

5. HasBHICTh OKpeMOTO OpraHy KOHCTUTYIIHHOI FOPUCAMKIIII, SIK TIpa-
BUJIO, KOHCTUTYLIITHOTO Cy1y, sSIKUI (QOpMy€ThCS 3a CIIeLiabHO0 yCKIal-
HEHOIO [IPOLEAYPOIO PI3SHUMHU T'JIKaMH BJIaJIy AJIs1 KOHTPOJIIO 32 JOACPKaH-
HSIM KOHCTHUTYIIl.

[To3uTuBHI AKOCTI MapIaMeHTCHKOI peciyOlikyu BOAYaroThCs B iX 34aT-
HOCTI YacTille BCTAaHOBIIOBATH CTabiIbHY JEMOKpATilo 1 HaJlaBaTu MoJli-
TUYHOMY MPOIECY MEBHOT 'HYYKOCTi. [IpoTe 11l MO3UTUBH MOKY T TIOBHOIO
MipOFO IPOSIBUTHCS 32 HASIBHOCTI BUCOKOT TIOJIITUYHOI 1 IPABOBOT KYJIBTYpH
y CYCHIIBCTBI, CTAOUIBHOCTI HOTO NIEMOKpPAaTUYHUX 3acai. Y pasi BiicyT-
HOCTI IMX YUHHHKIB MapiIaMEeHTChKa peciyOirika Mo)ke BUSBUTHUCS HeCTa-
OLTHHOIO 1 HEMI€3MaTHOIO BUPIITYBAaTH 3araIbHOCYCIIIbHI TUTaHHA. Taki
HEIOJIKH TTOB’ I3yIOTHCS 3 MOMITHBOIO HeCTa0ITbHICTIO BHKOHABYOT BIIAITH,
110 BUPAXKAETHCSI B YACTHX YPAJOBHUX KPU3aX 332 YMOBHU BiICYTHOCTI IO-
CTITHOT TIpaBIsI901 OIMBIIOCTI Y apiaMeHTi (Hanpukinam, [Tamis).

Ho npezudenmcorux pecnyonik moxkna BigHectu CLUA, Aprentuny,
Mekxkcuky, Ipan, bpasuito, IlIBefinapiro Ta iH. 3aranbHIMH 03HAKAMH TaKUX
pecnyOIlik € HaCTyIIHI.

1. IIpe3uneHT € oMHOYACHO IIaBOIO JepKaBH 1 ypsay (BUKOHAaBYOI Bila-
1), BiH kepye pizHUME cepamMu CyCIUTLHOTO KHUTTS 3a JIOTIOMOTORO Mijl-
MOPSIIKOBAHOTO HOMY Jiep KaBHOTO arapary. Tomy, B Tpe3uIeHTChKIN pec-
nyOJIili SIK IPaBWIIo, BIZICYTHS MOCaia IpeM’ ep-MiHicTpa.

2. Ilpe3uneHT obupaeTbes Oe3mocepeTHL0 HApOAOM abo 0OpaHUMHU
HapOJIOM BHOOPIIIMH, a TOMY Hece MONITHYHY BiITOBIMAIBHICTE Oe3110-
CepeHbO Ieper HAPOIOM.

3. Ypsan popMyeThCs IPE3UACHTOM 1 BiAIOBITATBHUHN TIepeT HUM.

4. HasBHICTH IHCTUTYTY BiAITOBiAAFHOCTI PE3HJIEHTA y BUTIISIII TIPO-
LIEAYPH BiICTOPOHEHHS BiJ B1aaul (IMITIYMEHT).

5. UsieHu napiaMeHTy HE MOXKYTh OyTH WieHaMHU YpsiTy.

6. Ilpe3anieHT He Ma€ MOBHOBAXKEHD LIONI0 PO3MYCKY MapiIaMeHTYy.

7. BiacyTHili iIHCTUTYT MapiIaMEeHTChKOI BiJMOBIaILHOCTI ypsiay. [1ap-
nament (Hanpukiag, Kourpec CIIA) He MoXe BigIpaBUTH YpsiA Y Bia-
CTaBKY.

8. V mpe3uneHTChKil pecyOini icCHye 4iTKe po3MeKyBaHHS MiX Op-
raHaM¥ 3aKOHOIAaBYOI Ta BUKOHABYOI I'JIOK BJIAJIH.

ITo3UTHBHIMH SKOCTSIMH IMPE3UACHTCHKUX PECITYOIIIK € TIEpeIycCiM Te,
110 MPE3HUICHT B TAKMX PECITyOIiKaX BUCTYIIa€ CHUMBOJIOM 00’ €THaHHS 3a-
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raJIbHOHAIIOHANBHUX TIparHeHb. [Ipe3uieHTchKa crucTeMa IpaBIliHHS, K
TpaBuIyIo, 3a0e3mneuye OLIBITY CTYIHD CTa0UTLHOCTI, HIK IMapIaMeHTChKa.
Tum He MEHII Ipe3uAeHTChKA peciyOllika TeX He € iIeaIbHOI0 (HOPMOI0
npaBliHHA. He BHKIIOYEHO, 0 MPE3UASHT MOXKE HE MaTH JOCTaTHBOI
KIUIBKOCTI TOJIOCIB Yy MapiiaMenTi, abu BTUIMTH B XKHUTTS CBOIO MPOTpamy,
X0ua 32 JIOTIOMOTOI0 MIPaBa BETO MOXKE MEPEIIKOIUTH MapIaMEeHTOBI CXBa-
JIUTHU albTEPHATUBHY 3aKOHOAABYY IIPOTPaMmy.

B ocraHHi gecaTHpiuus BHACHiIOK Pi3HOMaHITHHUX YMHHHUKIB
3’ SIBISIFOTBCSL aMitani hopmu 0eparcagrozo npasinis, AKi MO AHYIOTh O3Ha-
KM MapJIAMEHTChKUX 1 MPE3UJEHTCHKUX PECIYOIIIK — npe3udeHmcbKo-
NaprLamesmcovKi i napilameHmcbKo-npe3udenmcbKi pecnyoniKu.

Jo 3aranbHUX 03HAK 3MIIIAHOTO MPABIIHHS BIJTHOCATH TaKi.

1. ®opmyBaHHS ypaIy 3a y4acTIO IIaBH JiepKaBH (MIPEe3UACHTA) 1 map-
JIAMEHTY.

2. BinnoBiganpHICT ypsiTy TIepe[ TITaBoro AepKaBH 1 repe mapiaMeH-
TOM.

3. binedanpHICTh BUKOHABYOI BIIa/In (HASBHICTH IBOX IIEHTPIB — Mpe-
3UJIEHT Ta IIPeM’€pP- MIHICTP).

4. BincyTHiCTh KOHCTUTYLIHHOTO BU3HAUEHHS CTaTycy MPe3UAeHTa Hi
SIK TJIABM BUKOHABYOI BJIAJIM, Hi SIK TJIABU YPSY.

5. [oBHOBa)keHHS Mpe3uACHTA SIK apOiTpa MiX TiJIKaMH BIaJd Ta Tra-
paHTa y eBHUX cepax AeprKaBHOI AISTTBHOCTI.

6. 3amimeHHst ocra (1ocajy) MPEe3uACHTA IIUITXOM 3araJIbHUX MPSIMUX
BUOOPIB.

Y npesudenmcoko-napiameHmcoKux peciyoiikax Mpe3uIeHT Halie-
HHN OUTBIT ITUPOKUMH TIOBHOBAKCHHSIMHE y (hOpMyBaHH1 ypsITy 1 BIUTHBI Ha
HBOTO, HiJK ITapIaMeHT. Y TaKUX peCIyOiIikax Mpe3nuaeHT Xo4a i He € odi-
HIHHUM KEPIBHUKOM Ypsy, IPOTE BiH MOXe Ha/laBaTH HOMY KepiBHI BKa-
31BKH, TOJIOBYBAaTH Ha HOTO 3aCilaHHAX, CKaCyBaTH HOPMATHUBHI aKTH, IO
X BHIIAE YPS, BIATIPABIIATH P y BiZICTaBKY, Ma€ IMUPOKi TOBHOBAKEHHS
npu Koro popmyBaHHi TOIO. [{0 Mpe3uIeHTCHKO-NapIaMEHTChKUX PECITy-
Onik Hanexarb, Hanpukia, Opaniis, Pociiicbkka Deneparis Ta iH.

Y napramenmcovro-npesudeHmcoKkux peciyoiaikax npe3ueHT TaKoX
Ha/IiJIeHUH ITMPOKUMHU IMOBHOBAYXKEHHSIMH, OIHAK HOTO BILTUB Ha (opMy-
BaHHs 1 po0OTYy ypsily 0OMEXKEHO MOBHOBAXCHHIMU MapjaMeHTy B 1[Il
cepi. Came 10 Takux pecnyOInik HaIeKUTh Ykpaina. [Ipe3uaeHt Ykpainu
BHOCUTH ¥ BepxoBuy Pany xanaunarypy Ilpem’ep-minicTpa Ykpainu He
CaMOCTIHO, a 32 TIPOITO3HUIII€I0 KOAJTIITIT ey TaTChKUX (ppakiriit abo merry-
TaTchKo1 (ppakirii, Tka Mae OUTBIIICTE Bl KOHCTUTYIIIITHOTO cKiIamy Bepxo-
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BHOI Pagu. CaMocriitHo BiH Hanmae 1o BepxoBHoi Pagn momanHs Ha mpH-
3HAYEeHHS MiHICTpa 0OOPOHU 1 MiHICTpa 3aKOPJOHHUX CIIPaB, a IMapIaMeHT
npuiiMae pileHHs npo ix npu3HadeHHd. Yci iHmi uienn Kabinery MiHi-
cTpiB Ykpainu npu3HavatoTscs BepxoBHoro Pasnoro 3a moganasm [Ipem’ep-
minicTpa. [Ipe3uaeHT He MOXKe CKacOBYBaTH aKTiB ypsAdy, a 3 MOTHBIB He-
BinmoBimHOCTI KoHCTHTYTIIT YKpaiH! Mae MpaBo TIIBKH 3yIUHATH iX IO
3 OIHOYACHUM 3BEPHEHHSM 3 1boT0 npuBoay A0 Koncruryuiiinoro Cyny
VYkpainu. KokHa 3 1iiX pisHOBH/IIB 3MillIAHUX PECITyOIiK MOXKe OyTH eTarnomM
nepexony 10 NPe3uAEHTCHKOI a00 MapaaMeHTChKOI peciryOTiKu.

§ 3. ®opma aep:xkaBHOIO YCTPOIO

Dopma Aep:KkaBHOTO YCTPOIO — ye ereMenm opmu 0epiucasu, aKuil
Xapaxmepusye GHYMpPIWHIO CIMPYKMypy 0epaicasu, cnocio ii mepumopians-
H020 NOOLNY, CNIBGIOHOUEHHS 0ePIHCABU K EOUHO20 YiN020 3 iT CKIadosuMU
yacmuHamu, Mipy yenmpanizayii ma oeyeHmpanizayii 0epocagroi 61aou.
Buninstrors 181 hopMu Aep>KkaBHOTO YCTPOIO: MPOCTy (YHITapHY) 1 CKIaIHY
(peneparusny, KoH(DeaepaTHBHY Ta iH.).

Yuimapna depocasa — ye eduna yinicha oepacasa, mepumopis aKoi
NOOLIAEMbCS HA AOMIHICMPAMUBHO-MEPUMOPIATIbHI OOUHUYE, WO HE MArOMb
cmamycy 0epicagHux YmeopeHs i He 60100il0mb CY8ePEHHUMU NPAGAMU.
BinbmricTe nepikas, ki iCHyBaJId B MUHYJIOMY i iCHYIOTh CBOTO/IHI, € YHITap-
HUMU. [103UTHBOM YHITApHOI IepKaBU € MOXKIIUBICTh €(PEKTHBHO KEpyBaTH
HEro, yHiTapHa (popma HamiiHO 3a0e3Meduye nepKaBHy €QHICTb 1 IITICHICTb.

VHiTapHa AepkaBa XapaKTepPU3y€eThCsl TAKUMH 03HAKAMHU.

1. Mae eaquai BUII OpraHy aep kaBHOI BiIaau (TJIaBa nepykaBH, Imapia-
MEHT, YpsiJ, CyI0B1 OPraHH Ta iH.), SKUM IiANOPSAKOBYIOTECS 200 MiIKOHT-
POJIBHI MiCIIEBi OpPTaHH.

2. He micTuTh BiTOKpEMIIEHHX TEPUTOPiaIbHUX YTBOPEHb, IO MAIOTh
O3HaKH CYBEPEHHOCTI.

3. Mae enuHy AJ1s BCi€i Iep>kaBu CHCTEMY 3aKOHOIABCTBA.

4. YnpaBniHHs €IMHUMH 30pOMHUMH CHJIAMH 1 IPABOOXOPOHHUMH OP-
raHaM¥ 3[[IHCHIOEThCS [ICHTPAJILHIUMHU OpraHaMy JIepKaBHOT BIIa Iu.

5. Mae euHe rpoMaisiHCTBO.

6. OmHOO0CO00BE MIPEACTABHUIITBO BiJl yCi€l AEPKaBU Y MIXKHAPOIHUX
B3a€MOBITHOCHHAX Ha PiBHI JAEpiKaB.

3a cTymeHeM 3aJIe)KHOCTI MiCLIEBUX OpPTaHiB Bifl IEHTPAIbHOI BIaan
VHITapHi JepKaBy MOIUIAIOTHECSA Ha IIEHTPaTi30BaHi, IeIeHTPpaTi30BaHi Ta
3MiLIaHi.
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Llenmpanizoeani — MiclIeBl OpTaHU JepKaBHOI BN OYOTIOIOTH Ke-
PIBHHKH, 1110 TIPU3HAYCHI 13 IIEHTPY 1 IM HIAMOPSAKOBYIOTHCSI OpTaHU Mic-
[IEBOTO CaMOBpsAyBaHHs (Hanmpukian, OiHIIHIiN).

Leyenmpanizoeani — MIiCIIEBI OpTraHH BTN MAIOTh 3HAYHY CaMOCTiH-
HICTb y BUpIIIIEHH] TUTaHb MICIIEBOTO XUTTS (Harnpukiaa, Benvka bpuranis,
Hanis, I'py3is ta in.).

3miwani — NPUCYTHI 03HAKY LEHTpai3allil i eneHTpatizaliii (Harpu-
knan, SAnonig, Typeuunna, Ykpaina Ta iH.).

VY cknani yHITapHUX AepKaB MOXKYTh OyTH a8mMOHOMHI YIMEOpeHHs, SKi
MaroTh BHYTPIIIHE CAMOBPSIyBaHHS y paMKax €IMHOI iep>kaBu. ABTOHOM-
Hi YTBOPEHHS € CAMOCTIHHUMH TUIBKH y BUPINICHHI TUTaHb MiCIIEBOTO
3HAUCHHS B MEXKaX, BU3HAYCHNUX KOHCTHTYIIIEIO iepkaBu. [1pu 11boMy aBTO-
HOMHI YTBOPEHHS 3IHINAIOTHCS aIMiHICTPAaTHBHO-TCPUTOPIAIBHIMHE OJTH-
HHUIISIMH, SKi HE € CYBEpEHHUMH 1 HE MAIOTh TIpaBa CaMOCTIHO BU3HAYATH
OCHOBH CBO€1 OpraHi3aiii Ta MPUHITAIN B3aEMOBITHOCHH 3 IIEHTPATBHOIO
BJIAJIOF0, a JIIFOTh Y MeXaxX MOBHOBAXEHb, HAIAHUX IM KOHCTUTYIIIEIO 1 3a-
KOHaMU JIep)KaBu. ABTOHOMIi y CKIIaJi YHITApPHUX JepKaB BUPIIIYIOTh
€KOHOMIiuHi, aAMiHICTPaTHBHI a00 HAaLliOHANBHO-KYIBTYPHI NUTaHH:. Taki
ABTOHOMHI YTBOPEHHS €, HarpuKiaj, B Itanii, [cnanii, @innsuaii, YkpaiHi.
V cknazi Ykpainu — e ABroHoMmHa PecryOnika Kpuwm, sika € HeBi eMHOIO
CKJIaJIOBOIO YAaCTUHOK YKpaiHH.

Dedepamuena deporcasa (coro3ua, 8io 1am. fedus — coio3) — ye ckaao-
HA COM03HA 0epacasd, wo MiCMumos 0epicasHi ymeopenis (pecnyonixu,
wmamu, 3emii, KAHMOHU MOW}0), KL MArOMb 0K PUCU 0EPAHCABHO2O CY-
eepenimenty, NeGHy IOPUOUUHO BUIHAYEHY NOAIMUYHY CAMOCIMIUHICMb.

OzHakamu ¢eaepaTUBHOI IepKaBH € TaKi.

1. Tepuropis denepanii ckmagaeTbes i3 TepUTOPiil i cy0’€kTiB, AKi
MOXXYTh BCTAHOBIJIFOBATH BIIACHUH aIMiHICTPaTUBHO-TEPUTOPiabHUH TI0-
hishi &

2. IcHy1oTb Ba piBHS OpraHiB AEp>KaBHOI BIaay 1 ynpaBiiHHSI — ¢e-
nepauii Ta ii cy0’extiB (Hanpukiag, y Pocificekiit @eneparii — npe3ugeHt
PO, denepansni 300pu PO, ypsin PO, Bepxosuuii Cyn PD Ta iH., a Takox
Npe3UICHTH, 3aKOHOJaBui 300pH, Ypsiin, BEPXOBHI CyIu pecnyOIiK, 110
BXOJISITH 110 CKiaay PD).

3. Jlns deneparii xapakTepHUM € JABOIAJATHUN MMApPIAMEHT, B SKOMY
OJTHA 3 TTajiaT MPEeCTAaBIsE IHTEpecH cy0’ eKTiB (peneparii.

4. 3aKOHOJABCTBO CKIIATAETHCS 13 3aKOHOAABCTBA (hemeparrii i 3aKoHO-
JlaBCTBa Cy0’€KTiB demeparlii, ske He MOXKE CYIEPEUUTH 3aKOHOTABCTBY
heneparii.
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5. Cy0’extu (eneparrii He € cy0’ekTaMu MI>XKHApPOJIHOTO TIpaBa, aje
y MDKHApOIHUX JIOTOBIPHUX BITHOCHHAX Y pa3i HaJaHHS BIAMOBIIHUX TI0-
BHOBa)XCHB Bif (pemeparii cy0’exraM demepallii oCTaHHI MOXYTh OpaTu
y4acTh y MKHApPOIHUX JOTOBIPHUX BiJHOCHHAX caMOCTiitHO. DenepanpHa
BJIaJia IPU bOMY Ma€ BHUKJIOYHE PAaBO KOHTPOJIOBATH BIIPOBAKECHHS
30BHIIIHBOI TOJTITHKH.

6. MOXNHBICTh ABOPIBHEBOI CUCTEMH CYIOBHX Ta MPaBOOXOPOHHHUX
OpTaHiB.

7. HasiBHicTh 30BHIIIHIX aTpuOyTiB (CTOMUI, panop, repO, TiMH)
(dhenepariii i cy0’exriB deaeparii.

VYei denepatuBHi AepkaBu KIAaCH(]iKyIOThCS 32 PI3HUMH KPUTEPiSIMH.

3a ciocobom yTBOpeHHS (henepallii MOAIAIOTHCS Ha JOrOBIPHI, KOH-
CTHUTYIIiIHI Ta KOHCTUTYI[IITHO-TOTOBIpHI.

loeogipri hedepayii BAHNKAIOTH HA ITIACTaB1 JOTOBOPY MiXK Cy0’ €KTaMu
PO CTBOPEHHS (eaepaTUBHOI neprxaBu. OCcOOMUBICTIO TaKUX (eaepariii
€ Te, Mo cy0’ ekt (emepartii B JOrOBOpPi MOXYTh BUMararu s cebe Ha-
JaHHS OKPEMUX CyBEpPEHHHX IPaB.

Koncmumyyitini ¢pedepayii’ 3axpituTiOIOTHCS B KOHCTUTYIIII, IO MPH-
fiMaeThes cy0’ exkTamu denepauii Ui 3aTBepAKY€ETHCSI HUMU (HApHUKIa,
CIIA y 1787 p.). B takux ¢enepanisx yci ix cy0’ekTr MalOTh piBHUH 00CAT
MOBHOBaXXCHb.

Koncmumyyiiino-0o2osipni ¢hedepayii BAHUKAIOTh Ha OCHOBI JIOTOBOPY
1 MATBEPDKYIOTHCS IPUHHATTAM KOHCTUTYWIT (Hanpukiag, Pociticbka De-
neparttist —y 1992 p. cy0’extu PO mignucanu Cor3HU AOTOBIP 3 IIEHTPOM,
1y 1993 p. Ha pedepenaymi Oyino 3aTBepIKEHO, pO3pOOIICHY Ha OCHOBI ITUX
nmoroBopiB, Korcruryitito PD).

3a smicmosnum Kpumepicm, MO KIAIECTHCSI B OCHOBY IOILTY Cy0’€KTIiB
(henepariii po3pi3HAIOTH TEPUTOPiaJIbHI, HALlIOHAIBHI Ta 3MiIIaHi (emeparii.

Tepumopianvhi hedepayii — 3a OCHOBY TIOIUTY TEPUTOPI HA TEPUTOPIi
cy0’exTiB (henmeparlii B3sITO MaHAMAPT MICIIEBOCTI, TYCTOTY HACEIEHHS,
rocrnojapchbko-ekoHoMiuHi 3B’s13ku Ta iH. (CIIA, Mekcuka, bpazwuiist).
Taxki ¢eneparii € ZOCUTH CTIMKUMU 1 CTaOITBHUMH.

Hayionanvhi ¢hedepayii — 3a 0CHOBY TIOZITy Ha Cy0’ €KTH B3SITO HAIiO-
HAJILHUI CKJ1aJ] HacelleHHs cy0 ekTiB (enepartii (konunai CPCP, Uexocio-
BauunHa, lOrocnasis). SIk nokasana mpakTtuka, peaepaiiii, moOymoBaHi 3a
HalliOHAILHUM KPHUTEPIEM, € HeCTaOUIbHUMHU. TYT 3aBXITH € Hebe3meka po3-
OKHOCTEH MiX HaIlIOHATLHOCTSIMH, III0 MOKE MPU3BECTH JI0 iX pO3May.

3miwani ¢pedepayii — 3a 0OCHOBY TOILITY B3SATO OOHMIBA TOTIEPEIHI
kputepii (Pocilicbka deneparris).
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3a crioco0amu 37ifICHEHHS BJIaIHUX TIOBHOBa)KEHB (hemepartii mozins-
FOTHCSI Ha IIEHTPaTi30BaHi 1 JCIEHTpaIi30BaHi.

Llenmpanizosani pedepayii — ix cy0’eKTH 0OMEKEHI Y IPHHHSITTI pi-
meHb Ha MictieBomy piBHI (Inais, Mekcuka, bpaswmis);

Heyenmpanizoeani gpedepayii — X cy0’€KTH MAIOTh NIUPOKI TIOBHO-
B)XCHHS y PETyJIIOBaHHI BIACHUX BHYTPIIIHIX MUTaHb.

3a xapaKTepoM BJIaJHUX MOBHOBa)XEHb MiXk cy0’exTaMu Qenepanii
BOHU TOAUISIIOTECS Ha CUMempuyHi, KOIU Yci cy0’€KTH MatoTh OTHAKOBUI
NOJITUKO-TIPaBOBUii cTaryc (Hanpukiaf, wrata B CLUA), 1 acumempuuni,
KOJIU Cy0’€KTH MAIOTh Pi3HHUMA MOJITHKO-MIPABOBHHA CTaTyC (HampUKIa,
y Pociticbkiit @enepanii — pecrnyOmiku, GeaepanbHi OKpYyTrH, Kpai, aBTo-
HOMHI pecryOIIiky Ta iH.).

Kougheoepayis — ye coiosz cysepennux oepoicas, cmeopeHuti 0as 00-
CsleHeHHHSl NeBHUX Yinell [ 30iliCHeH s GIONOBGIOHUX HANPAMKIE 0epAHCABHOL
OistbHoCcmi npu 30epedicenti 8 IHUUX NUMAHHIAX NOBHOI CAMOCMITIHOCT.
Y munynomy xoHdpexnepamismu 6ynu CLIA, Hinepmanau, Ceneramois,
[Befinapis Ta in. Ocranns 30eperia Ha3By llIBeitapcrka Kondeneparis,
X0ua BXKe JaBHO nepeTrBopuiacs Ha denepartito. Kondeneparis — 11e Tum-
4acoBHUI COI03, AKHI a00 PO3MagaeThCs NpU JOCATHEHHI LiJTeH I SIKHX
1ioro Oyno CTBOPEHO, a00 MEePETBOPIOETHCS Ha (eepallito.

KongenepatuBuuii yctpiit BigpisHsA€TbCS BiA heAepaTHBHOTO TaKHM.

1. BincyTHicTIO CyBepeHITETY, OCKUIBLKH KOH(eaepalis He € y TOBHOMY
00cs31 iep:kaBoro, 00 11 WieHH 30epiratoTh 3a CO00I0 JIepKaBHUM CyBepe-
HITET.

2. Mi)XHapOIHO-IIPAaBOBUM JOTOBIPHUM XapaKTePOM I[bOTO 00’ €-
HaHHS.

3. BigcyTHicTIO BUIITUX OpraHiB KoH(pemeparlii, pileHHs SKUX € 000-
B’SI3KOBUMH TS Hel.

4. BiCyTHICTIO €JMHUX KOHCTHUTYIIi1, CHCTEMH 3aKOHOAABCTBA, TpOMa-
JITHCTBA.

5. TuM4acoBUM XapakTepoM — KoHeepalis abo po3nafaeTbes Npu
JOCATHEHHI 1inel nporo 00’ eqnanns (Ceneramoéis), abo mepeTBOPIOETHCS
Ha enepauito (CLIA, HIseiinapis).

Oco06snBoI0 (hOPMOIO JIEPKABHOTO YCTPOIO, sIKa MaJia MICIle B iCTOpii,
Oyuna immiepist. unepis (Bif J1aT. imperium — BJIaga) — ye CKI1adHa bazamo-
HayioHanvbHa Oepocasa, KA YMeopoEmMbCs 6HACAIO0K HACULbHUYLKO20
3AXONJIeHHS OOHIEI0 0epICcABOI0 I YMPUMAHHS Y CBOEMY CKAAOI IHUUX CY8e-
PeHHUX 0epacas 3a 00NOMO02010 8iliCbK0BoT cuiu. Y munyiomy ye oyu,
nanpuknad, Pumcoka imnepis, Pociticbka imnepis ma in.
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§ 4. [lep:;kaBHO-TIPAaBOBUI PeKUM

Jlep:xaBHO-TIPABOBHIA PEKUM — cucmema nputiomis, memodia i cno-
cobis 30iticnenns depacasnoi enaou. Ls kareropis Gopmu nepxasu € BU-
3HAYAJIBHOIO ISl XapaKTEePUCTHUKU COIIabHOI CYyTHOCTI JIepKaBH, ii MpH-
3HAYEHHS, CIPSIMOBAHOCTI PO3BUTKY 10 COLiaJbHOI Ta MPaBOBOI UM, HA-
BIIaKH, 70 KIAHOBOI, aHTUCOLIAJILHOI TOIIO.

JepxaBHO-TIpaBOBHI PEXHUM OB’ I3aHUH HE TUTHKH 3 JOPMOIO OpraHi-
3aIii Bajaw, a i 3 il 3MiCTOM, CTIPSIMOBAHICTIO 1 AisubHICTIO. CaMe IepKaBHO-
NPaBOBHUI PEKUM BH3HAYA€E XapakTep QyHKIIOHYyBaHHS MEXaHi3MY JleprKaB-
Hoi Braan. JlepKaBHO-TIPaBOBHUI PeXXUM XapaKTEPU3YEThCA MipOIO Y9acTi
HaceJICHHS B MeXaHi3Max (hopMyBaHHS JIepXKaBHOI BIaM 1 cmocodax Tako-
ro popMyBaHHs, CTYIIEHEM 3aXKCTY 1 3a0e3reueHHsI paB i CBOOO]T JTFOUHH
1 TpoMaITHUHA, BPaXyBaHHIM iHTEPECIB OKPEMEX COIIAIbHUX TPYII, MiCIIeM
1 pOJITIO OKPEMUX HeJepKaBHUX CTPYKTYP Y HONMITHUHOMY KUTT1 CYCH1JIb-
CTBa, METOJIaMH, IHTEHCUBHICTIO BUKOPUCTAHHS PECYPCIB BJIaJH, i1€0J10-
TIYHOTO THUCKY 1 CHIIOBUX CTPYKTYP.

3anexHo Bif piBHS ydacTi Hapoay B 3AiHCHEHHI Jep)KaBHOI BIIaIH
JICP’KaBHO-TIPABOBI PEXKUMH TPAUIIHHO TOAUISIOTHCS Ha JEMOKpPATHYHI
1 aBTOpUTApHI.

Hemoxpamuynuil pexcum s611€ coo000 cman NOAMUYHO20 HCUMMS
CYCRiNbCMBaA, NPu AKOMY 0eprHCcasHa 61a0a 30ICHIOEMbCA HA OCHOBI NPUH-
yunie wupoxoi i peanvhoi yuacmi epomaosn ma ix 06’eonans y hopmysan-
HI 0epoicasHol ROIMUKY, CIMBOPEHHT MA OISIbHOCHIE 0EPAHCABHUX OP2aAHIE,
0o0epoicanti npae i 600600 10OUHU.

JleMOKpaTHYHHI PEXKUM XapaKTePU3YEThCS TAKIMU O3HAKAMH.

1. Hapon 3amy4aeTbest 1o ¢popMyBaHHS 1 301HCHEHHS AEP>KaBHOI BIaan
sIK Oe3nocepeaHbo (pedepeHaym), Tak i uepes CBOiX MpeacTaBHUKIB.

2. JlepxaBa OAEpKY€THCS MPUHITAITIB BUOOPHOCTI 1 3MIHIOBAaHOCTI
LEHTPAJIBHUX 1 MICLIEBUX OpraHiB JIepXaBHOI BIaiu, PO3BUTKY MiCLEBOTO
Ta IHIINUX BUJIIB CAMOBPSITyBaHHS.

3. [depxaBa cripusie pO3BUTKOBI CTPYKTYP TPOMaJITHCHKOTO CYCITiJIbCTBA
1 IpaBOBOI IepKaBU, OpraHi3allii yrpasliHHSI Ha OCHOBI PUHIIMITY Peallb-
HOTO 3/IICHEHHS TIOTY BJIAJIH.

4. IIpuiAHATTAM yCiX BaXXJIMBHUX JUIS CYCIIBCTBA PIllIEeHb B iHTEpEecax
OLIBIIOCTI 3 ypaxyBaHHSM IIPaB MEHIIOCTI

5. lep>kaBHa Biaja € JIETITAMHOIO — Ji€ B iHTepecax BChOTro HaceleH-
HS 1 CIUPAETHCS HA HOTO JTOBIPY.
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6. PeasibHe 3a0e3meueHHs ep KaBOO TPaB 1 CBOOO JIFOJMHY 1 TpoMa-
JITHUHA.

7. Opranizaitisi CyCIiIBHOTO KUTTS Ha 3acajax MOJITUYHOTO 1 171€0J10-
TIYHOTO TUTIOPAITi3MIB.

AemopumapHi pexcumu Xapaxmepusyroms Cman NOATMULHO20 JHCUM-
M3l CYCRITbCMBA, NPU SIKOMY MAlomyb Micye 4acmrose 4y nogHe 8i0Cmo-
POHEHHS HAPOOY IO 0epHCABHOI 81A0U, 0OMeENCeHHS | nopyuLeHHs pop-
MAbHO NPO2ONOULEHUX NPAB | 80000 MHOOUHU | 2POMAOAHUHA. 3ATIEKHO
B1JI aHYIOYOT 1J1€0NIOTii Ta piBHS BIJICTOPOHEHHS HApOAy BiJ BIaIH, MO-
pyLIeHHS HOTO TIpaB i cBOOO aBTOPHUTAPHI MONITHIHI PEXXHUMH TOIIIS-
I0ThCS Ha TUPaHiuHi, QPamucTChKi, paCUCTCHKI, BINCHKOBO-TUKTATOPCHKI
Ta iH.

Yci BOHU XapaKTepHU3yIOTHCS:

1) By3bKOIO COLliaIbHOK 0a3010 JEPKABHOI BIaJIH;

2) HaAMIPHOT LIEHTPAJTi3aIli€l0 1 KOHIIEHTPALIIEI0 BIIAIH, BIICYTHICTIO ii
MOJILITY;

3) 3acToCcyBaHHSAM HENPaBOBUX (CBaBUILHUX) 3aCO0IB 3iHCHEHHS
BJIA]IH;

4) mopyIIeHHsIM TIpaB i CBOOO JTFOIHH;

5) noMiHYBaHHSIM B YIIPaBIiHHI KOMaHIHUX METOLIB.

ABTOpPUTAPHI METONIU YIIPABITiHHS YaCTO-TYCTO 3aCTOCOBYIOTHCS B YMO-
BaX MEPEXiTHUX TEPiOdiB Bil TOTATITAPHOTO A0 JAEMOKPATHIHOTO 1 Bif
JEMOKPaTHYHOTO J0 TOTaliTapHOrO pexuMiB. Lle nocuts 1o6pe BUAHO
y Oararbox jaepxaBax konumraboro CPCP, ne BuOip Mix 1eMoKpaTiero
1 aBTOpUTAPU3MOM 32 BiZICYTHOCTI PO3BUHYTOTO TPOMAITHCHKOTO CYCIHiIb-
CTBa JISKUTH Y PYCJIi MOJITHYHOTO KypCy MPaBIISYOl SITiTH.

Tomanimapnuii pexcum € HaubiibLd HCOPCMKOI HOPMOIO HedeMOKpa-
MUYHO20 PEANCUMY, WO XAPAKMEPUSYEMBCA KPAUHIMU NPOSAGAMU ABMOPU-
mapusmy, a came:

1) Hapo MOBHICTIO BiJICTOPOHIOETHCS Bijl IepKaBHOT BIaJIH, sika Gop-
My€eTbes 0e3 (PaKTHIHOI yJacTi HapoAy 1 He KOHTPOIIOETHCS HUM;

2) pepxaBa IparHe 10 1100a1bHOTO MaHyBaHHS HAJl yciMa cdepaMu
CYCHUTBHOTO KHTTS, JIeP>KaBHOTO KOHTPOJIO B €KOHOMIIII, TIOJIITHII, KYJIb-
Typi, 3acobax MacoBoi iH(popMmarlii, 0cOONCTOMY KHUTTi TOIIIO;

3) ocoOucTicTh 3HEUiHEHA, BOHA BUCTYTIAE SIK 3aCi0 JUIsl JOCATHEHHS
JICpyKaBHUX I[LICH;

4) maHyBaHHSM MPHUHIUIY «JT03BOJICHO TIIBKH T€, IO MPSIMO Mepe/-
0aueHO 3aKOHOMY;
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5) 1I€0NOTIYHOI0 OTHOMAHITHICTIO, 3aCTOCYBAaHHSAM 3aC001B COLIIATBHOT
JieMarorii;

6) BIIKpUTHM 3aCTOCYBaHHSIM JIEP>KaBOIO 30pOWHOTO IPUMYCY BiJTHOC-
HO CYCILJIbCTBA.

ToTaniTapHUil peKUM € KpalHKOIO (POPMOIO HETEMOKPATHIHOTO TI0-
JITUYHOTO PeKUMY. SIK TOKa3aja MpaKkTHKa, B Cy4aCHUX YMOBAX ITi/1 BIUTH-
BOM BHYTPIILIHIX 1 30BHIIIHIX YUHHUKIB BiH HE3alEepPEUHO PYUHYETHCS.
Came Takoro Oysa J1oJIs HaITMCTCHKOTO peskuMy B HiMeuuwHi 1 cTamiHChKO-
ro — B CPCP.

§ 5. MixxnapoaHi 00’ €1HAHHA epxKaB

Y cydacHOMY CBiTi 0COONUBOTO 3HaYCHHS HA0YBAIOTh TaKi 00’ € THAHHS
JIEPIKAB, SIK CHIGOPYICHOCHE, CHRIBMOBAPUCMBA | COIO3U, STKI MOKYTh TIO-
TEHLIHHO MaTH, 5K 1 KoH]eneparlis, IepexiTHui XapakTep A0 CTBOPEHHS
tdhenepamiii. Takumu 00’ eTHaHHAMH HA ChOTOAHI € €Bpomneiicbkuii Coro3
(€C), CniBapyxnicts Hezanexnux Hepxas (CH/I), Coro3 benapyci
i Pocii, bputanceka CriBapyxHicTh Ta iH. O0’€JHYIOUI €IEMEHTH IS
TaKUX yTBOPEHb MOXKYTh OyTH Pi3HUMHU: EKOHOMIYHi, TOJITHYHI, 171€0J10-
Ti4Hi, IpaBoBi, KYJIBTYpHi, peliriiHi Tomo. B ocHOBI opranizaunii mogioHux
00’eTHaHb MOXKYTh JIEKAaTH MKIEpKaBHI IOTOBOPH, CTaTyTH, IEKIIaparii,
iHmIi ropuanyHi akty. Lini cTtBopeHHs nux 00’ €IHAHb MOXYTH OyTH Pi3-
HUMH. J{J151 JOCATHEHHS THX YM 1HIIMX LiNel 4ieHd 00’ €AHaHb MOXYTb
nepeiaBaTH MeBHI CyBEpeHHI MpaBa HaAIep>KaBHUM OpraHaM, siKi B O1Tb-
IIOCTi CBOIH 3M1MCHIOIOTh He (DYHKIIFO YIPABIiHHSI, a KOOPAUHYIOTH Iii
nepxaB-wieHiB 00’ ennaHHs. Jleski opraHizanii popMyIOTh CBiif OIOIDKET,
aK, Hanpukiag, €C. [IpaBoTBopya AisSIBHICTh MOXKE 3IHCHIOBATUCS Y BH-
V15,11 HOPMAaTUBHUX aKTiB, K1 yXBaJTIOIOThCS HaAACPKaBHUMH OpraHaMu
1 Y3TOIDKYIOTBCS Iep’KaBaMHU-YWICHAMH Ha PIBHI IepKaB, TJIaB ACpKaB YU
ypsanis. [Ipu npoMy ep>kaBH-4iieHH WX 00’ €THAHb 3AHIIAIOTHCS HE3a-
JISKHUMH, CYBEPEHHUM JIEP>KaBaMH 3 IPABOM BUXOAY B OyIb-SKUH MOMEHT
3 Takoro o0’eaHanHsA. CTymiHb MOJITUKO-MIPaBOBOi €IHOCTI B IHUX
00’e€THaHHSIX € 3HAYHO HIDKYUM, HIXK y KoH(penepanisax i TuMm Oinplie
theneparisx.

s misicHapoOHuX 00 €OHanb XapakmepHi maKi 03HAKU.

1. ®opmyBaHHS HaIACPKABHUX OPTaHiB IS KOOPAWHAITT MTisITEHOCTI
JIepKaB-UJICHIB.
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2. Taki 00’ eIHAHHS HE € CYBEpEHHUMHU. J{epKaBU-wWICHH 3aTUIIAI0THCS
CYBEPEHHUMH JIEp>KaBaMU 1 IIepeatoTh 00’ €JHAHHIO TIJIbKH JEsIKi CyBEpEH-
Hi mpasa.

3. BincyTHe enuHe 3ak0HONABCTBO. [Ipu 11bOMY JIesiKi aCTIEKTH CYCITLIb-
HOT0 JKUTTSI MOXKYTh PETYJTIOBATHCS] OKPEMHUMH aKTaMH, SIKIIIO BOHH 3aTBEP-
JOKEHI 3aKOHOJIaBUMMH OpPTaHaMU JICP)KaB-UJICHIB.

4. HasBHICTB 1HTEpECIB WICHIB-JEPkKAaB Y TAKUX 00’ €JHAHHAX, a B pasi
iX BIICYTHOCTI — MOKJITMBICTH BUTHHOTO BUXOTY 3 HUX.

5. ABTOHOMHICTh BHYTPIIIIHIX ITPaBOBOI, CYIOBO1, MONITUYHO] 1 1HITHX
CHCTEM KOXXHOTO WICHA TaKOTo 00’ € THAHHS.

€C BUHUKAE CIOYATKY SIK CHIBTOBAapHUCTBO BHACIIIOK TEXHOJIOTIYHOT
PEBOIIOLIT, 3arpO3M AOBKLILITIO, MOCUICHHS KOHKYPEHTHOI 00pOTHOH MiX
SAnonieto, CLLIA Ta €Bpomnoro, NPOTHCTOSHHS MiX KpaiHaMH 3axifHoi Je-
MOKparTii Ta couianictuuyHumu kpainamu Ha 4o 3 CPCP. Ile 06’ ennanus
¢dopmysanocs noeramnuo. Y 1951 p. micTh 3axXiJHOEBPONEHCHKUX KpaiH
CTBOpHIIN €BpoIelicbke CIiBTOBAPUCTBO BYTLLIS 1 cTami, a B 1957 p. —
€Bpornelichke eKOHOMIYHE CITIBTOBAPUCTBO 1 €BPOIIEHChKE CITIBTOBAPUCTBO
3 aTOMHOI eHeprii. [0JoBHUMH HIIAMU WX 00’ €THAHB OyJK 3a0€3MEeUCHHS
000pOHU Bij COLiaNiCTUYHOTO TaOOpy B YMOBAX «XOJOMHOI BIHHUY, TIO-
JIIIIICHHS eKOHOMIYHUX YMOB XHUTTS HACCIICHHS, PIBHIH €KOHOMIYHHII
PO3BHUTOK 3aXiTHOEBPONEHCHLKHUX KpaiH, yHi(IKaIis TPaBOBUX IHCTUTYTIB.
g peanizarii mocTaBieHNX 3aBIaHb Oy CTBOPEHI BIANOBIIHI HaAIEp-
JKaBHI OpraHu: 3aKoHOJaBuMii — €Bporielickka acamoOiest, y 1962 p. mepe-
HMEeHOBaHa B €BPOIEHCHKUI MapIaMeHT, BUKOHABUMI — €Bpomneiicbka
KOMicis 1 cynoBuii — €Bporneiicskuii Cy.

ExoHoMiuHa iHTerpamisi mpoTsAroM coOpoka poKiB Mpu3Beia A0 NEeBHOT
NOJIITHYHOT iHTerpamii, OCKiJbKH 3a el yac OyJl0 CTBOPEHO 3aralbHi
pecypcH, €IuHI MUTHI KOPJAOHH, €JIMHA €KOHOMIYHA TMOJIITHKA, 30BHIIII-
HBOTOPrOBHUI, CKOHOMIUHHUI Ta BAIIOTHHI cOr03H. Bcee 11e crano nepeny-
MOBOK (OpPMYBaHHS €IUHOTO MPOCTOPY Oe3 KopaoHiB. Y 1992 p.
I’ ITHAAIATH KpaiH 3axigHoi €Bpomnu 3acHyBaidn €C, y IKOMy €KOHOMiY-
HE CIIBTOBAPHUCTBO JOTOBHIOBAIOCS IMOTITHIHNM, IPABOBUM, TyMaHITap-
HUM Toto. Hampuknan, €Bponeichkuii mapiaMeHT BiMTOBITHO 0 TIpaBa
€C e mpencTaBHUIIBKAM OPTraHOM HApOiB, IO BXOAATH n0 €C, sxuit
(hopMy€eThCS 3 AETTyTaTiB, KOTPi OOMPAIOTHCS y KOXKHIN KpaiHi OKpeMo Ha
OCHOBI 3araJIbHOT0 BUOOPUYOTro NMpaBa IIJISIXOM TAEMHOTO TOJIOCYBaHHS 3a
KUTBKICHUMH KBOTaMH BiJl KOKHOT 3 KpaiH. PopMyeThCs 3aranbHui 01o-
ket €C, icHye e1MHa IPOILIOBA OAWHUILIS, YCI TPOMaJITHU JeprKaB-dIeHIB
€C BuzHatoThcs rpoMagsHamMu €C 1 MOXKYTh 0OUpaTH 1 OyTH 00paHUMH
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JI0 MYHIITUTIATEHUX OpPTaHiB Oy/Ib-sAKo0i 3 aepkaB €C, K0 BOHU MOCTiH-
HO TIPOKHUBAIOTH Y il JAepkaBi, ajie € MIPU IbOMY TPOMaTHAMH 1HIIO1
nepxapu-wieHa €C Tomo. Yce me cBiT9uTh Mpo GOopMyBaHHS MiKHA-
POIHOTO YTBOPEHHS, SIKE TIEBHOIO MipOIO Ma€ ACPKABHULIBKUH XapaKTep.
IIpoTe Ha chorogHi He MoxHa Bu3Havatn €C Sk Qeaeparrito uu KoHDe-
Jlepallito, OCKiIbKYU pillleHHs HaJHAIIOHAJTFHUX OPTaHiB MarTh PEKO-
MeHAALiHHUI XapaKkTep 111 OpraHiB JAep>kaBHO1 Biaau uieHiB €C i mo-
TpeOy1oTh paTudikanii HauioHATLHUMU MapiaMeHTaMu. He 3aTBepmke-
Ho Koncturynito €C, kpainu-wienn €C pi3HITHCSA 3a CBOIM €KOHOMIU-
HUM 1 COI[iaJIbHUM PO3BUTKOM, a BiJITaK, Mi’K HUMH ICHYIOTh BiIIOBIAHI
CYIEPEUHOCTI.

CH/] Bunuknay 1991 p. BHacniiok po3mnany €auHoi nepxasu — Co-
103y Pagsucpkux Comianmictuaanx PecrmyOimik 3a HassBHOCTI Ha TOHM dac
JIBOX TIPOTHJICKHUX TEHIEHIIIH, a came: paraeHHs peciryomik CPCP mo
CYBEpPEHITETY Ta 1X rocmomapCchKo-eKOHOMIYHOI 3aJIe)KHOCTI OJHA Bif
OJTHOI, SIKa CKJIajacs B pe3yibTari 0araTopivHOro CIJIBHOTO PO3BUTKY.
HismericTs CHJI 30i1HCHIOETBCS Yepe3 CIUIbHI KOOpAWHAIIHI OpTaHu,
Hanpukiag, Taki: Pany rmaB nepkas, Pany rmas ypsais, MixmapiameHT-
ceky acamOnero CHJI Ta iH. [lisnpHICTH IUX OpPTaHiB Ma€ JOpaI4Hid Xa-
pakTep, OCKiIbKH BCi JepkaBu, 1o Bxoasath 1o CHJI, € He3ane:xxHUMU
JepKaBaMH, a BITHOCHHU MK HUMHU OYyIyIOThCS Ha 3acajax Mi>KHapo.-
Horo npasa. OcaoBuuMu nokymentamu CHJI € Yrona npo cTBOpeHHS
CHJ Bin 8 rpyans 1991 p., Anma-ATHHCEKA aeknapanis Bij 21 rpyaHs
1991 p., Craryr CH/I Bix 22 ciuns 1993 p. Bci nepxaBu, 1o BXOIATh 10
CH/I, MOXYTh MPHUETHYBATHUCS IO TUX YH 1HIITUX YTOX SK acOIiOBaHI
gnenn. KpiMm Toro, nepeadadaeTness 6€3yMOBHA MOXKIUBICTh BUXOAY 13
gnenctsa CHJI.

Jo mixxnepxaBHUX 00’ €JHAHD HAJIEXKATh TAKOXK HOLIMUYHI, BiLICbKOBO-
HOIMUYHI, eKON02IUHI ma [HWi CO3U, Koaniyii, pe2ioHanbHi O10KU TOIIO.
B ix ocHOBI J1ekaTh 3araibHi I1iTi Ta IHTEPECH Jep KaB-4lIeHiB, HAMaraHHs
BUKOPUCTOBYBATHU CIUIBHI peCypcH JepkaB Juisd iX mocsrHeHHs. [Ipukia-
Jamu Takux 00’ eaHanp €: Opranizamis O0’eqnanux Hamiit (OOH), IliB-
HiuHoaTnanTHyHui 610k (HATO), Opraunizauis adpprukaHcbkoi eqnocti. Ha
iX OCHOB1 (DyHKLIOHYIOTH CIleliali3oBaHi oprani3amii, K, HAIPHUKIaI,
FOHECKO, 110 cripusie 3aXUCTy KYJIBTYPHOI CIIa IIMHA JIFOACTBA. PO3BUTOK
MiXKJIEp)KaBHUX OpraHi3aiiii CBiJYuTh Mpo 00’ €IHABYI CBITOBI MPOIECH,
B32EMO3ANICKHICTH JEPIKaB Bij IIIO0ATBHHUX CBITOBUX MPOOJIEM, ITiIBUIICH-
HsI POJIi 1 3HAYEHHS MDKIEPKABHUX CTPYKTYP CYCIUIIBCTBA Y CBITOBOMY
CITIBTOBapHCTBI.
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KoHTpoJibHi 3aniMTaHHSs

1. Jlaiire Bu3HaueHHs (OPMU JIepKaBHU, OXapaKTEpU3yHTe 03HAKU
1 BU3HAUITh ii CTPyKTypy. BKaXKiTh YNHHHMKHM, IO BU3HAYAIOTh
pi3HOMAHITTS POPM AeprKaBU.

2. Haifte moHATTS (HOpPMHU HpaBIiHHA JAEpKaBH, Ha3BIiTh ii BUAH
1 po3KpHiiTEe 0COOIUBOCTI MOHAPXIUHOI Ta pecmyOniKaHChKOi
¢hop™m npaBiiHHS.

3. IlokaxiTh, y 4OMY MOJISATar0OTh 0COOIMBOCTI ()OPMU TPaBIIHHS
B YKpaiHi.

4. PoskpuiiTe OCHOBHI PHCH i OXapaKTepU3yHTe pi3HOBUIH YHITap-
Hoi Ta peneparuBHOi AepkaB. Buznaute ocobmmBocCTi KoHpee-
pauii Ta iHIIKMX Jep>KaBHUX Ta MIXJIEP)KaBHUX YTBOPEHb.

5. Bu3HauTe MOHSATTS MONITHYHOTO (IEP>)KaBHOI0) PEXKUMY 1 HAa3BITh
fioro pizHoBuan. IlopiBHSNTE pUCH TEMOKPAaTHYHUX i HEJIEMO-
KPaTHYHHX PEXUMIB.
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POSI{iJI S
MexaHi3Mm aepkaBu
i JepkaBHUMII anmapar

§ 1. MexaHi3M J1ep:KaBH i HOro CTPYKTYypa

CyTHICTh JIep)KaBy y IPAaKTUYHOMY BUMIpIi peasizyeThes 3a mocepen-
HULTBOM JiSUTbHICHOT XapaKTEPUCTUKH, L0 MPOSBISETHCS B 3M1HCHEHHI
($yHKUI 1epxaBy 3a MOCEPETHULITBOM OpraHiB JepKaBHOI BIaaH i moca-
JIOBHUX 0C10.

[pakTiuna peanizaiis 3aBaaHb Jep:kaBy nependadae QyHKIIOHYBaHHS
CHeLiaIbHO YTBOPEHOTO JIJIsl IIbOTO MEXaHi3MY, IO CKIIaJIA€ThCS 13 JepiKaB-
HUX OpPTaHiB, sIKi 00’ €THYIOThCS B OaraToranay3eBy i€papXidyHy cUCTEMY —
Jiep KaBHHY arapar, Ta IHIIHX JIepKaBHUX opraHizaiiid. MexaHi3Mm JiepkaBu
€ if atpuOyTom, BinOMBa€e IHCTUTYLIOHATBHUHN acTeKT AepkaBHOCTI. Ha
IIbOMY 3aCHOBAHE PO3YMIHHSI CyTHOCTI 1 3MICTy Aep>KaBHOCTI IiJ KyTOM
30pY IHCTHTYIIOHATIHHOTO ITiIXOIY, TOIOBHOIO OCOOJIMBICTIO SKOTO € T€, 1110
JeprkaBa TIyMaduThCsl HAacaMIepes sIK MeXaHi3M (armapart) BjIaay Ta yrpas-
JIHHS B CyCITUTBCTBI.

MexaHi3M Jep>KaBu PO3MISIAETHCS B KOHTEKCTI BUKOHAHHS IIEBHUM
IPOLIAPKOM JIIOJIEH OKPEMOTO Pi3HOBUAY CYCHiIBHO KOPUCHOI mpami —
YIpaBIiHCHKOI AiSTIBHOCTI Ha MOCTIHHUX MpogeciiiHuX 3acanax. Y TakoMy
JIOACHKOMY BHMipi MEXaHi3M JepKaBU BUCTYIA€ CBOEPITHUM (PI3UUHUM
(JronchKUM) T BTUICHHSIM SIK BITHOCHO BUOKPEMJICHHH, KOHCTUTYHOBaHUH
B OKpPEMHUH 1HCTUTYT i CTPYKTYPHO OpraHi30BaHUI MPOLIAPOK 0Ci0, KUt
CKJIaBCsl Ha eTarli JOpMyBaHHS JIep>KaBU BHACIIJIOK CYCITIIBHOTO PO3IIOIi-
Jy TIpalli Ha THX, XTO KEePYE, 1 TUX, KUM KEPYIOTh.
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OcraHHE MO3HAYa€E PYX Bl TPAMUIIIMHOTO ISl FOPUINIHOI HAYKH aK-
IIEHTY JIUIIe Ha (popMabHi CXeMH 3MIHCHEHHS Tep>KaBHOI BIIAAH B CYCITLTb-
CTBI1 J0 MOCIIHKCHHS «IIONCHKUX YMHHUKIBY» YIPABIIHCHKOI AisSTHHOCTI,
1o mependadae HAJIGKHY yBary 0 Imie€l BayXITHBOI MpoOIeMH 3 TO3UIIIH
OLITBII aJIEeKBATHOTO IMiIXOTY. 30KpeMa, «JTFOIChKUN BUMIP» 1 TOCIiKEHH]
YTBOPEHHS 1 PYHKI[IOHYBaHHS MEXaHi3MYy 1 anapary Jep>KaBH € HaiOiIbII
BIJMOBIAHUM MIATPYHTSAM, IIO Aa€ 3MOTY BHCBITJIIUTH aKTyaJbHI MUTaHHSI
HOTO KaJpOBOTO 3a0e3IeUeHHSI, IEPKABHOI CITy>K0H, OIOpOKparii Tomo.

[MuToma Bara MexaHi3My JepKaBU B 3a0€3MEUCHHI KUTTEMISIBHOCTI
COLIIQJILHOTO OpraHi3My, MOKJIMBOCTI HOTO BIUIMBY Ha Pi3Hi CTOPOHHU CyC-
MUIBHOTO JKUATTA, KUIBKICTh 3alHATHX Y HHOMY MPALliBHUKIB 3aJIeKaTh BiJ|
3MICTy QYHKIIIH, SIKi CYCIIUILCTBO MOKJIAAA€E Ha JACPKaBY, 3yMOBICHOTO
HUMH 00CATy KOMITETEHIII] IepyKaBHUX OpPTaHiB.

Tax, kacudHa JidepaabHa KOHIEIIIS IEPKaBH «HITHOTO OXOPOHIIS,
sIKa TOMIHyBaJIa Ha paHHIX eTarnax (GyHKIIOHYBaHHS PHHKOBOI CHCTEMH
BHPOOHUIITBA, ITepeadadaia MakCHMaIbHi OOMEXEHHS BTPYyJaHHs IepiKaBU
B CYCIHLJIbHE KUTTA 1 0cO0NMBO — Y cpepy eKoHOMIKH. JlisbHICT Aepka-
BU MaJjia 0OMeXXyBaTUCsI OXOPOHOIO IPUBATHOI BIACHOCTI 1 3a0€31eUeHHIM
Oe3nexu. BinmosigHo 10 OTO pO3MIIAAATIOCS IMTAHHS PO MEXaHi3M Jep-
JKaBH, SIKUH 32 TAKUX YMOB OyB TOTOXXHIM MOHSTTIO AEP>KABHOTO arapary
SK MEXaHi3MY 31iHCHEHHsI ONITUYHOI BIIaJIH, 110 CKJIAAABCS 13 CYKYITHOCTI
Jep>KaBHUX OpTaHiB, HAAIJICHUX JEP:KaBHO-BIAHUMH TOBHOBaKCHHSIMH.

[IpoBeneHHs BiAMiIHHOCTEH MiXX HOHATTAM MEXaHi3My JACpKaBU SIK
OUTBIII IMUPOKUM 1 TIOHSTTSM JIEPKABHOTO anapary sik ByKYHM 3a 00CSIToM
HaOyBae IiJIcTaB 32 YMOBH TIyMadeHHs IPU3HAYCHHS JepiKaBHUX (DYHKITiH
K (PYHKITIHA COIaIbHO CTIPSMOBAHOI JepKaBH, 110 He MOXYTh OyTH 3BelIe-
Hi Jumre 10 GYHKIIA «HITHOTO OXOPOHIIS» — OXOPOHHU BJIIACHOCTI i 0€3-
niexu. CorianbHa CIIPSIMOBAHICTh AEPKaBH Mepeadadae po3mupeHHs chepn
ii BTpy4aHHs B CyCHiJIbHE )KUTTS, 30KpeMa, UL BUPILIEHHS TUTaHb MaKpo-
€KOHOMIKH, PO3BUTKY Tally3eli BUPOOHHUIITBA, )KUTTEBO HEOOXITHHUX ISt
iCHYBaHHS CYCIIIJILCTBA, COLIabHOTO 3aXUCTy TpoMaisiH. Lle miaTpumka
1 PO3BUTOK OCBITH, KyIbTYPHO-OCBITHIX YCTaHOB, MEAULIMHH, 3aXUCT CO-
iaTbHO ypa3IUBUX BEPCTB HACEJCHHs, (IEHCIOHEPiB, iHBAJiAIB), MaTe-
PHUHCTBA i JUTHHCTBA Ta iH.

OnHax po3UIMPEHHS MOXKIIUBOCTEH BILUTUBY JCP:KABU Ha CYCIIUTbHI BijI-
HOCHHH B Cy4aCHUX YMOBaxX HE MIOBHHHO MPUBOIUTH JI0 peadiniTaii Tora-
JTapHUX MOCATAaHb JEPXKaBHOI BJIa/I, HEXTYBAaHHS paBaMH 1 cBOOOAaMHU
JIIONWHY 1 TPOMAJTHUHA, TIPEPOTaTHBAMH CaMOOPTaHi30BaHOTO 1 CAMOBPSIII-
HOTO y CBOiil OCHOBI IrpOMaJsIHCBKOTO CyCHIJIBCTBA, Ha 0OCITyTOBYBaHHS
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moTped SKOTO 3PEMITOIO 1 CIIPSAMOBaHA isUTbHICTE COITIAIBHOT, AEMOKpaTHy-
HO1, IPaBOBOI JiepKaBU. 3 MOMIALY Cy4YaCHOTO PiBHS PO3BUTKY HAYKOBHX
3HaHb COLiaJIbHA CIIPSIMOBAHICTh JIEP’KaBU PO3IIIAJAETHCA SIK OpraHidyHa
CKJIaJI0Ba CyJacHOI JEMOKPATUYHOI Ta MPaBOBOI OpraHizarii CyCcHiIbCTBa
1 TOMy HE TTIOBMHHA BUXOIUTH 32 MEXI SAKICHUX XapaKTEPUCTHUK Cy4acHOI
Jep>KaBHOCTI.

[IutanHs po3MeKyBaHHS MPIOPUTETIB IPOMAISTHCHKOTO CYCIHIIbCTBA
1 IepKaBHOT BJIa Iy BUPILITYIOTHCS HA PiBHI KOHCTUTYIIIIHOTO peryaIOBaHHS.
Tak, Koncruryuist Yipainu 3akpiluiioe TpUHIMIIN BiAMOBIAATBHOCTI Aep-
JKaBU TIepeN TIOAMHOIO 33 CBOIO TiSUTBHICTS (4. 2 CT. 3), OOMEKEHHS JTisTb-
HOCTI OpTaHiB JIep>KaBHOI BIIaJH i OpPraHiB CAMOBPSIyBaHHS 3aKOHOM (4. 2
CT. 6, 4. 2 cT. 19), rapanTii MiciieBoro caMoBpsiAyBaHus (CT. 7), cBoOOIH
MOJIITUYIHOT iSITEHOCTI, HE 3a00poHeH01 KoHcTuTyIi€eto i 3akoHaMu YKpa-
iaM (4. 4 cT. 15) Tomo.

OT:xe, MeXaHi3M AepaKaBH — ye CYKYNHICMb 0epACaABHUX OP2aHiE,
YCMAanos8, NIONPUEMCME MA THWUX 0epAHCABHUX [THCMUMYMIE, 3d noce-
PEOHUYMBOM AKUX NPAKMUYHO 30IUCHIONMbCA 3A680aHHSA | QYHKYIT
Odepoicasu.

[ToHATTS «MexaHi3M AeprKaBw» BIIEPILE BKIIIOYHB /10 apCEeHaATy Teopii
JiepkaBH 1 mpaBa y cepenuHi 60-x pokiB XX CT. BUIaTHUI yKpalHChKUN
TeopeTuk npasa B. Koneiunkos.

Jo cxitagy nepxaBHOTO MEXaHi3My BXOSITH Pi3HI 32 CBOEIO KOHKPETHOIO
XapaKTEPUCTHKOIO BUIH Jep>KaBHUX OpraHisaliid: OpraHu, yCTaHOBH, Mij-
NpUEMCTBA Ta cieNU(iuHi JepKaBHI IHCTUTYTH.

3araibHUMU PHCAMH TS BCIX PI3HOBU/IB JepKaBHHUX OpTaHi3alii, sKi
BXOJSITH J0 CKJIaly MEXaHi3My JepXaBH, € Te, I110:

1) BOHU 32 CBOEIO PUPOOIO € IEPKABHUMH 1HCTUTYTaMHU Ha BiIMiHY
BiJl TPOMa/ICEKHUX a00 MPUBATHUX OpraHi3aliii;

2) 3a IX MOCEPETHUIITBOM MTPAKTUIHO BUKOHYIOTHCS 3aBJaHHSA 1 QYHKIII
Jep>KaBy;

3) BOHM YTBOPIOIOTHCS 32 PIIICHHSM YITOBHOBaXEHUX OPTaHIB IePiKaB-
HO1 BaJu;

4) BOHU YTPUMYIOTBCS 32 PaXyHOK OIOKETHHX KOILTIB;

5)ix mpaliBHUKH MalOTh MPABOBUH CTATYC JEPKABHOTO CIYKOOBIS y
[IIPOKOMY PO3YMiHHI, IepeayciM 0COOIUBI rapaHTii 3aiHATOCTI Ta COIi-
AJIBHOTO 3aXHUCTY.

[{onaiinepmie, y Ckiaai MEXaHi3My Aep>KaBH CJiJ BHOKPEMIIIOBATH
OepoicagHi opearu SIK HaOLIbII crienudivHi 1 BAXIUBI JUIs peamizamii
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GyHKIIH nepkaBu iHCTHTYIiHHI yTBopeHHs. [IpoTe pa3oM 3 pepkaBHU-
MU OpTaHaMH 10 CKJIaAy MEXaHi3My Jep>KaBU BXOAATH U iHII 3a Xapak-
TEpOM 1 3MiCTOM AisITBHOCTI Jep>KaBHI OpraHizalii — Aep)kaBHi Mignpu-
€MCTBa, J€pKaBHI YCTaHOBH, TaKUi crienu(idHUA IHCTUTYT AEp>KaBH,
SIK 30pO¥HI CHITH, 110 MalOTh NIEBHI 0COOIHBI pUCH, KOTPi HE T03BOJISIOTH
BBa)KaTH 1X BIacCHE OpraHaMH JepXaBHOI BIaJIu 1 BKiIoUaTu Oe3moce-
PENHBO JI0 CKIIay JIep>KaBHOTO arapary.

Hepoicasnumu nionpuemcmeamu, nepeayciM 3aCHOBAaHUMH Ha 3arajibHO-
Jep KaBHiH BIAaCHOCTI Ka3eHHUMH MiANIPUEMCTBAMH, B YKpaiHi BBAKAIOTb-
sl TaKi, IO TPOBOASTH BUPOOHUTY a0 iHIIY MiSIBHICTD, KA 3 OINIALY Ha
11 cnerudiky, MoXKe 3/TIICHIOBATUCS TIIBKA JIEP>KaBHUM ITiITPHEMCTBOM,
a0o0 Taxi, TOJIOBHUM CHOKMBAaYeM HPOAYKLii sIKKX (0111 siK 50 BiICOTKIB)
€ JIeprkaBa, a0 XK TaKi, SKi € cy0’€eKTaMH MPUPOJTHUX MOHOTIONMIN. Jlepkas-
Hi TAMPUEMCTBA BOJIOJIIOTh YaCTKOIO JIeP>KaBHOI BIIACHOCTI Ha IIpaBi Mo-
BHOTO TOCIIOAAPCHKOTO BiIaHHs, MAIOTh CaMOCTIiHUI OanaHc i craryc
IOpUINIHOT 0CO0H, € Cy0’€KTaMH i AMPUEMHHUIIBKOT MisUIBHOCTI, HECYTh
CaMOCTiliHy MaiiHOBY BiAIOBITABbHICTh, HA HUX MOIIHUPIOETHCS 3arajbHO-
JO3BUTBHUIA PEKHUM IPAaBOBOTO PETyIIOBaHHS.

[lo cTocyeTbCs depacasnux ycmanos, TO AL HUX crenudigaHoIo
€ HeBHPOOHMYA NisUTbHICTH B OCBITAHCHKIH, KyTbTYPHO-BUXOBHIM, HAyKO-
Bilf Tanmy34x, y cepax OXOpoHH 340pOB’S 1 COLIaNBHOTO 3aXHUCTy TI'PO-
MansH. Lle nepkaBHi KON, BUII HaBYAIBHI 3aKJIa I, HAyKOBO-OCIIiTHI
IHCTHTYTH, TeaTpu, My3ei, JrikapHi Ta iH. KpiM Toro, nepxaBHi ycTaHo-
B MOXYTb OyTH IpH3HaAueHi AJIs BUKOHAHHS CIelialbHOl AiSUIBHOCTI,
HaINpUKJIa, JJIsl yTPUMaHHS 3aCy[KeHUX TOIIO0. 3a XapaKTepoM 1 Ha-
NPSIMKOM CBO€1 NiSIBHOCTI JIep>KaBHI YCTAHOBH € HENPUOYTKOBUMHU
oprasizamisiMu 1 nepeOyBalOTh Ha YyTPUMaHHI 32 paxyHOK KOLITIiB Jep-
JKABHOTO OIOJIKETY.

HemoBHMM 3MiCTOBHO i JIOTIYHO He3aBEpIIEHUM Oyze pO3IVIsa CTPYK-
TYpH MeXaHi3My Jep:kaBu 0e3 Takoi Horo HeoOXiIHOI JIaHKH, SIK 30pOtHi
cunu. BoHH TianagaroTh M Ti O3HAKH, M0 Oyin KBaji(hiKoBaHI BUIIE SK
3aralibHi 715 pi3HUX BUJIIB Iep)KaBHHUX opraHizaiiid. [loBHOIIHHE 37iicCHEH-
Hs QYHKUIH AepKaBu HEMOXIIUBE 0€3 3acTOCYBaHHS B pa3i HEOOXiTHOCTI
MPUMYCY, OCHOBHUM 1HCTUTYTOM SIKOTO € BiChKOBi1 popmyBaHHs. Tak,
3aXHCT CYBEPEHITETY 1 TEPUTOPIaNbHOI MUTICHOCTI JepKaBy, ii HemoTop-
KaHHOCTI po3LiHIOEThCsI KoHCTHTYII€I0 YKpaiHH SIK OTHA 3 HAHBAaXKITHUBILIHX
(byHKIIIH Tep)kaBy, BUKOHAHHS SIKOT TOKTaaeThes Ha 30poitai Cumu Yipa-
iau (4. 2 cT. 17).
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§ 2. IloHATTH Aep:KaBHOIO anapary.
JepskaBHi Opranu Ta ix BUAu

OcHoBHUMH QYHKIIAMU OyJb-sKOT JepKaBH B Pi3HI iICTOPUUHI
yacH (B TOMY YHCJi Cy49acHOi COIiaidbHOI, TeMOKPAaTUIHOI, MPaBOBOL
Jep>KaBH) 3aJMIIAIOTHCS Ti HAMPSIMKY 11 AISUIBHOCTI, IO CIPSMOBaHi Ha
peanizamito myonivyHOI BIaau B MaciiTabax ychboro CycIiJibcTBa, 3/il-
CHEHHS BiJ] IMEHI Jep>KaBU YNPaBIiHCHKOI AisTbHOCTI. BiamoBimHo romo-
BHUM iHCTUTYTOM, SIKHUH YOCOOIIOE Ta MPEACTABIISE AEPKABY, € ACpPKaB-
HUH amapar.

JHepxaBHuil amapar, 3a MOCepeIHUITBOM SIKOTO Oe3MocepeHbO 3aii-
CHIOIOTBCS Iep>KaBHA BIaJia 1 ypaBJIiHHS CYCHIIBCTBOM, BUOKPEMITIOETHCS
13 OLITBII MIMPOKOT 32 0OCITOM KaTeropii «MexaHi3M Jep>KaBu» Ha IiICTaBi
HAJICKHOCTI JepKaBHUM OpraHaM SIKk OKPEMOMY Pi3HOBUAY IEp:KaBHUX
opraisaiiii gep>xaBHO-BIIaJHUX MMOBHOBa)XXeHb. [lepkaBHUI amapar mo-
KJIINKaHWW BUKOHYBaTH OCHOBHI (DyHKIIIT AepKaBU MO0 MPAKTUYHOTO
3MIACHEHHS IeP’KaBHOI B 1 yIIPABIiHHS CyCIIUTECTBOM, PI3HUMH ce-
pamu HOTO KUTTEMISUIBHOCTI, € HEBIJl'EMHOIO, ICTOTHOI O3HAKOKO SIK BU-
HUKHEHHS, TaK 1 iCHyBaHHSI JepKaBu. ToMy caMe Tep>KaBHOMY arapary Mae
OyTH TIpHLJIeHa MTepPIIoYeproBa yBara B KOHTEKCTi OiIBII MUPOKOT Mpo-
OJeMaTHKN MEXaHi3My Jep>KaBH.

OTxe, 1ep:KaBHUM anapaT — ye CYKYNHICMb 0epiCABHUX OP2aHie, iX
JAHOK 1 NiOpo30ini8, YNOBHOBANCEHUX De3n0cepedrbo 30IUCHIO8amU 0ep-
JHCABHY 811A0Y MA YNPAGIIHHA, SAKI CRUPAOMbCs Y €801l JiIbHOCII Ha
MOCTUBICI 3ACINOCYBAHHS NPUMYC).

[ToHATTS nep:kaBHOTO amapary € y3arajJbHIOIOYHM, TOOTO Ha OCHOBI
MEBHUX CHUIBHUX 03HAK OXOIUTIOE BCIO CYKYITHICTh PI3HOMAHITHUX 32 KOH-
KPETHUM CHPSAMYBaHHIM JiSUTBHOCTI I€pP:KaBHUX OPTaHiB.

Jis GibII 3MiCTOBHOTO BUBUEHHS JAEPIKABHOTO arapary CIlifl po3Iilsi-
HYTH XapakTepHi HOro 03HaKH, a caMe:

1) nep>xaBHUI anapaT € OCHOBHUM 1HCTUTYTOM JEPXKaBH, IPEACTaBHU-
KOM JIepKaBHOI BJIaJIM Y BIIHOCHHAX 3 HACEIECHHSIM;

2) nep:KaBHUH amapar HaIileHUH JepKaBHO-BIaJHUMH MTOBHOBAKEH-
HSIMU, 0€3MM0CEePEeaHbO YITOBHOBAXEHNH 1X 31HCHIOBATH;

3) nep>kaBHUM anapar € CKJIaAHOI0 CHCTEMOIO OpraHiB, 1I0 Nependavyae
MO Ha BiIOKPEMIICH] JIAaHKH Ta MiAPO3/IiNH AK 32 GYHKIIOHAIEHIM KpH-
TepieM — Ha T'iJIKU BJIaJM, TaK 132 iepapXiYHUMHU O3HaKaM{ — Ha BHIII Ta
HWDKY1 OpTaH# TOLIO;
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4) mepBUHHUM €JIEMEHTOM JIEPKABHOTO ariapary, 3 sIKOTO CKJIaJaeTbCs
yCsl cHUCTEMa JIEPIKaBHOTO arapary, € Iep>KaBHUI OpraH;

5) y nep:kaBHOMY arapari MpaiorTh Ha MMOCTIHHUX 3acanax npodeciii-
HO ITiATOTOBIICHI KaJIpy — JIep>KaBHI CITY>KOOBITi;

6) nep>kaBHUH amapar K cucreMa popMyeThes 1 PyHKIIIOHY€E Ha OCHO-
Bi €IMHUX MIPUHIIUIIIB OpTraHi3aii i JisUIbHOCTI;

7) nep>xkaBHMI anapar QYHKI[IOHYE B MEXKax 1 MOPSIKY, BCTAHOBICHUX
3aKOHOaBCTBOM, TOOTO B IIEBHHUX IPABOBUX (hopMax;

8) nep>kaBHUI amapar y CBOil JisUTBHOCTI CIIMPAETHCS HA MOXKIIUBICTh
3aCTOCYBaHHS IPUMYCY.

HdepxxaBHuUll OPraH — ye cmpyKmypHoO 8UOKPEMAEHUL, HYMPIUHLO
O0pP2aHI308AHUL KOLEKMUE OEPAHCABHUX CAYIHCOO8YIE, SIKi NOCIOAOMb GU-
3HAYEHI 3aKOHO0ABCNBOM NOCAOU, HAOIIEeHT 8I0N0BIOHOI0 KOMNEMEHYIEIO
0151 GUKOHAHHS NEeBHUX 81AOHO-YNPABITHCOKUX YHKYIU | 3a80aHb Oep-
Jrcasu.

Jlep>xaBHUIT OPraH € MEPBUHHUM CTPYKTYPHUM €JIEMEHTOM JI€PIKaBHO-
TO arnapary, OCKiJIbKH caMe 3 JIepyKaBHUX OPTraHiB CKIIAJar0ThCs HOTO OKpe-
Mi JIaHKH 1 MiIPO3/iNy, Bcd CHCTEMa JepKaBHOTO anapaTy SK LiTiCHOTO
SIBHIIIA.

JepxaBHHI OpraH MOXKHa PO3TIIANATH K CKJIaJHE YTBOPEHHS, IO
BKIJIIOYA€ J[Ba BIJIHOCHO BHOKPEMJICHI MiIPO3ILIH, OVH 3 SKHX 3IHCHIOE
CTaTyTHI MIOBHOBaXXCHHS [IOTO OPTaHy, a iHIINA — anapar JepKaBHOTO
OpraHy — BHKOHY€ JOTIOMiXHI (pyHKIIi1, HOTO 3aBIaHHAM € 3a0e3MeueHHs
BUKOHAHHS JICP)KaBHUM OPTaHOM CBOIX MOBHOBaXXCHb. Takui MmiXia aae
MOYKJIMBICTh BU3HAUMTH MPABOBUI CTATyC PI3HUX KaTeropiil mpariBHUKIB
JIEpKaBHOTO OpPraHy, BUXOATYH 3 KOHKPETHUX (PYHKI[IOHATBHUX HAMPSIMKiB
HOTO AISUTHHOCTI, 8 TAKOXK BiJIIIOBITHI BUMOTH Ta KBaJTi(hiKalliiiHI Xapakre-
PHCTHKH TIOCAJl HA IepyKaBHii CIyxo0i'.

3aJiexHO BiJ COIiaIbHOT IPUPOAM I€PKaBHI OpPraHu MOAIIAIOTHECS Ha
nepseunti Ta 6mopunni. IlepBUHHI OPraHu CTBOPIOIOTHCS LIISIXOM Oe3Mo-
CEPEHBOTO BOJICBUSBIICHHS HAPOIY, SKIIO HAPOJA BU3HAETHCS JKEPEIOM
JIepKaBHOI BIIaH, a00 YCIaAKyBaHHIM, SIKIIO JHPKEPEIIOM BIIA/IH BBAKAETh-
cs1 MOHapX. [IepBUHHKMM JIep>KaBHUM OPTaHOM 33 YMOB PECITyOJIiKaHCHKOTO
NPaBJIiHHS € MapjaMeHT, HUM MOXe OyTH MPe3UJIEHT, SKIIO0 Horo oOupae
OesmocepenHbO HApOJ. BTOpUHHI OpraHu yTBOPIOIOTHCS NMEPBUHHUMU,
€ MTOXIJHUMU BiJl OCTaHHIX i iM mij3BiTHI. Hampukan, 3rigao 3 Koncrury-

! luB.: Asep ’snos B. b. Opranu BukoHaBuoi Bnagu B Ykpaini. —K., 1997. — C. 42—
43.
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niero Ykpainu BepxosHa Pana Ykpainm npusHagae [Ipem’ep-minicTpa
VYkpainu, Minicrpa o6oponu Ykpainu, MiHicTpa 3aKOpJOHHUX CIIpaB YKpa-
iam, iHmmx wieHiB Kabinety MinicTpiB Ykpainu, ['010By AHTHMOHOIIONE-
HOTO KOMiTeTy Ykpainu, ['onoBy Jlep>kaBHOTO KOMITeTy 3 MUTaHb Tenebda-
YeHHs Ta pajioMoBiieHHS Ykpainu, [onoBy @oHIy nepkaBHOTO MaifHa
VYkpainu, ['onoBy Ciryx0u 6e3nexkn Ykpainu, iHIIUX KepiBHUKIB LIEHTPAJIb-
HHUX OpraHiB Jep>KaBHOI BUKOHABYOI BIIAX Ta MOCAJOBUX OCi0.

3aJe:KHO Bi GyHKIIOHAIBHOTO CIIPSAMYBaHHS JIepKaBHI OpraHy MOi-
JISIOTHCSI HA OPeaHU 3aKOH00A8Y0l, GUKOHABYOI Ta Y0060 61adu. OpranoM
3aKOHOZIABYO1 BJIaJIM BUCTYIIA€ APJIaMEHT, SIKHUH MO)Ke OyTH OZHOTIATaTHUM
abo nBonanatHUM. BukoHaBua Braga 3iHCHIOETHCS yPAIOM, SIKUH MIPH
NapJIaMeHTCHKOMY TIPaBIIiHHI OUOJIIOE TIPEM’ €p-MIHICTD, a 32 YMOB Tpe3u-
JIEHTChKOTO — TIpe3uieHT. CyJiaM HaJIe)KUTh BUKJTFOYHE TIPABO Ha 3IiHiCHEeH-
Hi paBocyist. OYHKII TIIaBH JepKaBH B PECITYOIIIIT 3A1MCHIOE TIPE3UICHT,
a B MOHapPXisIX — MOHapX (KOpoJib, eMip To1o). B aeskux kpainax (Ppan-
1is1) Ha PE3UACHTA SK [VIaBy Jep>KaBU KOHCTUTYILIHHO MOKJIAAAI0ThCS ap-
OiTpakHi MOBHOBaYKEHHS MIO/I0 y3TOKEHHS TIsITBHOCTI BiIIOBITHIX TLIOK
BIIAJIH.

3a TepuUTOpi€I0, HA AKY HOLIUPIOIOTHCS IIOBHOBAXEHHS JEP/KaBHUX
OpratiB, iX MOJUIAIOTE HA yeHmpanvbHi Ta micyesi. B YkpaiHi, Hanpukna,
JI0 LICHTPAJIbHUX JIEP’KaBHUX OpPTaHiB CIif BiTHECTH Ti, TOBHOBaKEHHS
SKHX TMOLIMPIOIOTHCS HA BCIO ii Teputopito, — BepxoBHy Pany Ykpainu,
[pesunenrta Ykpainu, Kadiner MinicTpiB Ykpaiau Tomo. MiciieBuMu
JICp>)KaBHUMHM OpraHaMH € MICIICBI JIep KaBHI aIMiHICTpallii, MiCLIEBI Cyau
Ta iH. 3a ymoB (eneparuBHoro ycrporo (Pociiicbka Denepartist) nepxas-
Hi OpraHy TMONUIAIOTECS Ha hedepanvhi opeanu 1 opeanu cyb’ekmis ghe-
oepayii.

3aJtexHO Bif] crTOCOOy YTBOPEHHS [IepyKaBHI OpraHu KiIacu(ikyioTh Ha
6UOOPHI, NpU3HAyy8aHi, ycnaoxkogawi. TUIIOBUM NMPHUKIaJOM BHOOPHOTO
Oprafy € mapjaMeHT, IPU3HAYyBaHOTO — Ka0iHeT MiHICTPiB, yCIIaIKOBa-
HOTO — MOHAapX.

3anexHo Big 0cO0OBOTO CKIIay Aep KaBHI OpraHu NOALISIOTHCS Ha
00H00¢0006i 1 Konecianbhi. OMHOOCOOOBUMH JICPKABHUMH OPTaHAMU € TTpe-
3WUCHT, TeHepaJIbHUM MPoKypop. KoneriansHi ep>kaBHi OpraHyu yXBaJIOIOTh
pilIeHHs 1 BCTYNAOTh y IPAaBOBI BiJHOCHHH JIUIIE K TIEBHI KOJIEKTUBH
Jiep >KaBHUX CITyKOOBIIIB (TIapJIaMEHT, Ypsia).

KoxxHnii nepxkaBHUN OpraH s 3MIHCHEHHS CBOIX (DYHKITIN 1 BUPIIICH-
Hsl 3aBJIaHb HaJI€ThCS KOMIIeTeHLie. Kounemenyisa — ye oxpecnenuil
3AKOHO0ABCMBOM NesHUIL 00CsI2 NOBHOBAJICEHb, 00068 A3Ki6 ma npaes oep-
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arcasnozo opeany. KoMrereHIist JepKaBHOTO OpraHy BCTAHOBIIOETHCS
KOHCTHUTYIII€0 200 BiJIOBIIHUM aKTOM 3aKOHOJIaBCTBA, 3aJICKUTh BiJ| Xa-
paktepy QYHKI[i# Ta 3aBJaHb, JJs1 BAKOHAHHS SKAX CTBOPEHO IICH OpraH,
a TaKOX MOTO MICITI B CHCTEMI JIep>KaBHOTO amapary. JlepkaBHi OpraHu He
MOXYTbh YXHJISITUCS BiJ peaiizaiii cBo€i KOMIETeHLIi, aie BOoIHOYAC He
MAaroTh NpaBa BUXOIUTH 32 11 Mexi. [Ipu 1iboMy JepikaBHO-BIIaIHE MTOBHO-
Ba)XKCHHsI, 0COONMBICTD IOPUIUYHOT MIPUPOH SKOTO IMOJIATAE B TOMY, IO
BOHO € CBOEPITHUM «IIPaBOOOOB’SI3KOM», TOOTO «BIIQJAHUMY IIPABOM, CIIpsi-
MOBAaHUM Ha BUKOHAHHS MOKJIAJICHOTO 3a MOCAZ0I0 000B’ 513Ky, Mae OyTH
3aBKIM KOHKPETHHUM 32 3MICTOM 1 3aKOHOJIABY0 OOMEKEHHM 3a 00CATOM.

§ 3. [Ipunnunu opravizamii i AIAJIBLHOCTI
JAep;KaBHOTO anapary.
Ionin nepxxaBHOI BJaaau

Ilix npuHIMNIaMy opraxizanii i AisJIBLHOCTI 1ep:KaBHOTO anapary
PO3YMIIOMb 3AKOHO0ABH0 BU3HAYEHT BIONPABHI 3ACA0U | BUMO2U W00 1020
opeanizayii' i YyHKYIOHY8AHHS 3 MEMOI0 HAUOIIbUL ONMUMATILHOZ0 | egheK-
MUBHO20 BUKOHAHHS (DYHKYIL MA 3A60AHb 0EPAHCABIL.

Jlo mpuHIMTIIB OpraHi3altii i TisTFHOCTI Iep’KaBHOTO ariapary HaleKaTh
TaKi:

— TOHiN Iep>KaBHOI BIA/IH;

— BUOOPHICTH BUIITUX OPTaHiB IeP>KaBHOI BIIAIH;

— IISJIBHICTh Y MEXKax KOMIIETSHIIIT Ta B MOPSIIKY, BCTAHOBJICHUX 3a-
KOHOJ/IaBCTBOM (3aKOHHICTH);

— mpodecioHai3M i KOMIIETCHTHICTb;

— 00OB’SI3KOBICTh PIllICHb, YXBAJICHUX BUIIUMU OPTaHAMU JIJISl HUAXK-
YHX;

— TIPO30PICTh;

— MiAKOHTPOJILHICTB;

— BIAIMIOBIAAJIBHICT;

— JoxepaHHS MpaB IHCTHTYTIB TPOMAITHCHKOTO CYCITUTECTBA — OP-
raHiB MICIIEBOTO CaMOBPsAyBaHHsI, 00’ €IHaAHb TPOMAJISH, HiANPUEMCTB,
OpraHizailiif, yCTaHOB;

— piBHE MPaBO TPOMAIISH HA JOCTYI JI0 JAEPKABHOI CITY)KOH;

— CcTaOLIBHICTD KaJpiB;
e()EeKTUBHICTH;

— TIPIOPHUTET TpaB i CBOOO IIOAMHHU 1 TPOMAISTHUHA.
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JoxnagHimnie ciaif 3ynmuHATHACS Ha PUHIIAIN HO0iTY 61a0U, OCKITBKH
BiH € OJTHI€I0 3 OCHOBOIIOJIOKHHX 3acaJl OpraHizamii i JisUTbHOCTI IeprKaB-
HOT'0 arapary B yMOBaX CTAaHOBJICHHS B YKpaiHi AEMOKPAaTUUHOIO IIPaBIIiH-
HS 1 TIPaBOBOI AEP>KABHOCTI.

Hacamnepen yrouneHHs1 noTpeOye MUTAaHHS PO T€, UM MOAIISETHCA
€MHA JIepKaBHA BlIaja HA IEBHI BITHOCHO BUOKPEMIJICHI T'JIKH BJIaIH, YU
iaeTbest Ipo QYHKLIOHYBaHHS OKPEMHUX caMOCTiHHUX Biax. Tak, KoHctu-
tyuist CHIA 1789 p. He MiCTUTB €IMHOTO MOHATTS AE€P>KaBHOI BIIaJIU, BKa3ye
JIMIIEe HAa OKPeMi TUTKK BIaJu — 3aKOHOJAaBYY, BUKOHABUY Ta cynoBy. Ha-
TOMICTb 3 IOIJISIAY TEOpil HAPOTHOTO CYBEPEHITETY, KOJIU HAPO]] BU3HAETH-
Cs €JIMHHUM JDKEPEJIOM JIepyKaBHOI BIIau, Niepe0ayaeThes ii €IHICTh, sSKa
BOJIHOYAC HE BHUKIIIOYAE MOXIIMBOCTI MOy JIEpKaBHOI BN HA OKpEMI
il TiIKy.

Crartsa 6 KorcTutyii Ykpainu He Ja€ 9iTKOi BiAIOBil Ha 1€ TH-
TaHHS, OCKUIBKH B Hill HAETHCA 1 MPO AeprKaBHY BIaAy, i TPO OKpemi
TiJIKKM BJIaAgu — 3aKOHOJABYy, BUKOHABYY Ta cynoBy. IIpore cuctemHue
TrymadeHHsa HopM Konctutyuii Ykpainu n103BoJjsie 3p0OUTH BUCHOBOK
PO OPi€HTAIlil0 KOHCTUTYLIHHUX 3acaj] YKPalHChKOI epKABHOCTI Ha
KOHIICTILIII0 HAPOJHOTO CYBEPEHITETY Ta MOJITY €IMHOT AepKaBHOI BIa-
M Ha TUIKH.

[Moxin pepkaBHOT BIaan He MOXe OyTH 3BEACHUM 1 10 3BUYHOTO PO3-
MOALTY Tpali CTOCOBHO YIPABIiHHS CYCHUIBCTBOM, SIKHH BUHHKAE Pa3oM
3 TIOSIBOIO TaKOT CKJIAJTHOI CYKYITHOCTI IEPYKaBHUX OPTaHiB, SIK JepKaBHUI
amapar, Ta Ma€ CBOEIO IMiJICTABOIO cIieliani3alito Horo npamiBHUKIB Ha
MIEBHIH TiSTBHOCTI — HOPMOTBOPYiil, BUKOHABYIN UM CyHOBiH, Ki BUMara-
FOTh Pi3HUX 3M10HOCTEH 1 HABHUOK.

He Gyne oO0rpyHTOBaHWM OTOTOKHEHHS TIOUTY A€ KaBHOT BIIAIH 3 T10-
IitoM (QyHKITiH 1 TOBHOBaXeHb, OCKIIBKH OCTaHHIH K OPUINYHE BTiJICH-
HS TTOJILTY BJIaJ¥ He BiOMBAE BCiX HOTO MTMOWHHUX JEMOKPATHYHUX 3aCa/l.
Tak, moxin GyHKIiH i TOBHOBa)KEHh MOXKE OyTH MPUTAMaHHUI MEXaHi3MY
(yHKIIOHYBaHHS BIIaJy 32 YMOB aBTOPUTAPHOTO MPABJIiHHA, OCKIIBKHA Ma€e
Ha METi MiIBUILEHHS 10ro e(peKTUBHOCTI 1 He TOPKAETHCS MUTaHb COLiaNb-
HOT CyTHOCTI Jep:kaBHOI Biaau. JleMoKparis )k BUMarae Biji JepKaBHOT
opranizaiii oOMexXeHb y 3IiiiCHEeHHI JepKaBHOI BIIaIy 33715 BpaxyBaHH:I
iHTEepeCiB IPOMAASIHCHKOTO CYCIUIBCTBA, TIOBArk J0 MOJITHYHOI CBOOOIH
CBOIX I'POMAJIsH.

ITomin mepxkaBHOI BN Ma€ TMHOOKUN JEMOKPAaTUIHHIM CEHC, OCKiThb-
KH B KiHIIEBOMY BUMIpi BiH CIIPSMOBAHUI 3TiTHO 3 KOHIIEMITiEI0 MOHTECK €
Ha HEJIOMYIIEHHS KOHIISHTPAIIi1 Jep>KaBHOI BIIAIH B PyKax OIHI€ET JTIFOMUHH,
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oprany abo Kiacy, MOKJIUBOTO CBaBULIA, 3PEIITOI0 — Ha 3a0e3MeUeHHS
MTOITHYHOI CBOOOIM JTIFOMWHHU 1 TpoMaJsHHHA. B IboMy po3yMiHHI TTOMIIIT
BJIAJIM € HE TUTBKY IPHUHITUIIOM OpTaHi3allii 1 JiSTbHOCTI Iep’KaBHOTO ama-
pary, a if B IIAPIIOMY KOHTEKCTI — OJHIE0 13 HAWBaXKIIMBIIIHX 3acaj Je-
MOKPaTHYHOTO TIpaBTiHHSA. [HITUMu crioBaMu, 6€3 TIOALTY JIepKaBHOI BIaIn
JIEMOKparii B ii cyyacHOMY pO3yMiHHI OyTH HE MOXe.

Cain HaroJxoCUTH U Ha TOMY, IO TUIBKH 32 YMOB €()EKTHUBHOTO (DyHK-
LiOHYBaHHS MEXaHi3My MOy AEPKaBHOI BIaJH CTA€ MOXKIMBUM peajbHe
NaHyBaHHs PeXXUMY 3aKOHHOCTI B KpaiHi, KOJIM OJHa 3 TUJIOK BJIay HE Mae
MOXIJIMBOCTI y3ypILyBaTH BCIO ACpIKaBHY BJaay, MiJIHECTUCS HaJ 1HIIOO
TLIKOIO BJIAJH 1 IUKTYBATH 1 CBOIO BOJIIO. 32 TAKMX YMOB BIJHOCHHHU MiX
TiIKaMH BIaJy BUOYJOBYIOThCS TUIBKH Ha 3acajiax pPiBHOCTI KOXKHOI 3 HUX
nepest 3aK0HOM.

ITomin BIaan sSIK MPUHITATT opraHi3arii i GyHKIIOHyBaHHS JAePKABHOTO
amapary BTUTIOETHCS IOPUANYHO Y TOALTI TTOBHOBAYKEHD MiXK TphOMa OCHO-
BHUMHU JIAaHKaMH JIEP>KaBHOTO arapary — OpraHaMH 3aKOHOJABYO1, BUKO-
HaBYO{ Ta CYIOBOI BJIA/IN, a TAKOXK y (DYHKIIOHYBaHHI MEXaHi3My B3a€MHHX
CTPUMYBaHb 1 MPOTHBAT MK ITUMH T1IKAMH BIIaJIH.

Tak, 3rigHo 3 cT. 6 KoHcTuTynii Ykpainu gepxkaBHa Biajaa B YKpaiHi
3IIHCHIOETBCA Ha 3acajax ii HoAily Ha 3aKOHOJaBUy, BUKOHABUY Ta CY[0-
BYy. €IMHUM OpPraHoM 3aKOHOJIaBYOI BlIa/iv B YKpaiHi € mapnameHT — Bep-
xoBHa Pana Ykpainu. KabGiner MinicTpiB YKpaiHu po3TisigaeTbes siK
BUIIUI OpraH y CHCTeMi OpraHiB BUKOHABYOI BIAJU, 10 IKUX BXOMSThH
TaKOX I[CHTPaJIbHI OpraHd BUKOHABYOI BJIaJX Ta MICIICBI Iep KaBHI aMi-
uictpartii. [IpaBocynns BinmoBinHo 10 HOpM KOHCTUTYIIIT MOXKe 3TIHCHIO-
BaTHUCS TUTHKU CyTaMH.

MexaHi3M B3a€MHHX CTPUMYBaHb Ta IIPOTUBAr Mk OpraHaMu 3aKOHO-
JTaBUOi i BUKOHABUOI BJIa/IM Ma€ HAa METi 3a0e3IeueHHs iX criBpoOiTHUIITBA
SIK TLIOK €IMHOI iep>kaBHOI Brau. OpraHu 3aK0OHOIABYOI BN CTPHUMYIOTh
BUKOHABYY B4y, OCKIJIbKH OCTaHHS HE MOKE BUXOJIMTH 32 MEXI YXBAIECHUX
napJaMeHTOM 3aKOHIB. YOCOOJeHH apIaMeHTOM OpraH 3aKOHOJaBuOoi
Biagu Gopmye abo Oepe yuacTs y GOopMyBaHHI BUILIOTO OPraHy BUKOHABYOT
BIIaJM — YPALY, 3A1HCHIOE MapiIaMeHTChKUI KOHTPOJIb 32 HOTO AisUIBHICTIO
1I0/I0 BUKOHAHHS HUM 3aKOHiB.

Y cBOIO Yepry, BUIIlI OPraHd B CUCTEMI BUKOHABUOT BTN HAIISIFOTHCS
[paBaMHy 3aKOHOJABYO]1 1HII[IaTUBU, MOXYTh 3aCTOCOBYBATH BiJKJIaJalIbHE
BETO I0/I0 3aKOHIB, YXBaJlGHUX MapJIaMeHTOM. 3a mapiaMeHTChKO-
MPE3UICHTCHKOI POPMU MPaBIIHHS IPE3UACHT, IKUH TOKIE 10 BUKOHABUOT
BJIaJIN, 32 HASBHOCTI MEBHUX, OKPECIEHUX KOHCTHTYIIIEI0 YMOB Ma€ MPaBo
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PO3ITYCTUTH MapJIaMeHT, 1 HaBITAKH, MAPIaMEHT 3a BiAMOBIAHNX YMOB —
YCYHYTHU TPE3UJICHTA 3 MIOCTa B MOPSIKY IMITIYUMEHTY.

Opranu cyn0Boi BjIajid 3aXHIAIOTh MpaBa i CBOOOIH JIFOIUHY 1 rpoMa-
JITHUHA BiJ] OyJb-SIKOTO CBaBIUIA 3 OOKY JepxaBHUX opraHiB. KpiM Toro,
Koncruryniiinuii Cyp sik cienngiaHui miApo3/Iia y CUCTEMi Cy/I0BOI BIaan
MOJKE CTPUMYBATH SIK 3aKOHOJ[ABYY, TaK 1 BAKOHABUY T'LUIKH BJIAJIU IUITXOM
BHU3HAHHS 3aKOHIB, MPUHHATUX MapJIaMeHTOM, i HOPMAaTUBHO-IIPABOBHUX
aKTIiB BHIIMX OpraHiB BUKOHABYOI B/ HEKOHCTUTYIIIHHUMU y Pa3i, SIKIIO
BOHHM He BiAMOBinaroTh KoHCTUTYIIII.

— § 4. 3arajJbpHa XapakTepucTHKA | QyHKIIT
OpraHiB 3aKOHOaB40i, BUKOHABYOI
Ta CyA10BOI BJIaIU

3aKkoHOIAaBYa BJIA/IA € GUOKPEMIICHOIO 8 YMOBAX NOOILY 0epIHCABHOT
610U 2ITKOI0 B11A0U, KA MAE BUKTIOYHT NOBHOBANCEHHS HA YXBANEHHS 3AKOHIG.
OpraHaMu 3aKOHOJAaBYO{ BiIaly BUCTYIAIOTh ITapJIaMeHTH, AKi B Pi3HUX Kpa-
iHax Ha3WBaIOTHCS MO-pi3HOMY: Y Benukiit bpuranii — [lapmament, CILIA —
Konrpec, Pociiicrkiit Denepartii — denepanpai 360pH, Ykpaini — BepxoBHa
Pana. [Tapmament moxe Oyt ogHomanaTtHuM (Itamis, [lIBeris ta iH.) abo
neomnanatanM (y deneparnBanx aepxasax — PO, CIILIA, ®PH, a Takox
y JesKuX YHITapHUX JepkaBax — @Opanisi, [Tonba).

OCHOBHOIO (PYHKITI€IO 3aKOHOABYOI BIIAJIU € 3aKOHO0A8He Pe2ylt08aH-
H5 CYCRINbHUX 8IOHOCUH, MOOMO yxeanens 3akonis. Tak, 3rinHo 3 Konctu-
Tyuieto Ykpainu BepxoBHa Pana Yipainu (mapaaMeHT) BUSHAETHCS €IMHUM
3aKOHOZIABYMM OpraHoM Ykpainu. Biamosigno Bepxosna Pana ABronomuoi
Pecny6niku Kpum mae 3a Koncrutyuiero Ykpainu nuie ctTatyc npeacTas-
HHUILBKOTO OPraHy.

Kpim Toro, ockinbpku napaamMenT € 6e3rmocepeaHiM BUPa3HUKOM HapOJI-
HOTO CYBEpEHITeTy, TO, KpiM 3aKOHOJIaBYO1, BiH BUKOHYE IIl€ W TOJIaTKOBI
(YHKIIT: yCTaHOBYY, KOHTPOJIbHY Ta MPEACTaBHULIBKY.

Yemanosua ¢pynxyis oprany 3aKoHOZABUOI BIaJH MOJISTAE B TOMY, IO
napjaMeHT gopmye abo Oepe ydacTh y GhopMyBaHHI ypsay, ooupae adbo
3aTBEPIDKYE Ha M0Caaax KePIBHUKIB YPSIY, MiHICTEPCTB, BIJIOMCTB, 8 TAKOXK
IHIINX BUINUX JepkaBHUX opraHiB. Hanpuknan, Bepxosna Paia npuzHavae
[pem’ep-minicTpa Ykpaiau, MiHICTpiB, IHIIUX KEPiBHUKIB HEHTPATBLHUX
Jep>KaBHUX OpPraHiB Ta MOCAJA0BHUX 0OCi0.
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Konmponvhna ¢hynkyis 3akoHOIABUOT BITaIN XapaKTEPU3YETHCS THM, IO
TapJIaMeHT 3IHCHIOE KOHTPOJIB 32 AISUTEHICTIO TI3BITHIX HOMY JepKaBHIX
opradiB (ypsmy, MiHicTepcTB, BimoMcTB). Tak, BepxosHa Pana BinmoBigao
no Koncrutymii Ykpainu 31iicHIOE KOHTPOIb 3a AisutbHICTIO KabineTy
MinictpiB Ykpainu.

Ilpeocmasnuyvka ghynkyis napaiaMeHTy 3yMOBJIICHA THM, IO came ek
opraH HalOUIbII MOBHO BifoOpaXkae MOMITHYHI HACTPOI Ta OUiKyBaHHS
B CYCIIUJILCTBI, IPENICTABIISE iX HA PIBHI 3aKOHOJABYOI JiSTIBHOCTI.

[IpencraBHUIbKKI XapaKTep 3aKOHOIABYOI BIIJIH JIA€ IMiJICTAaBU BU3HA-
YUTH 11 IIEPIIOI0 cepell PIBHUX» Y CHCTEMI MOIUTy JiepkaBHOi Biaau. e
MOJKE TIPH3BECTH JI0 TOTO, III0 KOMIIETEHIIisl OpraHy 3aKOHOIABYOI BN TITy-
MauduThCs AyKe MMpoko. Hanpukias, BBaXKa€EThCS, MO OPUTAHCHKUIA Tapia-
MEHT MOJKE BCE, «KPiM ITePETBOPECHHS XKIHKH B YOJIOBiKa 1 HaBIMakm». OIHAK i3
[bOTO TIPaBHJIA € BUHATKH — ()PAHIy3bKUI TapJIaMeHT, sIKHi BHACITIIOK
JieprkaBHO-TIpaBoBUX pedopm npesusenTa L. e ['omist 3Ha9HOFO MipOFO BTpa-
TUB pealibHi MOXJIMBOCTI 3aKOHOJIAaBUOTO BILTUBY Ha CTaH peded y KpaiHi.
OnTtumarbHe po3B’3aHHS MTPOOJIEMH MeX KOMIIETEHITil OpraHy 3aKOHOIaBUYOl
BJI/IM — MIAXi]T, 3TITHO 3 SIKMM, HAITPUKJIAJ, KOMIICTEHIIIs MapiaMeHTy (Ha-
npukiaz, BepxoBnoi Pagu Ykpainn) € 10CcUTh IUPOKOIO, aje BOHOYac 00-
MexyeTbesi KoncTuTyLiero Ykpainu i ToMy He MOKe BBayKaTHC OE3MEKHOIO.

Oco6auBa 3HAUYIIICTh AiSJIBHOCTI MApJIaMeHTy 110 3aTBEPIKEHHIO
Oromxery ((piHAHCOBOTO KOIITOPUCY KpaiHH), & TAKOXK KOHTPOJIIO 3a HOro
BUKOHAHHSM MPU3BOUTH 10 aKIICHTYBAaHHS Ha OKpEMill (hinarncosiil hynk-
yii mapmamenTy. 30Kpema, K OfiHa 3 HalBaXIMBIMMX (piHaHcoBa PyHKITISA
PO3IISIAETBCS. CTOCOBHO OPUTAHCHKOTO MAPIIAMEHTY.

Bnacnizok cBoro mpeAcTaBHUIIBKOTO MaH/IATy 3aKOHO/AaBYa Biana
€ HalOUTBII MOJITHYHUM IHCTUTYTOM BIIQJAH Ha BIAMIHY BijJ iHIINX T1TOK
BJIaJIM — BUKOHABUO1 1 CyOBO1, BI/ITHOCHO SIKUX iICHY€E MpsIMa KOHCTHUTYIIil-
Ha 3a00pOHA CTBOPIOBATH OCEPENKH MOMITUYHHUX MApPTIid i MOMITHYHOT aK-
TUBHOCTI. BinTak, B opraHax 3akOHOAaBYOi BIaAu — MapliaMeHTax He
BUKITIOYAETHCSI, & HABIAKH, ITEPe10a4aeThCsl CTBOPEHHS (hPAKIIiH MO THY-
HUX MapTii, MapIaMeHTChKOI O1TBIIOCTI, MEHIIOCTI Ta iH.

BuxonaB4a BIaJa ¢ BUOKPEMTIEHOIO 8 YMOBAX NOOLTY 61A0U 2LIKOI0 Oep-
JHCABHOI 6710U, AKA MAE NPEPOaAmuUBy UKOHY8AMU YXEALEHI NAPIAMEHMOoM
3aKoHU ma iHwi piuients. BUkoHaBYA Bllaaa 3MIHCHIOETHCS YPSIIOM, KUt
y PI3HHX KpaiHax Ha3uBaeThes No-pizHOMY: B CHIA — Anminictpamis [Ipe-
sumenTa, Itami — Pama MinictpiB, Pociticekiit @enepartii — Ypsim, Yipai-
Hi — Kabiner MinicTpiB. 3rimHo 3 KoHCTHTYIIIEIO YKpaTHH BUIIIUM OpPTraHOM
y cucremi BuKoHaB4oi Bianu € Kabiner MiHicTpiB YkpaiHu, SKUH OHOIIOE
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IIpem’ep-minictp Ykpainu. Jlo cuctemn BUKOHaBYOI Biajw, kKpim KaGinery
MiHiCTpiB, BXOAATH IIEHTPAJILHI OpraHd BUKOHABYOI BJIaI — MIiHICTEPCTBa,
JIeprKaBHI KOMITETH Ta IHIII BiIOMCTBA, MiCIIEBI Aep>KaBHI afaMiHiCTparlii.

OcCHOBHOIO (QYHKIII€EI0 BUKOHABYOI BIIAJU € BUKOHAHHSA 3aKoHie. Kpim
TOTO, BUKOHABYA BIIaJla 3AIUCHIOE (PYHKYII0 NIO3AKOHHO20 pe2ynio8aHH s
cycninbHux 6i0HOCUH, TOOTO BUIIII OpraHW BUKOHABYOI BN HAJICHI TIO-
BHOB2)KCHHSIM YXBaJTFOBATH ITi13aKOHHI HOPMATUBHO-TPaBOBi akTH. Harpu-
knagn, Kabiner MinicTpiB Ykpainu npuiimae Ha ocHoBi KoHctuTynii Ta
3aKOHIB YKpaiHU [TOCTaHOBH.

Bukonapya Biiajja HeOE3MiICTABHO ACOIIOETHCS 3 ICPKABHOIO BIIAIO0
y BY3bKOMY PO3YMiHHI I[bOTO CJIOBA, OCKLIBKH Ha BiJIMiHY BiJ 1HIIIUX TiJIOK
BJIaJIM BOHA 3aCHOBaHA HA i€papXiYHHUX BiIHOCHHAX, AKi MependadaroTh
YiTKy OpraHi3aliio Jep>KaBHO-CITy>KOOBUX BiTHOCHH, ITiMOPAIKOBAaHICTh
1 BignmoBiganpHicTh. Hapasi mpeacTaBHUIBKUIN XapakTep OpraHy 3aKOHO-
JTaBYOi BIAIM, & TAKOX OCOONHMBHI CTaTyC CyJA0BOI BIaJH, SIKA MOXKE BH-
CTyTaTu apOiTPOM Mik 0CO0OF0 i IepKaBOrO0, BKa3yrOTh HE TUTHKH Ha iX
JIEpXKaBHUIIbKY, & i HA TPOMAJICHKY Y TIOJITHYHY MPUPOY, HAOIMKAIOTh
iX 710 iIHCTUTYTIB CyCIiJILCTBA.

VY cdepi BukoHaBYOI BIaay SIK Takiil ramysi Jep>kaBHO-YIPaBIiHCHKOT
JUSUTBHOCTI, 1110 TOOyTOBaHa IepeyciM Ha 3acaaax rnpodecioHaniamy, Mic-
TATHCS HAWOLIBINI MOXJIMBOCTI OOpOKpaTHYHUX Achopmaliii, a Tomy
CTOCOBHO BUKOHABYOI BJIaJId OCOOJIMBOrO 3HAYCHHS HAOYyBaIOTh MUTAHHS
KOHTPOJIIO 32 T JisUTBHICTIO 3 00Ky MPEACTaBHUIIBKUX Ta CYJIOBUX OPTaHiB,
IHCTUTYTIB IrPOMaISTHCHKOTO CYCITiIbCTBA.

CynoBa BJ1aJ1a € UOKPEMIIEHOIO 3d YMOB8 NOOLTLY 0ePIICABHOI 810U 2IIKOTO
671a0U, WO MAE GUKTIOYHI NOBHOBAJICEHHS HA 30iticHeHHs npagocydos. OTxe,
OCHOBHOIO (DYHKIII€IO CYIOBOI BIIAIIN € 8iONpasienHs npagocyoos. Jis
(hyHKIIT IpaBOCYIIs XapaKTepHi Taki BXKIINBI O3HAKH, K BUKIFOYHICTh Ta
CaMOCTiiHICTh. BUKITIOUHICTH O3HAauae, 110 HiXTO, KPIM CyIOBUX OpTaHiB,
HE Mae€ MpaBa BiIMPaBIIsITH paBocyaas. Tak, 3rimHo 3 Koncturymiero Ykpa-
{HM TipaBOCYIs1 MOXKE 3AIHCHIOBATUCS TLNBKU CYOM, JeJIeTyBaHHs QyHKIIH
CYIiB, @ TAKOXK NPUBJIACHEHHS UMX (PyHKUiN iHIIMMHU OpTaHaMH 4YM T0ca-
JOBUMH 0cO0aMH He A0MmycKatoThest. CaMOCTIHHICTD O3HaYae, 10 CyAu MpU
3MIMCHEHHI IPABOCYJIS HE 3aJICKaTh BiJl Oy/Ib-SKUX OpPraHiB Ta 0Ci0, MarOTh
KepyBaTucs TUIbKK 3akoHOM. CyIOYMHCTBO B YKpaiHi 3MiHCHIOEThCS Y hop-
Max po3DISIY 1 BUPIMICHHs KpUMiHAJIBHUX, IIMBUIBHUX CIIPaB, a TAKOXK CIPaB
3 aJIMIHICTPATUBHUX MPABONOPYIIEHb (CYIH 3arajibHOi IOPUCIUKIIIT), TOC-
MMOAapCHKUX CIpaB (TOCTIONAPCHKi CY/IN), @ TAKOXK yXBaJIeHHS pimeHs KoH-
crutymianM CymoMm YKpaiam.
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HaiiBaxxnuBimnia 0coOMUBICTE 3A1HCHEHHS MPABOCYIIS TOJSATAE B CYBO-
poMy Jonep>KaHHI BU3HAUEHOI IPOoIIeCyalTbHIM 3aKOHOJAaBCTBOM IMTPOIIETY-
pH, fKa TapaHTy€e TeMOKPATH3M, BUBAXKEHICTh, OOTPYHTOBAHICTh 1 3aKOH-
HICTh CYIOBOTO pimIeHHs. BiANmoBiAHO 10 OCHOBHUX 3acajl CYOYNHCTBA
HaJIe)KaTh TaKi:

1) 3aKOHHICTB;

2) piBHICTh yCiX YYACHUKIB CYJJOBOTO MPOIECY Mepea 3aKOHOM 1 Cy-
AOM;

3) 3a0e3rneueHHs TOBEICHOCTI BUHU;

4) 3MarajabHICTh CTOPiH Ta cBOOO/IA B HA/IaHHI HUMHU Cy/y CBOiX J0Ka3iB
1 JIOBEICHHI TIepe]] CYIOM 1X TIePEKOHIMBOCTI;

5) migTpUMaHHS JIepKaBHOTO OOBUHYBAYCHHS B CY/Ii IPOKYPOPOM;

6) 3abe3neueHHs] OOBMHYBau€HOMY TIpaBa Ha 3aXWCT;

7) TIACHICTH CYIOBOTO MPOIIECY Ta HOTO MOBHE (PiKCYBaHHS TEXHITHH-
MM 3aco0amu;

8) 3abe3meueHHS ameNAiHHOTO Ta KacalliiHOTO OCKApKEHHS PIMICHHS
Cyny, KpiM BUIAJIKiB, YCTAHOBIEHUX 3aKOHOM;

9) 000B’SI3KOBICTH PillIEHb CYY.

Kpim dynkuii npaBocynas, cya y npaBoBiil aepxasi 30iticrioe (hyHKYiio
3axucmy npas i 60600 n0ounu i epomadsinuna. CynqoBUN 3aXUCT MpPaB
1 CBOOO/ JIFOMHY 1 TpOMaJITHIHA B YMOBAX ()OpMyBaHHsI IPABOBOI JepKaB-
HOCTI MOKJIMKaHUH CTaTH OCHOBHOIO (POPMOIO iX IOPHUANYHOTO 3aXHCTY
1 TOMy MiJuisirae BceOi9HOMY PO3BUTKY 1 MiATPUMIII.

Cii1 HaroJIOCUTH Ha TOMY, 1110 CYJI0Ba BjaJia MOCiIa€ 0COOIMBE MiCIIe
B CHCTEMI JIepKaBHO-IIPABOBUX IHCTUTYTIB MPAaBOBOI AepKaBHOCTI. Tomy
MIPABOBY JePKaBY 1HOAI HA3UBAIOTh «IEPIKABOIO CYIIIIB» Y TOMY PO3YMIHHI,
IO CyZI0Ba BlIafia B yMOBax (DyHKITIOHYBaHHS TPUHIIHITIB TIPABOBOI AepKaB-
HOCTI € HalO1IbIT HAOIIKEHOI0 0 TpaBa T1IKOIO JIepKaBHOI BIIaIH, sKa
nependavae, 30KpeMa, MOMJIIMBICTh IS CYly PO3IISIATH MO30BU IIIO/I0
BiJINIOBIIAJIBHOCTI OpTaHiB JeP>KaBHOI BIaJIU TIEPe]] JTIFOIMHOIO i TpoMajis-
HUHOM 3 IPUBOAY MOPYILIEHHS a00 00OMEXeHHS 1X mpaB 4u cBoOO. 3Biacu
BUILTMBAE 0COOJIMBA YYTJIMBICTh CYCHIIBCTBA 1 ACPIKABH JIO 3AIMCHEHHS
NpaBOCYAJIS, IPOBENECHHS CYJOBO-IIPABOBHUX PEPOPM.

[IpuHIUIIOBOIO € ¥ Ta 00CTaBUHA, 1[0 CaM€e CY/IOBHUM OpraHaM y IpaBo-
Bili JiepkaBi HaJEKUTh OCTATOYHUI BEPAUKT Y BUPIMICHH] IOPUIUIHAX
cropiB Ta KoH}mikTiB. Haif0inbI sckpaBuM MPUKII0M IIBOTO € PillICHHS
Koncrutytiinoro Cymy YkpaiHu, siki BBAKaIOThCSI OCTaTOYHUMHU 1 HE ITiJT-
JSATAIOTh OCKapKEHHI0. BayKTMBUM 111 KOHCTATAIIii 0COOTUBOT pOoITi CyH0-
BO1 BJIaJId B TIPABOBIH AeprKaBi € ¥ Te, IO CyAi € IOpUCTaMH 3a (HaxoMm.
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§ 5. Opranizauisi Bj1agu Ha MiclUsIX.
B3aemMonis MicueBHX AepKaBHUX
Oprais i oprasiB MicueBoro
CaMOBPSIIyBAHHSA

3 momAmy po30yIOBH ONTHMAILHOI CHCTEMH OpTraHizamil yIpaBIiHHS
B CYCHIBCTBI Ha PiBHI OKPEMHUX aAMiHICTPAaTHBHO-TEPUTOPIaIbHUX OU-
HUIIb Ma€ QYHKI[IOHYBaTH MiCIIEBE CAMOBPSITYBaHHS, SIKE J1a€ 3MOTY pealli-
3yBaTH 0e3Mocepe/iHi iHTepecH KUTENIB MIEBHUX TEPUTOPIAILHUX TPOMaJI,
Y3rOJUTH 3arajibHOEPKaBHI Ta MiclieBi iHTepecH. [aes camoBpsLyBaHHS
CIHMPAEThCA HAa BU3HAHHI IIKIUIMBOCTI HAAMIpHOI IIeHTpai3auii y BUpi-
LICHHI UTaHb MIiCLIEBOTO 3HAYEHHS, 110 MOXKE TPU3BECTH IO HEXTYBaHHS
IpaBaMH TEPUTOPii, Or0poKkpaTH3aLii Mpolecy yxXxBaleHHs PillleHb, SIKi
MAaroTh MiCLIeBE 3HAYCHHS.

Tomy nemokparudHa popma rpaBiiHHs Iepeadadac, mops/ 3 opraHiza-
IIi€f0 OpPTaHIB AepKaBHOI BIaJH, SIKi MMOKIMKAHI Ha 3acamax IeHTpaTi3arii
BHPIITYBaTH IMUTAHHS 3araIbHOJEPKABHOTO 3HAYCHHS, (DYHKITIOHYBaHHS
CHCTEMU CaMOBPSIAYBaHHS Ha 3acaiax aBTOHOMIii OpTaHiB MiCIIEBOTO CaMo-
BPSIyBaHHS, IO JIIOTh HA MIiACTaBl 0€3MOCEPETHHOTO MaHIaTa KUTEIIIB
TEPUTOPiaIbHOI IPOMaJIU, CHIHPAIOTHCS Ha BIIACHY (DiHAHCOBO-EKOHOMIYHY
0a3y 1 BU3HAYCHY 3aKOHOM KOMIICTEHIIIIO 111010 BUPIIICHHS MUTaHb MicIie-
BOTO XapakTepy.

MicreBe caMOBpsITyBaHHs Ma€ JABHIO iCTOPIIO, MOYMHAIOYH 3 OOPOTHOU
CepeIHbOBIYHUX €BPONIEHCHKHX MICT 3 (heofjanamu 3a CBOI IpaBa, AKi Mi3HiIle
Oyrno BrizieHo B MarneOyp3pkomy nipasi. B Ykpaini MarneOyprcbke npaBo mi-
su10 y Kuesi, JIpBoBi, Jlynbky, Kam’ssHetip-IloginbecpkoMy Ta iHIIHX MicTax.

Y Hu3Li KpaiH OpraHy MicLIEBOIO CaMOBPSILyBaHHs 3I1MCHIOIOTH Iiepe-
BaXHY OibIIiCTh QyHKIIIH MicieBoi Bianu (Bemwnka bpuranis, CLLIA).
B iHmmx xpaiHax, SKi CKJIAIUCS iCTOPUIHO SK eHTpaiizoBaHi (Dpaniris),
(hyHKITIOHY€ MOJICITb peati3allii MiCIIeBOi BIaay Ha 3acaiax CIiBiCHYBaHHS
Ta CIiBPOOITHUIITBA MICIIEBHX OpPTaHiB JepKaBHOI BIAJH 1 MiCIIEBOTO CaMo-
BpsITyBaHHsI HAa OCHOBI PO3IIOJIUTY BiIOBIAaIbHOCTI Ta KoMmeTeHii. [1o-
BHa BiJICYTHICTh MEXaHi3MiB MICIIEBOTO CAMOBPSyBaHHs MpUTaMaHHa
ABTOPUTAPHUM 1 TOTAJITAPHUM NONITHYHIM PEKUMaM, OTHIEIO 3 XapaKTep-
HUX O3HaK SKHX € MAaKCHMaJIbHA KOHILIEHTpAIlisg Aep>KaBHOI BIaJX B IEHTPI
IpU MOBHIH O€3MPaBHOCTI PETIOHIB 1 TEPUTOPIATILHUX OJUHULB.

Bianosigno mo Konctutymii YkpaiHu BUKOHABYY Biiaay B 001acTsIX
i paitonax, micrax Kuesi Ta CeBacTomnosi 3iiiCHIOIOTH MICIIEBi JepKaBHI
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anaMiHicTparii, Kl MA3BITHI 1 MIKOHTPOJIBHI OpraHaM BUKOHABUOI BIIaIH
BUILIOTO PiBHS. [0J10BH MicIIeBHX I€pKaBHUX aAMiHICTpaIliil MpHU3HAYAIOTh-
sl Ha TI0cay 1 3BUTBHSIFOTHCS 3 mocaau [Ipesunenrom Ykpainu 3a moganHsIM
Kab6inery MinicTpiB Ykpainu.

Bonnouac Koncrutyilis Ykpainu BU3HAE i rapaHTye MiCLIEBE CAMOBPSI-
nyBaHHs. [IpencTaBHUITBO MiCIIEBUX iHTEpECiB, BIaCHI MaTepiaibHa, ]i-
HAHCOBA Ta OpraHi3aliifHo-1IpaBoBa 0a3u MICIIEBOTO CAaMOBPSAyBaHHS Ja-
I0Th MiJICTaBU JIJIs HOTO KBasTi(hiKaIlii K BiTHOCHO CaMOCTIIfHOTO 1HCTUTY-
Ty IyONiYHOI BIa U, SIKKi 6€3110CepeTHFO He BXOAUTH JIO CUCTEMU JIepKaB-
HUX opraHiB. 3akoH Ykpainu Bix 21 tpaBHs 1997 p. «IIpo micuese camo-
BpsIyBaHHA B YKpaiHi» BiTHOCHUTH O YMCJIa IPEACTABHUIBKUX OPTraHiB
MICIIEBOTO CaMOBPSITyBaHHS CUTHCHKI, CEHIIHI Ta MIChKi pajy, a TaKOK
oOiacHi Ta pailOHHI pajy K Taki, M0 IPEACTABISIOTH CIIJIBHI IHTEpEeCH
TEPUTOPIATBHUX TPOMAJI, CEIUII, MicT. [0JIOBHUMU MOCaT0BUMHU 0COOAMU
BiJINIOBITHUX TEPHUTOPIaIbHUX TPOMaJ 1el 3aKOH Ha3MBA€ CIIILCHKOTO, Ce-
JIAITHOTO, MICHKOTO TOJIIB.

Koncturyuis Ykpainu nependadae neBHI MEXaHi3MHU B3a€MOJIT MicIie-
BUX JIep’KaBHUX aJMIiHICTpaIliil i BiAMOBIIHUX OpraHiB MiCIIEBOTO camo-
BPsIyBaHHS y TUIAHI SIK JeJIeTyBaHHS MOBHOBAXXEHb, TAK 1 KOHTPOJIIO.

§ 6. [lepxkaBHa ciy:k0a Ta ii BUAM.
JepkaBHMH CJ1y:K00Belb, OCAI0BA
oco0a

Jnst HanexxHoTo (DYHKITIOHYBaHHS JIEp)KaBHUX OpraHiB Mae OyTH Ha-
Jaro/DKeHa Jep:KaBHA CIYk0a — npoghecitina disnvricms ocid, AKi 00i-
UMAaoms nocadu 8 OepIHCABHUX OP2aHAX, YCMAHO8AX | HA NIONPUEMCMBAX
U000 NPAKMUYHO20 BUKOHAHHS IX 3a60aHb | (YHKYILL.

[upoxwnii miAXix K0 Aep>KaBHOI CIYKOM Hagae MOXKIHUBICTH BHOKpE-
MUTH 1 pO3MEKyBaTH MyONiYHHUI 1 IPUBATHUH CEKTOPH B )KUTTEMISIIBHOCTI
CYCIIBCTBA, IO PETYIIOIOTHCS BiMOBITHO 3 MO3UIIiH MyOIiYHO-TIPABOBHX
a0o IpHUBAaTHONPABOBHX 3acaj. Ha 1iif OCHOBI JAeprkaBHA CITy>k0a po3IJis-
JA€ThCSI KPi3h MPpU3MY (YHKI[IOHYBaHHS BCiX AEp)KaBHUX iHCTUTYTIB (Op-
TaHiB i OpraHi3alliif) oo 3a0e3MeYeHHs JKUTTEAISUTEHOCTI MyOMiYHIX (hOopM
CYCILTFHO JKATTEMISLITLHOCTI 1 € OHUM 13 TIEHTPATFHUX IHCTHTYTIB Iy OITiY-
HOTO IpaBa. BaxxiueuM B yMoBax GpopMyBaHHS CHCTEMH PUHKOBHX BiJl-
HOCHH BHCTYIIa€ BUOKPEMJICHHSI IEPIKABHOT CITY)KOH 32 KPUTEPIEM JKEpe-
JIa OTUIATH TpaIli, SKUM IS JICPIKaBHUX CITYKOOBIIIB € JIepyKaBHUHN OFOMIKET,
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10 JTA€ MOXJIMBICTh CyCIIJILCTBY BUSHAYHUTH 1 IOCTIHHO KOPETyBaTH ONTH-
MaJIbHUH «KOIUTOPUC) Ha YyTPUMAHHS JEPKABHOTO arapary.

JepkaBHa cmyk0a BKITIOUAE TBA OCHOBHI BUIIN —YUBLIbHY 1 Minima-
pusoeany (8iticbkosy i gocHizosary). MiniTapuzoBaHa Jep>KaBHa CITyK0a
Ma€ HU3Ky 0COOJIMBUX O3HAK, 0OyMOBJICHHUX THM, 1110 BOHA 31iHCHIOETHCS
31 «30poeto B pykax». LluBinbHa nepikaBHa Ciry>k0a TiIMUTHCS Ha CIIykOy
B JIep>)KaBHUX OpraHax i Ha Ciy>kO0y B IHIIMX Aep>KaBHUX OpraHi3arisx —
ycTaHoBax i mignpueMcTBax. OyHKUIOHYBaHHS JIEpKaBHOI CITy:KOH B 1ep-
KaBHUX OopraHax mependadae HasBHICTh OKPEMOTO 3aKOHOIABCTBa PO
JepKaBHY CITy»kOy, BCTAaHOBJICHI HUM OCOOJIHBI MpaBuia i mpoLeaypu Ha-
0opy KaapiB Jep>KaBHUX OPTaHiB, MPOXOMKEHHS CIIy)KOH, CIyK00BO1
Kap’€pH, XapaKTePUCTUKH MPAaBOBOTO CTATyCy JAEPKABHUX CITy>KOOBIIiB,
CHCTEMY 3a0X0YCHB 1 BIIMOBIIATLHOCTI.

Cryx0a B Aep)KaBHHX OpPTaHax TaKOXK MOXKe OyTH ITOiJIeHa 3aJIeKHO
BiJI TIJIOK BIIATH Ha CyHcOy 8 Opeanax 3akoH00asuol, BUKOHA84ol ma cyoo-
60i 2inok enaodu. JlismpHICTE 0Ci0, SKi TIOCial0Th BUOOPHI TIOCATN B TIPE-
CTaBHUIIbKHX JIEPKABHUX OpraHax (AemyTariB napJiaMeHTy, MiCLIEBUX paj),
HaOyBa€ O3HAK MOJITUYHOI Aep>KaBHOI Ciry>k0u. OcoOMMBUMH BUIAMHU JIEP-
JKaBHOT CITy>KOU BBaXXarOTHCS AISUTbHICTE anapary TOTO YH iHILOTO JepiKaB-
HOTO OpraHy miozo 3abe3neueHHs: Horo QYHKIIOHYBaHHS, SIKYy HAa3UBaIOTh
AOMIHICMPAMUBHOIO C1YJICO010, TA JIISUTBHICTH MOMIYHHKIB, KOHCYJIETAHTIB,
npec-CeKpeTapiB BUIMIKMX MOCATOBUX OCI0 IepKaBHUX OpPTaHiB, 10 Ma€ Ha-
3BY HAMPOHAMHOL CLyHCOU.

BinnoBiHO depKaBHUMHU CIIYKOOBUSIMU HA3UBAIOMb OCIO, AKI 0011-
Maoms HOCAOU 8 0EPICABHUX OPSAHAX MA OP2AHIZAYIAX U000 NPAKMUY-
HO20 BUKOHAHHSL IX QYHKYIU [ 3A80AHb MA 00ePAUCYIONb 3APODIMHY NAAMY
30 pAXyHOK KOwmie 0epircasno2o 6100dcenty. 3 TIOTIISIAY TITUPOKOTO PO3Y-
MiHHS Ha JIep>KaBHiH CITy»k0i mepeOyBaoTh He TUTHKU MPAI[iBHUKH OPTaHiB
JepKaBHOI BUKOHABYOI BIIaAM, & ¥ AEMyTaTH NapiIaMeHTy, CyAi, IPOKy-
popw, iHIIi 0ocoOu, Mo 001iMar0Th TOCAAH B ACPKABHUX OpraHax Ta op-
rafizamisx.

Kanposuii miaxin 1o opraHizanii Aep>kaBHOI CITy>KOH 03HAUaE, 110 I0-
caJy B Iep>)kKaBHOMY amapari MOXKyTb 00iiHMaTH TUIbKH Ti 0COOH, IKi MaOTh
TICBHUH PiBEHb OCBITH, BiJNOBIAIOTh KBATi(DIKAIIMHUAM Ta iHIITHM T0CaJI0-
BUM BHMoOTaM. Taka opraHizailisi Aep>KaBHO1 cIyO0u mependavae neBHy
CUCTEMY HaBYaHHS, MIATOTOBKHM, IMiABUIINCHHS KBajidikalii Ta arecTarii
JIepKaBHUX CITy>KO0BIIB. [[poxXomKkeHHS K Ta MPOCYBaHHS IO CITyk0i1 1ep-
JKaBHHX CITY>KOOBITIB 3MIHCHIOIOTHCS BIIIOBIAHO 10 TIEBHO1 KaTeTOpiHHOC-
Ti TTOCa, MPUCBOEHNX iM PaHTiB, KIIACHUX YHHIB, 3BaHb TOIIO.
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Cri po3mISIHYTH JeKUTbKa HAHOIBIT BaXXTUBUX KiIacuDikaIlii gep-
’KaBHUX CITY>KOOBITIB.

ITepenyciM 3aeKHO BiJl XapaKTepy Ipalli Aep kaBHi CITy»KOOBIII TOI-
JSIFOTBCS HA KepigHuKis, axieyie Ta obcayzosytouuii nepconan. OCKITbKA
Kareropis Aep:kaBHUX CITYy>KOOBIIB 00’ €THY€ 0Ci0 i3 pi3HUMH 32 XapaKTepoM
Ta 00CATOM IMIIEPATUBHOCTI TOBHOBAXXEHHSAMH, 1X MOXKHA TIOJITUTH HA
Jep KaBHUX CITyKOOBIIB, SIKi MalOTh IyOIiYHO-TIPaBOBHI CTaTyc (1ocano-
BUX 0Ci0), 1 AepKaBHUX CIIY>KOOBIIB, SIKi HE MarOTh MyOJi4HO-TIPaBOBOTO
crarycy (HemocagoBux ocif).

[ocanoBi 0cobu € IEBHOIO TPYIIOIO ACP’KAaBHUX CITYKOOBIIIB, BHOKPEM-
JICHOIO Ha MiJICTaBi 0COOIMBOCTEH IXHBOTO CTATYCY, SIKUI XapaKTepU3YETh-
Csl SIK ITyONIYHO-TIPaBOBUI, OCKIJIBKH BiH 0€3M0CepeIHBO OB’ sI3aHUH 3 pe-
aJizaIfie€ro MpeporaTuB JEPXKABHOI BIIaIH, BU3HAYCHUX 3aKOHOIABCTBOM
Jlep’KaBHO-BJIATHAX ITOBHOBa)KCHb. Ha BimMiHy BiJ MOcamoBUX 0Ci0 cTaryc
1 Oprani3artis mpaii iHIIX JepKaBHUX CITYKOOBIIIB 32 CBOIMH OCHOBHHMH
XapaKTepUCTHKAMH ICTOTHO HE BIIPi3HAIOTHCS BiJ MPABOBOTO CTATyCy
1 oprasi3arii mparii iHIKX KaTeropiid cayk00BIIiB, HATTPUKJIIA/I IIPAI[iBHAKIB
NPUBATHOTO CEKTOPY, 1 TOMY PETyITIOITHCS HOPMAMHU TPYAOBOTO MpaBa Ha
Hi/IcTaBl YKJIaJE€HOTO TPYAIOBOTO JOTOBOPY (KOHTPAKTY).

Takum YMHOM, OCA/I0BA 0¢00a JePKABHOIO ANAPATY — e 0epIiHCas-
HUll Cyanc608eysb, AKULL YNOGHOBANCEHUL HA GUKOHAHHS YNPABAIHCHKOT
@yuKyii, Haoinenutl nyOIIUHO-NPABOGUM CINAMYCOM, 30IUICHIOE OEPHCABHO-
6/1A0HI NOBHOBANCECHHAMU, NPUUMAE 0006 SI13K0BI OJIsL IHUUX 0CIO BU3HAYEH]
3AKOHO0ABCMBOM NPABOBL AKMU, MOICe OYMU NPUMSSHYMUM 00 NIO8ULYEeHOT
IOPUOUYHOI 8IONOBIOANLHOCI.

[o-nepiire, mocanoBa ocoda yOBHOBAKEHA JICPKABOFO BUKOHYBATH YIIPAB-
JIHCBHKI B ITpOKoMY po3yMiHHI pyHKii. [lo-npyre, mocamoBa ocoda HaaiIeHa
FOPUINYHEMH JIePKaBHO-BIIATHUIMH TIOBHOBaKEHHSMHU. [lo-TpeTe, mpaBoBHid
CTaTyC MOCaJ0BOi 0COOU PErylOEThCS HOpMaMHK myOmiyHoOro npasa. [lo-
YeTBepTe, M0Ca0Ba 0C00a Ma€ MPaBo NPUUMATH FOPUANYHO 000B’A3KOBI IS
iHmmX ocib pimenHs. [To-m’ste, mocagoBa ocoba BUCTYHAE sIK Oe3MocepeHii
HOCIH 1 Ipe/icTaBHUK JepskaBHoi Biaau. [lo-mmocte, mocagosa ocoda Mae npa-
BO BHJAaBaTH MEBHi MpaBoBi akTu. [lo-cboMe, mocamoBa ocobda Moke OyTH
MPUTSATHYTA JIO ITiIBUIIEHOT FOPUAMYIHOT BiIOBIAILHOCTI.

Y 3aKOHOZaBCTBI IIPO JIepKaBHY CIIy»O0y KpaiH, 1110 MatOTh PO3ralyKeHY
cucTeMy JiepskaBHOT ciryxou (Ppanmis, HimeyurHa Ta iH.), OCTaHHIO KaTe-
TOPIIO IeP’KaBHUX CITYKOOBITIB HA3MBAIOTh YUHOGHUKAMU — CITY>KOOBIISIMH,
SIKi MaIOTh BIIOBITHUH YMH a00 1HIIIE CIIeIlialbHe 3BaHHSI 1 3apaxoBaHi Ha
Mocaay IMOCTIIHO, a00 X — CITPaBKHIMH JIEPKaBHUMH CITYKOOBITIMH.
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KoHTpoJibHi 3aniMTaHHSs

Rl

. BxaxiTh Ha BIIMIHHOCTI Mi>K MEXaHI3MOM JICPyKaBH 1 JIepKaBHUM

arapaToM.

JlaiiTe BU3HAUEHHS AP KABHOTO anapary.

IIpoanamnizyiite cucteMy Aep>KaBHIX OPraHiB.
OxapakTepusyiTe IPUHITUITN OpraHi3ailii Ta JisTbHOCTI AepKaB-
HOTO arapary.

IIpoBeniTh BiAMIHHOCTI MiXK TOHATTSAMH «JICPKABHHUN CITYyKOO-
BEI[b» Ta «II0CA[0Ba 0CO0a».



YacTuHa
TpeTs
3ATAJIBHE BUEHHS
ITPO ITPABO

P03I[i.]1 O e ——
IHousaTTs paBa

§ 1. OcHoBHI niaX0au 10 NPAaBOPO3yMiHHA

OCHOBHI TX0OH A0 MPABOPO3YMIHHS BUIISFOTHCS 3aJIEKHO BiJl Xapak-
Tepy BUPIIICHHSI TOJIOBHUX ITUTaHb, & came: 10 Take MPaBo, 10 € KPUTEPiEM
Ul OLIIHKY TpaBa, sIke OOIPyHTYBaHHS 000B’I3KOBOI CHIIM TpaBa Ta iH.

Ha 6a3i pi3HUX MOIISIIB 1 MiIXOAIB CKIIATHCS Pi3HI TPaBOBI MIKOJIH 1 Ha-
OPSIMKH B TOCIIKeHH] paBa. KopoTko oxapakTepusyemo JesKi 3 HUX.

lkoJsia mpupoaHoro nmpasa. B 0cHOBY pUPOIHO-TIPABOBOTO PO3Y-
MiHHA IOKJIaJICHO 1/1€10, BIIIOBIAHO /10 SIKO1 BC1 HOPMH NpaBa MaloTh IPYyH-
TyBaTHUCS Ha IEBHUX 00’ €KTUBHUX (TIPUPOAHUX) 3acajax, 1o He 3aJIeXaThb
BiJI BOJII JIFOMUHM 1 CycHIbCTBA. [IpUXUIBHUKHY ITi€T ITKOJIHM BBAXKAIOTh, IO
MMOCUJIaHHS Ha Mopaih (HacaMIiepena Ha ii CKIaIoBy — CIIPaBEINBICTS),
sIKa € TPAUIIINHUM BTIICHHSAM WX 00’ €KTHBHUX (IPUPOIAHMX ) 3aCajl, CTa-
HOBHUTH BaXKITUBHI €JIEMEHT YCSKOTO MOSICHEHHSI, 10 TaKe MpaBo.

Y3aranpHIOI0YH TPAAULII0 IPUPOAHOTO TIPaBa, pelaKTOpH HARIOMYJISp-
HIIIOi B cBiTi aHTONOTIT 3 (imocodii mpasa 3a3Ha4yaroTh: «Mopanp — He
npocto OaxkaHa puca, SIKy Tpeda 3anpoBaJnuTH B IPaBo, a pajLle CyTTEBUI
€JIEMEHT TIpaBa, SIKUM BOHO € HaCIIPaBIi».

YacTo-rycTo poaoBif wi€ei Teopii BenyTh BiA Tparedii « AHTIrOHa», Ha-
nrucanoi Codoxitom 1mie B V CT. 110 H. €. 3a 1 CF)KETOM IPABUTEIH YXBATIOE
HaKas, 3TiIHO 3 SIKUM 3paJHHUKa, KOTPHHA 3aTWHYB 1]l Yac BipOJIOMHOTO Ha-
majiy Ha MiCTo, CITi/I TOKapaTH, BiIMOBHBIIY HOMY B ITpaBi OyTH MOXOBAHUM
3 momanoto. Moro cecTpa AHTiroHa 3axuiae iHIry mosuiio, 3a SKoko pa-
BO Ma€ BiJIMOBIIaTH BEJIHHAM IIPUPOIH, a BiATaK, BOHA BCYIIeped HAKa3y
NpaBUTENs BUPILIY€e OpraHi3yBaTH Ui Opara HaJle>KHHH OXOPOH.
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OOrpyHTYBaHHS BUCHHS TIPO MTPUPOJIHE MTPABO MOXKHA 3HAWTH B podoTax
Apucrotens, Lluuepona, Cesitoro Apryctina, Tomu AkBiHcekoro, 1. I'po-
mist, C. Ilydbennopda, k. Jlokka, . Kanra Ta in. BucniB «HecnpaBemBii
3aKOH HE € 3aKOHOMY, SIKUH MMPUTTUCYIOTh ToMi AKBIHCEKOMY, 9acTO TIyMa-
YaTh SIK TMiJCYMOK MO3HIIIi TPUPOITHOTO TIpaBa B3arali.

OTXe, TOIOBHOIO OCOOITUBICTIO IPUPOIHO-TIPABOBOTO MUCIIEHHS € KPH-
THYHA OIiHKA MO3UTHBHOTO TPaBa 3 MO3UIIIH Mopai (CIpaBeTHBOCTI).
Y pasi cynepedHoCTi MiXK TPUPOIHUM 1 TO3UTUBHUM MIPABOM TIepeBary Mae
NpUpoIHe NpaBo. [HIIMMH CIOBaMH, 3 TOYKH 30pY NPUXUIBHUKIB Li€l Tpa-
JUILi1, TPUPOJIHE MPaBO € 000B’I3KOBUM JIS BCIiX JIFOJCH HE3alIe)KHO Bijl
MO3UTUBHOTO MPaBa.

Ha gomy * rpyHTYIOTBCSI BAMOTY IPUPOAHOTO IIPaBa, 3B1AKIIS TOXOAUTD
TOW MOpaNbHHUIN CTaHIAPT, 32 SIKUM BiI0OyBa€ThCsI MEPEBipKa MO3UTUBHOTO
npaBa? 3anexHo Bix GpiiocoChKO-CBITOMIAAHUX MOMISAIIB MPEICTABHUKIB
HIKOJIM IPUPOIHOTO MpaBa MOPAIBHUIA CTaHAAPT, IO SKOTO arelioe IpH-
POIHE TIPaBO, MOYKE TTOXOMUTH Bix bora («00XeCTBEHHE IPUPOIHE TIPABOY),
BHBOJIUTHCEH 13 CBITOBOTO TMOPSAIKY («KOCMOJIOTIYHE IIPUPOTHE TTPABOY),
JIONICHKOI CYTHOCTI («aHTPOTIONIOTIYHE IPUPOIHE TIPABOY»), PO3yMy («parti-
OHAJIbHE MPUPOJTHE ITPABOY).

Jpyruii BIUIMBOBUIA HANPSIMOK Y ITPaBOPO3YMiHHI — IOPUIAYHHUI TO3H-
THBI3M — BUXOUTH 3 TOTO, III0 HEOOX1THOTO 3B’S3Ky MiX IIPABOM i MOPAJLITIO
He icHye. 3a BizomuM BucioBoM T. [000ca, «Bnaga, a He iCTUHA OPOIKYE
3aKOHWY». [HIIMMU CTIOBaMHM, TO3UTHBICTH BBaXKalOTh, 10 B YCiX MPaBOBUX
CHCTEeMax HeMa€e oTpeOH B MOpaJIbHIN IIHHOCTI (Ha KINTANT CIPaBEAIUBOCTI),
sika Ma€ OyTH pUTaMaHHa HOpMI, a0H sl HopMa Oyria MpaBoBoto. Te, 110 3MicT
TICBHOTO TpaBHUJIa MOXKe OyTH BH3HAYEHHH SIK HECTPABEIIMBHM, Y )KOITHOMY
pasi He MOXKE CITYTYBATH IIiICTABOIO, IIIO0 HE BBAXKATH HOTO ITPABOBHUM.

Kiracnunnit no3utusisM (k. OCTHH) BUXOAWB 3 TOTO, IO MPaBO € Ha-
Ka30M CyBEpeHa, i MOsSCHIOBAB 000B’I3KOBICTh MTO3UTHBHOTO TIpaBa iCHY-
BaHHSM Y IepeBa)KHOI OIBIIOCTI YWICHIB CyCITIIbCTBA 3BUYAI0 KOPUTHUCS
[IUM TIPUMYCOBUM HaKa3aM.

CyvacHui TO3UTHBI3M 3a3BHYail OB’ s13y€ 000B’ I3KOBICTH MO3UTHBHO-
0 IpaBa 3 TaK 3BaHUM [IPaBWIOM BU3HaHHS. Lle mpaBuiio BU3HaUa€e yMOBH,
SIKi CJTi1 BUKOHATH, a0u MeBHY HOPMY MOXKHa OyJI0O BBa)KaTu MPaBOBOIO.
Y KoXHil TPaBOBii CUCTEMi MPaBHUIIO BU3HAHHS MOXe HaOyBaTH caMo0yT-
HBOI Ppopmu. Hanpukian, cratyc NeBHUX MPABUII SIK TPAaBOBUX HOPM MOJKE
OyTH NIOB’s13aHUH 3 TUM (aKTOM, 110 TX 3aTBEPJMB KOHKPETHUI HOPMOTBOP-
4yuii oprad, abo XHIM JaBHIM icHyBaHHSM y (opmi 3Buuato, abo ixHiM
3B’SI3KOM 13 CYJIOBHMH I10CTaHOBAMHU.
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IIpaBmiio BU3HAHHS MOJKHA BUBECTH 3aBISKH JTOCIIHKEHHIO TiSUTEHOCTI
cyniB, opimiiHUX 1 MpUBATHHUX 0Ci0. Take MOCTIMKEHHS A€ 3MOTY 3’ SICYBaTH,
SIKi OCTaTOUHI apryMEHTH TI0CaZ0BI 0COOM IPUUMAIOTh SIK TaKi, IO IOBOMIATH
IOPUIMYHUI XapaKkTep KOHKPETHOro npasuia. [103uTuBiCTH BBaXKarOTh, 110
ABTOPHUTET NpaBUJIa BU3HAHHS IEPEXOIUTH HA HOPMH; iX 3aKOHHICTb 3aJICKHUTh
BiJI TOTO, 110 MIPABUJIO BU3HAHHS HAAAE iM IOPUAMIHOI YHHHOCTI.

Takum 4MHOM, CydacHi MO3UTUBICTH 3a3BUYAN TOAEPKYIOTHCS IBOX
KITIOUOBHX MODIALIB: 1) Te, 10 BBa)KArOTh 3a MPaBO B KOKHOMY KOHKPET-
HOMY CYCIHUIBCTBI, €, 10 CyTi, MUTAHHSAM CYCHIJIBHOTO (aKTy abo Tpaaumii
(«cycminpHa Te3a»); 2) He icHy€e He0OXiJHOTO 3B’s13Ky MiX ITPaBoOM i Mopall-
10 («T€3a TIPO PO3MEKYBAHHS ).

VY cy4acHOMY MO3UTHBI3MI MOXXHA BHOKPEMHTH J[BA OCHOBHI HAIPSMKH:
«M’SIKAH TTO3UTHBI3M» Ta «OKOPCTKUN MO3UTHUBIZMY». «M’SKi» MO3UTHBICTH
(3oxpema, I. Xaprt, [Ix. KoynveH) BBa)katoTh, 10 TIPABHUJIO BU3HAHHS MOXE
MICTUTH K KPUTEPid IOPUINIHOI YHHHOCTI BiAMTOBITHICTH 3 MOPATHHIUME
NpPHHIUIIAMA 200 3MICTOBHUMU LIIHHOCTAMM. [HIIIMMM CIIOBaMM, BOHH HE 3aIe-
PEUYIOTh MOYKITBICT iICHYBaHHSI B KOHKPETHOMY CYCITUTHCTBI TPAIHILii BBAKa-
TH MOPAJIbHY LIIHHICTH HOPMH YMOBOIO i1 FOPUANYHOT YMHHOCTI. Y CBOIO Yepry,
<OKOPCTKI» To3uTHBICTH (Hanpukiaz, [[x. Pa3) HanonsraioTs Ha ToMY, 1110 Ha-
SIBHICTB y TIEBHOT HOPMH MOPAJILHOI SIKOCTI HIKOJIM HE MOKE OyTH KpUTEpieEM
IOPUANYHOI YMHHOCTI 1i€1 HOPMH; KPUTEPIEM 3aKOHHOCTI Mae OyTH MPOCTO
SIKUHCh BU3HAYCHUH COLiabHUM (DAKT, CKaXiMO, Te, 110 111 HOPMa Ma€e KOH-
KPETHE CyCIIJIbHE JHKEpesio (HaPUKIIA, il yXBAIUB 3aKOHOIABIUI OpraH).

Couiosoriynuii HANPSMOK y NPaBo3HABCTBI. UNCIIeHH] IPeACTaBHUKN
COLIIOJIOTIYHOTO HAIPSIMKY B IPaBOBii Hay1ll, SIKUH BUHUK Y XIX—XX cT. CT.,
BBaXKaIOTh, 1110 (hOPMU ITpaBa i BTIJIEH] B HUX ITPABOBI HOPMH € IPYTOPSTHIM
MPOSBOM TIpaBa. [IpuXmiIbHUKH 1IHOTO MiAXomy (HaWOUTBII BiOMi cepen
Hux — €. Epmix, XK. I'ypsiy, P. [laynn, b. Kopmozo, K. Jinesemmin, k. ®penk
Ta iH.) TNIATPUMYIOTh HOTO Pi3HI HAPSIMKHU: COJiapu3M, BiIbHE TPaBO,
MIPaBOBUI peai3M, OixerBiopu3m Tomo. [IpoTe yci BoHH BBaXKalOTh, IO HE
CJIiJ] 3MIILIyBaTH IPaBOBY MOXIIUBICTB 3 IPABOBOIO AIHCHICTIO, TiAKPECITIO-
IOTh KOHTPACT MiX MPaBoM Yy (OPMYJIIOBAHHAX TPaIULIHHUX IOPHINIHUX
JoKepen (HOpMaTUBHO-IIPaBOBUX aKTiB, MPaBOBUX MPEIEACHTIB 1 T. 1.)
1 MpaBOM K BOHO € B peasibHOCTi. OCTaHHE BTUTIOETHCSl HACAMIIepes y mpa-
BOBIJTHOCHHAX, CY/IOBHX PIIICHHSIX B KOHKPETHUX CIpaBax.

Tomy coltioNoTiyHHl pyX 30Ccepe/Ky€e yBary He Ha JIOT1YHOMY aHai3i
HOPM TIpaBa (K IOPUIAIHUI MO3UTHBI3M), HE Ha BCTAHOBJICHHI 3B’SI3KY
mpaBa i MopaJti (SIK IIIKOJIa IPUPOTHOTO TIpaBa), a Ha AOCIiHKeHHI (DaKTHd-
HUX TIPABOBITHOCHH, 3’ ICyBaHHI Pi3HOMAHITHUX COIIOJIOTIYHUX 1 TICHXO0JIO-
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TYHUX YMHHHKIB, IO BIUIMBAIOTh HA 3aCTOCYBAaHHS HOPM TIpaBa J0 KOH-
KPETHUX KUTTEBUX BUIAAKIB i B TAaKHI CMOCI0 BU3HAYAIOTh CIIPABKHE
oOnmuyayst mpaBa. OTke, Ha iX AYMKY, IPaBO € THM, 110 (PaKTUIHO POOUTHCS
CyJaMu Ta iHIIUMH JIep>KaBHUMH CITY>KOOBLSIMH y cepi IpaBo3acToCyBaH-
Hs. [IpaBo k, sike MiCTUTBCS Ha Tariepi (IMcaHe MpaBo), € JIUIIe HMOBIPHUM
npaBoM. [Iucane mpaBo He MOXKe TIEpenOaYNTH BChOTO, OCKUTEKH TITHKH
IOpHUIMYHA IPAaKTUKA 371aTHA HATIOBHUTH II€ MPABO KOHKPETHUM 3MICTOM,
PO3KPHUTH 1 IOTIOBHUTHU HOTO, 3pOOUTH peabHIM.

Tak, mkona BiIbHOTO MpaBa BOAyae TOJOBHUHM BUSB TUHAMIKH TpaBa
B CyZIOBiil IpaKTHLi, B OCHOBY SIKOT HOKJIaIeHO OCOOUCTUH PO3CyX Cyai,
3/IATHOTO BPaXOBYBATH BC1 KHUTTEBI OOCTABHHMU. 3BiJICH MMOXOIUTH BiIOMHIA
BuciiB: «IIpaBo — e Te, 1110 LyMaroTh PO MPaBo CyAi». | 010BHUM 3aco-
OOM JIOCSITHEHHSI KOPUCHOTO Pe3yJIbTary 3aro0iraHas KOHQIIKTaM y cyc-
MJIBCTBI Ta X MOJ0JIaHHS, 3MIMCHEHHS COILIAJIbHOTO KOHTPOJIIO € HE 3aKOH,
a HaJIe)KHE CIPSMYBaHHS IOPUANYHOI IPAKTHKH, JTOKAIbHI HOPMH, CTaTyTH
IOpUANYHUX 0Ci0 1 mpakTuka ix peanizamii. JlesKi npeacTaBHUKH IILOTO
HanpsAMKy (Hanpukiaf, P. [layHm) mporononryroTs HaBiTh MOXKIIHMBICTB ic-
HYBaHHS «IOCTHIIT 0e3 MMpaBay, TOBOPSYH IIPO BU3HAHHS IPABOMIPHOCTI
BIJIHOTO PO3CYyAy CYAIB i anMiHicTparii. bararo BapiaHTiB IIbOTO HAIIPAM-
Ky 30pi€HTOBaHI Ha CUCTEMY CYIOBHX 1 aJIMiHICTPAaTHBHUX TPEIE/ICHTIB,
TOOTO pO3paxoBaHi HacaMIlepe/ Ha aHIII0-aMEPHKAHChKY CUCTEMY TpaBa.

Icuxonoriuna mkosaa npapa, Ky o4oitoBaB npodecop i3 CaHKT-
[lerepOypra JI. Ilerpakunbkuii, BiKHIa€ MOISITN HA IIPABO SIK HA HOPMH,
FOpUANYHY TIPAKTHKY YH BTIJICHHS TTEBHUX ificatiB 1 mpuHImIB. [IpaBo TyT
PO3IISLIAETHCS BUKJIIOYHO SIK TIPOSIB TIPABOCBIIOMOCTI, SIBHIIIE JIFOACHKOI TICH-
XiKH, Ha KOTPY BIUIMBAIOTH Pi3HI YHHHUKH, B TOMY YHCII 3aKOHOIABCTBO. SIK
Pe3YABTaT LBOTO BIUIMBY MPABO € CYKYIHICTIO MIEBHUX Cy0 €KTUBHHX Iepe-
JKMBaHb 1 €MOLIiH, 110 BUCTYNAIOTh BiIOOPaKEHHIM PEATBHOTO JKUTTSL. Xapak-
Tep IMX TePEKUBAHB 1 eMOIIi MoXe OyTH BelIbMH pi3HOMaHITHEM. Came 11e
JToTIoMarae Bipi3HATH MPaBo BiJ CYMDKHHX Kareropii. Y reHTpi yBaru JI.
[leTpaXKHIIBKOTO — MUTAHHS PO PO3MEKYBaHHS IPaBa 1 MOpaJii, 3aCHOBaHE
Ha MOJIiJTi eMo1liii Ha IMIepaTHBHi, arpUOyTHUBHI Ta IMIIEPaTUBHO-aTPHOY THBHI.
IMnepaTrBHI eMOI1ii — 11 YSBICHHS PO CBOT 000B’SI3KH, L0 1 CTAHOBUTH 3MiCT
Mopauti. [onoBHUMHY 11151 TipaBa € arpuOyTUBHI €MOLIii — YCBIIOMJIEHHS CBOIX
npaB. AJie B IJIOMY TIPaBOBI MOTHBAITil TOBEAIHKH JIFOMWHA ITOBHHHI MaTH
JIBOCTOPOHHIN, TOOTO aTpuOyTUBHO-iMIIepaTuBHUH, Xapakrep. [IpaBo mie
B YMOBaX, KOJIM aTpHOYyTHBHIM YSBIEHHSM OTHOTO Cy0’€KTa IpO IMpPaBo Bij-
TIOBiJla€ IMIIepaTUBHE YSBIICHHSI iHIIOTO cy0’ekTa po 000B’si3ku. Came J1BO-
CTOPOHHIN XapaKTep MPaBOBUX eMOIliil 00YMOBIIIOE iX OLIBIIT MOXKITUBOCTI
TIOPIBHSHO 3 MOPAJLTIO, SIKA MA€ OHOCTOPOHHIH (IMITEpaTUBHUMN ) XapaKTep.
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3riJIHO 3 MAPKCUCTCHKUM BUYEHHSIM IIPaBO — CYTO KIIACOBE SIBUIIIC.
Buxonsuu 3 BuzHaueHHs1, mo woro gamu K. Mapxkc i @. Earensc mnpaBy
B «Manigecti KomyHicTaHOT mapTii», BOHO € MiIHECEHOIO A0 3aKOHY
BOJICIO TIAHIBHOTO KJIACY, 3MICT SIKOT BU3HAYAETHCSA MaTepiallbHUMH YMOBa-
MU Horo xuTTs. OTKe, TOJIOBHI 03HAKH MPaBa — WOTO KJIACOBHUM, BOTLOBUIN
xapakTtep i MarepianpHa o0yMoBieHicTh. [IpaBo € yacTuHOO HanOymOBU
HaJl eKOHOMIYHUM 0a3ucoMm cycniibeTBa. Leit 6a3uc Bu3Havae 3MicCT npasa.
BonHowac mpaBo Moke CIIpaBIIsITH 3BOPOTHUIN BIUIMB Ha €KOHOMIKY 1 BCe
cycniybHe )HUTTS. [IpaBo sik 3acToCyBaHHS «PiBHOTO MaclITady» 10 Pi3HUX
3a SIKOCTSIMH 1 MOJKJIMBOCTSIMH OCOOMCTOCTEN HE MOKE CTBOPUTH Mi’K HUMHU
(hakTHYHOT PIBHOCTI, a BiZITaK, BOHO € «IIPAaBOM HEPIBHOCTI». 3 BOTO PO-
OUTHCS BUCHOBOK IO T€, 110 B MPOIECI TOOYIOBH KOMYHI3MY, iJies1 IKOTO
3aCHOBaHa Ha IUIKOBHUTIH PIBHOCTI BCHOTO 1 BCIX, MPAaBO TIOBUHHO TOCTY-
TTOBO BiAMEPTH.

VY pansgHCHKHHA TIepio iCHYBaIH Pi3HiI IHTEpIIpeTaril MapKCUCTCHKOTO
BUEHHSI IIPO IPaBO, OAHAK YIIPOAOBK TPHUBAJIOTO Yacy NMPaBo OTOTOXKHIOBA-
J0Cs 13 3aKOHOM, BU3HABAJIOCS ITOXITHUM BiJl Iep>KaBH, MPOAYKTOM i1 mi-
smpHOCTI. Lle# miaxin Oymo 3anpononoBano B 1938 p. Ha [ BeecorosHii
Hapazi npamniBHUKIB npaBa A. BummncbkuM. Bin BU3HauaB mpaBo SIK Cy-
KYTHICTh HOPM (B)K€ MOTIM CTaJIi TOBOPUTH MPO 1X CUCTEMY), 1110 BCTAHOB-
JeHi a00 CaHKIIIOHOBaHI JePkKaBOK, BUPAKAIOTH BOJIIO MAHIBHOTO KJIACY,
BUKOHAHHS SIKUX 320€3MeUy€eThCs MPUMYCOBOIO CHIIOKO IEPKABH 3 METOIO
OXOPOHH, 3aKPITUICHHS 1 PO3BUTKY CYCIIJIBHUX BIJIHOCHH, 1110 BUTITHO JJIS
[BOTO KJIACY.

§ 2. IlonsiTTsl MpaBa

TepMiH «IpaBo» BKUBAETHCS y Pi3HUX 3HAUCHHSIX. Teopis mpasa 3a-
3BHYAH JOCHIKY€E TaK 3BaHE NO3UMuUGHe npaso — SIK Take, 10 ICHy€ BHa-
CIIIZIOK HOTO YyTBEP/AXKEHHI IEBHUM YIIOBHOB)KEHUM OpraHoM abo 0co0oro.
3a 11i€r0 03HAKOI BOHO BIAPI3HIETHCS Bl npasa npupooHoz2o, siKe CBiJo-
MUMH JiSIMU JTFONIEH HE CTBOPIOETHCA.

Y H03UTHBHOMY MpaBi CIiJ PO3PI3HATH:

— npaso 06 ’ekmusHe, TOOTO CyKYITHICTh HOPM IIpaBa, M0 BHPAKEHI
(330BHI 00’ €KTHBOBaHI) Y BIMIOBITHUX IOPHINIHUX KEepesiaX (HOPMaTHBHO-
MIPaBOBI aKTH, CY/OBI PillIeHH:, TPaBOBI 3BMYAl TOIIIO),

— npaso cyd ekmusHe, sike HAIEKUTH OKPEMUM 0cobam (Cy0’exTam)
1 ONATaE B HASIBHOCTI Y KOXKHOTO 3 HUX TICBHUX FOPUIMYHUX MOMKITUBOCTEH.
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11i cy®’ eKTHBHI MOKJIMBOCTI ITOB’ S13aHi 31 3MICTOM THX TIPABUJI, 3 SIKUX CKJIa-
JAETHCST 00’ EKTUBHE TIPABO.

Tax, Mu MaemMo Ha yBa3i 00’ €KTHBHE ITpaBO, KOJIM BKA3yEMO Ha Te, IO
IpaBo HaM IOCh A03BoJIsie 4n 3a0oponsie. [Ipo cy0’exTuBHE paBo HAEThb-
Cs1, HaIIPUKJIa, TOMI, KOJIM CTBEPIKY€ETHCS, 1[0 KOHKPETHUN IPOMaITHUH
Ma€ MpaBoO Ha BiAMOYMHOK. BHOKpeMieHHS mpaBa B 00 €KTUBHOMY
i cy0’€KTMBHOMY 3Ha4€HHSX ICHY€ B IOPHIMYHIN HayLi AaBHO: BOHO MpU-
TaMaHHe I1Ie PUMCHKil IOpHCIIpyAeHIii, a HOTiM OyJIo 3aro3uveHe eBpOIeii-
CHKUMH NIPAaBOBHMH CHCTEMAaMH.

XapakTepu3yro4H MMO3UTHBHE MPABO, CIIiJi BAXOAUTH 3 TOTO, 1[0 BOHO
€ 0araToacreKTHUM SIBUILEM, X049a i YCBIIOMITIOETHCS JIFOABMHU, ajle iCHyE
00’€KTUBHO 1 POSIBIISIETHCS HE TIIBKH B JIEp)KaBHUX HOPMATUBHUX aKTax.
JxepenoM HaOyTTSI CyCIUTBHUMH BiIHOCHHAMY HOPMaTHBHOTO XapakTepy
€ He 30BHILIHIN BIUIUB, HE A€pKaBHE BTPYYaHHs, a IX nocmilina nosmopio-
eanicmy. Jlumie 3romoM chopMOBaHi TAKHM YUHOM Y CyCHUTBHOMY Cepel-
OBUIIIi 000B’S3KOB1 HOPMAaTHBH BU3HAIOTHCS 1 3aXUIIAIOTHCA CYIaMH Ta
IHIIMMU Iep>)KaBHUMH opraHaMu. B mopaneiomy BinOyBaroThCS MOIIHU-
OJICHHS1 OCHOB IPaBa, AeTali3alis HOro 3MiCTy 3 IOTIOMOTOIO JIEPKABHUX
oprasiB. OTxe, Y CBOili OCHOBI IPaBO CKJIAJIAEThCS 1 Pealli3yeThes y Cyc-
MUIBCTBI, a JepKaBOI0 TUIBKHU 3aKPIILIFOETHCS, KOHKPETU3Y€EThCS 1 IeTati-
3yeThes. [Ipasogionocunuy CTalOTh OPUIUIHUM BUPAa30M BIAHOCHH, AKi
MOCTIHHO MOBTOPIOIOTHCS 1 BAHUKAIOTH Ha 0a3i HarpoMaKeHHs! IEBHOTO
JIOCBIiJTy 1 IIEPEBIPKH IX KUTTSIM.

[NosiBa 3akoHOABCTBA Ta THIIKMX (HOPM, IO 3AKPITUTIOIOTE MPABo, € 0di-
IIMHUM CBITYCHHSIM TOTO, IO JAeprKaBa Oepe mij CBill 3aXHCT Ti YW 1HII
MPOSIBH CYCTIBHOTO JKUTTS, K1 IMTOCTIHHO TTOBTOPIOIOTHCS. B yMoBax cy-
yacHO1 YKpaiHu Iie MOxe BiaOyBaTHCs, HAIIPUKIAL, y 3B 53Ky 3 IIOSBOIO
HOBUX (POpPM PUHKOBHX BiTHOCHH, OKPEMIi IPOSBH SIKUX HEPIAKO iCHYIOTh
CIHOYATKy TUIBKH (AKTUYHO 1 JIMIIE 3T0A0M 3aKPIIUTIOIOTHCS 3aKOHOAABYO.
[Ipouecu Oararopa3oBOro MOBTOPIOBAHHS MOXYTh BiOyBaTHCs IiJ Yac
MOCTYIIOBOTO CKJIAIAHHS MIEBHOT €)0060i npakmuxu, sika pakTHIHO HaOyBae
000B’S3KOBOTO XapaKTepy 1 cupaBisie 3HAYHUM BIUIMB Ha MOBEIIHKY
Cy0’€KTiB IpaBa.

O060B’13K0BI MpaBHJIa TOBEIIHKH JIFOJICH MOXKYTb CKIIaaTHCs K 1pago-
61 abo inwi 36uuai’i 0in06i y36udacHHs, N0 BUHUKAJIN CTUXIMHO BHACITIIOK
0araropazoBOTO MOBTOPEHHS i 3 Ya4COM CTaBaJld 3BHUYKOI0. SIK MpHKIIa
MOYXKHA HaBECTH 3BHYAl BiJ[3HAYATH IIEPKOBHI CBATA, JO/ICPKYBATUCS BU-
POOJIEHNX MPOTATOM TPUBAJIOIO Yacy MPOLEIYPHUX MPaBUi (I10YaTOK po-
00TH mapIaMEeHTy HOBOT'O CKJIaJy 3 BUCTYILY 1 FOJIOBYBaHHS CTapLIOroO 3a
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BIKOM JIeTIyTaTa, TPaauIliiiHi IpoBeeHHS IEBHUX 300piB Tomo). [IpaBuia
TAKOTO TaTyHKY 3TOJ0OM MOXYThb OyTH CaHKITIOHOBaHi Jep)kaBoio, TOOTO
o(imiitHo abo 3 MOBYA3HOI 3roJu BH3HABATHUCS HEIO SK JO3BOJICHI YH
3araTbHOO0O0B’A3KOBI, SIK TaKi, 0 HaOyBalOTh P KaBHOTO 3axXUCTy. B ne-
SKHUX BUIA/IKaX BOHHU 3aKOHOAABYO 3aKPIiILIIOIOTHCS.

BaxxnnBoro CKI1ajoBOIO NpaBa € npupoori npasa iroOuHU, Ki iICHYIOTh
HE3aJISKHO Bij IEp>KaBHOI BOJIi: Ha T1HICT, XKHUTTA, 0COOMCTY Oe3MeKy i He-
JOTOPKaHHICTb, CBOOOY IepecyBaHHsl, 1Ky, Um0 Ta iH. L[i npaBa MaroTh
yHiBepcaJIbHUI XapakTep. HaBiTb y ToMy pasi, KOJIM BOHHM 3aKOHOAABYO HE
3aKpIiIlJICHI, Iep’KaBa MOBUHHA 1X 3axuiard. Ha3saHi mpaBa BUILIMBAIOTh
3 IPUPOAU CaMoi JIFOJMHH, € HEB1I’EMHUMHU BiJl Hel 1 IiI0Th OE3MepPEePBHO.
BinblricTh 3 HUX 3aKPITUTIOIOTHCS Y KOHCTUTYIIISX 1 MIDKHAPOITHHUX aKTaXx.

[IpaBo sik meBHMI Airoumii peHOMEH, M0 peajTizye MOpabHi IPUHIUTIH,
HE MOKHa YSIBUTH O€3 3aCTOCYBaHHS JeP/KaBHUMHU CIIy>KOOBLISIMH HACTAHOB,
o 0a3yI0ThCS HA TIEBHUX YABJICHHAX PO IPaBo, TOOTO Ha iXHIH npaso-
ceidomocmi. i morsiny 1 BiMOBIAHI HACTAHOBH € 32 CBOEK) MPHUPOIOI0
HOPMAaTHBHHMU 1 CIIPSIMOBYIOTh TIOBEJIIHKY BCiX cy0 €kTiB. [IpaBocBinomicTh
3allOBHIOE Yepe3 TaK 3BaHy aHaJIOTiIO MpaBa MPOTAJMHU B IPABOBOMY pe-
TyIIOBaHHI CyCHIUIBHUX BiIHOCHUH, 3a0e3Meuye NpaBUIbHE HOPMaTHUBHE
TIIyMa4eHHA 1 3aCTOCYBaHHS YIOBHOBR)KEHUMH 0CO0aMH BCTAHOBICHHX
Jep KaBOIO MPABUII MOBEAIHKH JIIO/ICH, — BOHA HIOUTO PUPOILYE MPABOBi
HOpPMH, 0€3 Y0T0 HEMOXKITUBA Pealizailis CIpPaBeIUBOCTI, 1[0 CTAHOBUTH
OCHOBY TpaBa (HapHUKJIaJI, TPY BU3HAYECHHI CyMH BiIIKOIYBaHHS 3aBIaHOT
MarepianbHOoi 200 MOpallbHOT IKOAM, MPU3HAYCHHI KOHKPETHOTO KpUMi-
HAJBHOTO MTOKapaHH:).

HasiBHICTE pi3HHX MPOSBIB IIpaBa MiATBEPIKYE, IO BOHO MOXKE JisITH
IO TIOSIBH 3aKOHO/IABCTBA HA OCHOBI 0araropasoBOTo MMOBTOPSHHS 1 3aXHUCTY
JIEpKaBOIO TIEBHUX il a00 BITHOCHH. 3 TIOSBOIO JiepKaBH MPaBO Haiyac-
Tillle 3aKPITLTIOETHCS HEFO B HOPMATUBHUX aKTax a0o 1HINX JDKepenax i Jie
yepe3 HUX (3akoHodasue npaso). Maodn HOpMaTHBHY TIPUPOLLY, TPUPOJIHI
npasa, Cy[0Ba Ta iHIIA IepKaBHA PAKTHKa, IPELEeICHTHE 1 3BUYa€EBe Mpa-
BO MOXYTb JisiTH 200 JIfOTh i 1032 3aKOHOABCTBOM.

HopMmyBaHHS CycHiIbHUX BiJIHOCHH 3aBXKIU NOTPeOy€e BCTAHOBJICHHS
TeBHOT MipH MOMIIMBOI TIOBEIIHKH Jrozeit. MneTses mepeyciM mpo mipy ix
CBOOO/H 1 pIBHOCTI, OCKIJIBKH Hi TIepIna, Hi Apyra He MaloTh a0COIFOTHOTO
xapakTepy. BcTaHoBIICHHS 11i€1 MipH € HEOOX1THUM JIJIs PO3MEXKYBaHHS Pi3HUX
iHTepeciB. JltonnHa, sSiKa )KUBE B CyCIIUIBCTBI, HE MOXKe OyTH BUIBHOIO BiJl
cycninbcTBa. BoHa BUMyIIeHa 1 HIOBUHHA IOCTYIIATUCS CBOIMM IIEBHUMH
IHTepecaMH 3apad IHTEPECiB IHINX WICHIB CYCIIBCTBA 1 CYCITIILCTBA B ITi-
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nomy. Buankae morpeba BCTaHOBUTH Mipy HAJIEKHOI MOBETIHKHA KOKHOTO
YjieHa CyCHiIbCTBA, KOXKHOTO Cy0’ekTa mpaB. Llsg mipa BimoOpaxae 3romy
Cy0’€KTIB IpaBa Ha IIEBHE CYCIIEHO HEOOX1THE 0OMEXESHHS BIIAaCHOI CBOOO-
TV 3apajJii TOro, abu ix cBoOOqa OBaXkallach iHIIMMU Cy0’€KTaMu IIpaBa.
Taka Mipa 1 BCTAHOBIIOETbCS [TO3UTUBHUM IpaBoM. IIpaBo BU3Havae, 1110
MOXXYyTh 200 MOBUHHI POOUTH JeprKaBa, il OpraHu, KOyKeH IPOMAaJISIHUH, BCTa-
HOBITIOE BiJITIOBIIHI J103BOJIH i 3a00poHU. MeTa npaBa IMojsrae B O€IHAHHI
cBOOOM KOYKHOTO 31 CBOOOIOIO BCiX. XapakTep [bOro MOeIHaHHS, KIIbKICTh
1 CTYIiHB BIIMOBITHUX OOMEKEHB 3aJI€XKaTh BiJl 0COOIMBOCTEN EKOHOMIYHHUX,
MOJITUYHUX, COLIANIHUX Ta IHIIUX BiJIHOCHH, PUTAMAaHHUX TOMY YH 1HIIIO-
My cycrinbeTBY. OTKe, IPaBO BUCTYTIAE K 1€2iMUMOBAHA Mipa c60600u, O
BI/ITIOBifIa€ iHTEpecaM Cy0 €KTiB CYyCHIbHUX BIIHOCHH.

B3aeMmui 0O0MeXeHHS TIFOAEMH BIACHOT CBOOOIM € OQHIEIO 3 HEOOX1JHUX
MEePEIyMOB JOCSATHEHHS iX IOPUIANTHOI piBHOCTI. IOpuanuHy piBHICTH HE
CITiJT TDTyTaTH 3 (PaKTUIHOIO, 00 Cy0’€KTH, A0 SKHX 3aCTOCOBYETHCS TIPHUHITATT
PIBHOCTI, € HEpiBHIMU (32 (HiI3MIHUMH TAaHHUMH, OCBITOI0, MAITHOBUM CTaHOM
To1o). Inei crocoBHO BioOpakeHHs B TpaBi Mipu CBOOOH 1 pIBHOCTI, TIPO
mo nucas e [. Kant, BrineHo B npausx yu4eHUX-IOpHUCTIB.

Cepen pi3HUX AYMOK PO MPHUPOIY IIpaBa MOXKHA 3yCTPITH 1 TaKy, 1€
[IPaBO TIIyMAYUThHCS SIK Mipa cripaBeaiauBocTi. Takuil migxin € xubuum, 60
CIPaBEAJIMBICTb SIK PABOBUI IPUHIIUI HE TTiIArae HOPMYBaHHIO (BUMIpPY)
i He MOXke OyTH, Xo4a O YaCTKOBO, BiJUyKeHA.

HaBezieHi moI0XKeHHS PO 3aKPITUICHHS 3arajibHOT CBOOOIM 1 PIBHOCTI
B paBi MiJJBOJATH HAC /IO TUTAHHS PO BU3HAYEHHS MpaBa. bararorpanHicTs
TaKOTO CKJIAJTHOTO SIBHIIA, SIK IIPABO, 3yMOBITIOE€ MOMKITBICTH HOTO BCEOITHOT
XapaKTePUCTUKU JIMIIE B AESSIKUX BU3HAUEHHSX, KOXKHE 3 SIKMX BiIOMBaIIO
0 meBHY rpaHb (acIeKT) HOro iCHyBaHHS. BpaxyBaBIIN OCHOBHI O3HAKH
paBa, crpoOyeMo JaTy HOTo HaiOLIBII 3aralbHe BU3HAYCHHS.

IIpaBo crio po3ymimu Ax 3aCHOBAHY HA YABIEHHI PO CNPABEOUBICIb
Mipy c60000u i pignocmi, wo 8i000paicac nNompebu CyCniibHO20 PO3GUMKY,
5KA Y CB0itl OCHOBI CKIANACS 8 NPOYeCi NOBMOPIOBAHUX CYCHINTLHUX GIOHOCUH
i BU3HAEMbCS MA OXOPOHAEMbCI 0EPACABOIO.

§ 3. O3naku npaBa

Hagenene Buine BU3HaYSHHS MPaBa € IyXKe 3aralbHUM, TOTpedye 0L
JIOKJIaTHOTO aHai3y O3HAaK, SIKi BOHO 0e3MocepeHbO MiCTUTh, a TAKOK
HOr0 BUBEICHHS 1HIINX HAHBaXKJIMBIIINX O3HAK.
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O3Haku npasa ModicHa NOOLUMU Ha 08I 2PYNU. COYIAIbHI MaA IOPUOUYHL.
CoyianvHi 03naku Cy9acHOTO TIpaBa — I1e TIEPETyCIM Ti O3HAKH, 1110 3a0e31eTy-
FOTh BTUIEHHS Y TIPaBi i1ealtiB CripaBeIMBOCT, CBOOOIH, PIBHOCTI Ta I'yMaHi3-
Mmy. Lli imeann MaroTh SIK 3arajJbHOIONCHKUH, TaK i KOHKPETHO-ICTOPUIHUI
XapakTep, BU3HAYal0Th 000B’I3KOBY CIIPSMOBAHICTB MpaBa B OiK COIIaILHOTO
Iporpecy 1 NposIBISIIOTHCS y TaKii O3HALll IPaBa, SK 3aTHICTh BUCTYIIATH 3a-
CO00M cnpasednueoi mipu c60600u i pieHocmi iodell y CYCIiIbCTBI.

OnHi€ro 3 HAWBAKIIMBILIMX COLIAIIBHUX BIACTUBOCTEN NpaBa € Horo 30am-
HiCmb sucmynamu 6 posii pe2yisimopa cychiibHux gionHocun. CaMe B oMY
THoJIsITae colliayibHe MpU3HaYeHHs1 paBa. [IpaBoBe perysroBaHHs Bii0yBaeThCsI
BHACJIIJIOK BIUTMBY HOPM TIpaBa Ha CBIZOMICTh JIFOJICH, a uepe3 Hel — Ha iX
MOBEMIHKY, 11 OJHOMAHITHICTh 1 TOBTOPIOBAHICTh, BiMIOBIAHICTH BUMOTaM
TpaBa, 0 CTAHOBHUTH 3MICT MIPABOBOTO PETYIIIOBAHHS. 3P0O3yMLIIO, III0 IONIOHY
3MIATHICTH MOYKE MaTH JIHIIIE TIPABO, il SKOTO MOYKHA 3 BHCOKOIO HMOBIPHICTIO
JmoMortecs. TiTbKH B IbOMY pa3i HOPMH TIpaBa JiiiCHO BMOTHBOBYIOTH MTOBE-
JUHKY WIEHIB cycriibcTBa. OMHUM i3 BKIIMBIIIHMX 32aC00iB TAKOTO TapaHTYy-
BaHHS € IHCTUTYT 3BEpHEHHS 3 IPABOBOIO MPETEH3i€r0 A0 cyay. Lle incTutyT
Ma€ IEeBHY — IpoLecyanbHy — (OopMy, SKa 3aBEPIIYETHCS YXBaJICHHIM
000B’s13k0BOTO pimeHHs. [1paBo, sike B KIHEBOMY pe3y/bTaTi He MOe OyTH
niepesiaHe Ha po3isiy i BUPILICHHS CYAy, BUIAE€THCS HE3aBEPIICHUM, HEZIOCKO-
HanmM. [Ipy poMy Takuii 3aXUCT Mae OyTH HaaHUH B PO3yMHI CTPOKH: SIK
BIJIOMO, Yac «BOMBAEY, «3HEIIHIOE) MPABO; Yepe3 HECBOEYACHE (HEKBAILIUBE)
CY/IOUYMHCTBO MPaBO BTpaya€e CBOE 3HAYCHHA. ToMy B MeKax MTPaBOBOi CUCTEMH
3aBKIM ICHY€ IHTEpeC y HAWIIIBUALIOMY BUPIIIEHHI CIIOPY B CYIL.

o crocyerses opuduunux 03Hax npasa, To HOMy HacaMIepesn pu-
TaMaHHa Hopmamuenicmy. 11paBo € 3ac000M HOPMYBaHHS IIOBEAIHKH JIIO-
Jleli, BCTAaHOBJICHHS CIIPAaBEIIMBOI MipH cBOOOAM ITi€l moBemiHKH. HopMma-
TUBHICTH IpaBa HOJISATa€e B TOMY, 0 BOHO MICTHTb 3arajbHO000B’ I3KOB1
npaBa i 000B’SI3KH [Tt HEBU3HAYEHOTO KoJla Cy0 €KTiB (TOOTO € HenepcoHi-
@ikosanum), TpUBAIO i GaraTopa3oBO 3aCTOCOBYETHCA 10 MepenOadeHnx
HUM JKUTTEBUX cUTyauliil (To0To € Hesuuepnnum). [IpaBo Mae nepBUHHUN
xapakrtep. Mozeni moBeJiHKH JIIONIeH, sIKi € cy0’ eKTaMu IpaBa, CKIalaloTh-
Cs1 3 TaKKX iX MpaB 1 000B’SI3KiB, SKi MAIOTh IEPBUHHUE XapakTep. [0noBHI
IPOSIBU MIpaBa — MPaBOBI BIIHOCHHH, HOPMH, IPUHIIUIIH i IPaBOCBiIO0-
MICTh — MalOTh IPW BCTAHOBJICHHI 1 peai3allii MOBTOPIOBAHUHN XapaKkTep
1 B IIbOMY CEHCI T€X € HOPMaTHBHUMHU.

OcCHOBY TpaBa CTAaHOBJIATH KJIACHYHI IpaBUja MMOBEIIHKH, SKi JTiIOTh
CTOCOBHO HEOOMEKEHOTO Kojla 0Ci0 1 po3paxoBaHi Ha Oararopas3oBe 3acTo-
CyBaHH$ (HaIpUKJIal, IPAaBUIIO, L0 PETYIIIOE B3a€EMOBITHOCHHHU KPEeIUTOpa
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1 6opxkHrKa). HopMmaTtrBHA OCHOBA TIpaBa CKIAAAETHCS 3 TPHOX TOJOBHUX
€JIEMEHTIB — JI03BOJIIB, BEJiHb Ta 3a00poH. I1ix 0o36010Mm pO3yMitOThH Ha-
JIaHHS Cy0’ €KTOBI MpaBa MiATH Ha CBIH pO3Cy 3apau 3aI0BOJICHHS IIEBHO-
ro iHTepecy. Beninns BTINIOIOTHCS B MIPABUJIO, SIKE Ma€ KaTETOPUYHHUN Xa-
pakTep i 3MiCTOM SIKOTO € Oe3albTepHAaTUBHE CUPSIMYBAaHHS MOBEAIHKU
cy0’exta npasa. 3abopona BuMarae 0€3yMOBHOTO yTpUMaHHS cy0’exTa
TpaBa BiJl Ti€l 4M 1HIIOT MOBEIHKH.

Cucmemuicmsy npaBa BUSBISLETHCSA, 30KpeMa, B TOMY, IO BOHO
€ 00’€JHAaHHSM HOPM 1 MIPUHIUITIB NpaBa, SIKi JIUILE pa3oM 37aTHi 3a0e3-
NEYUTH 3araJIbHUi collialbHUi nmopaaok. HopMu 1 mpuHIMIHN mpaBa
00’€ZiHaH1 y TMEBHI CTPYKTYPHI MipO3Aian — ray3i, maraity3i Ta iHCTH-
TYTH TpaBa — i TIOB’s3aHi Mik co00I0 PI3HOMaHITHUMH i€papXidHUMH,
FeHeTUYHUMH Ta QYHKIIOHAILHUMU 3B’ si3kaMu. J{Jisi cydacHOi cucTeMu
mpaBa YKpaiHu BaKJIMBUM € TaKOXK ITOILUT Ha IyOJIidHe 1 TpUBaTHE TIPaBo,
MaTepialibHe 1 IpollecyabHE MPaBo.

Taka 03HaKa npasa, sIK PopManbLHa 6U3HAYEHICMb, CBITYUTS IIPO T€, 110
IPaBOB1 HOPMH 3aKPIIIIOIOTHCS B IEBHUX YITKUX (OpMax: HOPMAaTUBHHUX
aKTax, OpeLeleHTax, IPaBOBUX 3BUYAsAX Ta IHIIMX pKepenax. Ll o3naka
3a0e3Medye TOUHICTb, YiTKICTb 1 epeadadyBaHicTh mpasa. Came yepes BH-
3HaH1 JpKepesia TO3UTUBHE NPaBO CTa€ AOCTYIHHUM JUIs JIIOACH, 3100yBae
SIKICTh O(IIIITHOTO KPUTEPIiIO, II0 TO3BOJISIE BU3HAYATH MIPABOMIPHICTB T10-
Be/liHKK cy0’€KTiB TpaBa.

O3Hakoro TpaBa, 103a BCIKUM CYMHIBOM, € HOTO 0008 's3K08icmb, sIKa
HiATPUMYETHCS B Pi3HI CIIOCOOH, cepe]] SKUX 3a3BUYail 3BEPTAIOTh yBary
Ha JICTITUMHICTB Ta IPUMYC.

JleritnMmartist mpaBa, TOOTO BUSHAHHS HOTO B CYCITUTBCTBI SIK aBTOPUTET-
HOT'O COLIaJIbHOTO PEryJIsTOpa, 3M1CHIOETHCS IBOMA BKIIMBUMH LIUIIXaMU.
ITo-nepire, 11e IETiTUMAIIIS 32 3MiCTOM, KOJTH aBTOPUTETHICTB IpaBa 3a0e3-
HEeYYETHCS HOTO CHOPUHHATTSIM SIK CIIPABEUIMBOTO 1 KOPHCHOTO PETYIATOPA.
CydJacHe CyCHiJIbCTBO IIyKa€ JICTITUMALii{Hi MTiICTaBU CBOIX MPaBOBUX HOPM
HacamIiepe]] y MepeKOHAHHSIX BIACHUX IPOMAJSH LIOA0 NpaB i OCHOBHUX
cBOOOJ JIIOAWHY, IPUHLIHMITIB ITpaBa Ta iH. KpiM Toro, BHyTpilIHE CIIPUKA-
HSTTS IPaBUJI SIK 000B’ I3KOBUX 3a0e3Meuy€eThCs 3aBASKN MOBTOPIOBAHOCTI
NEBHUX MiH, 10 3PEIITOI0 CTAIOTh 3pa3KOM MOBEAIHKH, IKa OYIKYEThCS
CYCHUIBCTBOM BiJ] HOTO WwieHiB. BipiicTh (hakTHYHKX MPOSBIB IpaBa mi3-
Hillle O4iKyBaHO HAaOyBaroTh (HOPMATEHOTO BU3HAUCHHS Yepe3 X 3aKpirieH-
Hs 200 JeTani3alliio B HOPMAaTUBHUX aKTax, MpeIeeHTax TOIIO.

ITo-apyre, CyCHiabCTBO BAAETHCS TAKOXK JIO JICTITUMAITiT TpaBa 3a J1o-
IIOMOTOI0 Tpoueayp. IIpaBuna BBaXKaroThCsl aBTOPUTETHUMH Ue€pe3 Te, 110
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BOHU MAlOTh IEBHUM «POIOBiA». [HIIMMY CIIOBaMU, CYCIIUIBCTBY CIIIJT TTO-
Ka3aTH, 0 HOPMH TIpaBa WIYTh Bix SAKOTOCH odimiiHoro mxepena. Lo
IYMKY MO>KHA TpocTexuTh B 4. 1 ¢T. 19 Koncturytii Ykpainu, 3rigHo
3 SIKOFO HIXTO HE MOKe OyTH MPUMYIICHUH pOOUTH Te, IO HE TependadeHo
3aKOHO/IaBCTBOM.

O00B’A3K0BICT IIpaBa 0araTo B YOMy IOB’si3aHa TAKOX 3 TAKOK HOTO
03HAKOI0, K MPUMYCOBICTh. B yMOBax ToTamiTapu3My BKa3iBKa Ha 3a0e3-
MIEYCHHS 3aCTOCYBaHHS MpaBa MPUMYCOBOIO CHUJIO JiepxkaBu (A. Bummn-
ChKHUH) BiIOMBaJIa TSHACHIIIO IO 3aJISIKyBaHHs TpOMaJIsiH, penpeciii. [Ipore
JICpKaBHUM 3aXUCT BUMOT ITpaBa (2 BiH € HOT0 000B’I3KOBOIO 03HAKOIO) HE
MOXKHA PO3YMITH CIPOIICHO SIK MOXJIMBICTh CIIUPATUCS B MPOLECI BU-
KOHAHHS MPaBa TUTbKU Ha MIPUMYCOBY CHJIY JEP’KaBH, a TUM OULTBII Ha 3a-
CTOCYBaHHs HACHJIbHUIIbKUX METOIB. BUKOHAHHS IpaBa Mae rapaHTyBa-
THCS HacaMIIepel HOTO JIETITUMHICTIO, IPAaBOBOIO OCBITOO i BUXOBAHHIM
TPOMaJISTH, BCTAHOBIICHHIM JIEPYKaBHOTO HATIISAY 1 KOHTPOIIO 32 BUKOHAH-
HSM KOHCTHUTYII1 1 3akoHIB. OCOOIMBY POJIb Yy Aep>KaBHOMY 3aXHCTi ITpaBa
Bijirpae cya, AKui, 3iHCHIOIOYHN MPaBOCYAJIs, 30BCIM HE 000B’I3KOBO
3BEPTAETHCSA JI0 3aCTOCYBaHHS JIEPKABHOTO MpUMycCy. MoxkHa Jwiie Aopi-
KaTu TUM Cy0’€KTaM IpaBa, sIKi HeJOCTaTHhO PO3YMIIOTh 3HAYECHHSI CYJIO-
BOTO 3aXUCTY CBOIX IPaB.

[IpaBo nependayae MOKIHMBICTH 3aCTOCYBaHHS MPUMYCY J0 HOTO I0-
pyuHuKiB. L{e 3yMOBICHO MOKITMBICTIO 3aCTOCYBaHHS 10 HUX THX YU 1HIIIHX
NPUMYCOBHX 3ax0fiB. Uepes 1e 3arpo3a 3acTOCyBaHHs JepP>KaBHOTO NPH-
MYCY BUCTYIIA€ TapaHTI€I0, Mepea0aueHOI0 MPaBOBUMU HOPMaMH Ha BHU-
MaI0K MOKJIMBOTO TIOPYIIeHHA IpaBa. CaMe Tak Ciif TNIyMa4uTH BKa3iBKY
Ha TIPUMYCOBICTb SIK KOHCTHTYTHBHY O3HaKy IpaBa.

§ 4. IIpago i iioro 30BHilIHI popmu

BepxoBeHCTBO TpaBa 10710 JePKaBy BUSIBISIETHCS. B TOMY, 11O JeprKaBa
HE CTBOPIOE OCHOBHHUX IIOJIOXKEHB IpaBa, a TUIbKH IOPHIUIHO OPOPMITIOE
MOTPEOH COIIAIbHOIO PO3BUTKY 1 BITHOCHUHH, SIKI CKJIAJIUCS B CYCIUILCTBI,
o(diniifHO MOBiHOMIISIE TIPO iX 3aXKCT. Takoro 3axucTy B TiHl um iHIIIH Gopmi
(HarpuKITaz, yepe3 MisUTBHICTE CY/IB) MTPABO 3aBKIH BUMAraio, HaBiTh TOII,
KOJIA TIICAHOTO TipaBa I1e He OyI1o, a iepaBa OCTaTOYHO He C(hopMyBaacs.
IIpaBo € 00’ €eKTHBHUM BUSBOM XapakTepy CyCIUIbHUX BiTHOCHH, a 3aKOH Ta
iHII1 #ioTO JOPMHU — SIBHIIIAMH, IO iX YIIOBHOBaXKE€Hi OpraHu (Hacammepe
Jiep kaBHi) (pOpMYITIOIOTh 3apaiu X FOPUANIHOTO ODOPMITCHHS.
151



Yacmuna mpems:. 3acanvHe 6ueHHA npo npaeo

[IpaBo i ¢popmu Horo BUABY € OPUAMIYHUME KaTETOPisSMH, K TICHO
OB’ s13aH1 Mi>K c00010. BOHM B ’K0ITHOMY pa3i He ITOBUHHI OTOTOKHIOBATHICS
1 BOIHOYAC TTPOTUCTABIIATHUCS, IX CIIiA pO3ITISAATH B €HOCTI. SIKITIO TTpaBo
BKITIOYA€ B ce0e CUCTeMy CYCHUIBHHX BiTTHOCHH, IPAaBHUJI MOBEIIHKH, pea-
Ji3alis SKUX MOCTIHHO MOBTOPIOETHCS 1 K1 OXOPOHSIOTHCS JAEPKABOIO, TO
¢dhopmu (pxepena) mpasa, 30KpeMa 3aKOHOAABCTBO, € BAXKIMBUM CIIOCOOOM
iCHYBaHHS 1 30BHILIHBOTO BUPA3y LUX MpaBui i BigHocuH. [IpaBoBi HOpMU
SIK CUCTEMa NPaBWJI IIOBEIIHKU CTAHOBIIATH 3MICT 3aKOHY a00 1HIIUX GopM
npasa.

lonoBHuMHU popMaMu iCHYBaHHS IpaBa € 3aKOHOAABCTBO, 3BUYA€BE
npaBo, Tpele/icHTHE MPaBo, JOTOBIpHE MPaBo. 3aKOHOAABCTBO SIK opMa
iCHYBaHHs ITpaBa MPEBAIIOE B KpaiHaX KOHTUHEHTAILHOI €BPOITH, B TOMY
guci B Ykpaidi. BoHo ckitagaeTbes 3 iepapXigHOi CHCTEMH MPABOBUX HOP-
MaTUBHHX akTiB. HaliBHIuMu B miit cHcTeMi € akTH MapiiaMeHTiB — 3a-
KOHH. 3BHYa€Be MPaBO — TepIra ictopudyHa ¢hopMa mpapa, HIHI HANTIO-
ITUPEHiIIa cepel Kpaid 3 TPaAUIiHHIM CII0COO00M JKHUTTS. binbira ui MeH-
112 HOTo PO3BUHEHICTh B OKPEMHX KpaiHax 3aJIeKUTh Bill 0COOIMBOCTEH
ICTOPUYHOTO PO3BUTKY 1 EKOHOMIYHHX Ta MOJITHYHUX YMOB, IO CKIIAJIUCS
B HuX. [IpenesenTHe mpaso sBisie coOOI0 crcTeMy NpeneneHTiB. [Ipeue-
JEHTOM BBa)Ka€ThCA MPABUIIO, MOKJIAJIEHO B OCHOBY BHUPILICHHS SIKOICh
KOHKPETHOI CIpaBH CyIOBHM a00 iHIIMM JIEpKaBHUM OPTaHOM, 3acTOCY-
BaHHS SIKOTO CTa€ 000B’A3KOBUM IPH PO3MIISAL BCIX HACTYIHHX MOAIOHHX
3a 3MIiCTOM cIIpaB Ti€i 3k Kareropii. BiH € ocHOBHOIO (OopMOrIO IpaBa B Kpa-
{HaX aHTIIO-aMEPUKAaHCHKOT CUCTEMH 1 CTBOPIOE HANOINBI CIIPUATIUBI
YMOBH JUISI AHHAMIYHOTO PO3BHUTKY MPaBOBOi cucTeMu. JloroBipue npaBo
CKJIaIa€ThCS 3 HOPMAaTUBHUX JOTOBOPIB MiX 1BOMa abo JeKiIIbKOMa
cy0’ekTaMu, € 000B’SI3KOBUM IS HUX, Ma€ IOPUANIHE 3HAYCHHS W IS
IHIINX YYaCHUKIB CyCIITFHUX BigHOCHH. JloTOBIip 5K (hopMma mpaBa momm-
pEeHHIi B MXKHAPOIHOMY TPaBi i KpaiHaX 3 PUHKOBOIO EKOHOMIKOIO.

3 TOYKHM 30pYy MOXiAHOTO 3HaUYEHHS ()OPMH MpaBa Bij HOro 3MicTy € He-
0OI'pyHTOBaHUM MO HA MPABO SIK HA MPOLYKT 1 IHCTPYMEHT AepKaBu.
Takuii miaxix Bene A0 3MiLTyBaHHS Mpasa 3 HOro MpaBoBoo (opMolo, BHA-
CJIIJOK YOTO MOKE CTBOPHUTHUCS BPAXKCHHSI, 1110 HIOUTO TpaBa JIIOAWHH J1a-
poBaHi T nepkaBor0. MOXXHA TaKOXK BHUIIPABIATH JICTKOBAXKHE CTABICHHSI
JI0 IOCTIMHUX 3MiH Y 3aKOHO/IaBCTB1, 00paMHTH OY/Ib-SIKWi1 3aKOH IPaBOBUM
OpeoJIoM.

3aKkOHOJIABCTBO Ta iHII (OPMU TpaBa 3MIHIOIOTHCS 1 JJOTIOBHIOIOTHCH,
a TAKOX CKAaCOBYIOTBCS 3 BOJII JIep>KaBU. AJle IPABOBUMH BOHU MOXYTb
OyTH BU3HAHI JIWIIIE 32 YMOBH HasBHOCTI B HUX IPABOBOTO 3MICTY 1 JIeTi-
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THUMHOCTI, TOOTO BiAIOBIMHOCTI 1X 3MICTy iHTepecaM i1 BOJIi HACEJICHHS.
ITormsix Ha TIpaBo SK Ha 3aradbHONIONCHKY MIHHICTB, 10 € BTUICHHSM CIIpa-
BEIUTMBOCTI, BUKJIFOUA€ HOTO OTOTOXXHEHHS 13 3aKOHOM a0o0 iHmuMHu (op-
MaMHU TpaBa, sSKi He 3aBK/I1 BiIOBIAIOTh IIIM BUMOTaM. ToMy HaOIKeH-
HS JIO 1/1eajIiB MpaBoOBOI JAepKaBM BU3HAYAETHCS HE apu(PMETUIHOIO Killb-
KICTIO IPUHATHX 3aKOHIB Ta iHIUX (opM IpaBa, a mepeayciM iX AKiCTIO,
BiJINIOBiTHICTIO BUMOTaM CITPaBETUBOCTI.

IcHyBaHHA 3aKoHy Ta iHIIUX (HOPM IIpaBa HE € AOCOITIOTHUM CBiTYEHHSIM
ICHYBaHHS TIPpaBa, OCKUIBKH CaM 3aKOH MOXKe OyTH SIK TTPaBOBUM, TaK 1 He-
npaBoBUM. [IpaBoBHIi 3aKOH 3aBXK/TU BiINIOBIJa€ BAMOT'aM CIIPABEJIMBOCTI,
CIIyTY€E cycHiibHOMY nporpecy. CBaBUIbHUI XapaKTep YaCTUHH HEMPABOBHX
3aKOHIB 0COOJIMBO TIOMITHHH Y JIEP>)KaBHUX aKTaX, IO BiJKPUTO TTOPYIIYIOTh
CIIPaBEJIMBICTh 1 HEXTYIOTh IIPaBaMH JIIOAWHH, IPUHIHUIIAMHU CBOOOIN
1 piBHOCTI. Takumu Oynw, HarpuKIad, GarCcTChKe PacoOBE 3aKOHOIABCTBO,
«y3aKOHEHHS» B PA/ITHCHKI 9acH IM03aCyI0BOTO PO3IIISAY OKPEMHX KaTero-
piii KpUMIHATEHUX CIIPAB, PIIIEHHS MMPO HACHIILHUIIBKI JeTopTarlii HapodiB
Ta iH. BimMiHHOCTI TPaBOBOTO 1 CBABLIIEHOTO 32 3MiCTOM 3aKOHIB ypaxoBy-
I0OTHCS B MIPAKTHUIII MIXKHAPOAHUX CYJiB, TPHOYHAIIB PU BHPINIEHH]
NPaKTUYHUX TUTaHb MPO BiANOBIAAIBHICTH 3@ 3JI0YMHU MIPOTH JIIOACTBA.
Tak, mwe B 1. «B» cT. 6 Craryry MiXkHapOIHOTO BifiCBKOBOTO TpHOYyHaITy
s HropaOep3pkoro mponecy i MiKHapoJHOTO BiHCBKOBOTO TpUOYHATY
Jutst kpain Jlanexoro Cxomy Oy/o 3akpimieHO 00OB’SI30K IIUX TPUOYHAIIIB
pO3MI ATy i BUPINIyBaTH MUTAHHS MPO 3JI0YMHH MPOTH JIIOACTBA «HE3a-
JISKHO BiJl TOTO, YU OYJIH 11 JTiT MOPYUICHHSIM BHYTPIIIIHROTO ITpaBa KpaiHy,
Jie BOHHU Oyl BYMHEH1» (CIIOBO «IIPaBO» 3aCTOCOBYETHCS TYT y 3HAUEHHI
«3aKOHOITABCTBOY ).

3 mpyroro 060Ky, iCHYIOTb 1 TaKi HEIPaBOBi IO CBOIH CyTi 3aKOHH a00 iX
OKpeMi HOpMH, sIKi TIPSMO He TTOB’S3aHi 31 CBaBLILIAM, ajie ICTOTHO BiIXH-
JSAIOTHCS BiJ MPUHIUIIIB CIIPaBEUIMBOCTI 1 HE BiAMOBINAOTh MOTpebam
CYCIIBHOTO PO3BUTKY, Yepe3 IO € HE TUTBKU BKpail Hee(heKTUBHUMH, a i
mKiamuBuMu. 1le BinOyBaeThCss BHACHTIIOK HEIOCTATHROI KOMITIETEHTHOCTI
BIIMOBIIHUX OPraHiB 1 0Ci0 y TUX MUTAHHSX, SIKi BOHU 3aKOHOAABYO Bpery-
JHOBYIOTH, 200 HEIOCTATHIX IOPUANYHUX 3HAHb. MoKe HTHCS PO BiACYT-
HICTh HAYKOBOT OOTPYHTOBAHOCTI 200 ICTOTHI HEIOJIIKY KOHIICTIIiH HOpMa-
THUBHUX aKTiB; NIEPEBHILEHHS OPTraHOM, IO IX BHJA€, CBOET KOMITCTEHIIIT;
HeTponopLiiiHe 0OMEXEHHS ITPaB JIFOMHN; CTBOPEHHS KOJIi3iii Mixk HOpMa-
MH 3 OJTHOTO i TOTO CaMOT0 MPEMETa PETYIFOBaHHS Ta 1H.

BigmiHHICTE TPAaBOBOTO 3aKOHY BiJ HEIPABOBOTO Ma€e HeaOMsKe 3Ha-
YeHHS B IOPUIWYHIN TpaKTUIi. 3BHYaifHO TIPABO3aCcTOCOBYBaY HE Ma€
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mpaBa i He TTIOBUHEH CTAaBUTH ce0e Ha MICITe 3aKOHOJABIIS 1 BU3HAYATH, IH1
€ TOH YM 1HIINH 3aK0H (HOPMAaTHUBHUH aKT) TPaBOBUM a00 HETIPAaBOBUM, —
BiH IIOBHUHEH 3aCTOCOBYBaTH YHHHHUH 3aKOH HE3aJIS)KHO BiJ BIACHOI OIIHKH
Horo 3MicTy. BomHouac To, XTO 3iTKHEThCS 13 HETPABOBUM XapaKTEpOM
TOTO YH IHIIIOTO 3aKOHY, Ma€ MOXKIIUBICTH 1 3000B’s13aHUI 3aCTOCOBYBAaTH
BCli 3aKOHHI crIoco0u, abu BiH OyB CKaCOBaHHIA.

§ 5. ®yukuii npasa

IIpu3nadyeHHs paBa i HOTO OB y CYCHIIBHOMY JKHTTI PO3KpHUBa-
FOTHCSI Uepe3 mpuTaMaHHi Homy QyHKIii. B ropunnaniit Haymi QyHKITil
MpaBa PO3TIISAAIOTh K TOJOBHI HAPSIMKHU HOTO BIUTMBY Ha CyCHIBbHI
BigHOCHMHM abo SK pearni3aimito HOro coliaipHOTO Mpu3HadyeHHS. Crif
3a3HAYUTH, 1110 OOU/IBI MOTIISAIA XapaKTePHU3yIOTh JABI Pi3HI BIACTHBOCTI
npaBa, a TOMY MOHATTS (PYHKIIH mpaBa Mae OXOIUTIOBaTH OOMIBA Ha-
3BaHi aCIEKTH.

DyHKIii NpaBa — ye 20106HI HANPAMKU GNAUBY NPABA HA CYCHITbHI
BIOHOCUHU, AKI BUSHAYAIOBCA COYIATLHUM NPUSHAYEHHAM NPABA 8 PI3HUX
cghepax cycninbHo2o sHcummsi.

OyHKIIT paBa XapaKTepU3yIOThCS TAKUMH 03HAKAMHU.

1. Ile romoBHI HaPsIMKY BIUTMBY TpaBa Ha CYCHiIbHI BITHOCHHH, 3 SIKH-
MH TI0B’s13aHa HEOOX1AHICTh iICHYBaHHS MpaBa SK COIliaIbHOTO SBHIIA.

2. OyHKIIi MpaBa BUHUKAIOTE 1 3MIHIOIOTECS 00’ €KTHBHO Ha KOKHOMY
KOHKPETHOMY €TaIli pO3BUTKY CyCITiJILCTBA.

3. OynHknii npaBa BigoOpaXkaroTh CyTHICTh YCiX MPABOBUX SBUII, SKi
ICHYIOTh Y CyCIILIBCTBI: BJIaCHE IpaBa, MEXaHi3My IPaBOBOTO PETYIIIOBAHHS,
MIPaBOBOI KYJIBTYPH CYCITUILCTBA, IPABOBOI CBIZJIOMOCTI, TPABOBUX TPAAMIIIH
TOWIO.

4. 3micT (yHKIIiH [TpaBa BU3HAYAETHCSI OO COIIAIbHUM ITPU3HAUYCHHIM
y cycniibeTBi. OcTaHHE MOYKe a00 BU3HABATH JIFOMHY HaWBHUIIIO COIIiajb-
HOIO LIHHICTIO 1 BUXOIUTH 3 11 3araJIbHOJIIOICHKOT IIIHHOCTI a00 3aKpPiIlIo-
BaTH NMPHOPITET KJIACOBUX YU TPYMOBHX I[IHHOCTEH Tepell 3araibHOIION-
CBKHMH.

5. OyHKIIIT K KaTeropii He MOXKYTh OyTH THMYAaCOBUMH. BoHHM Xapak-
TEePU3YIOTHCS OE3MEePEPBHICTIO CBOET i 1 pa3oM 3 TUM 3MIHOIO 3MICTY 3a-
JISKHO BiJl PO3BUTKY CYCHIIBHUX BiTHOCHH.

6. OyHKIIIT npaBa BiqoOpaXkaroTh HOT0 HAMOLIBI iICTOTHI PHCH, CIIPS-
MOBaHi Ha 3MIMCHEHHS MOT0 HAaBaXXJIMBIIINX 3aBIAHb.
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7. @yHKuii mpaBa — 1€ Taki 00’ €KTUBHO HEOOX1IHI HAIPSIMKH IIPaBo-
BOTO BIUIMBY Ha CyCIUJIbHI BITHOCHUHHU, 0€3 SIKUX CYCITIILCTBO HE MOXKE
HOpPMaJLHO iICHYBaTH.

DyHKIIiT paBa CTAHOBIATE €IMHY IiTICHY cucTeMy. [i BUBYeHHS Ta aHa-
JIi3 AaI0Th MOMJIMBICTh IIIHOIIE 3pO3YMITH 3HAYEHHS 1 3MiCT KOXKHOI KOHKPET-
HOi (hyHKUIT npaBa, iX B3a€EMO3B’3KH Ta B3aeMOBIUIUB. Cucrema (QyHKIIH
IpaBa MOXKE MOAUIATUCS Ha OKPEMi BUAU 3a PI3HUMU KPUTEPiIMH.

BaxxnmuuMm € noxin GyHKIiH npasa 3a cepamMu HOro BIUTUBY. 3 OIIISAY
Ha [eW KPUTEpii BOHU MOJUISIOTHCS Ha COIaJIbHI Ta BIIACHE FOPHUINYHI
¢dyHKuiil mpasa.

FOpuouuni ¢pynryii npasa xapakTepu3yoTb IpU3HAYSHHS MIpaBa K
IOPUMYHOTO THCTPYMEHTA HIONO ICHYFOYHX Ta 0a)KaHUX CYCIIIBHUX BiJl-
HOCHH.

3a cBOiM 3HaYCHHAM IOpUANYHI (DYHKITIT ITpaBa MOAUISIOTH Ha OCHOBHI
Ta HEOCHOBHI. Takuif IO Ja€ 3MOTy BU3HAYUTH MICIIE 1 POIh KOHKPETHO1
(hyHKii mpaBa y cuctemi QyHKIIH mipaBa. Jlo ocHogHux opuouyHux yHk-
yitli npasa BITHOCITHh HAHOUIBI BaYKJIMBI HANIPSIMKH BIUIMBY TpaBa Ha CycC-
MiJbHI BigHOCHHU. B HUX Oe3rnocepeHpo i HalOIbIl TOBHO BioOpaxka-
€THCS CITY’K00Ba POJIb BCHOTO MpaBa B LitoMy. i1t 0odamxosux (HeocHos-
HUX) pyHKyill npaéa XapaKTEPHUH BIUTUB Ha OUIBII BY3bKY Cepy CyCITiib-
HUX BITHOCHH y MOPiBHSIHHI 3 OCHOBHUMHU (QYHKIIsIMU. BoHM KOHKpETH3Y-
I0Th 1 JIOTIOBHIOIOTh OCTAHHI MO0 ORI BY3bKOTO KOJIa CYCIUILHUX BijI-
HOCHH, HaIlpHKJIaJl, KOMIIeHCcalliiiHa ropuandyHa QyHKis npaBa. OCHOBHHU-
MU IOPHIUYHIMA QYHKIIISIMU TIpaBa € PeryJsiTHBHA Ta OXOPOHHA, a JI0Jar-
KOBUMH — KOMII€H CaIliifHa, 0OMeXyBajbHa Ta TOHOBMIIO04a. Ciifl npu
IIbOMY 3a3HAYUTH, IO BOHU OB’ sA3aHi 3 OCHOBHUMH (DYHKITISIMHU TIpaBa
(peryIsaTHBHOIO Ta OXOPOHHOIO) 1 IEBHUM YHHOM JIOMTOBHIOIOTH iX.

AHai3 I0pUInIHAX (QYHKIIH PO3IIOYHEMO 3 TIOALTY Ha PEryIsSTHBHY Ta
oxopoHHy. [Ipu oMy citifi 3ayBakKUTH, 10 TAKUH MO € IEBHUM YHHOM
YMOBHUM, OCKIUJIBKH PETyJIIOBaHHS 1 OXOPOHY CYCHIIBHUX BITHOCHH HE
MOYKHA TTOBHICTIO PO3AINUTH. B >kuTTi BoHM meperutitatoThes. [IpaBooxo-
POHHa € €IeMEHTOM MPaBOBOTO PETYINIOBAHHSI, a IPABOBE PETyIIOBAHHSI —
3aco00M 3abe3IeueHHs IPaBOOXOPOHH.

Pezynamugna ¢ynxyis npasa BUIUINBAE 3 COLIANLHOTO MPU3HAYCHHS
TpaBa — peryaioBaTH CyCHiIbHI BigHocuHu. I peanizanuis nepenb6auae
BCTAaHOBJICHHS IO3UTUBHUX TPABUJI TIOBEIHKY 3a]1J1s1 HAJISKHOT OpraHizarii
CYCHUIBHUX BiTHOCHH, KOOPIUHAIIII COIiaIbHUX B3a€MO3B’s13KiB. LIt hyHK-
IIisI CIIPSIMOBaHA Ha 3aKPIIUICHHS CYCIUTLHUX BITHOCHH, 3a0e3neueHHs abo
TaJIbMYBaHHS 1X PO3BUTKY. 3aKPITUICHHS CyCITUTFHIX BiIHOCHH SIBIISTE COOOTO0
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PETYISATHBHY CTaTHUHY, a 3a0€3IMeUeHHs] PO3BHTKY 200 rajibMyBaHHSI —
PETYIATHBHY JUHAMIYHY MiA(YHKITITO.

Pezynamuena cmamuuna @ynkyis npasa BUPaKaeTbesl y Iil mpaBa Ha
CYCITiTbHI BIIHOCHHH TIISIXOM 3aKPIIMJIEHHS Y MPAaBOBHUX MPHUITACAX BXKE
icHytourX BiHOCHH. [IpaBo 3aBKau 3aKpiILIIOE 1 B TAKHUH CIIOCIO yperymbo-
BY€ CyCHiJIbHI BIIHOCHHH, III0 € OCHOBOK HOPMAJIBHOTO 1 CTA0iILHOTO
($yHKIiOHYBaHHS OyIb-SKOTO CycniyibCTBa. Lle MOXXyTh OyTH BiZHOCHHH
BJIACHOCTI, IOJITUYHI BiTHOCUHH, IpaBa 0coOu i aepxkaBu Toio. OTxe,
perynaTHBHA cTaTH4HA QYHKIIIS IpaBa CIPsIMOBaHa Ha 3aKPIMJICHHS y TIpa-
BOBHX TPUNHCAX TUX BIIHOCHH, SIKI CKJIAJHMCS y CYCIIJILCTBI HA KOHKPET-
HOMY eTari Horo iCTOpUYHOTO PO3BUTKY 1 BIAMOBIIAIOTH PO3BUTKY I[HOTO
CYCHIUIBCTBA, HAIPHUKIIAJ, 3aKPITUICHHS TIPaB BIIACHUKA, CTPYKTYpH KabiHe-
Ty MIHICTpiB TOIIO.

Pezynsamuena ounamiuna @ynkyis npasa BAPAKAETHCS y MOKIUBOCTIX
MpaBa BIIUBATH HA ICHYIOU1 CYCIIIbHI BiTHOCHHH 3 METOIO iX PO3BUTKY
B IIEBHOMY HAIPSAMKY, SIKAH 3 HOIVISIAY CYCIIIBCTBA YU MPABIIAYOl €IiTH
€ IOUTHbHUM 1 HeoOXigHuM. [IpuKIamoM IbOTO € 3aKPIMICHAS CTUMYJITIO0-
YUX HOPM, HAPUKIIA, PO Jep>KaBHY JOMOMOTY, IO CIJIaYy€ThCsl MaTepi
NpY HAPOIKECHH] TUTHHHU.

[leproueproBuMy MUIIXaMU 3A1HCHEHHS pETyIATUBHOI QyHKLIT MpaBa
€ BU3HAYEHHS MPaBOBOTO CTATyCy JIOAWHU i TPOMaJiHUHA, IOPHINIHUX
0Ci0, KOMITETEHIII1 JIepKaBHUX OPraHiB i MOCAJOBHUX OCI0, MPABOBOTO 3MiC-
Ty KOHKPETHUX [TPABOBHX BiJHOCHH, ONITUMAJIBHOTO TUITY IIPaBOBOTO peTy-
JIFOBAHHSI TOIILIO.

Oxoponna ghyHKyis npaea NMPOSIBISIETHCS Y BCTAHOBJICHHI IPABOM HOPM,
CIIPSIMOBaHUX Ha OXOPOHY CYCIUTBHO 3HAYYIIHX BiTHOCHH y Pi3HUX cepax
CYCIIUTBHOTO JKHUTTS 1 BUKOPIHEHHS IMTKIIJTUBUX Ta HEOE3MEUHHUX IS CyC-
MJTBCTBA BapiaHTIB MOBEAIHKH. [3 HaBeIeHOTO BUILTMNBAE, IO 3iHICHEHHS
O0XOpOHHOI (QYHKILII CKJIagaeThes 3 IBOX YaCTHH, a caMme: 3a0e3edeHHs
OXOPOHH CYCITUTBHUX BiJIHOCHH 1 BUKOPiHEHHsI HeOa)kaHUX IS CYCIiIbCTBA
SIBHLI.

OxopoHHa (hyHKIIisI IpaBa peaizy€eThes 3a IOTIOMOT 00 HOTO CIIeIiaib-
HUX OXOPOHHHX HOPM, SIKi BCTAHOBIIOIOTH 3a00pOHH Ha BUMHEHHS MTPOTHU-
MIPAaBHMX JisTHB 1 BIAMOBIAHI CaHKINT 32 1X BUMHECHHS. [Ipu 1ibOMy He CItij
BBAXKaTH, 110 JaHa QYHKIIisl pealli3y€eThCsl BUKIIOUHO ITPH BYMHEHHI IPaBo-
MOPYUICHHS, OCKIIbKH OCHOBHE MPHU3HAYCHHS IPaBa BUSABISETHCS Y IO~
nepeKeHH] MOpyIeHb BiAMoBiAHNX HOPM. EdexkTuBHICTH 1i€i GyHKIIT
BH3HAYAETHCS KUTHKICTIO Cy0’ €KTIB IMpaBa, SKi MiAMOPSIAKOBYIOTECS TIPH-
I1caM OXOPOHHHMX HOPM IIpaBa i He MOPYLIYIOTh iX.
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Temep nepeiieMo 10 JOAATKOBUX IOPUIAIHUX (DYHKITIH.
Komnencayitina ¢pynxyis npasa onsrae y KOMIIEHcAaIii ITKOAM, 3aB1a-
HOI IPOTUTIPaBHUMH JisIMH I€p’KaBH 4H 1HIINX 0ci0. Peamizattis miel GpyHK-
[ii MpUTaMaHHA Pi3HUM Taly3sSM IpaBa: MUBUTBHOMY, KpUMiHAJIBLHOMY,
TPYAOBOMY Ta iH., HANPHUKIIAJ, KOMIIEHCAIisI MOPAJIbHOI IIKOAH.
Obmedicysanvha ¢hynxyia npaéa NposSBIAETbCA B 0OMEXEHHI 3a A0TO-
MOTOI0 HOPMAaTUBHHX MPHUITUCIB ASUTBHOCTI Cy0’€KTIB MpaBa, SAKIO BOHU
Oynb-sIKMM YHMHOM OOMEXYIOTb IpaBa Ta iHTepecH IHIIMX 0¢i0, CyCHiTbcTBa
B LILJIOMY, HallpUKJIa, 3a00poHa JisTbHOCTI TPOMaJICHKUX OpraHi3arii, ki
NpPOMAaryoTh COLlANbHY, PACOBY, HAIIIOHAIBHY YH PENIriiHy BOPOXKHETY.
Tonognwioua ¢ynxyis npaséa CTAaHOBUTH HACIIIOK MTOHOBIICHHS He3a-
KOHHO TIOPYIIEHOTO MpaBa, MOMEPEIHLOT0 IPABOBOTO CTAHOBHIIA, HATIPH-
KJIaJ], IOBEPHEHHS HE3aKOHHO BimiOpaHoro MaiiHa, TOHOBJICHHS Ha pOOOTI
tomo. Ll GpyHKIisS TICHO OB’ sI13aHA 3 KOMITCHCAITITHOO, OCKIJIBKU TIOHOB-
JIEHHSI TIOPYIIEHOTO TIpaBa, SIK MPaBUIIO, TSATHE 32 COOOIO 1 IeBHI KOMIIEH-
camii. [IpoTe BiIMiHHICTh M)XK HUMHU BUSBISIETHCSA Y (OpMax, METOIaxX
1 MPaBOBHX HACIIIKAX iX peami3alii. Pi3HIMH € TakoK MpaBoOBi MiIcTaBU 1X
HaNpsMKiB BIUIMBY, X04a B ACAKHX BUIaIKaX BOHH 3yMOBJIIOIOTHCS OJHA-
KOBUMH NPUYMHAMH, HATIPUKIIA, y pa3i HE3aKOHHOTO 3BUILHEHHS 3 pOOOTH:
TIOHOBJICHHS Ha POOOTI 1 TPOIIOBa KOMIICHCAIIS 32 BUMYIIIEHUH MPOTYIL.
[pu peamnizanii conianbHUX QyHKIIN pETyIITUBHA Ta OXOPOHHA (PYHK-
1ii TOeHYIOThCSI B MIEBHIN cdepi CyCHiNbHUX BiTHOCUH — €KOHOMIII],
MOJIITHII, KyIBTYpi, ieonorii Tomo. Kiacudikaris comiaabHux QyHKITiH
€ YMOBHOIO, OCKUTFKHA HEMOKJIMBO YiTKO PO3MEKYBaTH JIif0 TIpaBa y pi3HUX
chepax cycniapHUX BIIHOCHH, aJ)kKe BOHHU IOB’sI3aHI Mi>K c00010, 1 BiaIITO-
BiJTHO, KOJIM TIPABO BIUTMBAE HA OJTHI BiIHOCHHH, TO 3adiITae i iHIII, OB’ s13aHi
3 HuMH. [pn po3kpuTTi comianbHUX (DYHKITIH TIpaBa CiIiJ BUXOJUTH 3 TOTO,
1110 BOHM ICHYIOTb HE 130JIb0OBaHO, @ IOIIOBHIOIOTh OZIHA JPYTY.
[IpoananizyemMo HOKIaHIIIE KOKHY 3 OCHOBHUX COIIaIbHUX (DYHKIIIH
[paBa: €eKOHOMIUHY, [TOJITHYHY, BUXOBHY, KyJIbTYpPHO-ICTOPUYHY, 11€0J10-
riuHy, COLIIaJIbHOTO KOHTPOJIIO, iH(OpMaLiiiHy, KOMyHIKaTHBHY.
Exonomiuna ¢hynxyis € onHi€ro 3 HAWBXKIMBIMINX COLiaTbHUX (PyHKIIH
npaBa Ha YCiX eTanax PO3BUTKY CYCIIbCTBA, B SIKOMY iCHYIOTh TOBapHO-
rpoIoBi BiiHOCHHU. [IpaBoO, BCTAHOBIIIOIOYHX BiJINIOBIJHI HOPMHU B €KOHO-
Mi4yHil cdepi, BperyinboBy€e BUPOOHHUI BiTHOCUHH, 3aKpiIlIoe Gpopmu
BJIACHOCTI, BU3HAYa€ MEXaHI3M PO3IOJiTY CYyCHUIBHOrO OaraTcrsa, BcTa-
HOBJIIOE CAHKITIi 32 TOPYIICHHS BiMTOBITHIX HOPM 1 HEBUKOHAHHS B3STHX
Ha cebe 000B’s3KiB 3a moroBopamu. OTke, eKOHOMIUHA (YHKITIS TIpaBa
3MIACHIOETHCS TIUISTXOM SIK PETYIIFOBaHHS IPABOMIPHUX il YHACHHUKIB €KO-
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HOMIYHUX BIIHOCHH, TaK 1 3arp0O3W HACTaHHS CaHKIIIA Ta iX peamizamii
010 Cy0’ €KTIB, SIKI BUMHUIIN TIPABOIIOPYIICHHS Y Chepi eKOHOMIKH.

Tonimuuna ¢ghynkyis oNATAE Y TOMY, IO TIPABO 3aKPIILIIOE IO THIHHH
TIaJ] CyCIUTHCTBA, BPETYIILOBYE BiTHOCHHH MTOJITHYHOT BIIa I MIX ii Cy0’ €KTOM
Ta 00’ €KTOM, BiIHOCHHU MiX COIiaJIbHIMH TPyTIaMH, 3aKPIILTIOE MOMITHYHI
rpaBa i CBOOOIU JIFONWHY 1 TPOMaJTHIHA, BCTAHOBIIOE B3a€MHI ITpaBa
1 000B’s13kM 0COOM 1 TPOMaASHUHA MIPY peati3alii MOJITUYHOI BIaH.

Buxoena ¢hynryia sensie coboro pe3yibTar 301aTHOCTI [TpaBa BUCIOBITIO-
BaTW 3arajJbHOBU3HAHI 1 MIATPUMYBaHI CyCHUIBCTBOM JIyMKHU Ta BILUTUBATH
Ha CBiJJOMICTb Jrofel, JOpPMYIOUH y HUX BiJMOBiIHI IO3UTHBHI 3 MOTIISTY
CYCHIJILCTBA [yMKH II0/I0 TIOBEIIHKY B IIEBHUX JKUTTEBUX cuTyallisx. OTke,
HaiBaXITUBIIIUM 3aBJaHHSIM BUXOBHOI (DYHKIIIT € BUXOBAHHS BHCOKOI Ipa-
BOBOi KyJIbTYpH, (DOPMYBaHHS CTUMYJIIB MPAaBOCIYXHIHOI MOBEIIHKH
y cy0’€exTiB TIpaBa. Pa3om 3 MM HOpPMH, 3aKPITUICH] Y 3aKOHOIABCTBI, IS
HaJIeXKHOT peaizaltii 1miei GyHKIii MaloTh OyTH MPaBOBUMH, TOOTO BifI0-
OpakaT yci MO3UTHBHI HaIOAHHS CYCITUIBCTBA 1 MiATPUMYBATHCS HUM,
OCKIJIBKY HETPaBOBi MPUIUCH HE BiIOOpaKalOTh MOTPeOU CYCIIIILHOTO
PO3BHTKY, HETATUBHO OLIIHIOIOTHCSI HUM, & TOMY HE CIIPaBIISIOTh BUXOBHUN
BIUIUB Ha Cy0 €KTiB MpaBa.

Kynemypha ¢hynkyis nonsrae y Tomy, 110 IPaBo BigoOpaxae TyXoBHI
LiHHOCTI, HaA0AHHS KYJIBTYPH KOXKHOTO KOHKPETHOTO CYCIiJIbCTBA HA MEB-
HUX eTarax {oro icTOpUYHOTO PO3BUTKY. 31 3MIHOIO TyXOBHHUX 1 KYJABTYPHHX
Tpaauiil 3MiHIOEThCA 1 ipaBo. Tak, y JlaBHbOMy PuMi ipaBomMipHUM Oyi10
Mary padiB, OCKUIBKHY II€ BiJIOBIAAN0 KYJBTYPHOMY PO3BUTKOBI TOTOYAC-
HOTO CYCITLTbCTBA.

I0eonociuna ghynxyis IPOSIBISETHCS Y MOMKITMBOCTSIX TIpaBa iCTOTHO BITIH-
BaTH Ha GOpPMYBaHHS BiITOBIIHOI i/ICOJIOTI] ¥ CYCITUIBCTBI, SKa MOXKE HECTH
K TIO3UTUBHE, TaK 1 HEraTUBHE HaBaHTaXeHHs. Harpukiaz, sKmo npaso 3a
yaciB CPCP criupanocs Ha KI1acoBy 1/I€0JIOTiI0, SIKa BUSBISAETHCS Y HETIPH-
MUpPEHHil 00poTHOi KIaciB, JOMiHYBaHHI CyCIIJIBHUX IHTEPECIB HAaJ 0CO-
OMCTHMH, HEPUITYCTUMOCTI 1CHYBaHHS IPUBATHOI BIACHOCTI K MPUIMHU
MOZILTY CYCIIJIBCTBA Ha KJIACH, TO B Cy4acHii YkpaiHi y HopMax mpasa Qop-
MYIOThCS 17ICOJIOTIUHI 3aCajIy 100 OCOOH SIK BUIIOI COLIANBHOI IIIHHOCTI,
HEJJOTOPKaHHOCTI MPHUBATHOI BIIACHOCTI, IOEAHAHHS 1HTEPECIB CyCIILCTBA
1 0co0u, B3a€MOIii Pi3HUX COI[IAJIbHUX TPYI Y CYCIUIBCTBI TOIIIO.

DynKyis coyianbHo20 KORMPOIO TIOJIATAE Y CTUMYITFOBaHHI TICBHOI 110~
BEMIIHKU CyO0’€KTiB paBa 1 BogHOYac 0OMEKEeHHI HeOaKaHUX 3 TOTIISTY
CyCTUIbCTBA TTOBEAIHKH 1 Jii, B TAKWHA CIIOCIO YTPUMYIOYH BiJ BUNHECHHS
HEIPaBOMIPHUX IPOCTYTIKIB.
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Ingopmayiiina ¢ynxyis IPOSBIIETHCS B TOMY, IO TTpaBo iHGopMye
CYCITUTBCTBO PO BapiaHTH MOXKIIMBOI COIIaTbHO 3HAYYIIOT MOBEIIHKH
1 cTIpHsie ComiabHO KOPUCHIH TOBEMIHIT Yepe3 BiAMOBITHI MPUITHCH, SKi
3aKPIIUTIOIOTHCS Y BIAOBITHUX JPKepesiax mpasa.

Komynikamuena ¢hynkyisi moasirae y Tomy, o paBo € iHhopMaIiiHOO
CHUCTEMOIO 1 uepe3 e — 3aco0oM 3B 53Ky MiXK Cy0’€KTOM Ta 00’ €KTOM
YOpaBIiHHS y CYyCHUIBCTBI, B TAKHH CHOCIO MOEAHYIOUH iX.

CouianbHi QYHKIIT IpaBa peai3yloThCsl y peallbHOMY KHTTI 3a JOMO-
MOT'0I0 FOPUINYHUX BIACTHBOCTEH MpaBa i MOBHOIO MipOIO 3aJIeXkKaTh came
BiJl HUX, OCKIJIbKH BPETyJIbOBaHICTh CYCIUTbHUX BiIHOCHH, iX 3aKPilICHHS
1 OXOpOHa € BaXXJIMBUM 3aBIaHHSIM 1 IpU3HAUEHHSIM MpaBa. Peamizais
[[bOTO MPU3HAYCHHS HaJa€ PI3HOPIAHUM, a 1HOJI HaBITh MPOTUIICKHUM
CYyCHUTFHUM BiTHOCHHAM HE0OXiTHOI CTa01IbHOCTI, CTBOPIOE YMOBH TSI
MPOTPECUBHOTO PO3BUTKY OCOOMCTOCTI, CYCITIILCTBA 1 IepKaBH.

§ 6. LlinnicTs nmpasa

[paBo, sik 1 Oyab-siKe iHIIE SIBUIIE, CTBOPEHE JIIOAWHOIO, TTOB’sA3aHe 3 ii
ICHYBaHHSM 1 PO3BUTKOM, IJIJISITA€ aHAITI3Y 3 TIOTISTY I[IHHICHOTO IiIXO0TY.
BusHaunTH MIHHICTH MpaBa 03HAYAE 3’ SICYBATH iJICI0 MTpaBa, HOTo OCHOBHE
IITEOBE MMPU3HAYCHHS, TTO3UTUBHY POJIb ¥ KUTTEMISUIBHOCTI COIiyMy a0o
okpemuXx iHANBIAIB. [IpaBo € WIHHUM, OCKinbKU 30amHe 8HACTIOOK CB0IX
3MICMOBHUX | (POPMATLHUX 81ACMUBOCTIEL 3A0080IbHAMU NOMpebu, Oymu
iHcmpymenmom peanizayii i N0200iCcenHs iHmepecie moujo.

LinHicTh paBa € MOXiTHOO BiJ| OLIBII 3arajbHUX JIFOICHKHX IIHHOCTEH.
[IpaBo 3akpiruitoe i OXOPOHSE YUCIEHH] LIHHOCTI CYCHIIBHOTO XKHUTTSI —
CBOOOY, CIIPaBEITUBICTD, XKHUTTS, 30POB’ s, T1JHICTh, MaTepiaIbHUi 10OpO-
OyT, 3I0POBE JOBKIJUISA, TIPAITto, CiM 10 TomO. L1i IIIHHOCTI HEe TiNBKH CTaHOB-
JISITH 3MICT 1 CYTHICTh MpaBa, a i CIIy’KaTh HOTO METOI0, IUIIMH OKPEMHX
MPaBOBUX HOPM 1 IPABOBUX 1HCTUTYTIB.

[IpuitHATO BUALIATH JIEKIJIbKA aCIEKTIB IIIHHOCTI MpaBa: a) sK ABHUIIIEC,
CEHC SIKOTO TIOJIATaE B peastizaiii i1ei mpasa (BacHa IIHHICT IpaBa); 0) sIK
0COOJIMBHIA COIIATTEHUM PETYIATOP CYCIUTFHUX BITHOCHH (1IHCTPYMEHTATIh-
Ha IIHHICTH); B) K 3M00yTOK KYJBTYypH JIOACTBA (1CTOPUKO-KYJIBTypHA
IIHHICTB).

Bracna yinnicms npasa moB’si3aHa 3 1Or0 CyTHICHUMH XapaKTEePHUCTH-
kaMu. BoHa nonsirae B ToMy, 110 TIPaBO € BTUICHHSM i1eli CBOOOIH, piBHO-
CTi, TOIEPAHTHOCTI, T'YMaHi3My 1 CHPaBEITMBOCTI, Ki, BIIaCHE, i CTAHOBIISATh
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fioro cytHicTs. Came 5K ABHIIE, 110 TPOTHUCTOITH CBABLIITIO 1 0€33aKOHHIO
1 B TOH ke "ac 3a0e31edye IpoCTip IS BIIOPSIKOBAHOI COIIAIBHOT CBOOO-
TV 1 aKTUBHOCTI, TIPaBO caMe 1o co0i Mmociae 3HAIyIIEe MICIIe B COITiaTbHO-
My XUTTi. [HIIIMu croBaMu, mpaBo B imeadi (imes mpaBa) — 1€ MiHHICTh
YIOPSIOKOBAHOI coliaabHOI CBOOOIM, CIPaBEIJIUBOCT], KOHCEHCYCY.

[IpaBo € 3acob6om 3abe3neueHHs (TapaHTyBaHHS) CBOOOIH 1 3aCO00M ii
oOMexeHHs. 3 OHOTO OOKY, caMe B IIpaBi cBOOOIa OAEPKY€E CBi HAHO1LIbIIT
KOHLEHTPOBAaHUH BHpa3, Y HbOMY BOHA peallbHO MaTepiali3yeTncs,
00’ €KTUBYETHCS, ICHY€ B KOHKPETHUX MPAaBOBHUX (opMax, MPUHIHIAX, iH-
CTHTYyTaX. 3 Ipyroro OOKy, B [IpaBi 3aKPIIIIOETHCS HE a0COMOTHA CBOOOIa
Cy0’€KTiB IpaBa, a TUIBKY il IIeBHA Mipa, sika 00 €KTHBHO 3yMOBIICHA 1 BU-
3HAYAETHCS 3 YPaXyBaHHSIM CUCTEMH BiIMTOBIIHUX KOHIIENTYya IbHUX 3aCa/l.
[IpaBo BUCTYMaE 3araqbHUM MacIITaOOM i PIBHOO MipOO 3/1iHCHEHHS CBO-
0oy B CIIUTEHOMY XUTTI Jtofeit. [IpaBo He ycyBae yci BIIMIHHOCTI MixX
PI3HUMH 1HAWBITaMH, 3yMOBJICHI iX 3IOHOCTSIMHU | KOHKPETHHUMH KHTTEBU-
MU 00CTaBHHAMHU, a TUTBKH (hOpMalti3ye i BIIOPAIKOBYE IIi BiAMIHHOCTI 3a
€IMHOIO TiICTaBOI0, 3aKPITLIIOI0YH PiBHI MOXIIMBOCTI HaOyTTs THX ab0
iHIMX O7ar i 3a0e3rmevyroun iX OJHAKOBOIO ISl BCIX FOPUAMYHOIO MPOIIe-
noypoto peanizanii. LliHHICTE paBa sIK sIBUILA, CyTHICTIO KOTPOTO € CIIpa-
BE/IJIMBICTh, MOJISITAE B TOMY, ILI0 BOHO BUCTYHAE 1 3aCO00M, 1 pe3ynbTatoM
MONIYKY PO3YMHOTO OaaHcy, piBHOBAru, MPOHOPLIHHOCTI MK «0COOHUCTOIO
CBOOOOIO 1 3araJbHUM OJIarOM», MPOCTYITKOM 1 IOKapaHHSIM, BUTpaTaMu
(BTparamu) i npuaAOAHHIMH TOIIO.

Incmpymenmanvua yinnicmo npasa 3yMOBIIOETHCS MEPEAyCiM HOTO
0COOIMBUMH 30BHIITHIME (OPMATBHUMH BIACTHBOCTSIMH: HOPMATHUBHICTIO,
CHCTEMHICTIO, (popMaIbHOIO0 BU3HAYCHICTIO, 3aTaIbHOO0OB I3KOBICTIO Ta
iH. BoHa mossrae B TOMYy, 1110 TIpaBo: 1) BUCTyIIae 3ac000M pO3MOIiLTy OCHOB-
HUX MaTepialbHHX 1 JyXOBHUX COIlialbHUX Onar (d4epe3 HopMaTuBHE BITO-
psAAKyBaHHS (QyHIAMEHTATbHUX CYCHUIBHHUX BiTHOCHH — BJIACHOCTI, BH-
POOHUYMX, CIMEHHUX, )IHAHCOBUX, TIONITHIHUX, TyXOBHUX 1 T. 11.); 2) MICTUTB
HU3KY crieni(iuHIX MPaBOBUX 3ac00iB, HEOOXIAHUX I KOPUCTYBaHHS CO-
LiabHAMH Onaramu, — cy0’€KTUBHE MPaBO 1 IOPUANYHUI 000B’ 30K, IOPH-
JIMYHA Bi/IMOBIAJILHICTh, 32CO0H MPOIECYATbHO-IPOLIEAYPHOTO XapaKTepy
TOIIO; 3) BCTAHOBJIIOE 3aCO0U 1 TIPOIICyPU OXOPOHHU, 3aXHCTY COIiaAIbHUX
iHHOCTEH; 4) BUCTyNae eeKTUBHUM i TyMaHHUM 3ac000M pO3B’sI3aHHS
COIIATbHUX KOHQITIKTIB; 5) YHOPMOBY€E TIOBEIIIHKY PI3HOMaHITHUX COIliaJTb-
HUX Cy0’€KTIB, rapaHTYIOUH MOPSJIOK.

Icmopuxo-xynemypHa yinnicme npasa NoJArae B TOMY, 110 BOHO Ha-
JIKUTH 10 GYHIAMEHTATBHUX IIIHHOCTEH CBITOBOI KYJIBTYPH, BUPOOICHUX

160



Po30in 9. llonamms npasa

JFOZICTBOM Y Tiepebiry Horo po3BUTKY. B TakoMy 3HaueHHI MPaBo po3nisiia-
€TBCS K aTpuOyT IUBLTI3alIii, IK BTUICHHS TYMaHICTHYHUX ITParHeHb JIFOM-
CTBa, SIK PE3yabTaT OOPOTHON 32 CBOOOAY 1 CITPABEIIIUBICTD.

Li Tpu actieKTH IIIHHOCTI MpaBa MPOSIBIISTIOTHCS Y 3aTAIbHOIIONICEKOMY,
3arajgbHOCOIIAIFHOMY Ta OCOOMCTICHOMY BUMIipax.

3acanvronoocokull (3aeanrbHoyuginizayiliinuil) eumip, TOOTO HOTO IIiH-
HICTb JIA JIIOACTBA B LIIJIOMY, IOJIATa€ B TOMY, LII0 BOHO BUCTYTIA€ HAWUTY-
MaHHILINM, €JMHAM NPUHHATHAM 3aCO00M PO3B’sI3aHHS III00ATBHUX IPO-
OneM cyuacHOCTI (0OMexXeHICTh pecypciB 1 60poThOa 3a HUX, KOJIOTiUHA
KpHU3a, peTioHaIbHI BOEHHI KOH(IIKTH, PEIiriiiHi Ta eTHIYHI KOHQIIKTH
tomo). [IpaBo sk yTBepKeHHS 1/1e# ryMaHi3My, collialibHOT cBOOO/H i cripa-
BEJIUBOCTI, IIIHHOCTEH JEMOKpaTii BUCTYIa€e HEOOX1THOI OCHOBOKO MiX-
HapOJHUX BIAHOCHH, 3aCO00M, 3TaTHUM 3a0€3IEUNTH TapMOHIHHE CITiBiC-
HYBaHHSA JIOJICTBA B LJIOMY.

3acanvrocoyianvruii 6umip, TOOTO MIHHICTE IIPaBa I YChOTO CYCITihb-
CTBa, IIPOSIBIISIETHCS B TOMY, IO TIPaBo: 1) cripusie GOpMyBaHHIO CYCHITBHIX
BiTHOCHH, HEOOX1THHX I HOPMAaJIbHOTO PO3BUTKY Ta iCHYBaHHS CYCIILIIb-
CTBa; 2) rapaHTye OE3MeKy, BIIOPSIKOBAHICTh Ta TAPMOHI3AIliI0 CyCIITBHIX
BIJIHOCHH, CTaOUIBHICTh COIIaJIbHOT CHCTEMH, IITIICHICTh, COMiJApPHICTh
cotiymy; 3) 3a0e3rnedye noaaabIIui PO3BUTOK CYCIUIBHUX BiTHOCHH. Take
3HAYEHHs MpaBa AJIsl CYCIiJILCTBA 3yMOBIIEHO THM, LIIO BOHO, MO-TIEpILE,
BHOCHTH yHiBEepCaJlbHI 3arajbHi Hayaja B KHUTTENISUIBHICTh CYCIIIBCTBA;
no-zpyre, 3a0e3neyye NpaBuJibHE TIOEJHAHHS IHTEPECIB OKPEMUX 0Ci0
1 CyCHILCTBA B IIJIOMY; ITO-TPETE, 37aTHE MPOTUCTOSTH CBABIJLIIO, HACUIIb-
CTBY, JI€CTPYKTUBHHUM COI[iaJIbHUM SIBHIIAM; MI0-4€TBEPTE, HOTO 3MICT
CTaHOBJISATH TPaBUJIA MMOBEAIHKH, MO0 ChOPMYBATHCS HA OCHOBI ITOBTOPIO-
BaHMX CYCITUTBHUX BiTHOCHH, a BIITaK, € PE3YyJIFTATOM COIliaJIbHOTO Bif-
oopy. IlpaBoM cTaroTh NUIIE Ti HOPMH, 3MICT SKHUX BIAIOBI/A€ iHTEpecam
CYCIILIBCTBA, SIKi 3/1aTHI 320€3MeYUTH CTabUIBHICTh, IPOTPECUBHUI PO3BH-
TOK CYCIIBCTBA, aJIeKBaTHE ICTOPUYHUM yMOBaM TIO€THAHHS 1H/IUBI Ty alhb-
HOTO 1 CYCIIBHOTO 1HTEPECiB.

Ocobucmicuuil 6umip, TOOTO IIHHICTH TpaBa JJIs1 OKPEMOTo 1HAMUBIA,
MIOJIATAE B TOMY, 1[0 BOHO 3/IaTHE 33J0BOJIBHSATH HOTPeOy JIIONUHH B CBOOO-
[l 1 BCTAHOBITIOE TIEBHUH MOPSIOK i1 BUKOpHCTAaHHA. AOH 3a0€31eUUTH CBOE
iCHYBaHHSI 1 PO3BUTOK B CYCIIJIbCTBI, CTaTH OCOOUCTICTIO, JTFOANHA TIOBUHHA
MAaTH IE€BHI MOXJIMBOCTI JUIA BIIACHUX CBIJIOMHX il CTOCOBHO 1HIINX JIFO-
JleH, X oprasi3alliid, CIiIbLHOT, MPUPOIH, MOIIMBOCTI JIJIST aKTUBHOI JKUT-
TEMSUTFHOCTI, camopearizariii. [leBHa CyKyITHICTh TaKUX MOXJIHUBOCTEH
XapaKTepHU3y€e CTaH CBOOOMN, SIKUH BUCTYIIa€ HAWOIIBIN 3arajabHO0, Hal-
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BKJIUBIIIIOK IEPEAYMOBOIO 33I0BOJICHHS Oyb-AKHUX MOTPEO JIFOIUHU,
€ VHIBEpCAJIBHOIO MOTPeO0r0 ocobmcTocTi. OTKE, 0COOMCTICHA ITIHHICTD
MpaBa BUPAKAETHCS B TOMY, IIIO BOHO: &) TI€I0 YH iHIIIOK MipOIO HAIIJIsAE
0COOHCTICTH CBO00TI010; 0) BCTAHOBIIIOE IIEBHUH MOPSIOK 11 BHKOPHCTAHHS
JUTSL OBOJIOJIIHHSI PI3HUMH OJlaraMu, IO CHPHUSIOTH BCEOIYHOMY 1 TOBHOMY
PO3BUTKOBI OCOOMCTOCTI.

KoHTposbHi 3annuTaHHs

OxapakTepu3yiTe OCHOBHI I1IXO/IU J10 IPAaBOPO3YMiHHSI.
OxapakTepH3yiTe MpaBo sIK 0araroacreKkTHe SBUIIE.
Buokpemrte icTOTHI O3HAKH TIpaBa.

Ha3sBiTh OCHOBHI comiamnbHi i FOpUINYHI PYHKIIT IpaBa.
BuokpeMTe OCHOBHI aCIEKTH IIIHHOCTI ITpaBa.

kW=
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IIpaBo B cucTeMi COMiaJIbHOTO
peryJiloBaHHsA

§ 1. [TonsTTA, 3arajibHi pyucH i BUIH
COLIAJIbHUX HOPM

VY peanbHOMY KHUTTI 6araTOMaHITHICTh CYCIIUTBHUX BITHOCHH YPETyJIro-
BaTH JMIIE TPABOM HEMOKJIMBO. IX YIOPSAAKyBaHHS 3iHCHIOETHCS 32 JI0-
MTOMOTOI0 COTTiaTbHIX HOPM — Pi3HMX TIPABHII, SIKi € €TaJJOHOM, MOJIEIIIO,
B3ipIIEM TIOBEAIHKH Jitoei. J1o commiaabHIX HOPM, KPiM IPaBOBUX, HAJICKATh
TaKOX 3BHWYai, MOpalbHi, rpynoBi (KOPIOPATHBHI), peiriiiHi, a TaKoX Je-
aKi iHmi Hopmu. [Ipu mboMy Hemae KOAHOT Talry3i COmianbHOTO KHUTTA,
B SIKii JIi€ TITBKY SIKACh OJTHA TPyIa COI[IaIbHUX HOPM.

TakuM unHOM, comiajIbHI HOPMU — ye ICHYI0Ui 8 CYCRITbCMBI NPasuia
N06ediHKU 3a2ATbHO20 Xapakmepy, AKi 6UAGISI0OMb GO0 NEGHOI Yacmi Ha-
cenents abo 6cb020 CYCRINbLCMEA | HA 8UNAOOK X MOJICIUBO20 NOPYULEHHS]
Marome eapanmii BUKOHAHHS PISHUMU 3ACOOAMU COYIANbHO2O 6NIUSBY.

Jlo 3arainbHUX PUC COIIaIbHUX HOPM HAJIeXKATh:

— 00’€eKTHBHA 3yMOBIICHICTD ITPABUII OBEIIHKH, iX BOJILOBHI XapaKTep.
3a 10TIOMOT 010 COLIIATbHUX HOPM 3a0€3MeUyI0ThCS CTabIIbHICT 1 MOPSIOK,
0 BUHUKAIOTH y MPOTIECi ICTOPUIHOTO PO3BUTKY CYCITHCTBA;

— COIiaJIbHI HOPMH BUIAIOTHCS 3 METOI0 periIaMeHTaIlil B3aeMOIii
Jrofel 1 po3paxoBaHi Ha 6araropa3zoBe 3aCTOCYBaHHS 10 HEBU3HAUYEHOIO
KoJa 0ci0;

— 1X rapaHTOBaHICTb, K MPAaBHUJIO, HA BUMAJI0K MOPYLICHHS 3aC00aMH
Jep>kaBHOTO a00 CYCHIIFHOTO BILIHBY;
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— comiajgbHi HOPMHU BiTOOpaxaroTh y KOXKHOMY CYCIUIIBCTBI 0COOIH-
BOCTI MOTO KYJIBTYPHUX TPaIHUILiH.

Knacudikamist comianbHUX HOPM 3HIHCHIOETHCS 32 TAKUMHU KPUTEPisi-
MHU:

a) 32 3MICTOM PETyJIbOBaHUX BIIHOCHH (HOMIMUYHI, Op2aHi3ayiliti, ec-
memu4Hi HOpMU TOIIO);

0) 3a cmoco0amMu BCTaHOBJICHHSI 1 3aco0aMu 3a0€31eUeHHST BUKOHAHHS
(Hopmu npasa, Hopmu mopani, 386uyai, KOPROPAMUBHT HOPMUL);,

B) 3a ClI0CO0aMU 3aKpITUICHHS 1 30BHINIHLOTO BUPA3Y (HopMu, AKi 3HA-
X00smbesl y cgioomocmi odetl abo e 8Upadiceri 8 NUCbMo8ill popmi).

B 1opunudHOi JiTeparypi mopsia 3 CUCTEMOIO COIiaIbHUX HOPM BUI-
JISFOTH TaK 3BaHI TEXHIYHI HOPMH, TOOTO MpaBHIIa TOBOHKCHHS 13 3HAPS IS
MU BHPOOHHUIITBA, TEXHIKOIO, 30POEI0, TBAPHHHUM CBITOM TOIIIO.

§ 2. [IpaBo i mopasnb

Y CcycHinbCTBi IIpaBo i MOpanb TiCHO OB’ A3aHi. IX criBBigHOmEHHS
TIPOSIBIIIETHCS B CTaHi €THOCTI, BITMIHHOCTI Ta B3aemopii. [y xapakTepuc-
THUKHU KO)KHOTO 3 03HAYEHUX CTaHIB HEOOXiTHO MepeayciM BU3HAUYUTH, LI0
SBIISIE COO0I0 MOPAJTh SIK COITiaJbHE SBUIIIE.

Mopanb (1am. moralis — mopanvrull) — ye cucmema HCummesux npuH-
yunis, no2ndie, CyodceHb, OYIHKU H00el, d MAKOIC BION0GIOHUX IM HOPM NO-
8e0iHKU, U0 BI000PANHCAIOMb NOTAOU, KL CKIAUCS 8 CYCRITbCMEI, NPO 000pO
i 310, bope, cnpaseonusicms, 2iOHicmyb i bezuecms, NOX8AILHICMb i 2aHeOHICMb,
npo me, WO CXBANOEMbCSL, A WO BIOKUOAEMbCS CYCHITLCMEOM.

3 WX MO3UIIN BUPI3HAIOTH YCBIIOMIICHHS JIFOJMHOIO CBOTO BHYTPIIII-
HBOTO «1» (MOpaIBHICTH), IKOTO BOHA Ma€ HEYXHIBHO TONEPKYBaTUCh,
1 KOHKpeTHi (POpMH, MEXKi 30BHIIIHFOTO MIPOSBY MOPAJILHOI MOBEAIHKU OCO-
OM 70 1HIIUX JFOJICH, COIIaNTbHOT TPYITH, CYCHUILCTBA, ACPKABU Y BUTIISII
BHMMOTH, BeJiHHS, 3a00poHH (MOpaIb).

Sk camMOCTiiHI HOPMATHBHI PETYIATOPH MPABO 1 MOPaJIb Pa3oM 3 THM
MaroTh CITIJIBHI pHcH. | mpaBo, i MOpab:

— BUKOHYIOTh (DYHKIIIIO COI[iallbHOTO KOMIIPOMICY MiXK iHIWUBiZIOM,
IPYIO0 1HAWBIAIB 1 CYyCHIIBCTBOM, CIIPUSIOTH 30€PEKEHHIO CTa0ITBHOCTI
i pIBHOBar" B CyCIiJIbCTBI;

— MaroTh HOPMAaTUBHUM XapakTep, TOOTO POPMYIOTh IpaBuIIa MTOBEIiH-
KM JTI0CH;
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— € yHiIBepCaJIbHUMH KPUTEPISMHU OIIIHKH TTOBEIIHKH Cy0’ €KTIB y PI3HUX
chepax rpoManCrKoi MIsITEHOCTI;

— CHPHSIOTH MPOTPECUBHOMY PO3BHTKOBI CYCITITHCTBA.

Po3merxyBaHHS mTpaBa i MOpalli MOKe OyTH TIPOBE/ICHE 32 TAKUMHU KPH-
TePisIMH.

3a noxodrcennsim: HOpMHU Mopalli pOPMYIOTECS ITOCTYTIOBO, B IpoLEci
CYCHIJIBHOTO KHTTS Ha OCHOBI YABJICHBb PO J0OPO i 3710, CIIPaBEINBICTh,
4ecTh, Oe34ecTsi, MatoTh Heo(iliiHNI XapaKkTep 1 MOXKYTb IepeaaBaTucs i3
TIOKOJTIHHS B MTOKOJIIHHS; HOPMH IIpaBa CKJIaJar0ThCs y MpOoIeci B3aeMOIil
JONIEH SIK TICBHI HOPMH, 1110 3aKPITUTFOIOTh TOBTOPIOBAILHI BiTHOCUHH Ta
i71ei, sIKi BU3HAE 1 3aXHUIIa€ Jep)KaBa, 1 MaTh oPIliiHUN 3aralbHO000-
B’SI3KOBHIA [Tl BCIX 0CI0 Xapakrep.

3a cipeporo peeyniosanns: MOpalibHe PETyIIOBAHHS MTOMTUPIOETHCS HA
BiJHOCHHH, SKi HE MIAAIOTHCS 30BHIITHLOMY KOHTPOJIIO, Ha BiTHOCHO
BY3bKY cepy Mi>KOCOOOBOTO CITITKYBaHHS — KOXaHHS, Ipyk0y, B3aeMo-
JOMIOMOTY TOLIO; HOPMH NIPaBa PeTyIIIOI0Th JIMIIE Ti BIIHOCHHH, SIKi MatOTh
3arajibHOCYCIIUIbHE 3HAYEHHS.

3a gopmoro éupasy: HOpMHU MoOpalli He MalOTh O(iLiHHO (QiKCOBaHMX
HOPM BHpa3y i MOXKYTb MICTHTHCS Yy PENriiHUX 3aMOBIAAX, TPAIULisX,
putyanax, mpuciiB’ax tomo (Hanpukian, « Toi, XTo poOUTh ranedHe, mo-
BUHEH MEpEeyCiM COPOMHUTHUCS CaMoTro ce0e»); IpaBo K Mae 03HAKY iHCTHU-
TYIIOHAJII30BaHOCTI, HOr0 HOPMH HAOYBaKOTh (hOPMAIILHOTO BUPaA3y B HOP-
MaTHBHUX aKTax Ta MPUIUCAX, BCTAHOBJICHUX JIEPKaBOIO, — 3aKOHAX,
yKa3ax, I0CTaHOBAaX, HAKa3ax, IHCTPYKIISAX Ta iH.

3a cmynenem demanizayii: HOpMU MOpaJi HE MICTIATh TOYHUX, JIETai-
30BaHUX MPABUJ MOBEIIHKHM, BOHU BUCTYNAIOTh SIK IPUHIMIIN IPOroJI0-
meHHs 0e30c000B0i TOBHHHOCTI (popMyBaHHs OakaHOi IMOBEAIHKH (HATIPH-
KJIaJl, TOCTYNATHCS MIiCLIEM JIFOISIM [TOXUJIIOTO BiKY, )KIHKaM Y IPOMaChKO-
My TPaHCIIOPTi); HOPMHU IIpaBa i 3aKOHOJABCTBA, B IKOMY IPaBO BTIJIIOETh-
Csl, € JIeTaJIi30BaHUMU MPaBUIIaMH PO HAJIEKHY, OakaHy 1 3a00pOHEHY
MOBEAIHKY, AKa Pealli3y€eThCsl Yepe3 MEXaHi3M MPaBOBOTO PETyIIOBAHHS
(manpuknag, ct. 296 KpuminansHOro xogekcy YKkpaiHu 3a00pOHSETHCS
XyJiraHcTBO, TOOTO Ipy0e MOpPYLICHHS TPOMaICEKOTO TOPSIIKY 3 MOTHBIB
SIBHOT HETIOBArH JI0 CYCIUILCTBRA, 10 CYITPOBO/DKYETHCS 0COOIMBOIO 3yXBa-
JICTIO YM BUHSATKOBUM IIMHI3MOM).

3a 3acobamu 3abe3neyents GUKOHAHH MA CReyughiKo cankyitl. 10-
JIep>KaHHS Mopalli 3a0e31euy€eThcsl BHYTPIIIHIM TIepeKOHAHHAM, TPOMaJI-
CBKOIO YMKOIO, TPOMaJICbKUM BIUIMBOM, COILiaJbHO-IICUXOJOTTYHUMHI
CTEPEOTUIIAMH; IIPABO OXOPOHSIETHCS Ta FTAPAHTYETHCS IPUMYCOBOIO CHJIOO
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nepxkapu. [lopylieHHs MPaBOBHX HOPM TATHE 32 COOOI0 FOPHIUYHY BiJIIO-
BiJTAJTbHICTh — HETATUBHI HACTIIKM MalfHOBOTO, 0COOHMCTOTO 1 OpraHi3aliii-
HOT'0 XapakTepy, L0 3aCTOCOBYIOTHCS B IEBHOMY IOPSAKY JEp>KaBHUM aria-
parom. [Ipn iboMy mepestik caHKIliii Mae TOUHO (hiKCOBaHHI XapakTep.

B3zaemonist mpaBa 1 Mopasti OJSrae B TOMY, 110 IPABO NPOHHATE HOPMaMH
Mopalti, IpyHTY€EThCS Ha HUX. JlesKi JOCIITHIKH HaBIiTh BBAKAKOTH, IO TIpa-
BO — 1€ IOPUANYHO OopMIIeHAa MOpaJlb, TOOTO Maiie BCi MPaBOBI HOPMHU
€ BOJHOYAC HOpMaMH MopaJli (HalpHKIIal, FOPUANYHO 3aKpilieHHH 000B 130K
0aTBKiB 111010 BUXOBAHHS JiTEH B CBOil OCHOBI MiCTUTh MOPAJIbHI BUMOTH).

PerynsiTuBHa B3a€eMOIisi MOPAJILHOCTI Ta MpaBa MPOSIBISETHCS 1 B TOMY,
110 6e3 3BEpHEHHS 10 J0CITiHKEHHSI MOPAJFHUX MTOHATH HE MOXKHA BHUSIBHU-
TH 3HaYEHHS HU3KH TEPMiHIB, 3aKPIIUICHUX Y MpaBi, 3 OMIHKOIO SKHX
OB’ s13aHi IOPUANYHI HACHiAKu. Jlo HUX HaJIeKaTh OIIHOYHI TIOHATTS: «00-
paza 0coOHCTOI TITHOCTI», «Jii, IO BiA3HAYAIOTHECS OCOOTUBUM ITHHIZMOM
91 0COOMBOIO 3yXBaJIICTION, «PO3YMHI CTPOKNY, KHEMOXKIIMBICTH CITIIHHO-
IO IPOKUBAHHA», «HU3bKI MOTHBH» Ta iH.

I mpaBo, i Mopaits MatoTh MOMTIOH1, X04a 1 He TOTOXKHI CUCTEMU OLIIHKY —
00HWIBI HOPMaTHBHI CHCTEMH 3aCY/DKYIOTh IIPOTUIIPABHI BYMHKH.

Hesxi xomi3ii y B3aeMozii mpasa i Mopasli BAHUKAIOTh Y MUTaHHSX TPaH-
CIUIAHTAIlii OPTaHiB Ta IHITUX aHATOMIYHUX MaTepiaiB JIFOJAUHU, IPOBEICH-
HS KJTIHIYHUX BUITPOOYBaHb JIIKapChbKUX 3ac00iB Ha marieHTax (100poBoIIb-
151X ), IITYYHOTO 3aILTiJHEHHS, €BTaHa31l — MPUCKOPEHHSI CMEPTi HEBHIIi-
KOBHOTO XBOPOTO JUISl IPUITMHEHHSI HOTO CTpaXKAaHb, TOLIO.

BaxxuBy podib BiIirparoTh MOpalibHI HOPMH Y TIPaBO3acTOCOBHIHN Ii-
SAJIBHOCTI MPH BUPINIEHH] KOHKPETHUX IOPUINYHUX CIIpaB. Tak, MOTUB
1 MeTa JeSKUX 3JI0YHMHIB, IHITUX MPaBOIIOPYIICHD € 000B’I3KOBUMH a00
IOATKOBUMH ((haKyJIbTaTHBHIMH) 03HAKaMH, 1110 MAIOTh OyTH BCTaHOBIIC-
Hi ipu KBati(ikaiii, a B pa3i yxBaJeHHs Cy/IOM PillIeHHS PO NT030aBIeHHS
0aTpKiBCHKHX IIPaB MOPaJIbHUII YHHHUK YacoM € BUPIIaiIbHUM. J[OCUTH
CKJIaJJHUM HE TUIBKH 3 IIPaBOBOT0, a i 3 MOPANbHOTO OOKY € MMTAaHHS TPU-
MaHHS B3ATUX HiJ BapTy 1 3acymxeHux oci6. Jlo yBaru OepyThcs IopUanY-
Hi, COIaNIbHI, EKOHOMIYHi, TeorpadidHi i, 3BiCHO, MOpaIbHI YAHHUKU CY-
MiCHOTO IepeGyBaHHs 3aCy/UKEHHX Ta iX OXOpOHH. Minerhes i mpo posmi-
HICHHS 3aCyIKEHUX 32 KaTeropisiMi, yMOBaMH TPHUMaHHsI, 0OMEKXECHHSIMH,
BUJIaMHU 1 TTOPSIIKOM TTOKapaHb (TIOKapaHHS HE MTOBUHHI Oy TH KOPCTOKUMH
YM TAaKUMH, 10 TPUHIKYIOTH JIFOICHKY TiHICTH) Ta iH.

Boanouac ciix ypaxoByBaru, o y Oyap-sIKOMY CYCHINBbCTBI iICHYIOTh
MPOSIBH PEAKIIMHO1, 3acTapiioi, aHTUCOIIAIBHOT TPYIOBOT MOpaTi, sKa
CYTIEPEYHTD 3aralIbHOCYCITUTbHIA MOpPaUTi.
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Jesiki HOpMu mpaBa, 371e€01TBIIOr0 MPOoliecyasbHi, B MOPaIbHOMY CEHCI
€ HEeHTpaTH-HUMH (HAIIPHUKIIa, HopMa cT. 38 KpuMiHaIpHO-TIPOIIeCyaIbHOTO
KOZIeKCy YKpaiHH, Jie HAeThes Mo Iepeaady CIpaBH 3 OJHOTO CyIy A0 iH-
10T0, 0aiiTyka y MOpaIbHOMY BiTHOIIICHHI).

§ 3. [IpaBo i noJiTHYHI HOPMU

Y mporieci po3BUTKY CYCHIIBHUX BIJIHOCHH TOJIITHKA € OJHUM 13 YHH-
HUKIB GopmyBaHHS mpaBa. [IpaBo 3akpimIoeThCa B 3aKOHOAABCTBI, SIKE
BHpa)Ka€ IepKaBHY MOMITHKY. 3aKOHOJABCTBO BCTAHOBITIOE MPABOBi hopMu
3MIHCHEHHS MONITHKH 1 y CBOIO YEpry CHPHIE MPOBEICHHIO MTEBHOI TOJTi-
TUYHOI JiHi1. Y nepekiazi 3 rpenbkoi cioBo «momitukay (politika) o3Hagae
IepxaBHy a00 TPOMAACHKY CIIpaBy, CYTHICTIO SIKOI € BU3HAUEHHS (HopM,
3aBllaHb, 3MICTy AiSUTBHOCTI JepxkaBu. TepMiH «ITONITHKA» Ma€ IMUPOKHMA
CIEKTp 3HA4YCHb: YJAIITYBaHHS JACP>KaBHOI BIIaJ1, BUPa3 €KOHOMIKH, MHC-
TELTBO CHUIBHOTO KHUTTS, CYKyITHICTh HACTAHOB Ta METa PI3HUX COLiaTbHUX
rpyn 1 NPaKTUYHUX Jii Y TOCSATHEHHI Ii€1 METHU, MUCTEITBO JIOCSTHECHHS
MOJKJIMBOTO 1 HEOOXITHOTO, Y4acTh Y CIpaBax JACp>aBH JUIsl JOCATHECHHS
COLIiIbHOT 3TO/U Ta iH.

YV HaWIIMPIIOMY 3HAUYEHHI MOHITTS «MOJITHKA» — ye 8iOHOCUHU MidC
0€pIHCABHUMYU YMBOPEHHAMU, GENUKUMU COYIANbHUMU SPYNAMU, eMHOCAMY,
HAYisMuy, 6epcmeamu HACeleHHsl, KI1acamu, KOH@eciamu, napmisimu, 2po-
MAOCOKUMU OP2AHI3AYISAMU 3 NPUBOOY MUX YU THUIUX COYIATLHUX NOOIIL.

Hasgani cortianeHi cy0’€KTH pealtizyroTh BIAcHI IHTEPECH 5K Y ITONMITHY-
HHX, TaK 1 B HEMOMITHIHUX opMax. IIpu iboMy Bee, 1110 X0 SIKOCh TI0B sI3aHe
3 MMTaHHSIMU 3aBOIOBAHHS BJIA/IN, 11 BIIMEXyBaHHsI 1 B3a€EMOIi 3 1epKaBolo,
Hece B co01 momiTuuHui 3MicT. LleHTpadbHUM €1eMEHTOM BTUICHHS TUX Y1
IHIIKMX 1HTEPECIB y JXUTTA € JepKaBHA Blaja, TOMY MOJiTHYHA OOpOTHOa
BEJIETHCSI 32 BIUIMB Ha JIep)KaBHY BJagy a0o 3a 1l 3aBOIOBaHHSI.

JHep:kaBa mparae OUISXOM yXBaJICHHsI BiAMIOBITHMX MPaBOBHUX PillICHb
BIUIMBATH Ha Mepedir MOMITHYHUX NOAINH. BUKOHYIOUHM MOMITHYHI BUMOTH,
BOHA 3HIKY€E THCK TOJIITHYHUX PYXiB (HAPUKIIA, BCTAHOBIIIOE MiHIMAITb-
HUI po3Mip OIJIATH Mparli, JOXOIB TPOMAISH, EHCIIHOTO 3a0e3MeYeH s,
COITIaJIEHOI JOTIOMOTH, IO 3a0€3MeUyIOTh PiBEHb KUTTS HE HIDKIHH Bif
MPOKUTKOBOTO MiHIMyMY). 32 YMOB JE€MOKPATHIHOI OpraHi3allii Cycriib-
CTBAa YYaCHUKH TOJITHYHUX BITHOCHH TIOCTaBII€H] B PiBHI PaMKH MPaBo-
BOTO cITiIKyBaHHA. Lle mae 3Mory miarpuMyBaru OallaHe pi3HUX COIaTbHIX
CHJI Y CTaHi KOHCTPYKTHBHOI B3a€MOii.
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IcTopist mromcTBa, Tak caMo SK 1 MPaKTHKa CYy4acHOTO JEepPKaBHO-
MPaBOBOTO OYMiBHUIITBA, IEMOHCTPYE YMMAJIO MPUKIATIB JOMiHYBaHHS
TOJIITUKY HAJl IPaBOM, ITPOBEICHHS ii B TI03apaBoOBUX GopMax. Y IecIio-
THYHHX JepxaBax JJaBaporo Cxony (€rumnet, BaBuioH), gaBHiX nepkaBax
I1nii i Kurato, MoHapXisix mepiomy abCONOTH3MY, TEOKPATUIHUX MOHAPXi-
sx Aszii 1 [liBHiuHOT AdpHKH, pagsIHCEKOMY CyCIUIBCTBI HPiOPUTET HOMITH-
KW HaJ| IPaBOM 3a0e31e4uyBaBCs BiIMOBITHO 000XKHIOBAaHHIM BOJIi TIPaBH-
TeJsl, CBaBULISAM (eofabHOT BEPXiBKH, CHIJIBHUMHU aKTaMH NapTiHHUX
i JepkaBHUX opraHiB. [lomiTHYHE HACKIBCTBO CTaBaJIO 3MICTOM 3aKOHIB,
3BHYaiB, MPELEICHTIB CYJJOBUX OpraHiB, 3aKOHOJaB4l aKTH HEpiJgKo Haly-
BaJIM HETIPABOBOT'O 3MICTY.

CriBBITHOIICHHS MXK TIOITHUKOIO 1 TIPaBOM ICTOTHO 3MIiHIJIOCS B TIEPION
OyprKya3HHX PEBOJIIOLIH 1 (hOpMyBaHHS IPOMaJITHCHKOTO CYCIILTECTBA B €BpO-
mi Ta IliBHIYHIH AMepHIli, KOJIU MTOPSI 13 iIeIMA PiBHOCTI, ITpaB i CBOOOT
TFOIMHU c(hOpMyBaBCS TIPHHITUIT BEPXOBEHCTBA MIPaBa, HOro MPiOPUTETY HAJT
JIepKaBOI0, 0OMEKEHHSI CBABLILIS TIOJIITHYHOT BITA,TH TTPABAMH JTFOIIHH. 3aKOHH,
III0 YXBAJIFOIOTHCS MApIIaMEHTOM, HaOyBatOTh MPaBOBOTO 3MiCTY, 000B’I3KOBOTO
JUTSl BUKOHABYOI 1 CYJIOBOI T'JIOK Biaju. TaKuM YMHOM, CITiBBiIHOIIEHHS I10-
JITHKY, IpaBa Ta 3aKOHOABCTBA 3aJICKUTh BiJ] CTYTICHS PO3BUTKY [POMA/ISH-
CBKOTO CYCITITLCTBA, HOTO MOKIIMBOCTI BIUTMBATH Ha POPMyBaHHSI MTOTI THIHO-
0 KypCy Jep»aBH Ta IOAepKaHHs TIpaB 1 CBOOO JTFONUHH.

3 oAy Ha BUKJIQJICHE MOXKHA BU3HAYUTH TaKi HAMPSAMKH B3a€MOJIiT
TIOJITHKY 1 TIPaBa, 0 BHPAKAIOTHCS B €IHOCTI, PO301’KHOCTI, B3aEMOITi]I-
TPHUMIIi, TPOTHOOPCTBI, COMITAPHOCTI.

IIpaBo i MOMITHKA MAIOTh €0UHE 0XCepeno po36UMKY i QOyHKYIOHY8aH-
Hsl — CYCHUThHI BIAHOCHHH 1 TIEpeTyCiM BiTHOCHHH BJIACHOCTI, HA TIICTa-
Bi IKMX BUHHUKAIOTh TIOJIITUKO-TTPaBOBi 3B s3KM. [IpaBo Bupaxae Mipy (Mexi)
cBO0OOIM Ta PIBHOCTI YYaCHUKIB CYCHIIFHUX BiJHOCHH, BKITFOYAFOUH TTOJTi-
THYHI BiTHOCHHH MiX COIIaJIbHIMH T'PYTIaMH, TIAPTisIMH, HAIlISIMH, CTAHAMHA
3 IPUBOJY 3IiHCHEHHS MOJIITUYHOI BIaH, IO CKJIAAAIOTHCS 00’ €EKTUBHO
BIIPOJIOBXK PO3BUTKY CYCHUIBHUX BiIHOCHH.

[IpaBo i moniTuka MarTh Hopmamuery npupody. Boun popmyrorbcs
y BUIVISII BU3HAYCHHS HATIPSIMKIB AisUTBHOCTI (TIOJITHKA), IpaB 1 000B’ SI3KiB
Cy0’€KTiB CyCHIIbHUX BiHOCHH (mpaBo). [IpoTe Ha BiAMiHY BiZ MpaBOBHX
NOJITHYHI HOPMHU HE 3aBXIU MICTATHh O3HAKY (OPMabHOI BU3HAYEHOCTI
1 MOXKyYTh OYTH 3aKJIaJIeHI B TOJITHYHUX MOMVISIIAX, I7eX, YSIBICHHAX TI0-
TITHYHAX AiA4iB. YC1 HOMITHYHI HOPMH, i7e1, TporpaMu 3HaXOIATHCA Y CIiB-
BiTHOIICHHI KOHKYPEHIIii, B TOH Yac K y CHCTEMI ITpaBa BCi HOPMH ITiIITO-
PSAKOBYIOTHCS] THM, SIKI MAlOTh HAWBHUIITY 200 BUILY IOPUINYHY CHITY.
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IIpaBo i momiTHKA y CBOill OCHOBI MICTSITh 3a2dibHi NPUHYUNU (DYHKYI-
OHY8aHHA [ YiHHOCMI opicHmayii, O BIMOWBAIOTE iHTEpECH 1 TOTpedn co-
mianpHUX cy0 ekTiB. Ll oOcTaBmHA pOOMTH 3aKOHOABCTBO AK (OPMY BH-
pa3y 1mpaBa 3aco00M 3aXUCTy iHTepeciB cycmiiabcTBa. Lnsixom npuiHATTS
HOPMAaTHUBHUX aKTiB peai3yeThCsl MiXKHAPOHA, HAIlIOHAIbHA, KYJIBTYPHA,
€KOJIOTi14Ha, EKOHOMIYHA Ta iHIlA AepskaBHA nojiTuka. Ilpu npomy koxxHa
JieprKaBa iCHy€ B MeXax MEBHUX MIK/EPKABHUX MOJITHYHUX BiTHOCHH.

YV mpaBi 3aKpiMLIIOIOTECS HOMITHYHUH YCTPiid CYCIITBCTBA, TONITUYHI ITpa-
Ba 1 CBOOOIIM TPOMAJISH, MEXaHi3M (PyHKIIOHYBaHHSI MONITUYHUX 1HCTHTYTIB,
NpUYOMY, SIK IPaBUIIO, B HOPMAaTUBHHX aKTaX, 10 MAIOTh BUILY FOPUIMYHY
CHJTy B CUCTEMI 3aKOHOJaBCTBA: KOHCTHUTYIIISIX 200 KOHCTHTYIIHHNX 3aKOHaX.
B ymoBax, Koy naHye MpUHIKIT BEPXOBEHCTBA TpaBa, Oy/b-sKi JIii cy0’ eKTiB
TIOJTITUKH TTOBWHHI TT1AKOPATHCS Horo BuMoraM. OTxe, He TIPaBO MiIIOPSIKO-
BYETHCS TIONITHII, a TIOJIITHKA B 0CO01 AePKaBH 1 BCIX IHIMX Cy0’ €KTIB TIOTi-
THUYHOT CUCTEMH ITiATIOPSIIKOBY €ThCS MTpaBy. T1IbKM Ha TaKii OCHOBI JieprkaBa
MO>KE Yepe3 3aKOHOJABCTBO BIUIMBATH Ha MOJITUYIHUNA PO3BUTOK.

§ 4. IIpaBo i peJiriiiHi HopMu

IHOMI PO3PI3HSIIOTH BTOPUHHI (3MillIaHi) HOPMATUBHI CTPYKTYPH, 0O
KX HAJICKATh pediriiini HopMu, 1o MOETHYIOTH B CO01 PUCH 1 MOpaihb-
HHX, | KOPIIOPATUBHUX HOPM. 3 TIOYATKy iCHYBaHHS JIFOJICTBA B1IOMO TIPH-
omm3HO 50 THC. PiI3HOMAHITHUX BEITUKHX 1 MAITAX PETITiH, B KOXKHIHN 3 SKUX
BUHUKAJINA BJIACHI PENITiHI HOPMU. L[i HOpMuU pecyntoromb cmasieHHs
gipytouux 0o boea, yepxsu, gipyouux misc cooow ma 00 npedCcmagHUKiI6
iHWwux KoHeciil.

Haii6inpm BioMi CBITOBI penirii — XpHCTUSHCTBO, iciaM, 1ynaizm,
OyAa13M — CIPaBWIIM 3HAYHUI BIUIMB SIK HA TyXOBHY Ta MOpaNbHY chepr
JKHUTTSI CyCIILIBCTBA, TAK 1 HA PO3BUTOK MIPABOBUX CUCTEM 0araThoX JepiKas.
VY 6inbmocti cesimenHnx KHur — biomii, Taamyzi, Kopani — meBHi pemi-
rifiHI TOJIOKEHHS MAIOTh O3HAaKH NPaBOBUX HOpPM: He BOWH, HE BKpa.y,
MoBa)kait CBOIX 0aThbKiB, HE 3a3ApH, HE CBIIYM HEMpaBAMBO Tol0. Kpim
TOTO, B HUX (JOPMYITIOIOTHCS ITPaBHJiIa TIOBEAIHKHY, TOAI0HI HAa KPHMiHAIBHO-
MIPaBOBI, ITUBITLHO-TIPABOBI, TIPOIIeCyaTbHI. Ha moJaTKkoBHX eTarnax po3BH-
TKY JIO[ICTBA HOPMH TpaBa HE BiIOKPEMITIOBAIIUCH BiJl PENIriHUX 1 Oymn
3 HAMH TiCHO TIOB’sI3aHI — HOPMH TIpaBa SIBISIN COO00 BOIHOYAC 1 peri-
riitHi 3akoHu. [li3Hime, y mporeci po3BUTKY CYCHIJIbCTBA, IIPABOBI HOPMH
CTaJIi B1IOKPEMITIOBATHU Bijl «CYTO PETiriiHUX».
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Po3mexxyBaHHS Mi>K HOpMaMH TpaBa 1 pesiriiHIMu HOpMaMH MOXKHA
3M1HICHUTH 3a TAKUMH O3HAKAMHU.

Io-nepuwe, peniriiini HopMu 0a3yI0TbCs HAa BHYTPILIHBOMY aBTOPHTE-
Ti — roioci CyMJIiHHSA, a IPaBOBi — Ha 30BHIIIHBOMY, OCKiJIbKH BOHH 3a-
XHILIEHI AEP)KaBOIO.

Ilo-0pyee, 3a ctocoOOM BCTaHOBIICHHS Ta 3aKPIIICHHS: PEITITiiHI HOPMH
BHHHKAIOTH B TIPOIIEC ICTOPUYHOTO PO3BUTKY CYCILJIHCTBA IPOTSITOM IOCHTh
TPUBAJIOTO Yacy Ta (PiKCyIOThCs B YCHil a00 MUCEMOBIH (opmi; HOpMH TIpa-
Ba BCTAHOBITIOIOTHCS 32 CIIELiajbHO CTBOPEHOIO MPOLIEAYPOIO i HaOyBatOTh
(hopMaEHOTO BUpa3y B HOPMATHBHUX aKTax Ta MPHUIUCAX, sIKI IOXOIATH Bif
JeprkaBH, — 3aKOHAX, yKa3ax, I0CTaHOBAX, HAKa3ax, IHCTPYKLIAX Ta iH.

Ilo-mpeme, pemniTiitHi HOPMHU aaPECOBaHI BIPYIOYNM BilITOBITHOI KOH-
(ecii, a mpaBOBi — BCIM 4JIeHaM CYCIIJILCTBA 1 MAIOTh O3HAKY 3arajbHO-
000B’SI3KOBOCTI, HE3aJIE)KHO BiJl 3roiM 200 BU3HAHHSA 1X 3 OOKY Cy0’€KTiB
npasa.

Ilo-uemsepme, B peniriiHuX HOpMax MPUIHCYETHCS BHYTPILIHA MO-
BE/IHKa, sIKa MOXE BUSBIIATUCS W Y 30BHINIHIX BUYMHKAX, a B MPaBi — 30-
BHIIITHS, X04Ya 1 BHYTPIITHIA JYXOBHHUM CTaH MOXKE MaTH BEJIMKE 3HAYCHHS.

Ilo-n’same, BUKOHAHHS TIPUIIMCIB PEIITIMHUX HOPM 3a0e3Meuy€eThCs He
TIJIBKH 3aTPO30I0 3aCTOCYBaHHS Nepei0aueHNX HUMH CaHKIIiH, a i 3axo/a-
MU MOPaJbHO BIUIMBY — HPABOMOPYIIHUK PO3MIAJAETHCS K «TPILIHUK
nepen borom 3 morsany iHIIMX BipyrOYHMX; IPAaBOBI HOPMH MiCTSTb TOYHO
BCTaHOBJICHI BUYEPITHI BUAM CaHKIINH — mTpad, mo30aBiIeHHs BOIi, apellT,
JTOTaHy, 3BITLHEHHS, TPOMAJICHKi UM BUIIPaBHI POOOTH TOIIIO.

Ocob6nnBocCTi B3aeMO/il MPaBOBUX HOPM 1 HOPM pelniriiiHoro mpasa
MOKHA PO3IJISIaTH Ti€I0 MipoOl0, SIKOIO PENIriiHI HOPMHU BU3HAIOTHCS
000B’sI3KOBUMH Y Till UM iHIII# nepxasi 1 3a0e3meuytoThes 3 1 60Ky npu-
MYCOM IIOJO X BUKOHAHHSI.

Cryniab 000B’SI3KOBOCTI PENITiifHUX HOPM MOPIBHSHO 3 TPAaBOBUMHU
MO>KHA BU3HAUUTH y TAKOMY CITiBBiTHOIIICHHI:

— pemiriitHi HOPpMH € IEPBUHHUMH, 3aTTBHO000B’ I3KOBUMH TSI BCIX,
a MpaBoOBi HOPMU (HOPMH TIO3UTHUBHOTO MPaBa) HE MOXKYTh IM CyNEepEeUnTH
(Ipan, Adranicran, [lakicTan Ta iH.);

— MpaBOBi HOpMH (HOPMH MO3UTHBHOTO MPaBa, 3aXHUILIEH] AEPKaBO0) —
€ TIEPBUHHUMH, a PEJIIriiHi HOpMH HE MalOTh MIEPEBary nepes NpaBoBUMH
1 € TomaTKOBUMH (CyOCHIiapHUMH) MIOI0 PETYIIOBAHHS CYCITUTBHUX Bif-
HocHH (Hanpuknan €rumner, Tainanyg Ta in.);

— MpaBOBi HOPMU (HOPMH MTO3UTHBHOTO TIpaBa, 3aXHIIEHI JePKaBOIO)
NEPBUHHUMH, & PENIriiiHi HOPMH ICHYIOTb JIMIIIE JIs BIPYIOYHX BiAIIOBiTHOT
koHecii (Iuais, Ykpaina, Pocis, I3pains Ta in.).
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§ 5. KopnnoparusHi HOpMH, iX 0C00JIUBOCTI
i B3aemonisi 3 mpaBom

Y perymoBaHHI CyCIIPHUAX BiIHOCHH 3HAYHY POJIb BiIrparoTh HOPMH
00’€THaHb rPOMaIsH, a00 KOPHOpaTHBHI HOpMH. Hdembcs npo 0okymenmu
HOPMAMUGHO20 XAPAKMeEpPY, Wo po3poonaiomyCs NONIMUYHUMU NAPMISMU,
2POMAOCLKUMU OP2AHIZAYIAMU, MPOPCHIIKAMU, YOHOAMU, PyXamu Ma IHUUMU
OP2aHI308aHUMY CRITLHOMAMU 3 MEMOIO Peani3ayii iHmepecie c80iX UieHis.

[IpeameTrom perymntoBaHHs KOPIIOPATUBHUX HOPM € BiTHOCHHHU, K1 He-
MOJKJIMBO 200 HEAOMITBHO PeTyatoBaTu MpaBoM. Lli HopMy BH3HAYAIOTH
NpaBOBHH CTaTyc Ha3BaHMX OpraHizaliil, BCTAHOBIIOIOTH iX MeTy 1 3aBaaH-
Hs, YMOBH WICHCTBA, MOPSIOK (DOPMYBaHHS 1 KOMIETEHIIO IX OpraHiB,
rapaHTii JoJepKaHHs HOPM, crienn(iKy CaHKIIIH 1 3acaau B3aEMOIIT 3 1ep-
KaBOIO.

MexaHni3M [1ii Ta 03HAKH HOPM IPOMAJICEKHAX OpTraHi3alliii MaloTh BEJH-
Ky CXOXICTb 3 IPaBOBUMH:

— BOHH € MTPaBUJIAMH MOBEIIHKH JIFOICH;

TEKCTYaJIbHO 3aKpillieH] y BiAMOBITHIX aKTaX-I0KyMEHTaX;
€ CUCTEMOIO HOPM;
YXBAJIIOIOTHCS 32 BIAMOBITHOIO MPOLEAYPOIO;

— 3a0e3MeuyIoThCs 3a JTOTIOMOTO0 OpTraHi3alliifHUX 3aXO0iB 1 CAHKIIIH.

[lopsn 3 M KOPHOpaTHBHI HOPMH iICTOTHO BiJIPi3HAIOTHCS B HOPM
npasa. Po3MexxyBaHHS Mi>K HUMH MIPOBOJMUTHCS 38 TAKUMH KPUTEPiSIMU.

3a cy6’exmom, akomy 8oHU adpeco8aHi: KOPIOPATUBHI HOPMHU ITOLIH-
PIOIOTHCS TUTBKH Ha YJIEHIB JaHOT CIIBHOTH, MAIOTh JIOKAJIHHUN XapakKTep,
TOZI SIK IPABOB1 XapaKTEPU3YIOTHCS 03HAKOIO 3aralbHO000B’ I3KOBOCTI.

3a cnpamosanicmio: KOPIOPaTUBHI HOPMH BUCJIOBIIIOIOTh BOJIIO YJICHIB
opranizaiii abo X KepiBHUX OpraHiB, a PaBOBI — MOTOKEHI iHTEpeCH
Ppi3HUX Cy0’€KTIB CYCHITBHHUX BiIHOCHH.

3a cnocobom écmarnosnenns i HAOpaHHs YUHHOCHI: KOPIOPATHBHI HOP-
MU CTBOPIOIOTHCS B IIPOIIECi OpraHizaiii i AISUTbHOCTI CIIFHOTH Ha BiIIO-
BiZIHUX 3°1371aX, 300pax, KOH(pEepeHIisX, 3aciJaHHAX 1 HaOyBalOTh YHHHOCTI
mics iX Jeranizauii; IpaBoBi IPUIIMCH BCTaHOBIIIOIOTHCS AEPKABHUMU
opraHamu, o MarOTh HOPMOTBOPYY KOMIIETEHIII0, 1 HAOyBarOTh YHHHOCTI
y nepeadadyeHnii 3aKOHOJABCTBOM CTPOK.

3a ghopmoro 306niuNb020 GUpa3y: KOPIOPATUBHI HOPMHU 3aKPIiILTIOIOTh-
Csl B CTaTyTax, IporpaMax, MOJOKEHHSX, PILICHHAX IPOMaICEKUX OpraHi-
3aLiH, Toxl sIK MPaBoBi (IKCYIOTbCA Y BIINOBIJHUX HOPMAaTHBHUX aKTax —
3aKOHaX, yKa3ax, HOCTaHOBaX, IHCTPYKIISX Ta iH.
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3a cmynenem susHayeHocmi 3ax00i6 6n118Y: KOPIIOPATHBHI HOPMHU HA
BiIMIHY BiJl PaBOBUX O€3MOCEPEIHBO HE TIOB’ 3aHi 3 MIsUTLHICTIO TePyKaBH
1 TapaHTYIOTHCS Ha BUIIAAOK IX MOPYIIEHHS OpTraHi3aliifHUMU Ta IPUMYCO-
BUMH 3aXO0JaMH BIUIMBY, Iepe0aueHUMH CTaTyTaMH, [TOJIOKEHHSIMH [IHX
He/lep KaBHUX OpraHi3alliil.

3a cneyugpirxoro canxyiti: nonep:kaHHs BUMOT KOPIIOPaTUBHUX HOPM
TapaHTyEThCS TAKMMU CAHKIISIMHU, SIK JOTaHa, 3ayBayKCHHS, IONIEPEHKEHHS,
BUKJIFOYEHHS 13 OpraHizalii; caHkmii MpaBOBMX HOPM BKIIIOYAIOTH ITpad,
BUIIPaBHI poOOTH, 1030aBIcHHS BOJIi Ta iH. [Ipu 1bOMy IpaBoO HE Mepen-
0avyae MOXKJIIMBOCTI BIATOPTHEHHS, TOOTO BUKIIOYEHHS, Cy0’€KTa MpaBo-
MIOPYILIEHHS BiJ] CyCITiIbCTBA. PilIeHHs rpoMa/IcCkKUX OopraHizalliii mpo Ha-
KJIaJICHHSI CTATHEHHS HE I JUIATal0Th OCKapKEHHIO B CYZIOBOMY TOPSIIIKY.

He3spaxkaroun Ha Te 1110 KOPHIOPATUBHI HOPMH IMTOCTYTAIOTHCS TIPABOBUM
32 FOPUIUIHOIO CHIIOI0, 000B’ I3KOBICTIO, Cheporo Ail, BOHU JY)KE BaXKITHBI
Ut PYHKITIOHYBaHHS TPOMAISTHCHKOTO CYCITUTECTBA, OCKITEKH BUPAKAIOTh
aKTHBHICTB, IHIIIATHBY JFOICH, MOMTHUPIOIOTH CBil BIUIMB 1032 MEXKH IPaBO-
BOTO PEryJIIOBaHHS.

CriBBiHOIIEHHS 3a3HAYEHUX TPYI HOPM BU3HAYAETHCS 32 TAKUMH Ha-
npsMKaMi. B nesikux Bunakax 3acTOCyBaHHS KOPIIOPATUBHIX HOPM CaHK-
LIOHY€ETHCS AEPIKABOIO, 10 Haga€ iM BIACTUBOCTI IOPUAMYHUX HOPM (Ha-
NpUKIIa, TOPAJOK MPU3HAYEHHS 1 BUIJIATH JAOTIOMOTH 3a JEP>KaBHUM CO-
[iaJIbHUM CTpaxyBaHHSM, TIOPSIIOK BUA4i 3aCTPAXOBaHUM JIUCTKIB THM-
4acoBOi HEMpaIe3/1aTHOCTI 1 ToTeTep BU3HAYAIOTHCS 38 HOPMaMH, yXBaJje-
HUMH TPOQCIITIKOBUMH OpraHam#u). SIk MpaBmio, B yCiX HOpMax rpomali-
CBKHX OpTaHi3alliii € 3arajapHe 30008’ I3aHHS TOJCPIKYBATUCS BUMOT TIPaBO-
BUX HOPM, OOpPOTHCS 3 IPAaBONIOPYLICHHIMH.

Huni 3amicTh 3aX0/iB Iep>KaBHOTO MPUMYCY MOKIINBE 3aCTOCYBaHHS
IO TIPaBOTIOPYIITHHKIB 3aX0iB rpoMaickkoro BBy (cT. 152 Kogexkcy 3a-
KOHIB TIpo Tipaitto Ykpainu). Kpim toro, 10 ocobw, sika BUNHUIIA TTPABOTIO-
PYILEHHS, MaIOTh 3aCTOCOBYBATHCS 3aX0A1 IPOMAaICHKOTO BILTUBY — OT'0JIO-
IIICHHS JOTaHd a00 BUKJIFOUSHHS 3 YKCIIa WICHIB OpraHizatii.

Bin nopepskaHHs cTaTyTHHX HOPM iHOJI 3aJI€KUTh MPaBUIbHE 3aCTO-
CyBaHHS HOpM IpaBa. Hanpukiaza, mpu 3BiIbHEHHI MpalliBHUKA 3 1HILIaTH-
BU BJIaCHUKa a00 YIIOBHOBa)KEHOTO HHM OpTraHy MOTpiOHa momnepeaHs
3roja Ha 1ie mpodcmiakoBoro oprany (ct. ct. 40, 41, 43 Konekcy 3akoHiB
npo mpairro Ykpainu). KBopym Ha TakoMy 3aci/laHHI BU3HAYa€THCS 32 HOP-
MaMH¥ CTaTyTy IpoQCIiIKOBOI OpraHi3arii.

KopnoparuBHi HOpMHU CITil BIAPI3HATH BiJ MPaBOBUX, SKi MiCTATHCS
B JIOKQJIbHUX HOPMAaTUBHUX aKTax MiANPUEMCTB, FOCIIOJAPCHKUX TOBAPHUCTB
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(cTaryTax, yCTaHOBYMX JOTOBOPAX, MOJOKEHHX ). [lopyIeHHs TOKaTbHUX
HOPMAaTHBHHX aKTiB MMiJIATAE 3aXUCTY B CYJIOBOMY ITOPSIIIKY 132 JOTTOMOTOIO0
IHIITUX 3aXO0iB JEP>KaBHOTO BILIUBY.

§ 6. IIpaBo i TexHiuHi HOpMH

Oco0JIMBO CBOEPIAHUMH 32 3MICTOM PETYJIIOBAHHS € NpAUid, Ki 6U-
3HAUAOMb NOBEOIHKY Jto0ell Y 38 '3K) i3 BUKOPUCMAHHAM MEeXHIYHUX I npu-
POOHUX 00 ’€kmie, — TeXHIYHI HOpMHU. [0 HUX, 30KpeMa, HaJIeKaTh: IIpa-
BHJIA KOPUCTYBAHHS, TEXHITHOI €KCIUIyaTallii MariH 1 MexXaHi3MiB, Oyi-
BelbHI HopMU 1 TipaBuia (JIbH), mepskaBHi cTranmapTH, MpaBUiia TEXHIKH
Oe3meKkyu, HOpMHU BUJIATKy CUPOBHMHM, IPaBUJIa MPOBEACHHS BUOYXOBUX
poOiT TOIIO. X0Ua TeXHIYHI HOPMH BCTAHOBIIOIOTHCS JIIOEMH, OJJHAK BOHH
HE MaroTh CYCIILHOTO XapaKTepy. IX 3MicT 06yMOBICHHI 3aKOHAMH MPH-
POIO3HABCTBA, AOCSITHYTUM PIBHEM PO3BUTKY HAayKHd, TEXHIKH 1 KyIbTypU
CYCIILJIbCTBA.

'YMOBHO TeXHIYHI HOPMH HOJISIOTHCS HA ABI TPYIH: JI0 IEPIO] BXOIATh
Ti, O BTiJICHI B IPaBOBY (OPMY, A0 IPYyroi — BCi iHIII.

Hopmu nepwoi epynu 3aKkpiluIIOIOTBCS Y BUTIISIII BCTAHOBJICHUX JIEp-
YKaBHUMH OpraHaMH MIPaBUII, THCTPYKIIiH, 0 PETYTIOOTH BiIHOCHHU CTO-
COBHO BUKOPHCTaHHS TEXHIYHUX 3ac00iB y cpepi BHpOOHUIITBA Y YIIPaB-
JHHS, MAIOTh 000B’SI3KOBHH XapakTep, 3a0e3MeTyI0ThCA Ha BUITAI0K iX
MOPYIICHHS] HOPMaMHt IOPHUINYHOI BiIIOBigabHOCTI. Taki HOpMH Ha3MBa-
IOTh TEXHIKO-IOPUANYHUMH. BOHU B3a€MOAiIOTh 3 PaBOM 3a JOIOMOTOI0
CUCTEMH OJIAHKETHUX HOPM, AKi MICTATh BiJICHIIKY J0O TAKUX ITiI3aKOHHHUX
aKTiB, SIK TpaBwiia 30epiraHHs, BUKOPHUCTAaHHS, 00Ky, TIEPEBE3CHHS BU-
OyXOBHUX PEUOBHH 1 pafi0aKTHBHUX MaTepialliB, 0€3MEeKH PyxXy Ta eKCILTya-
Talii TpaHCIIOPTY, 00Iry HAPKOTHYHUX 3aCO01B, ICUXOTPOIIHUX PEUYOBHH Ta
MIPEKYPCOPiB, MPOTUIIOKEKHOT OS3MEKH, OOPOTHOU 3 CIiJIEMIYHUMU Ta iH-
(dekuiifHuMH 3aXBOPIOBaHHSIMHU, YTPUMAaHHS TBapuH Ta iH. Hanpukinan,
BHOYXOB1 pEYOBUHH, Y TOMY YHCIII Ti, IO 3/1aTHI 10 yTBOPEHHS BUOYXOBHX
cyMilleH, TOBUHHI 30epiraTuch anTeYHUMHU YCTaHOBAMH B 130JIbOBAHOMY
BOTHECTIMKOMY CKJIaJIl y CIeIiaTbHUX MPUMIIIICHHX, 130JIbOBAHUX BOTHE-
TPUBKUMHU CTiHKaAMHU.

TexHiuHI HOPMH, SKi HAJICKATH 00 Opy2oi epynit, Y CBOIO YePTY MOXKYTh
HE MaTy COMLIaJIbHOTO 3MICTY (HAIIPHUKIIA], HOPMU MaTeMaTHKH, Ximii, 0io-
Jorii Ta IHIINX HayK, II[0 BU3HAYAIOTh IPUPOJAHUN CTaH 00’ €KTa MTi3HAHH),
arne HaOyBaTH COLJIbHOTO 3HAUYEHHS, SIKIIO HIEThCs MPO MpaBHiia IMoBe-
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JUHKH JTIONIEH Y 3B’ 3Ky 3 BAKOPUCTAHHSAM TEXHIYHHX Ta MPUPOJHUX 00’ EKTIB
(HampuKiaa, MpaBUiIa KOPUCTYBaHHS TTOOYTOBUMH MPUIIAaMH, TIPUAOMY
JiKapchKuX 3aco0iB Ta iH.). L{i mpaBuiia He MICTITH 03HAK, IIPUTAMaHHUX
MIPaBOBHM HOpPMaM, iX MOPYIIEHHs HE IPU3BOANUTH J0 3aCTOCYBAaHHS 3aCO-
01B IOPUIUYHOT BiAMIOBIAAIEHOCTI.

KoHTpoJsibHi 3aniMTaHHS

1. Ha3Bithk couianbHi HOPMH, 32 JOIOMOI'OIO SIKMX PETYIIOIOTHCS

CYCIUIbHI BiJTHOCHHH.

Hagenite npukiamy Qikcarii HOpM Mopaii y mpasi.

UuM BiApi3HAIOTHCS MIPABOBI HOPMH BiJ MOTITHYHUX HOPM?

SIKMM YMHOM peiriiHi HOpMH BIUIMBAIOTh HA PO3BUTOK MPaBO-

BO1 CUCTEMH JIepiKaBU?

5. 3amopyleHHs SKAX TEXHIYHUX HOPM HacTae I0pUANYHA BiJIIO-
BiganbHICTE?
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PO3)IiJI 11 ———————
dopmyBaHHS NpaBa Ta Oro
H/KEPEJIa

§ 1. [IpaBoyTBOpEeHHSI: MOHATTS TA €TANH

I[IpaBoyTBOpEHHS € 8iOHOCHO MPUBATUM NPOYECOM POPMYBANHS TOPU-
OUYHUX HOPM, WO NOYUHAEMBCA 3 BUSHAHHS 0epICABOI0 NEGHUX NOGMOPIO-
BANLHUX CYCHINLHUX GIOHOCUH, YCBIOOMIEHHS HeOOXIOHOCMI IX NPa8o8o2o
pe2yniogants, popmanrbHo20 3aKPINIeHHs I 0epIHCABHO20 3aXUCTTY I0PUOUY-
Hux npunucie. Binrak hopMyBaHHS MpaBa € CKIaIHUM, 0araroacrieKTHUM
COIiaTbHUM TIPOIECOM, OOYMOBICHUM B3a€EMOAIE€I0 00’ EKTUBHUX Ta
Cy0’ €KTUBHUX YNHHHMKIB, 110 BU3HAYAIOTH 1 3a0€31EUyI0Th YTBOPEHHS HOBUX
HOPM IIpaBa.

[epm 3a Bce fieThCst PO BiAHOCHHH MiXK JTFOIBMHU, 110 CTHXIHHO CKJIa-
JA0ThCA 3aBASKH LOJCHHOMY MOBTOPEHHIO 1 Ha0yBalOTh HOPMATUBHOTO
xapaktepy. Bouu popmyroTecs B ycix cdepax KHUTTS JIOAUHA B TIPOIEC
BUPOOHMIITBA, PO3MOLTY, 0OMiHY POAYKTIB IpaLli, IPH BUPILIEHH] 3araib-
HOCOIiaJIbHUX CIIPaB, B CIMEHHMX CTOCYHKax Towlo. Tak, y pe3yabrari 6a-
raropa3oBOTO MOBTOPEHHS CTHXIHHO CKIaJaeThCs IEBHUH NOCTIHHUN eK-
BIiBJICHT TpW OOMIiHI MPOAYKTaMu Ipaili (3emyiepoOcTBa i pemecia). Llei
€KBIBaJICHT IIOCTYIOBO CTA€E 3arajbHOBU3HAHNM, SIKHaWKpallle Bijjoopaxkae
cychijbHI ToTpe6u. [ToBTOpIOBaIbHI BIAHOCHHH, IO CKIAIUCS CTUXIHHO,
BiZloOpakatoThes y (hopMyBaHHI 3BHYAIB, PENITIHHIX HOPM, IO € HACTIIKOM
TpaHcdopmaIlii MOHOHOPM POTOBOTO JIATy.

Ha miit ocHOBi BUHHKAE TTOTpeda 6u3HAHHA 3A2AbHOL 0008 '93K080Ci
i 0OXOpOoHU HAUOINLW BANCIUBUX | CIANIUX CYCHITbHUX 8IOHOCUH. Y TIpOTeCi
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CTaHOBJICHHS JIepKaBU BEIIMKY poyib y (hOPMYBaHHI MpaBa BiJirparTh
YXBJICHHS PIMICHBb CyIaMH, a TAaKOX MPAKTHKA YKJIaIeHHS JOTOBOPIB (00-
MiHY, IIO3WKH Ta iH.) MDXK Pi3HUMH Cy0’ €KTaMH TPAaBOBITHOCHH.

3aKII0OYHUM €TarloM IIPOLECY NPaBOYTBOPEHHS € NPAGO3AKPINIEHHS,
TOOTO HaAAaHHS IEBHUM IIPAaBUIaM HOBEIIHKU IOPUANIHOT CUIIH, BCTAHOB-
JIEHHS MipHU MOKJIMBOI YM HAJIE)KHOI MOBEIIHKHU CY0’ €KTIiB CYCIIIBHUX
BiHOCHH. [IpaBo3akpimieHHs BigOyBa€ThCS LUISIXOM CAHKYIOHYBAHHS,
TOOTO HaJaHHs 3araJibHOi 000B’SI3KOBOCTI 1 3aXUCTY 3 OOKY JIepXaBH Haii-
OLTBII 3aTaIbHUM 1 BXKJIMBHM IpaBUIIaM, 10 00’ €KTUBHO HAPOIKYIOTHCS
B cycniyibcTBi. COYATKY Oepoicashe CanKyiOHY8aHH 0OMEICYEMbCS Ha-
OAHHAM 10PUOUYHOT CUNU CYOOBUM DIUIEHHAM, 36UYAAM, O0208IPHUM BiO-
HOCUHaM. 3TOIOM LUISIXOM HOPMOMEOPYOCHI (MPABOMEOPHOCH) NePIKaB-
HUX OPTaHiB 3’ IBISETHCS NUCAHE NPABO (3AKOHOOABCHEBO).

JeprkaBa Bimirpae meBHY CaMOCTIHHY poJib y (pOpMyBaHHI ITpaBa, a ca-
Me Yy TIpaBO3akKpirieHHi. JlepkaBHi OpraHu BiAIIOBITHO 0 MOTPed CyCITiTh-
HOTO PO3BUTKY KOHKPETH3YIOTh 3arajbHi IpaBuIa MOBEIIHKH, 1110 CKJIAIH-
Cs1 IUIIXOM CaHKILIOHYBaHHS, BCTAaHOBJIIOIOTH CTPOKH 1 IPOLEAYpH X pea-
mizanii, [eTami3yloTh CaHKIii, 0 3aCTOCOBYIOTHCS B pa3i MOPYIIEHHS
MIPaBOBUX HOPM, HAPHUKJIa, HOPMH, 1110 BU3HAYAIOTh AiSUIBHICTD CyIy PH-
CSDKHHUX, CTPOKH MO30BHOI JABHOCTI, 3aX0/IU MOKapaHHs 32 BAMHEHHS 3710~
YHHIB.

[ponec nmoganeioro GopMyBaHHS i pO3BUTKY MpaBa BigOyBa€eThCs 3a
JIOTIOMOTOI0 SIK BXKE 3rajlaHuX 3aco0iB popMyBaHHS MpaBa (CaHKIIOHYBaH-
HS IOBTOPIOBAJIbHUX CYCITIIBHUX BIJIHOCHH 1 BCTAHOBJICHHSI HOBUX TPaBHII
0e3mocepenHbo ACPKABHUMH OpraHaMi), TaK 1 HU3KH 1HIIUX YAHHUKIB.

3aBeplIeHHS IPOLECy NPABOYTBOPEHHS € OJHOYACHO II0YATKOM IIPaK-
THUKH HOTO peaizallii. Y3araabHeHHS i€l MPaKTHKHU 3a0e31euye MonaIbIIii
PO3BHUTOK TpaBa, SIKUH BiAOYBa€ThCS B OKPEMIX JeprKaBax, Pi3HUMH IIIIsI-
XamH i B pi3HuX opmax. TakuM 4HMHOM 3a0e3redyeTbes Oe3nepepBHiCTh
(dhopmyBaHHs IpaBa.

[leBHuit BIuMB Ha (pOpMyBaHHS [IpaBa CHOPABILSIE HPAGOHACTYNHUYMEO,
TOOTO 30epiraHHs i MEepEeHEeCeHHs 3 YacOM Y IPaBOBY CUCTEMY HOPM Ta
IHCTHTYTIB, SKi 3aCTOCOBYBAJIUCS HA MOMEPEIHHOMY iICTOPHYHOMY €TaIli.
B Takwuii croci0 miaTpUMYIOTHCS HAIIOHAIBHI IPaBoBi Tpaauiii. Pazom
3 UM y OUIBIIOCTI KpaiH Ma€ MiCIE 1 3an0o3utenns HOpM ma iHCmumymis
npasa inwux oepoicag. [IpuKkIamoM oMy MOXeE CIyTyBaTH TIepeHEeCECHHSI
B MPABOBY CHCTEMY YKpaiHU HOPM, IO 3aKPITUTIOIOTH MPUHIIMIT TOALTY
Bnaau. [lpu hopMyBaHHI MPaBOBUX CUCTEM PI3HUX KpaiH MOYKHA IIOMITHTH
OTIaHYBaHHS IPaBOM 3arajbHOJIOACHKHUX LIIHHOCTEH 1HIIMX IPAaBOBUX CHC-
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Po3oin 11. @opmysannsa npasa ma iio2o drxcepena

TeM. Taki porecu Ha3WBAIOTh aKyJIbTypaIli€lo, BOHU CBi9aTh MPO B3a-
€MHUU BIUIMB MPABOBHUX KYJIBTYP PI3HUX HAPOIIB OIHA HAa OMHY. 3aI03H-
YeHHS 3 IHIINUX MTPAaBOBUX CHCTEM IITOOATLHOTO XapakTepy mpu opMyBaH-
Hi TIpaBa BU3HAYAETHCS K pererniiis. HaliOUIbIT BiJOMOIO € perentiis puM-
CHKOTO ITUBLIBHOTO TIpaBa, sika BiA0ymacs B mpasi OLIBIIOCTI €BPONEHCHKIX
KpaiH, mounHaruu 3 nuBinbHOTO Konekcy Hamoneona 1812 p., i Oyna
OB’ s13aHa 3 MPUCTOCYBAaHHIM IPUHLUIIIB 1 KOHCTPYKII pUMCBKOTO ITpaBa
JI0 PeryJaIoBaHHs MaiHOBUX BiJTHOCHH.

Bukxopucmanns cankyionosanux 0epicagoio 36u4ais, HOpm mMopaii,
penieii, 2pomMaoCcbKux opeanizayili TAKOX € TMOIIMPSHUM SBUIIEM TIpu dop-
MYBaHHI pi3HUX MPaBOBUX cucTeM. [lepeBaskHa OiIbIIICTh MPAaBOBUX HOPM
Ma€e MOpaNBHUI 3MICT i BOHH € OTHOYaCHO HOPMaMH MOpaJli, CAaHKIIiOHO-
BaHHMHU JIepKaBolo. B ycix kpaiHax TIi€r0 4H 1HIIO MIpOrO MpaBo hopmy-
€TKCS TI1J] BIDTMBOM peliriianx HopM. HaliMacmTabrimmM Oyito mpaBo3a-
KpIIUTIEHHS PENIriHHAX HOPM y MYCYJIbMaHChKHUX KpaiHax, Ie TOTMaTH pe-
JiTil cTamu oQImiHHAM JKeperioM mpasa. [IpaBoBi cucTeMH pi3HUX KpaiH
IyOITIOI0Th 3aIoBifi, 3adikcoBaHi y peiridiHuX JoKepenax (He BOuBaii, He
Kpau Tomo). OnHUM i3 cTapoAaBHiX croco0iB GOpMyBaHHS PaBa € CAHK-
YIOHY6aHHA 36UYAi6 IUIIXOM BU3HAHHS JSSIKMX 3BHYAIB 1 3aKPIIICHHS iX
y YNHHOMY 3aKOHO/IaBCTBI, CylOBii a00 aaMiHicTpaTuBHii npakTuui. Ha-
npuknaji, ct. 7 LHusinsHoro xogekcy Yikpainu (LIK) nependauae MOXIHBICTD
3aCTOCYBaHHS 3BUYAiB, sIKi € yCTaJeHUMH y c(epi UUBUTBHUX BiTHOCHH.
Take caHKI[IOHYBaHHS 3BUYaiB XapaKTepHO ISl KpaiH 3 KOHCEPBAaTHBHUM
YKJIZI0OM JKHUTTSI.

Bynp-sKxa HaltioHaIbHA TIPABOBA CHCTEMA MOXKE a0anmyeamuy HOpmu Midxc-
Hapoonozo npasa. 1le BinOyBaeTbes depes iX CaHKIIOHyBaHHS YIIOBHOBaYKE-
HAMU JIEPKAaBHUMH OpraHaMu. 3rigHo 3i ¢T. 9 Konctutytii Ykpaiau dnHHI
MDKHAPOIHI IOTOBOPH, 3rofia Ha 000B’I3KOBICTh SKHX HagaHa BepxoBHOIO
Panoro Ykpainy, € 4aCTHHOIO HAIlIOHAJIBHOTO 3aKOHOABCTBA YKpaiHH.

OO0’ eKTOM NPaBO3aKPIIJICHHS BUCTYIAIOTD 1 HOBI CYCRiNbHI 8iIOHOCUNU,
MTOBTOPEHHSI SIKUX MOTPeOy€e MPaBOBOTO 3aKPilIEHHS 1 3aXUcTy. BuHnkHeH-
Hsl IOBTOPIOBAJIbHUX, HOBUX 32 3MICTOM HOPM BigoOpaka€ JOCSTHEHHS
B Tally3i HAyKW i TeXHiKH. MIeThes PO BiTHOCHHM, OB SI3aHi 3 BUKOPHC-
TaHHSM CyYaCHUX iHPOPMAIIHHUX CUCTEM, TOCATHEHb HAyKH B Taiy3i re-
HETUKH, TPAHCIUIAHTALlii OPTaHiB i TKAaHUH TOIILIO.

Oco0nuBO BaXIIMBE 3HAYCHHA 7151 (HOpPMYBaHHS TPaBa Ma€ npagosd
Hayka. EQekTHBHUI BIUIMB Ha CYCIiIbHI BIIHOCHHU CIPABIISIE TUTBKU Ta
MpaBoOBa CHCTEMa, SKa MOOyIOBaHa HA OCHOBI HAYKOBHX MIIXOMIB MO Ti
(dopmyBanHs. JlocArHEHHS FOpUANYHOI HAYKHU 3aKPIIIFOIOTHCS SIK B 3araJib-
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Yacmuna mpems:. 3acanvHe 6ueHH npo npaeo

HUX TPUHIAIAX [IPaBa, TakK i B TEKCTaX IOPUINIHUX JOKYMEHTIB, iHIIiaTo-
pamu abo pereH3eHTaMH SIKUX BUCTYMAalOTh HAYKOBI YCTAHOBHU 1 OKpeMi
MIPaBO3HABIII.

BunHuKHEHHS CYCITUTFHUX BiJHOCHH, SIKi 3Tr0I0M HAOYyBaIOTh MPABOBOTO
XapakTepy, € NePIIUM i BaXKIMBUM KPOKOM Ha IIJISXY HPaBOyTBOPEHHSI.
3rozoM neprkaBa BiAIOBIIHO J0 MPHUHIHUIIIB TAHIBHOI MOpaJli Ta ysSBIEHb
PO CIIPaBEIUBICTh BU3HAE 1 3aKPIILTIOE B 3aKOHOIABCTBI TICBHI €KOHOMIY-
Hi, TOJITHYHI, KyJIBTYPHI BITHOCHHH, SIKi BiATIOB1IAIOTh TOTpeOaM CyCIiib-
cTBa, (hOpMYIIOE TTpaBa i 000B’SI3KK Cy0’ €KTIB IPAaBOBIJHOCHH.

OT1xe, T MPaBO3aKPINJIEHHSIIM PO3YMilOMb OP2aAHI3AYIlHO 8pe2)ilbo-
8amy, ocoonusy gopmy OisibHocmi oepaicasu abo 6e3nocepedrbo Hapooy,
BHACNIOOK AKOI nOmMpedu CyCNilbHO20 PO3BUMKY [ BUMOU CNPABEOTIUBOCHI
Habyearoms nPagoeoi hopmu, Wo BUABTIAEMbCA Y NEGHOMY 0dHCepeNi npasa
(HOpMaTUBHOMY aKTi, IPENEACHTI, 3BUYai Ta iH.).

§ 2. llousiTTs1 PopmMu mpasa.
CuiBBigHomeHHs ¢gopmu i JKepesia
npasa

IIpago s 1iTiICHE CycHiTbHE SBHUIIIE O(IMiiHHO POPMYITIOETHCS, ICHYE Ta
PO3BHUBAETHCS B TIEBHIN (hopMi, 110 Oe3mocepeHbO BianoBigae GyHIaMeH-
TabHIN O3HaI npaBa — (QopMalbHil BU3HaueHOCT. @opMa mpaBa s67se
00010 CYKYNHICMb 8USHAHUX KOHKPEMHOI 0epicasoro ogiyiiino-
OOKYMEHMAaNbHUX cnocobie 306HIUHbO20 6UPA3Y MA 3aKPINIEeHHs NPABOBUX
Hopm. JlocuTh YyacTo B IOpUAMYHIH JIiTEpaTypi, 0COOIMBO B MpaLsX 3 rayse-
BHX IOPUINYHUX HAyK Ta iIHO3EMHHUX POOOTaX 3 MPaBO3HABYMX TUCITUTLIIH,
Ha MO3HAYEHHS Pi3HUX (POPM TpaBa BKHBAECTHCS TEPMiH «IDKEPEIO TIpaBay.

[IpoGnema criBBigHOIIEHHS (GOPMHU IIpaBa Ta JHKepesa IMpasa € OJHUM
3 TUCKYCITHUX TUTaHb TeOpii pasa. B ropucnpyneHtii ckianvcs Taki nio-
X00U 00 pO3YMIHHS MepMiHa «IKepesia MPaBay:

— JpKepera BUHUKHEHHs [IPaBa sIK COLiajbHOIO SBUILA, CHJIA, IO TBO-
pPUTH TIPaBo (TIPaBOYTBOPIOIOYA CHJIA);

— TaM’sTKH icTOpii, JliTepaTypH, CyJOBi CIIpaBy Ta 3BHYai, 1110 iCHyBa-
T iICTOPUYHO Ta MaJM 3HAYCHHS AJIs1 YUHHOTO Ha TOHM 4yac Mpasa;

— TEeBHHH BUJ IiSUTBHOCTI JIEPXKABHOI BN 3 YTBOPEHHS MPABOBUX
HOPM;

— Marepiajd, B35Ti 32 OCHOBY TOI'O UM iHILIOTO 3aKOHOJABCTBA,;

— cnoco0u 30BHIIIHBOTO BUPA3y, ICHYBaHHS Ta IEPETBOPEHHSI MPaBa.
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TepMmiH «Kepesio mpaBay BepIe Oy0 BBEACHO Yy HayKOBHi 00IT 1m1e 3a
gaciB /laBasoro Pumy. Tit JliBi#t y mpari «PuMmcbka ictopis» Ha3zBaB 3akoHH
XII Tabnuip «mKepeIaMy BChOTo MyOIiTHOTO 1 MPUBATHOTO MPaBay, OCKIIb-
KW BOHH BB2YKJTHCA TABHHOPUMCHKHMH MIPABO3HABIIMHA BUTOKAMH YHHHOTO
Ha TOH 4ac mpaBa. Take po3yMiHHS JuKepena Ipasa BiJlIoBi1a€ IEPBUHHOMY
JHTBICTUYHOMY 3HAYEHHIO CIIOBA «IPKEPEIIOY, TiJT IKUM PO3YMIETHCS T€, IO
Jla€ TI0YaTOK YOMY-HEOyb, 3BIIKM TOXOANUTH I0-HEOY.

[MoHATTS «IKepena mpaBa» HEPIIKO BUKOPUCTOBYETHCS B JIiTeparypi
Y PO3yMiHHI «JDKepeia Mmi3HaHHS paBay. [ [MM HOHATTSIM OXOILUIFOETHCS BCE
T€, 110 MICTUTH BIZIOMOCTI, SIKi JJaIOTh MOKJIMBICTh ITI3HATH 3MICT Ta 0CO-
OJMBOCTI IpaBa Pi3HUX KpaiH y pi3Hi icTopuyHi repioay. B npoMy 3Ha4eH-
Hi JpKEpeaMu IpaBa BUCTYIIAIOTh TEKCTH 3aKOHIB, 3alICH 3BUYAIB, CY/IOBI
CIIpaBH, MPOMOBH BHIATHUX IOPUCTIB, JITOMHCH Ta iCTOPUYHI XPOHIKH,
apXeoJIOTIuHI IMaM’ATKH TOII0. Take po3yMiHHS DKEpeT IpaBa € He MEHIIT
BUIIPaBIaHNM, OCKUTEKH BiATIOBIAAa€ IPYTOMY JiHTBICTHYHOMY PO3YMiHHIO
CJIOBA «JKEPEJIO» K MACHMOBOI ITaM’ ITKH, JOKYMEHTA, 1[0 CTAa€ OCHOBOIO
HAyKOBUX JTOCIiKEHb.

Ha moxtpuHansHOMY PiBHI JKepea mpaBa MOYHHAIOTH JOCIIKYBaTH-
s mpaBo3HaBLAMU Jniie Hanpukindi XIX ct. [IpeacTaBHUKY Pi3HUX IIKIT
MIPaBOPO3yMiHHsI TO-Pi3HOMY BU3HAYAIH 3MICT LBOTO MOHATTS. [lo3uTHBic-
TH BBaXXaJIH, 110 JHKEPEIIOM IIpaBa € MO3UTHBHI, CTBOPEHI ISPIKaBOIO HOP-
MAaTUBHI MPUIIHICH, K1 3aXUIIAI0THCS 11 MPUMYCOBOIO critolo. [IpuxuibpHu-
KW HOPMaTHBICTCHKOI IIIKOJIH TPaBa BOAYaIH JIXKEepeIo Npasa B a0CTPaKTHIH,
HETMCaHii OCHOBHIN HOpMI («TPYHIHOPMI»), IO 1 Ja€ MOYATOK YCHOMY
npaBy. Bci mpaBoBi HOPMU BUBOJSTHCS 3 «TPYHIHOPMUY, TIPH [ILOMY KOXK-
Ha BUIIA 32 IOPUJIMYHOIO CUJIOI0 HOPMA € JKEPEJIOM JIJIsi HUXKYO1, 110 11
MiAMOPSIIKOBaHA: KOHCTHUTYIIIS € JKEPEIOM 3aKOHIB, 3aKOHH — JKEPETIOM
CYIOBHUX pillleHb Ta iHIIWX 1HAWBITyabHIUX aKTiB.

[IpencTaBHUKY TICHXOIOTIYHOI ITKOJIX MTPaBa PO3MISAATN PaBO JIUIIIE
SIK SIBHIIE JIFOJICHKOT NCUXiku. BOHM MMM BUCHOBKY PO Te€, IO TaK
3BaHi «pKepena npaBay (3BMYaEBE NPaBO, 3aKOHHE MPABO TOLIO) € HE YUM
1HIINM, SIK «CAMHUM IPaBOM, BUIOM MTO3UTUBHOTO [IPaBa, Pi3HOBUAOM Mpa-
Ba». [[pUXUIBHUKY COLIONOTIYHOTO HAMPSIMKY B MPaBO3HABCTBI BBaXKAIH
JDKEpeIaMy TpaBa COLaNIbHY 1 FOPUANYHY MTPAKTHKY.

B panstHCBKiH TpaBoBiit Hay1i crioyaTky c(opMyBaBcsl MaTepialicTHy-
HUH MIIX1/1 10 TOSCHEHHS JHKEpe pasa, il SKUMU PO3yMIJIM MaTepiaib-
Hi YMOBH JKUTTA CYCHIJIbCTBA, CIIOCI0 BUPOOHHIITBA, PYIIiHHI MPOAYKTUBHI
CWIM Ta iH. MaTepiadiCTUYHUHN MiAXiT TOCTYIOBO TPAHCHOPMYETHCS
y (hopmanbHO-MaTepiaiCTUIHIH, a 3T0JIOM — Y CyTO (OpPMaTiCTHIHUAN
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TIX1T 10 TIOHATTS «JDKepeno mpaBay. [1i ocTaHHIM TOYUHAIOTH PO3YMITH
30BHIIIHIO (hOpMY BUPa3y IpaBa, L0 IPU3BOAUTH 10 OTOTOKHEHHS IIOHATh
«(popma mpaBa» Ta «PKEPENo Mpasay. Brepiue ckiagHui TEpMiH «pKepe-
10 (popma) mpaBay Oyllo BBeIEHO B HAyKOBUH 00IT y cepennHi 80-X pokiB
XX ct. [Ipu npomy B JliTepaTypi 3acTepiranocs IpoTH IIOBHOTO OTOTOXXHEH-
HS [IUX KaTeropiil i BKa3yBayloCs, 1110 3aCTOCYBAaHHS MOHATTS «DKEPETIO»
PO3KpHUBA€ HE CYTHICTh MUTAHHA, & € JAHUHOIO IOPUANYHIN Tpaguuii, mo
30epiraeThCs B Tady3eBUX IOPUANYHHAX HAYKaX, SKi BAKOPUCTOBYIOTH LIl
TEPMiH JUIsl HA3BH TOTO, 11O CyYacHa TEeOpis MpaBa BUPaKa€ MOHATTAM
«popmay.

[onsarTs «dopmay mpaBa BKa3ye Ha Te, IO TPABO SIK COLiaNbHE IIiTe
Ma€ BIIACHHUH 3MICT, SIKHH CTAHOBJIATH MPABOBI HOPMHU Ta MPUHIIUIH, 1110
OB’ A3aH1 MIXK COOO0I0 Ta YTBOPIOIOTH BIATIOBIIHY CTPYKTYpY IpaBa — Cy-
KYITHICTh TIPaBOBHX HOPM, IHCTUTYTIB, TaIy3eH mpasa. 3MicT mpasa (op-
MY€TBCS BHACIIIOK TTOBTOPIOBATBLHOCTI MTEBHUX CYCIUIBHUX BiTHOCHH
1 BU3HAYEHUH Harepen KOHKPETHO-ICTOPHYHUMH YMOBaMH, THIECHITISIMHU
Ta MEPCIEKTUBAMHU PO3BUTKY CYCHUIBCTBA. 3MICT IIpaBa MOPiBHSIHO 3 Gop-
MOIO IIPaBa MA€ BU3HAYAJIbHE 3HAYCHHS.

Halinommpenimumu mxepenamu (abo ¢popmaMu) npasa B OLIBIIOCTI
MIPaBOBUX CUCTEM € HOPMAaTHBHO-TIPABOBHUI aKT, HOPMAaTUBHO-IIPaBOBUN
JIOTOBIp, MPaBOBUI1 3BUYAil Ta MPABOBHA MPEICCHT.

Hopmamusrno-npasosuii axm — 11e oQilliiHUN JTOKyMEHT, TPUAHATHI
KOMIIETEHTHUMH CY0’€KTaMU MTPaBOyTBOPEHHS Y BU3HAYCHUX 3aKOHOM T10-
pAAKy 1 hopMmi, SKUI MiCTUTh HOPMH TIpaBa.

Hopmamueno-npasosuii 0o206ip — 11€ ABOCTOPOHHS ab0 Oaratocrto-
POHHSI yrona, sika MiCTUTh HopMu npasa. Lls ¢popma npasa nomupeHa
B MDKHApPOIHOMY, KOHCTHUTYIIIHHOMY, TPYIIOBOMY TIpaBi TOIIIO.

Ilpasosuil 36uuail — 1ie BU3HAHE ACPKABOIO MPABUJIO TIOBEIIHKH, SKE
CKJIAJI0Cs BHACIIIOK HOTO ()aKTHYHOTO OJHOMAHITHOTO 3aCTOCYBAaHHS IIPO-
TSTOM TPUBAJIOTO Yacy. 3BHUail cTae MPaBOBUM TOJi, KOJIM BiH CAaHKI[IOHY-
€THCS, TOOTO OQILIHO CXBATIOETHCS JEPKABOIO.

OcTtaHHIM YacoM y BITYM3HsHIN Hay1ll Bce Oible YBaru MpUIUIIETCS
Taxiit popmi npaBa, K npasosull npeyedenm, Mg KOTPUM PO3yMitOTh IPUH-
LTI, IOKJIaJICHUH B OCHOBY pillIEHHsI CyTOBHX a00 iHIINX JepKaBHUX Op-
raHiB 3 KOHKPETHOI IOpUAMYHOI CIIpaBH, 110 B MalOyTHHOMY CTae
3arajikHO00OB’I3KOBUM TPABHJIOM TIPH PO3IVISIII BCIX aHAIOTIYHUX CIPaB.
Po3pi3HsAIOTE CynoBUH MpeNeeHT, IKUi (POPMYETHCSI BUIIMMHU CYIOBHMHU
IHCTaHITISIMH, Ta aIMIHICTPATUBHUHN MPEIEACHT, IKUH CTBOPIOETHCS BUIITH-
MU OpraHaMy yIpaBIliHHS.
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VY paMkax HarioHaJbHOT MPAaBOBOT CUCTEMH BU3HAHUMH JEPKaBOIO (Qop-
MaMH TIpaBa MOXYTb OyTH He TUTbKH OJHa 3 HaBeleHUX (GopM (HampHKia,
HOPMAaTHUBHO-TIPaBOBHI aKT), a i JIEKIbKA 3 HAX a0 BCi 0fpa3y MpH IOMiHY-
BaHHi ofHi€i 3 mux GopM. [lepeBaxkaHHs TMX UM THIIMX JHKEpEN MpaBa B Jep-
JKaBi 3aJISKUTBH BiJ] CHEIU(IKK IPABOBOI CHCTEMH, ICTOPUYHUX TPAIULLIA, Ha-
IIOHATBHIX 0COOIMBOCTEH, PIBHS MPABOBOI KYJIETYPH CYCITUTHCTBA TOIIIO.

Cepen mKepen mpasa 3aJIeKHO BiJl KOMIUIEKCY KPUTEPIiB, 110 BKITIOYA-
I0Th IOPUINYHY CHJIY BiATIOBIZHOTO JyKepela Ipasa, HOro colialibHy 3Ha-
YYHIICTh Ta CTYIiHb MOIIUPEHOCTI, PO3PI3HAIOTH MEPBUHHI Ta BTOPUHHI
JoKepena mpaBa. Takuil moxin Jkepen mpaBa MpUTaMaHHUI mepenyciMm
POMaHO-TepMaHCHKii MPaBOBil ciM’i, 10 KO HA CHOTOAHIIIHBOMY €Talti
CBOTO PO3BHUTKY TSKI€ ¥ MpaBOBa CUCTeMa YKpaiHH.

Tepsunni dxcepena npasa MiCTSITh TIPABOBI HOPMH, 1110 MaKOTh 000B’I3KOBY
IOPUIUYHY CHITY JJIs CY/IIB Ta IHIIUX IMPaBO3aCTOCOBHUX OpraHiB. Y kpaiHax
pOMaHO-TepMaHCHKOTO IIpaBa J0 TaKUX JHKepell 3a3BUYail BAHOCSTH
HOPMAaTHBHO-TIPABOBi aKTH Ta CAaHKIIOHOBaHi 3BHYai, IPUIOMY HPiOPUTET
OZHO3HAYHO HAJICKUTh HOPMaTUBHO-IIPABOBHUM aKTaM. Y NEsSKUX KpaiHax 10
NIEPBUHHUX JPKEpe]I IIPaBa BKJIOYAIOTh TAKOXK «3arajbHi IPUHIUIN IPaBay.
o emopunnux ddicepen npasa BITHOCATH paHIllIe yXBaJIEH] CyI0BI PillIEHHS,
SIKUM HaJJa€ThCs PEICACHTHIH XapakTep, Ta IpaBoBy JOKTpUHY. L{i mkepe-
JIa BiAIrparoTh TOMOMIKHY POJIb Ta HE € JOCTaTHBOIO IOPHIMYHOT 0623010 IS
YXBAJICHHS CY/IOBHX pillleHb. IX BUKOPMCTAHHS B MPOIIEC] PABO3aCTOCYBaH-
Hs1 € (DaKyJIbTaTUBHUM Ta BIJTHECEHO Ha PO3CYZ PaBO3acTOCyBada.

Ha surimHabpoMy erarri po3BUTKY HaIllOHATBHOI PABOBOI CHCTEMHE JTOMi-
HYIOYHM JKEPENIOM TpaBa B YKpaiHi BUCTyIIa€ HOPMAaTHBHO-TIPABOBHUI aKT.
[IpoTe ocTaHHIM YacoM 3HaYHO 3pOCIia POk TAKOTO JKepelia Mpasa, sk
MiXKHApOAHO-TIPaBOBi IOTOBOPH, IIIO € Pi3HOBUIOM HOPMAaTHBHO-TIPABOBHX
JoroBopis. Ha 3akoHomaBuoMy piBHI [ukepesioM rpasa YKpaiHi BU3HAHO TaKOK
3Buyai. HemonaBHo Ykpaina Bu3HaIa npakTuky €Bporeiicbkoro Cymy 3 paB
JIFOITUHM, TOOTO HOTO MpeTieICHTHE TIPaBO, IHKEPEIIOM TipaBa YKpaiHu.

§ 3. [IpaBoBmii 3Bu4ai

I[IpaBoBuii 3BUUAN — GuU3HAHE 0epICcaABOI0 NPAGULO NOBEOIHKU, WO
CKILANOCS BHACTIOOK U020 (PAKMUYHO20 OOHOMAHIMHO20 3ACMOCYBAHHS NPO-
ms2oM mpusanozo yacy. IcTOpudHO 1ie Tepite HKepeo mpaBa, SKUM pery-
JIIOBAJICS BiTHOCHHU B TIEPiOJ CTAHOBJICHHS JIep>kKaBHOCTI. Bei craponas-
Hi I1aM’ SITKYU TIpaBa OyJiv 3BOJaMU MPABOBHMX 3BHYAIB; 3aKOHU BaBIJIOHCHKO-
TO mapst XaMMmypaiii, puMchbKi 3akoHu XII Tabmuip, iHAiiCEK] 3akoHN MaHy,
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Pycbka paBna SpocnaBa Mymporo ta iH. CyKynHICTh IPaBOBUX 3BUYATIB
CTBODIOBANIA 36U4A€6e NPAGO. YIoTO HOPMHU 3aCTOCOBYBAIHCS B PUMCHKOMY
MIPaBi 1 MO3HAYAIIUCS CIICI[IAIbHUMH TEPMiHAME: MOres maiorum — 3Bu4ai
NpeKiB, Usus — 3BHYA€Ba MpakTHKa, commentarii ponificum — 3Buyai,
M0 CKIIAJIKCA B MPAKTHIII XKPeEIliB, commentarii magistratum — 3Bu4ai, 1o
CKJITHCS B MPAKTHUIN MaricTpiB TOIIO. SIKIIO B CUCTEMi HOPMaTUBHOTO
pETyIIOBaHHS MEPIIUX JIeP>KaBHUX YTBOPEHB MTPaBOBi 3BUYAi IMOCI AN J10-
MIHYIOYE MICIIE, TO 3 PO3IIUPEHHSIM Cep NePKaBHOTO YIIPABIIIHHS, YCKIIa/-
HEHHSIM CYCHIUIbHUX BiJITHOCHH, BAHUKHEHHSM JISPKaBHOI HOPMOTBOPYOCTI
BOHHM ITOCTYIAIOThCS 3aKOHAM Ta 1HIIUM JKepenaM Mpasa.

[IpaBoBUM 3BHYAll CcTa€e TOMi, KOJW BiH ONlepKye CaHKIIiIO (odiliiiHe
CXBaJIcHHs) nepkaBu. [IpaBoBMMY cTaBad HE BCi 3BMYAl, a TUTBKH TaKi,
AKi BioOpaXkalli TpUBAITy MTPABOBY MPAKTHKY 1 BiAMOBIJAIH MOPAIbHUM
3acajiaM JaHoro cycninberBa. CanKyioHysanHs 3BU4AI0 BiJ0yBa€ThCS JBO-
Ma OCHOBHHMH CHOCOOaMU: a) NIISIXOM BU3HaHHS HOTO CYIOBOIO, TOCIIO-
JTAPCHKOI0, aIMIHICTPATUBHOO MPAKTHUKOIO 1 BAKOPUCTAHHS SIK OCHOBH CY-
JIOBOTO PIIIEHHS; 0) IUISTXOM BiJICHIIAaHHS 10 HBOTO Y HOpMIi 3aKoHY. B Toii
ke gac y Benmkiit Bpruranii MiciieBHii 3BU4aii BBaKAETHCS IPABOBUM, SKIIIO
BiH JIi€ «3 HE3amaM ATHHUX YaciB», TOOTO ckiancs a0 1189 p. 3Buuait moxe
HaOyBaTH MPaBOBOTO XapaKkTepy 1 BHACIIAOK BU3HAHHS HOTO «CBOTM» IEB-
HOIO €THIYHOIO CHIJILHOTOIO, IJIeMEHeM, KacTolo Ta iH. Te, 1Mo cydacHuit
FOPHCT HE BU3HAE MPABOM, PO3IISIIAETHLCS SIK TAKe 3 TPAAUIIHUX MO3HIIIi .
Bracnigok caHKIioOHyBaHHS 3BU4ail HA0yBae 3araibHOO00B’ I3KOBOTO Xa-
paxTepy i HOro BUKOHAHHS TapaHTY€EThCS IEPKABOIO.

[IpaBoBi 3BMUail MarOTh TaKi O3HAKU:

— (hOpMYIOTBCS CAMHUM CYCHITbCMBOM,

— BHHUKAIOTh CHOHMAHHO, CTMUXIIIHO;

— L€ Henucani IpaBUiIa IOBEIiHKY (iHOA1 ycHa opMa 3BHYAI0 YCKIa-
HIOBaJIa JIOBEJIEHHA B Ccy/i (akTy HOTO iCHYBaHHS, TOMY 3 4YaCOM IIeBHA
JacTWHA 3BHYAiB Ha0yJla MHCEMOBOTO XapakTepy);

— MOXYTb 3aCTOCOBYBATHCA Ha PiBHI K OKPEMHUX COLIAIBHHUX TPYII
(roxanwvui), Tak 1 Haiii, Hapony (3aeanvhi);

— MAIOTb Oe3nepepsHull i 00HAKOGUU XapaKTep AOICPKAaHHS;

— 1X 3MICTOM € 8uU3HAUeH] TIPABUIIA TTOBEIIHKY;

— € KOHCepsamuHuMU 33 CBOEIO TIPUPOJIOIO (3aKPIIUTIOIOTH PEe3YJIBTaTH
TPHUBAJIOI CYCHUTBHOI MPAKTUKA 1 MOXKYTh BITOMBATH SIK 3arajbHi MOPaJIbHI,
IyXOBHI I[IHHOCTI HapOy, TaK 1 JIesKi Mepeacyan);

— TICHO TIOB’sI3aHi 3 penicitiHumu 1 mpaouyitinumu HOPMaMH.

! Tus.: Mypomyes I F. O HEKOTOPBIX OCOOEHHOCTSIX TPAIULIMOHHOTO TIPaBa B Pa3BUBAIO-
muxcst crpanax Asuu 1 Adpuxu. — CoB. rocynapctso u npaso. — 1989. — Ne 6. — C. 100.
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[IpoTsirom BChOTO iCTOPUYHOTO TIEPioAy iCHYBaHHS 3BUYAiB CTYIIIHB iX
IIPaKTUYHOI 3HAUYIIOCTI 3yMOBIIIOBAJIACA PI3HUMHU YMHHHUKAMH, B TOMY
YUCIIl CIIBBIMHOIIECHHSM 13 3aKOHOM Ta IHIIAMH JDKEPEIaMH Mpasa. 3a-
JISKHO Bifl pOJIi 3BUYAIB Y MMPABOBil CHCTEMI BiTOMUI ()paHITy3bKHI FOPUCT
P. laBun po3pi3usie Tpu udu 3Bu4aiB: a) 3suuai secundum legem (B mgorro-
BHEHHS JI0 3aKOHY ), SIKi IOTIOMararoTh TAyMa4uTH HOPMH 3aKOHY; 0) 3BHUai
consuetude praeter legem (kpiM 3aKOHY), SIKi 3aCTOCOBYIOTECS y pasi Mmpo-
rajuH y mpasi; B) 3Buuai consuetude abversus legem (mpotu 3akoHy),
c(hepa MOMMPEHHS SIKUX 00OMEXKEeHA, OCKIIBKU KOJIi3ii MiK 3aKOHOM 1 3BH-
YaeM BHUPIIIYIOTHCS Ha KOPHCTh 3aKOHY'.

B cyuacHuii nepioj 3Bu4a€eBe mpapo OlNbIIE MOMIMPEHE y KpaiHax
3 peNiriiHo-TpauIiitHOI0 MPaBoOBOIO ciM’ero (kpainu [liBnerHO-CxigHOT
A3ii, Appukn, apaOCchKi KpaiHu). Y JaTHHOAMEPUKAHCHKHUX KpaiHax mpaBo-
Bi 3BMYai BUKOPUCTOBYIOTHCS SIK JOAATKOBE JUKepeso npasa (Ypyraaii,
Benecyena, Aprentuna, bpazwiis). Y kpaiHax poMaHO-TepMaHCHKOT ITpaBo-
BO1 ciM’1 IpaBOBHI 3BUYAll 3aCTOCOBYETHCS ¥ BHITAIKaX, IMepeadadeHnx
3akoHOM. OITHaK Aep>KaBHO-HOPMATHBHUM PEryJIIOBaHHIM HE OXOILTIOIOTh-
Cs1 BC1 CYCITUTbHI BiTHOCHHH, TOMY 3BHYal 30epirae CBOe 3HaUE€HHS B OKpe-
MHX cepax NPUBATHOTO, 1 HABITH IMyOJIIYHOTO MpaBa.

B Vkpaini mpaBoBuii 3BU4aii Ma€ CTaryc cyocudiapnozo (000amroeo2o)
Oaicepena npasa. YIoro poiib 3pocTae y 38’s13Ky 3 pO3IIHPEHHIM CepH IpH-
BaTHOTO MpaBa.

VY c1. 7 K Ykpainu 3akpinsieHo, 1o UBUIbHI BITHOCUHH MOXYTh
peryiIoBaTHCS 3BUYaEM — MPABUIIOM MOBEJIHKH, SIKE HE BCTAHOBIICHE
aKTaMH{ [UBIUIFHOTO 3aKOHOJIABCTBA, aJie € YCTAICHHUM Y TeBHiH cdepi 1nu-
BUTEHUX BimHOCHH. OCOOIMBOTO 3HAUYCHHS HAOyBae 36uyail 0in08020 000-
pomy, IKU| aKTUBHO BUKOPHCTOBYETHCS, HAIPUKIIAJA, IPH PErYIIOBaHHS
3000B’s13anpHUX BiqHOCHH. Tak, BcraHoBieHi y cT. 526 LIK Vkpainu 3a-
rajbHi yMOBH BUKOHAHHs 3000B’s13aHb Ilepe10a4atoTh y3rOAXKeHHS [10Be-
JIHKK cy0’€KTiB BUKOHAHHS 3 YMOBaMH JIOTOBOPY, BuMoramu LK Ta inmmx
aKTiB 3aKOHO/ABCTBA, 3BUYAiB A1JIOBOTO 00OPOTY, IHIIMMH BUMOTaMH, 1110
3BHYaiHO CTaBJIATHCA. AHAJIOTYHI IOCHIAHHA € B CT. CT. 527, 529, 531,
538, 539, 613, 627, 630, 654 LIK Ykpainu Ta in. Ciig Matu Ha yBasi, 110
3BHYAH AIJIOBOTO 000POTY, SIKKI CYTIEpednTh JOrOBOpY a00 aKTaM LUBiIb-
HOTO 3aKOHOAABCTBA, Y UBIUIBHUX BiTHOCHHAX HE 3aCTOCOBYETHCS (4. 2
ct. 7 UK). Bin Mae ducnoszumuenuil xapakmep 1 iANOPSIKOBAHUM JOTOBO-
Py Ta aKTaM IUBLIHHOTO 3aKOHOAABCTBA.

' Tus.: Jasuo P., XKopgpe-Cnunosu K. OCHOBHbBIC IPaBOBbIE CHCTEMbI COBPEMEHHOC-
tu: [lep. ¢ dpani. — M., 1996. — C. 94-95.
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Y Konekci TOproBeI-HOT0 MOPETIAaBCTBA YKPAaiHU BKUBAIOTHCSA TEPMi-
HH «3BUYAl» (CT. 146), «3BUYal TOPTOBEITHLHOTO MOPEINIABCTBa» (CT. CT. 6,
293, 295), «3Bix 3BuUaiB mopty» (cT. 78) Tomo. BiamosinHo 10 4. 3 ct. 14
3akony Ykpainu «IIpo ToproBo-npoMuciosi nanaru B YKpaiHi» TOProBelb-
Hi Ta IOPTOBI 3BUYai, IPUIAHATI B YKpaiHi, 3acBiguye ToproBo-npomuciosa
najara YKpaiHu.

LK Ykpainu MiCTUTh MOCHJIAHHS 1 HA 3BUYAl HAIlIOHAIBHOT MEHIIIMHU
Ta Micuesi 3Bu4ai. Tak, 4. 1 ct. 28 LIK no3Bossie 3MiHIOBAaTH CTPYKTYPY
iMeHi (izngHOi 0cobu (mpi3BHILE, iM’S Ta IO OATHKOBI), KO iHIIE BH-
IUTMBAE 13 3aKOHY a00 3BU4YAr0 HalioHanbHOI MeHIIuHU. Crarts 333 1K
Joryckae HaOyTTA MpaBa BIACHOCTI Ha 3arajibHOAOCTYIHI 1apy MIPUPOAU
y BUTJIKaX, KO 0coba Iisra BiAIOBIAHO O 3aKOHY, MICIIEBOTO 3BHYAI0
a00 3araJibHOTO J03BOJIY BJIACHUKA BIIMOBIAHOT 3¢MEIBHOT NIJISTHKY.

B Cimeiinomy kozmekci YKpaiHu BCTaHOBJIEHO, L0 MPH BHUPIIIEHH] Ci-
MEMHOTO CIIOpY CYy 32 3as1BOI0 3aiHTEPECOBAHOI CTOPOHU MOKE BPaxyBaTH
MICIIEBHII 3BMYAl, a TAKOK 3BMYAl HAIlOHAJILHOI MEHIIMHY, 10 SKO1 Ha-
Jie’KaTh CTOPOHHU a00 OJHA 3 HUX, SIKIIO BOHM He cynepedaTrb Bumoram Ci-
MEHHOTO KOZIEKCY, IHIINX 3aKOHIB Ta MOpPaJbHUM 3acajaM CyCITUTBCTBA.

3BHyai NOMIMPIOIOTECS 1y cdepi myOIigYHOro MpaBa — B KOHCTUTYIIIH-
HOMY, aJIMiHICTpaTuBHOMY, (hiHaHCOBOMY mpaBi. KoHcTHTYyHiliHO-IPaBOBI
3BHYAl CKJIAAIOTHCS B MAPJIAMEHTCHKIHM, BUOOPUil MPaKTHINi, TisSITBHOCTI
OpTraHiB MiCLIEBOI'O CAaMOBPSAyBaHHs. 3BUYAil Ta 3aCHOBaHE HA HUX 3BUYa-
€Be MPaBo 3[aTHi BiJirpaBaT iCTOTHY pojib Y GOpMyBaHHI HalliOHAJIBHOT
IPaBOBOi cUcTeMU. BennuesHuii BIVIMB P IbOMY CIIPABIISIOTH HalliOHAJIb-
Hi, peliriiHi, iHII 0COONMBOCTI, MPUTAMaHHI KOHKPETHOMY €THIYHOMY
YTBOPCHHIO, THM 3BUYKaM, TPAJMIIISIM 1 3BHUYASIM, SIKi, IOBTOPIOIOYUCH 1 3a-
KPITITIOIOYUCH Y CBIIOMOCTI iHAWBIMIB, CTAIOTHh HOPMAMH ITOBEIiHKH.

§ 4. CynoBuii npeneaeHT i Cy10Ba NPpaKTHKA
sIK JIKepeJia mpaBa

CynoBuii MpELENeHT i Cy0Ba MPaKTUKA BUCTYMAIOTh KIACHYHUMU
(hopMamu CynIiBCHKOTO MpaBa SIK OKPEMOTO Pi3HOBHY MPaBOYyCTAaHOBYOI
nisttbHOCT. CyIOBHH MPEIENEHT 1 Cy0Ba MPaKTHKa BU3HABAIUCS hopMaMu
npasa nie B CraponaBuboMy Pumi. [Tounnatoun 3 XIII ct., mpeueaenTtHe
MIPaBO MOLIMPIOETHCS B AHTIIIII, 16 BOHO YTBOPIOETHCS KOPOJIIiBCHKUMU CY-
namu. [lpeneneHT 3’ ABIA€THCS TOMAI, KOJNH 32 CyJJOM BH3HA€ETHCS MPABO
odiuifiHoro GopMyntOBaHHS MPABOBUX HOPM.
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Hocute gacto B JiTeparypi MOXXHA 3yCTpITH BU3HAUYEHHS CY/10BOT0
npeneaenTy sIK PillieHHs Y KOHKPETHIN CIpaBi, Mo € 000B’ I3KOBUM TP
BHPIIIICHH] aHAJIOTIYHUX CIIpaB. Y MIHCHOCTI cydosuti npeyedenm (Bil JIaT.
praecedens /praecedentis/ — 1o mepenye; aHr1. precedent) — ye npunyun,
HA OCHOBI K020 YX6ANeHe PilleHH s Y KOHKPEeMHIU Cpasi, wo € 0008 'A3K08um
07 cy0y miei camoi abo HuUdHCYOT IHCManyii npu BUPIUEHHT 8 MAIOYMHbLOMY
6CIX AHANOSTUHUX CNPAB AOO BUCYNAE 3PA3KOM MIYMAYEHHS 3AKOH).

Tak, y cnpasi «[lonTopanpkuii mpotu Ykpainuy», B skiit y 2003 p. €B-
porneiicekuii Cyq 3 MpaB JIOIUHHA YXBaJIUB PILICHHS, 3aSBHUK CKapKHBCS
Ha nopymeHHs cT. 3 €Bpornelicbkoi KOHBEHIIIT MPo 3aXKCT MpaB JOIUHU
1 OCHOBOIIOJIOKHUX CBOOO, IO Iepeadadae MmpaBo KO>KHOTO HE IMi/1aBaTh-
Cs1 TOPTypaM ab0 HEJIOJCHKOMY YH TAKOMY, 0 IPHUHKMKYE HOTO TiIHICTD,
MOBO/DKEHHIO YU TIOKAapaHHIO. Y CKap3i 3asiBHHUK 3a3HAYMB, 1110 BiH OyB 3a-
CYIDKEHHUH 10 CMEePTHOI KapH Ta mepeOyBaB IIiJ BAPTOIO Y «KOPHIAOPi cMep-
Ti» B OUiKyBaHHI BUKOHaHHSA BUPOKY. /|0 HROTO He 3acTOCOBYBaBCs (iznd-
HHUH YU NCUXIYHUH OpUMYC, IPOTE€ YMOBH TPUMaHHS OyJId HECTEPITHUMHU
(#ioro TpuMany B OMUHOYHIN KaMepi Maiike 0e3 MeOIiB, 3 BIIKPUTHM Tya-
JIETOM Ta LiJI0A000BO YBIMKHEHHUM CBITIIOM, BiH OyB Maiike 1030aBIeHHi
MOYKITMBOCTI CITIIKYBAaTUCS 3 IHIIMMH JIFOOBMH).

€Bponeiickkuii Cya 3 IpaB JIIOAWHY AIMIIOB BUCHOBKY PO T€, IO Bij-
CYTHICTB Oyzb-sIKOTO Hamipy 3 OOKy Aep>KaBU MPUHHU3UTU UM 3HEBAKUTH
3assBHUKA HE MOXKE OyTH BUPIIIAILHOKO MiJCTABOO JIJIsi BUKJIFOUCHHS BU-
CHOBKY IIpo mopyuieHHs nepxasoto ct. 3 Konsennii. Ha nymky Cyny,
YMOBH TPUMAaHHSI MiJ[ BAPTOIO, K1 3asIBHUK MYCHB TEPITITH, 3aBlaBalld
HOMY BEIIMKOTO TICHUXIYHOTO CTPAXKJIAHHS 1 MPUHUKYBAIH HOTO JIIOICHKY
TigHICTh. 3HaYHI €KOHOMIYHI TPYIHOII, 3 SKMMH CTHKaiacs YKpaiHa, He
MOIVIM CIIY>KUTH IOSICHEHHSM YM BUIIPABIAHHIM HEIIPUHHATHUX YMOB TPU-
MaHHS 3asBHUKA 11i]] BapToro. O1xke, Cyn BU3HAB nopymieHHs cT. 3 KonBeH-
wii. [IpuHIMI, BUKIaeHUH B IIbOMY PillleHHi, TOOTO MOXKIIUBICTh BU3HATH
TOPTypamH Aii, SIKi HE MajJd HamMipy NPUHU3UTU YX 3HEBAKUTH 0COOY, ajie
(haKTUYIHO PHU3BEIH JI0 TAKOTO pe3yabrary, Cy MOKJIaB B OCHOBY BUpillIEH-
HS aHAJIOT1YHHX CIIPaB, Y TOMY YHCIi MPOTH YKpaiHu.

B koxHil cucTeMi IpeLieIeHTHOTO MpaBa MPeleJCHTH XapaKTePH3yIOTh-
Cs CBOIMH 0COOITMBOCTSIMH, TIPOTE MOYKHA BUIUIATH TaKi iX CIiJIBbHI pHCH:

— BU3HAHHS NPELeICHTY JHKEPEIIOM MpaBa (IEPBUHHIM JUTS aHITIOCAKCOH-
CBKOTO IpaBa i BTOPUHHUM TSI KpaiH POMaHO-TePMaHCHKOI IPaBOBO] CiM '1);

— (QopMyITIOBaHHA CYJOBHX IPEIE/IEHTIB BUIIUMHU CYTOBUMH 1HCTaH-
LISIMH;

— HOPMAaTHBHUH XapaKTep CyAO0BHUX IPELEICHTIB;
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— 3araJbHOO0OB’ SI3KOBHIA XapakTep NPENeCHTY K JUTS HIKIUX CY/IIB,
TaK 1 711 BCIX 1HIINX JEePKaBHUX OPTaHIB 1 MOCAIOBUX 0Ci0;

— BITHOCHA 3B’S3aHICTh BUIHMX CYTOBHUX 1HCTAHITIH CBOIMHU BIACHUMH
PITICHHSIMU;

— 00HaApOJyBaHHS CYJIOBHX PIllICHb MPELEACHTHOIO XapakTepy B Oro-
TeTeHsAX a0o IHMMX OQIIifHIX BUAAHHAX 1 B IIbOMY 3HAUE€HHI — MTHUCAHHUN
XapakTep MpeLeneHTy;

— (opmyBaHHS 1 QYHKUIIOHYBaHHS MPEUEICHTY Ha OCHOBI YHHHOTO
3aKOHOJABCTBA i B IbOMY 3HAaYeHHi — HOT0 BTOPHHHUIA XapakTep NOpiBHA-
HO 13 3aKOHOM;

— CIPSIMOBAaHICTh MPELEACHTIB HE TUILKU Ha OLjbIll €(peKTUBHUH 1 KBa-
TidiKoBaHUH PO3IVISII CyTaMi KOHKPETHUX CIIPaB, a i Ha 3alIOBHEHHS TIPO-
TaJliH Ta YCYHEHHs JIBO3HAYHOCTEH Y 3aKOHO/IABCTBI;

— Ka3yiCTUYHICTH MPEIEACHTY, CTBOPSHHS MOTO Ha ITiICTaBi BUPIIICH-
HsI KOHKPETHHX, MMOOAMHOKHUX Ka3ycCiB, BUMAAKiB, MHO)KHHHICTh, TIEBHA
HEY3TOKEHICTh Ta HEBMOPSAKOBAHICTD.

3MiCT JOKTPUHHU CYTOBOTO MPELEACHTY MOJISTAE caMe B 000B’I3KOBOCTI
JUISL OpTaHiB CyJOBOI BIaJM iX MOMEPENHIX pillleHb (stare decisis). llpu
IbOMY B CyZOBOMY PIIICHHI CJIiJl BAPI3HSITH Ty OTO YaCTHHY, SIKa MiCTHTb
OCHOBHUH NPUHIINII, i/1e10, BUPIILIEHHS CIIPaBH (7atio decidendi) i «ckazaHe
MK iHIIMMY (obiter dictum). lpunuun ratio decidendi (Bix nar. — Bupi-
HIaJbHUHN JOBiJ, A0Ka3, apryMeHT), 3TiJHO 3 SKUM BHUPILICHO CIpaBy, CTa-
HOBHUTH OCHOBY CYJOBOTO IPELEACHTY Ta Ma€ HOPMATHBHUI XapakTep.
B anmmiiicekomy mpenienieHTHOMY TipaBi ratio decidendi o3Hauae BUpilianb-
HY NIPaBOBY apryMEHTAIlil0, PABOBUI MPHHIIHIIL, SIKUH € TiICTaBOIO Cy/I0-
BOTO PIMIEHHS 1 IKOTO B OJAIBIIIOMY CIiT MoaepkyBatucs. Llew mpuHImm
MICTHUTBCSI B MOTHUBYBAJIbHIN YacTUHI pilleHHs (imperative conclusion)
1 SIBJIsIE COOOFO CyAOBUH CTaHIAPT — IMOSICHEHHS, YOMY came Tak OyJio BH-
pillIeHO KOHKPETHY crpaBy. [lJis OOrpyHTYBaHHS [IbOTO MPHHIUIY CYII,
YXBAJTIOIOYH PIllICHHS Y CTPaBi, 3aCTOCOBYIOTH MOJIOKEHHSI 3aKOHO/IABCTBA,
NoTIepeHI MpeleeHTH Ta MipKyBaHHs (MOTHBALiI0) CYIAiB NpH iX mpu-
WHATTI, IUTATH 3 aBTOPUTETHHUX JOKTPUHAIBHUX JKEPEs, TOCHIAHHS Ha
PILICHHST MI>)KHAPOIHUX CYJOBHX YCTaHOB Ta BiAMOBIAHUX OPTaHiB MiX-
HapOJHUX OPraHi3alliil, OPUCIUKIIIS SIKUX BU3HAHA KPaiHOW, IHO3EMHI
NpELE/ICHTH Ta 3aKOHOAaBCTBO TOIIIO.

'YMOBOIO JIii IPEIEICHTIB € HAsBHICTB JKepes iHhopMalIii 010 HUX —
cynoBux 3BiTiB. B Anrmii 3 1870 p. icHyroTh Taki BumanHs, Ak «Cynosi
3BiTIY, «ILloTHXKHEBI CyIOBI 3BiTHY, «BCceaHTMCHKI CyIOBI 3BITH» Ta iH.
Y CHIA mopiuao BunaroThes 350 ToMiB 30ipHUKIB CYTOBOT IMPAKTHKH.
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Huni mpaBoBuii npereneHT po3KprUBa€e CBOEPIAHICTH aHTIIOCAKCOHCHKO1
MIPaBOBOi CHCTEMH 1 3aCTOCOBY€eThes y Benmkit bpuranii, CILIA, Kanani,
ABcTpautii, iHmMX KpaiHax. B aHTTiiiCEKOMY TIpaBi pO3Pi3HIIOTH 000B’ I3KOB1
(OB’ s13y¥04i) 1 MEPEeKOHIINBI TIpeleIeHTH. AHTITIHCHKI Cy/Ii IPH BUPIIICH-
Hi KOHKPETHUX CIpaB ab0 MOCUIIAIOTHCS Ha BXKE iICHYIOUI MpereaeHTH
(Oexnapamopruii npeyedennt), abo CTBOPIOIOTH HOBY HOpMY TIpaBa (Kpea-
MUGHUIL npeyedeHm).

Oco06aMBOCTI CTaBIEHHS A0 MPEUENeHTY SIK 0 [ukepena npasa y CLLIA
MOJIATAIOTh Y BCE OLIBIIOMY TOCIA0JIEHHI BUMOT PUHIUTTY stare decisis,
TOOTO 000B’SI3KOBOCTI MOMEPEIHIX CYIOBHX PIlICHb, BITHOCHO BUIIIMX
cynoBux ycranoB CLLA, nepenycim BepxoBHoro cyny kpainu. BepxoBHuii
cyn CIIIA i BepxOBHi Cyqu mITaTiB y GOPMaIbHO-IOPHINIHOMY CEHCI He
3B’s13aHi BIACHUMH PIllIEHHAMH, HE 3000B’3aH] WTH 32 HUMH 1 MOXYTb
3MIHHUTH CBOIO IIPAKTUKY. BHACIITOK TaKOTO ITiIXOTy B MEXaxX Teopii mpe-
LIEICHTHOTO IIpaBa c(popMyBaIUCs NOHATTS IO3UTHBHOTO T4 HETATUBHOTO
MIPEIEeICHTIB, AKi PO3PI3HIIOTH 3a XapaKTEPOM iX BUKOPHUCTAHHS.

Tosumuenum npeyedenmom BUCTYIIAE TIONEPEIHE PILLICHHS, 3MICT KO-
Tporo 0e3 Oyib-IKUX 3HAYHUX 3MiH IMIUIEMEHTOBAHO Y PillIEHHS CTOCOBHO
HOBO{ cripaBu. TakuM YWHOM aKIEHTYETHCS yBara Ha HE3MiHHOCTI COLliaJIb-
HUX YMOB Y Traiy3i J1oJep>KaHHs IIEBHOTO NpaBa Ta HEOOXiAHOCTI 00IpyH-
TYBaHHsI aHAJIOT1YHUX BUCHOBKIB. Hecamuenum npeyeoenmom € pillieHH,
paHime copMyIbOBaHi CyIOM, B IKOMY BHACHiJOK 3MiHU KOHKPETHO-
ICTOPUYHUX YMOB NEPEIIISIAI0THCS M1IXO0/IH, SIKI JIOIIEHO 3aCTOCOBYBATH
NPY IPUAHATTI PIlICHHAS TIO CYTi CIIPaBH, IO PO3TIISAAETHCS.

IHma 0coOMMBICTE aMEPUKAHCHLKOTO TIPEIEACHTY TOJIATaE B 000B 513~
KOBOCTI JIJTSl BCIX HIDKYHX JIAHOK CYIOBOI CUCTEMH PE3YIIBTaTiB TIIYMAICHHS
KOHCTHTYITIHHUX aKTiB Ta 3BUYAHUX 3aKOHIB, HAJaHOTO BUIITUMU CYIOBH-
MU {HCTaHIISIMU Ha Qe/lepaTbHOMY PiBHI Ta piBHI OKPEMHUX IITATiB. Y pe-
3yIIBTaTi TaKOTO MiaXony (GopMyeThCs BiTHOCHO CaMOCTIHHUN Pi3HOBUJ
NpPELENCHTY — HpeyeOeHm MIYMAYeHHs.

OcTtaHHIM 9acoM KOHLICTILIiS MPEeLeeHTY TTyMaueHHs Ha0yBa€e Bce Oi1b-
1101 aKTyaJIbHOCTI JJ1s1 YKpaiHu y 3B’A3Ky 3 pakTukoto KoHcTuTyLiitHOTO
Cyny Yxpainu. 3a Koncrutymieto Yikpainn Koncrutyniiinuii Cyn Ykpainu
Mae BHKIIIOYHE TIPaBO Ha HajaHHs ogimiiiHoro TymadeHHs: Koncrurynii ta
3akoHiB Ykpainu. Pimmenns Koncruryuiitnoro Cyny Ykpainu mono ogimii-
HOTO TIyMa4yeHHSI MalOTh 00OB’SI3KOBUI XapakTep /sl BCiX (i3UIHHUX Ta
IOPUINYHMX 0Ci0, a TaKOXK OpPraHiB eP>KaBHOI BIAJX Ta MICIIEBOTO CaMO-
BpsimyBaHHS Ha Teputopii Yipainn. Ogaak Koncruryniiauii Cyn Ykpainu
3MIACHIOE IHTEPIIPETANIHHY AISIBHICT HE TUTBKH Y MEXax CIeIialTbHOI IPo-
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MeaypH, a ¥ i yac yxXBaJleHHS PIllIeHb PO BiAMOBiMHICTh KOHCTUTYIIIT
YKkpaiHnu 3aKOHIB Ta IHITUX BH3HAYCHUX 3aKOHOM IPABOBUX aKTiB. Y MOTH-
BYBaJIbHIM YaCTHHI WX PIlIEHb MOXKYTh MiCTUTHCS MPaBOTIyMadHi MOJIO-
JKeHHSI, B TKUX PO3KPHUBAETHCS 3MICT BinnmoBiqaux HOpM KoHcTHTy1Iii YKpa-
{HM Ta IOPUIMYHHX aKTiB, KOHCTUTYLIHHICTD SIKHX ITEPEBipsIIach.

Hanpuxknan, B n. 3 a63. 1 moTuByBansHOi yactuau Pimenns Koncru-
tyuiliHoro Cyny YkpaiHu y cnpasi po 3acTOCYBaHHS YKpaiHCHKOI MOBU
Big 14 rpynns 1999 p. po3’scHA€ThCS, O HiA IepKaBHO (0QiliifHOI0)
MOBOIO PO3YMI€TBCSI MOBa, SIKiil Jep>KaBOIO HaJaHO MPaBOBUH CTaTyC
000B’SI3KOBOTO 3acO0y CIINIKyBaHHS y MyONiYHUX cepax CycmiibHOTO
xutTs. Take mrymadenHs: Koncrutyniinoro Cyny YkpaiHu He TOCTYa€eTh-
Cs1 32 FOPUIMYTHOIO CHJIOIO TITYMadeHHIO, SIKe HaJIa€ThCS B MEXKaX CIeIiallb-
HOI TIPOIIENyPH, 1 TAKOXK € 3arajJJbHOOO0B’ I3KOBUM, IIO IiITBEPIKYETHCS
ronoxkeHHAMH cT. 150 Koncturymii Ykpainu Ta cT. 69 3akony Yikpaiau «IIpo
Koncruryuitauit Cyn Yipainmy.

[IpaBoTirymauni monoxxeHas Koncturytiitaoro Cymy Yipaiau oneprkanu
B JIiTEpaTypi Ha3By NPAGOGUX NO3UYIl, 1O € PE3YIBTaTOM CUCTEMHOIO TIIy-
MadeHHs HUM KoHCTHTY1Ii, 3aKOHIB Ta 1HIIMX NPaBOBHX aKTiB YKpaiHu, sKi
Y KOHILIEHTPOBAaHOMY BUIJISI/II BUPAKAIOTh HE TUILKHU OYKBY, a i yX BiAIOBiA-
HUX 3aKOHO/IaBUMX IOJIOKECHb, MAIOTh O(IIiiHHIN, 3araTbHOO0O0B  I3KOBHIA,
HOPMAaTUBHUI XapaKTep Ta MICTAThCA B YCiX BUAAX MOTO aKTiB, KpiM BHY-
TpitHBOOpranizaniiaux. [IpaBosi nozunii Koncruryuiitnoro Cyny Yipaian
€ He «3BUYaiHIMID) CYJJOBIMH TIPELCICHTaMH, a TIpelie/IeHTaM1 TTyMadeHHsI,
IO CTAHOBIIATH 3Pa30K IHTEPIIPETAIii BiIIOBIIHUX ITOJIOKEHB 3aKOHOIABCTBA,
SAKAN € 000B’I3KOBUM TIPH BUPIIIEHH] BCIX aHAJIOTIYHUX CIIPAB.

IIpakTrka cyaiB 3araiapHOI FOPUCIUKIII B YKpaiHi odiriiiHo He BU3Ha-
€THCA JDKEPEIIOM TIpaBa, MPOTe HIDKYI CYAO0BI IHCTaHIII{ 3aBK/ 1 HAMAararoTh-
Cs1 CITiTyBaTH MPAKTHUII BUIIHX CYIB MIPH PO3B’s3aHHI aHAJIOTIYHUX CIIPaB,
OCKIJIBKH B TIPOTHBHOMY pa3i iX BUPOKH Ta PillIeHHS MOXYTh OyTH CKaco-
BaHi B amneJsLiHHOMY YM KacaliifHOMy Hopsaky. OTxe, CyaoBa MpaKTUKa
BUIIMX CYJOBHX iHCTaHILINA BHCTYIIA€ OPIEHTUPOM SIK I HHKYUX CYHIB,
TaK 1 U1 iHIIKUX MPaBO3aCTOCOBHHUX OpPTaHiB.

V nijoMy B KpaiHax, o HajexaTh a00 TSDKIIOTh 10 POMaHO-TePMaHCHKOT
NPaBOBOi CUCTEMH, CY/IOBa MPAKTHKA, K MPABUIO, HE BUXOIUIIA 32 MEXI
TIlyMaueHHs 3aKOHY, 1 CyIOBHH IpeleneHT oQilliifHO He BU3HABaBCs Qop-
Moo mpaBa. Hanpukinmi XX CT. 32 yMOB 30JIM)KEHHS aHIJI0-CAKCOHCHKOT
1 POMaHO-TepPMAaHCHKOT IPaBOBUX CHCTEM MPEIE/ICHT IEPETBOPIOETHCS Ha
BTOPHWHHE JDKEPENO MpaBa B OCTaHHIX, PO IO CBiMYaTh, HAIPUKIIAL, Pi-
menHs €sponerickkoro Cyay 3 MpaB JIIOAWHY, sIKI HA0yBarOTh MPENeIeHT-
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HOTO 3HaUeHHS 1 U151 KpaiH pOMaHO-TepPMaHCHKOTO IpaBa. 3aKOHOM YKpaiHu
«IIpo BUKOHaHHS PillIeHb Ta 3aCTOCYBAHHS MMPAKTUKU €BPONEHCHKOTO CyIy
3 TIpaB JIIOAMHWY» TpakTrka €Bponeiicbkoro Cymy, ToOTo HOro npeueaeHTHe
npaso, oiliiiHO BU3HaHA JKepesIoM paBa Ykpainu (ct. 17).

§ 5. HopmaTnBHO-NIpaBOBHIi J0TOBIp

HopMmartuBHo-nipaBoBHii 10r0Bip — ye dgocmoponts abo bazamocmo-
POHH3L Y2004, 8HACTIOOK AKOI BCIAHOBTIOIOMbCS, IMIHIOIOMbBCSL YU CKACOB)-
ombesi Hopmu npaed. JIoroBOpH 3 HOPMAaTHBHUM 3MICTOM Ha BiMIiHY Bij
THIIMBITyaJIbHO-TIPABOBUX JIOTOBOPIB (HAIPUKIIA]T, TOTOBOPY KYIiBIi-IIPOAAKY,
TPYAOBOTO KOHTPAKTY, MUTIOOHOTO KOHTPAKTY) 3aBXKIH MICTATh 3araibHi
TIpaBHJIa MIOBEIHKH 1 HE MAOTh TIEPCOHI(DIKOBAHOTO XapaKTepy.

HopmaTtrBHO-TITpaBOBHIA JOTOBIp XapaKTEPU3YEThCS TAKUMH PUCAMU:

— 1€ IPaBOYTBOPIOIOYHH aKT, 3MICTOM SIKOTO € COPMYIbOBaHI CTOPO-
HaMH JIOTOBOPY B3a€MHI IpaBa, 000B’A3KH, MOPSAAOK iX peanizaii, a TaKox
BiJINIOBIJIAIBHICTh 32 HEBUKOHAHHS 200 HEHAJIC)KHE BUKOHAHHSI JOOPOB1IIb-
HO IPUHHSATHAX Ha cebe 30008’ I13aHb;

— #ioro 1OpuUANYHA CHJIA 3aJISKHUTh BiJl IIPABOBOTO CTATyCy CYO €KTIB,
10 HOTO YKJIaJaroTh (HAUTHUIIOBIIIMMY Cepell HUX € JiepikaBa, Mi>KHAPOIHI
oprasizailii, Jep>aBHi OpraHu, MocajoBi 0Co0H);

— HOPMAaTHBHUH JOTOBIp BUCTYIA€ YaCTUHOIO HAL[IOHAIBHOTO 3aKOHO-
JTAaBCTBA: 3 OJTHOTO OOKY BiH € MOXiTHUM BiJl KOHCTUTYIIIi 1 3aKOHIB, 3aCHO-
BaHUIl Ha HUX, HE MOXE M CYNEepevnTH, JOMOBHIOE | KOHKPETH3YE YHHHE
3aKOHOMIaBCTBO, a 3 IPYTOT0 — CIYTY€ OCHOBOIO JIJISl YXBAJICHHS 1HIITHX
IOPUINYHHX aKTiB;

— BIH MOKJIMKaHWI 3a0e3MeunTy MyOIiYHMIA, 3araIbHUN iHTepec, BCe-
3arajipHe 01aro, TOMy BUKOHaHHS JIOTOBIPHHX 3000B’s13aHb TapaHTYEThCS
JIEPKABOIO IIISIXOM 3aCTOCYBaHHsI pi3HUX (OpM, 3aC00iB, METO/IB, Y TOMY
YHUCITi IPUMYCOBOTO XapakTepy;

— HOPMAaTHUBHHI JOTOBIp YKIamaeThcs i HaOyBae YMHHOCTI 3TiAHO
3 BCTAHOBJICHOIO IPOIICIYPOrO (paTudikallis, 3aTBEPHKCHHS, Y3IOIKCHHS,
KOJIGKTUBHI [IEPEroBOpPH, TOIIO);

— BiH pO3paxOBaHUH Ha TPUBAJIMH CTPOK Jii, OaraTopasoBe 3acToCy-
BaHHS

HopmarnBHO-TIpaBOBi TOTOBOPH MOAUISAIOTE HA MIXKHAPOAHI Ta BHY-
TPINITHBOIEPKABHI.

Miscnapoonuil 0oeogip — 1€ yrojga Mixk Jep)kKaBaMd Ta 1HIIUMHU
Cy0’€KTaMu Mi>KHAPOIHOTO TIPaBa 3 MUTaHb, 110 CTAHOBIISATE JISI HUX CITLTh-
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HU iHTEepec, sKa PEeryiioe X BIIHOCUHY IUISXOM YTBOPEHHS B3aEMHUX
npaB i 000B’s3kiB. MixkHapOIXHUH NOTOBIp SK popMa 3aKpilIeHHS
MIKHapOAHO-MTPaBOBUX 3000B’A3aHb MOXKE MaTH Pi3HI HAlIMEHYBaHHS:
«KOHBEHLIS», «HAKT», «yTofa», «IIpoToKom» Ta iH. [lopaaok yknaaeHHs,
BUKOHAHHS Ta IPUIIMHEHHS i1 MDKHAPOIHUX JOTOBOPIB YKpaiHU peryio-
eThcst Konerutymiero Ykpaiau Ta 3akoHoM Ykpainu Big 29 gepsas 2004 p.
«IIpo MixkHapoaHi gOoroBOpH YKpaiHw». Bix imeni Ykpainu Mi>kHapomHi
noropopu yknanae [Ipesunent Ykpainu. 1le, 30kpemMa, momiTHYHI, MUPHI
JIOTOBOPH; JIOTOBOPH, 1[0 CTOCYIOTHCS MpaB, CBOOO, 000B’SI3KiB JIFOIMHH
1 rpoMasIHMHA; TOTOBOPH MPO Y4acThb YKpaiHU B MDKIEp)KaBHUX COI03aX;
JOTOBOPH IIPO BUKOPUCTAHHS TEPUTOPii Ta MPUPOIAHUX pecypciB YKpaiHu
Ta iH. 3roga YkpaiHu Ha 000B’SI3KOBICTH JJIS HEl MIXKHAPOITHOTO JOTOBOPY
MiATBEPAKY€ETHCS IUISIXOM HOTO MiANUCaHHs, patudikallii, 3aTBepIKeHHS,
OPUHHATTS, IPUEAHAHHS 10 HOTO. YWHHI MI>KHAPOAHI JOTOBOpU YKpaiHW,
3rozia Ha 000B’A3KOBICTH SIKMX HajaHa BepxoBHoto Panoto Ykpainu, € yac-
THUHOIO HAIL[iOHAJILHOTO 3aKOHOIABCTBA 1 3aCTOCOBYIOTHCS Y OPSIKY, Tepea-
OaueHOMY /I HOPM HalliOHaJIbHOTO 3aKoHOAaBcTBa (cT. 9 KoHctuTyii
VYkpainn, ct. 19 3akony Ykpaiau «I1po Mi>KHApOIHI TOTOBOPH YKpaiHW»).

Buympiwnvooepoicasri 0ocosopu 3a TaTy3eBOI0 03HAKOIO KIacH(iKyIOTh
Ha KOHCTHUTYIIiHHI, aIMiHICTpaTHBHI, TaKi, IO YKIaIaloTbcs B cdepi Tpy-
J0BOro, (hiHAHCOBOTO TIpaBa, Ta iH. [IpuKIagaMu KOHCTHTYLIHHOTO J0TO-
BOpy MoxyTh Oyt KoHcTuTyuiitnuii norosip mixk Bepxosnoro Panoro
VYkpainu ta [Ipesunenrom Ykpaiawm, skuit qisB 10 npuitHITTs KoHcTHTY I
VYkpaiau 1996 p., @eneparuBHUA TOTOBIP MidK cy0’ekTamu (emeparii mpo
PO3MEKYBaHHS PEAMETIB BiJaHHS 1 KOMITETEHITIi Mi>K HUMHU.

B TpynoBomy mpaBi po3pi3HSAIOTH /1B BUAW HOPMATHBHUX JIOTOBOPIB:
KOJIGKTUBHI JOTOBOPH 1 KOJISKTHBHI YTOJTH.

Konexmuenuii 00206ip — 11€ IBOCTOPOHHS YIoOAa, IO YKIaJa€ThC MK
npodCcHiTKOBUM KOMITETOM, SIKM IIPEACTABIISIE TPYAOBHUI KOJIEKTHB, 1 BIac-
HUKOM TIiIMPHUEMCTBA, YCTAHOBHU, OpPTaHi3allii 3 METOI0 PeTyIOBaHHS BH-
POOHHMYKX, TPYAOBUX, COLIAIbHO-EKOHOMIYHMX IHTEPECIB MPalliBHUKIB
1 BJIaCHUKIB. Y I[bOMY JJOTOBOPi BCTAHOBIIIOIOTHCS B3a€MHI 3000B’I3aHHSI
CTOpIH OO0 PETYNNIOBaHHsI 3MiH B OpraHi3alii BUpoOHHUIITBA 1 Mpalli; HOp-
MyBaHHS 1 OIJIATH Ipali; y4acTi TPyJOBOIO KOJIEKTHBY B ()OpMyBaHHI,
PO3IOALTI 1| BAKOPHCTaHHI IPUOYTKY ITiAIPUEMCTBA; 320€31IeUeHHS KHUTIOBO-
OOy TOBOTO, KYJIETYPHOTO, MEAMIHOTO OOCITYyTOBYBaHHS IMPAIliBHAKIB Ta iH.
[TpoeKT KONEKTUBHOTO JIOTOBOPY OOTOBOPIOETHCS 1 CXBATIOETHCS 3arallbHH-
MU 300pamH (KOH(EPEHIIIEI0) TPYIOBOTO KOJICKTHBY.

Konexmuegni y2o0u yxiaanaroTbcs Ha JBOCTOPOHHIN OCHOBI Ha Pi3HHX
piBH:X. ['eHepanbHi yronu yKIaaaloTbes MiX 00’ €THAHHAMHU TPOQCITiIOK
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1 BIACHUKIB MIATIPHEMCTB. Y HUX 3aKPITUTIOIOTHCSI OCHOBHI MPHUHITUIH 1 HOP-
MH peajtizallii CoIliaTbHO-€KOHOMITHUX, TIOJMITHYHUX 1 TPYTOBUX BiTHOCHH.

BimnoBigHi yrony iCHYIOTh Ha TaTy3€BOMY 1 perioHaIbHOMY piBH:X. [1o-
PSUIOK YKJIAIaHHs Ta BUKOHAHHS KOJIEKTHBHUX JOTOBOPIB 1 yTo/l BU3HAYA€THCS
3axoHoM Ykpainu Bif | sumHS 1993 p. «lIpo KoJIeKTHBHI JOrOBOPH 1 yTOmm».

Ponb HOpMaTHBHO-IIPAaBOBUX JOTOBOPIB sIK POPMH IpaBa MOCTiHHO
3pOcCTae, 10 3yMOBJIEHO 00’ €KTMBHUMH MpoLiecaMu AeLEeHTpati3alii mpaBo-
BOT'O peryioBanHs. HopMaTuBHMI ZOTOBIp € MBUAKAM, 3pYYHHM 1 IPOCTUM
croco0OM peryiioBaHHS BiJIOBIAHUX BiAHOCHH, Ja€ 3MOTY BPaxOBYBaTH
B3a€MHI iHTepecH Cy0’€KTiB 1 3a0e3meuyBaTy BiJTHOCHO Oe3KOH(IIIKTHE ic-
HYBaHHSI TPOMaJITHCHKOTO CYCIITLCTBA.

§ 6. HopmaTuBHO-IPABOBUI AKT

HopmaTtuBHO-IpaBoBMii aKT — ye 0Qiyitinuil OOKYMeHm, NPUtHAMuUL
KOMRemenmuumuy cyo ’exmamu HOpMOmeEop1UOCmi, AKUE GCMAHOBIIOE, 3Mi-
HIOE abO CKACOBY€E HOPMU NPAGBA.

HopmaruBHo-mipaBoBuUii akT gk ¢opMa mnpaBa 3’sSBISETHCS HAa paHHIX
eTarnax po3BUTKY JEp>KaBHOCTI i B OUIBIIOCTI KpaiH MOCTYIOBO, BUTUCKY-
I0YM MIPaBOBi 3BWYAl 1 IPABOBY JOKTPHHY, CTA€ OCHOBHHM HOPMAaTHBHUM
PEryasTOPOM y CYCHUIBCTBI. 3 IOCUJICHHSM JIE€p>KaBHOI BIaaH, il IieHTpa-
J3aITi€10, PO3BUTKOM IIPABOBOI KYJIETYPH AiSUTEHICTH 3aKOHOIABIHMX OpTaHiB
JeprkaBu HaOyBa€e MPIOPUTETHOTO 3HAYCHHS, A IPABO OZEPXKYE HOBY, aBTO-
PUTETHY 30BHINTHIO ()OPMY BHUPa3y — 3aKOH.

HopmaTuBHUi1 aKT BiTHOCATE 0 nEPEUHHUX 0dicepel npasa MPAKTUIHO
B YCIX Cy4acHHUX JiepKaBax. 3 OISy Ha HOTO I0puANYHY (HOpMY 1 3MICT 1€
HaiO1IbII JOCKOHANE JKepenio npasa. Ha BiaMiny Bif iHmumx ¢Gopm mpasa
HOPMAaTHBHO-IIPABOBHUH aKT XapaKTEPU3y€EThCSI TAKUMH PUCAMU:

— TMPUHMAETHCA TUTBKH YIOBHOBKEHHUMH CY0’€KTaMHU HOPMOTBOPYOCT,;

— Mae BU3HAYEHY CTPYKTYPY, YiTKO OPMYIIOE 3MICT IPAaBOBUX HOPM,

— Mae MUChbMOBY (DOPMY 1 OTIPUITFOIHIOETHCS B OQIIIHHUX BUIAHHSX,
IO JIa€ 3MOTY OIIEPaTHBHO JIOBOJHMTH HOTO J0 BiJIoMa ajpecaris;

— PO3POOIAETHCS 1 YXBANMIOETHCS 3 JIOACPIKAHHSIM BCTAHOBIICHOT 3aKO-
HOM IIpOLIeNypH;

— Moxe OyTH OllepaTHBHO 3MIHCHHH 1 JOTTOBHEHHUH BiJIOBIIHO IO 1O-
TpeO CoIliaabHOT MPAKTHKH;

— € 000B’SI3KOBUM JI0 BUKOHAHHS 1 MiCTUTh TapaHTii Ha BUITAJJOK HOTO
MOXKIIMBOTO MOPYILICHHS;
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— WiIATae CUCTeMAaTH3aIlii, Ska Ja€ MOKIIUBICTh JIETKO BiAIIyKaTH
HAOTO B HOPMAaTUBHO-IIPABOBOMY MAaCHBI.

Ili 0coOIUBOCTI 3yMOBITIOIOTH TOMIHYIOYY POJTE HOPMATHBHOTO aKTa
B cucteMi (hopM TpaBa B KpaiHax poMaHO-TePMaHCHKOI IIPaBoOBOi ciM’1 Ta
HOTO MOIMPEHICTh B KpaiHaX aHIIO-aMEepPHUKaHCHKOTO MTpaBa. HopmarusHO-
NPaBOBHH aKT € OCHOBHOIO ()OPMOIO IpaBa i B YKpaiHi.

HopmaruBHi akTu 3a0e3neuyroTh e()eKTUBHE MPABOBE PEryIIOBaHHS
y BIINOBIAHHX c(hepax CycHinbHUX BiZHOCHH. BoHu:

— Ougbepenyitiosani 3a BUAaMH OpraHiB, sKi X BUJAOTh. Anapar Aep-
JKaBU CKJIAIAETHCS 3 PO3TATYKEHOI CUCTEMH OPTaHiB, HAJIICHUX TICBHUM
00CSrOoM HOPMOTBOPYHX TTOBHOBaXKEHb, SIKUH peanizyeThesl NUISIXOM TpH-
HHSTTS HOPMAaTHBHUX aKTiB Pi3HUX BUJIIB Ta Pi3HOI cdepu Iii;

— KOHKpemu306ani 3a MPEIMETOM MIPABOBOTO PETYIIOBAHHS, IO BiJIO-
OpakaeThCs B Ha3Bi (MpeaMOyITi) HOpPMAaTHBHOTO aKTa;

— ICHYIOTB Y BUIVIII i€papXiuroi CACTEMH, B OCHOBI SIKOT JIGKUTH 10pU-
OU4HA Cuna aKTiB — BIIACTUBICTh HOPMATHBHUX aKTiB, III0 BU3HAYAE iX CITiB-
BiJTHOIIICHHS 32 3MICTOM 3 iHIIUMH HOPMAaTUBHUMH aKTaMH 1 3aJI€KHUTh BiJl
KOMIIETEHIIi HOPMOTBOPUYOTO OPTaHy Ta HOTO MICIl B MEXaHi3Mi JIepKaBH.

CucreMy HOPMaTUBHO-TIPABOBHX AKTiB OUOIIOE KOHCHMUMYYis NEPIKABH.
Lle ocHOBHMIA 3aKOH, SIKM Ma€ HAMBUILY IOPUIMYHY CUITY. 3aJI€KHO BiJ CIIO-
coOy BUpa)XeHHS PO3PI3HSAIOTH MUCaHI Ta HEMUCaHi KOHCTUTYLII. [Tucana
KOHCmumyyis CKIaAa€eThesl 13 OMHOTO ab0 EKUTBKOX OKPEMHX JOKYMEHTIB,
NPUIHATHX B Pi3HUH Yac 1 0illiifHO MPOTOJIOMIEHNX OCHOBHUMH 3aKOHAMH
nepxasu. Tak, Korcrurymis LBerii cknanaerses 3 akra «DopMa npasmiHHD,
aKTa Mpo MPEeCTOJIOHACIIIYBaHHS 1 akTa Ipo cBoOomIy NpyKy. Henucanorwo
KOHCMUmyyicio Ha3UBAIOTh CYKYTTHICTh HECUCTEMATH30BaHNX 3aKOHIB, CYJI0-
BUX TIPEIEICHTIB 1 3BUYAIB, SKI (PAKTHIHO 3aKPITUTIOIOTH TICBHHAN JICpyKaBHHIMA
nan y Kpaidi, ane (opMaisHO HE MPOTOJIOIIEHI ii 0CHOBHUM 3akoHOM. He-
MUCaHi KOHCTUTYIIIT MaroTh Benmka bputanis, HoBa 3enanmis, [3pains.

Hacrymauit mabens B iepapxii HOpMaTUBHUX aKTiB 3aiMarOTh 3aKOHU,
SIK1 yXBAJTIOIOTHCS MAPIaMEHTOM 1 MalOTh BHILY IOPUANYHY CHITY [TOPiBHS-
HO 3 HOPMaTHBHUMHM aKTaMH iHIIMX AEpKaBHUX opraHiB. Buau 3akoHiB
BHOKPEMITIOIOTH 3a iX 3MicTOM, (popMOI0, IOPUAMYHOIO CHIIOKO i TOPSIKOM
yxBaJieHHA. HalO1bIl TOMMPEHUMH € KOHCTUTYLIHHI (OpraHivyHi) i mo-
To4Hi (0a30Bi, paMOYHi, MPOrpaMHi) 3aKOHU. Pi3HOBHIOM MOTOYHOTO 3a-
KOHY € K0OeKc — pe3yJIbTaT HayKOBOi cHCTeMaTH3allii HOpM IpaBa MeBHOT
raixysi. Y kpaiHax poMaHo-repMaHchkoro mnpasa (@pantis, ®PH, Icnanis,
Itamis, [lopryraimis) Maiixke Bci OCHOBHI TaiTy3i IIpaBa Konu(ikoBaHi: iCHYIOTh
[IUBUTEHUM, TOPTOBEILHUH, KPUMIHATEHUH, KpUMIHATEHO-TIPOTICCYaTbHIUH,
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Po3oin 11. @opmysannsa npasa ma iio2o drxcepena

UBUTBHAN MPOLIECyaTbHUN KOIEKCH, KOIEKC 3aKOHIB PO MPaIlio, COIiab-
HUU KOJIEKC Ta 1H.

Oco0uBy poIib B peryitoBaHHi Takux cep, K OCBiTa, 0XOPOHA 3710POB’s,
coLliaJbHE CTPaxyBaHHS Ta iH., B IESIKUX 3apyODKHUX KpaiHax Biirpae oene-
208aHe 3aKOHOO0ABCHIB0 — CUCTEMA aKTiB, IPUMHATHX OpraHaMH BUKOHABUOT
BiIaau (ypsIoM, MiHICTEpCTBAaMH, BIJOMCTBAMH) Ha OCHOBI TOBHOBa)XEHb,
HaJIaHUX iM MapIaMeHTOM, 3 IUTaHb 3aKOHOAABYOTO peryiroBanHs. [Ipu-
KJIaJIOM TOMY MOXYTb OyTU opdoHaHcu — aKTH, 0 IpuiMaroTecst Pagoro
Minictpis @panuii 3 J03BOITY MapIaMeHTy i 3a BUCHOBKOM JleprkaBHoi Paan
3 INTaHb, K HAJIEXKaTh 10 chepyu 3aKOHOAABCTBA; B ITamnii — 1ie 3axonodas-
yi dexpemu, BUIaHI ypsioM, dexpemu IIpe3udenma, ki MaroTh CHTY 3aKOHY.
Bumioro ¢opmoto aenerosanoro 3akoHoznaBcTBa y Benukiit bpuranii € nakas
6 Paoi, sxuii BUTAETHCS yPSIOM Bifl iMeHi KopoireBy 1 Taemuoi Pamu. Akt
JeTIETOBAHOTO 3aKOHOJABCTBA (PaKTUUHO MAIOTh CHUITY 3aKOHY.

Kpim 3akoHOaBUMX aKTiB, CHCTEMa HOPMATHBHO-ITPABOBHX aKTiB BKIFO-
4ae i YUCIICHHI ni03aKOHHI akmu, TPUXHATI LEHTPaJIbHUMH 1 MiCLIEBUMHU
OpraHaMH BHKOHABYOI BIaau (peryiaMeHTH, aMiHICTPATUBHI [UPKYIAPH,
Haka3| MiHICTpiB, iHCTpyKUii Tomo). Taki akTH 3aCHOBaHI Ha 3aKOHAX, HE
MOXYTb IM CYNIEPEYNTH 1 MOKIMKaHI KOHKPETU3YBATH IX 3MICT.

— § 7. 3araJbHI NPUHUIMIIM IPABA TA IPABOBA
JOKTPHHA SIK JiKepeJia npaBa

VY neqkux mpaBOBUX CHCTEMaxX OCOOIMBOTO 3HAYEHHsI Ha0yBa€ MPpaBoBa
nmoxrpura (I'perisi, @paniis, [1IBeris), a TakoK Tak 3BaHi 3arajibHi MPUH-
uunu npasa. OCTaHHIM TPaAULIIHO HaJal0Th BEJIMKE 3HAYEHHS B CUCTEMI
JDKEpEI POMaHO-TEPMaHCHKOTO ITPaBa, BITHOCAYH iX 10 IEPBUHHUX JKEPEI
mpaBa MopsAl i3 HOPMaTUBHO-NIPABOBUMH aKTaMH Ta CaHKI[IOHOBAaHUMH
3BHYasiMU. [HOJI 3arajbHi MPUHITUITH NTPaBa PO3MIISIAIOTH SK JKEPEIIO mpa-
Ba, 110 3HAXOAMTHCS MOHAJ BCiMa IHIIMMHU JDKEpPEJaMH Ta Ma€ HaJl HUMHU
nepesary.

3arajbHi NPMHUUNM NPABA GUX00SMb SK 3 HOPM NO3UMUBHO20 NPABaA,
MAaK i 3 camozeo iCHyI04020 @ Kpaini npagoeo2o NOpsIOKy ma AIAI0Ms cob0io
NONI0JNCEHHS 00 EKMUBHO20 NPABA, SKI MONCYMb SUPANCAMUCS A0O0 He Upa-
JHCAMUCS 8 MEKCMAX NUCAHO20 NPAsa, ajle MAalomb 3A2albHUll Xapakmep ma
0006 ’3K080 3ACMOCOBYIOMbCA 8 Y008Il npakmuyi'. J10 TaKUX MPUHLINIIIB

! ITus.: Bepoicens JK.-JI. O6mias teopus npasa. — M., 2000. — C. 163.
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Yacmuna mpems:. 3acanvHe 6ueHH npo npaeo

HaJIe)KaTh MPUHIIMIL JTOJICPKAaHHS MPaB JIOIMHM, IPUHITUI HAI[IOHAIEHOTO
CYBEpEHITETY, TPUHIIUIT BUCIIOBJICHOCTI B 3aKOHI 3arajJbHO1 BOJ, TPHHITHIII
«BCE, 110 HE 3a00POHEHO 3aKOHOM, TO JI03BOJIEHO», IPUHIIMIT MOXKIIMBOCTI
BUMHSTHU BCE, 110 HE 3aBJA€ IIKOIY IHIIUM, IPUHIIII BCTAHOBJICHHS TUIBKI
TaKWX MIOKapaHb, SIKi Oe33anepedHo HeoOXiH1 I 3arajdbHOTO Oara, Ta iH.
Jo 3arajpHUX NPUHLIMIIB IpaBa SK JUKEPEI MPaBa BiAHOCATH TAKOXK «IPUH-
LU MOPAJIBHOTO MOPSIZIKY, SIKi HE 3alMCaHo B 3aKOHI». Jl0 HUX HaIeXars,
30KpeMa, Taki: «00MaH CIPOCTOBYE BCi1 IOPUANYHI HACTIJKNY, «HIXTO HE
MOke OyTH CyIJIeI0 y BIaCHiH crpaBi», «XTO MUIy€ BUHYBaTOTO, Kapae He-
BUHYBAaTHUX», «THIB HE BUIPABIOBY€ MOPYIITHHUKIBY TOILO.

[IpaBoBa HOKTpUHA TPAAUIIIHO HAJIEKHUTH IO BTOPHHHUX JDKEpET SIK
POMaHO-TEPMAaHCHKOT0, TaK 1 aHIIIOCAKCOHCHKOTO mpaBa. OcobnuBe 3Ha-
YeHHS BOHA 30epirae y kpaiHax pemiriiHO-TpaguIiiHoi ciM’{ mpaBoBUX
CHCTEM, 30KpeMa y PENITIHHUX IPAaBOBHUX CHUCTEMaX, MEPEAYCiM Y MyCyiIhb-
MaHCBHKOMY TIpaBi. [TOHATTS «IIpaBoBa JOKTPHHAY € TIOX1THAM BiJl 3arajbHO-
¢inocodcrkoro po3yMiHHA TOKTPHHH, SIKA PO3MIAJAETHCS SIK BUYCHHS, Ha-
YKOBa TeOpisi, CHCTeMa iJieil Ta MOTIAIIB, KepiBHUH TEOPETUIHHUN Ta TOMTi-
tuaHui npuHnui. [IpaBoBa 10OKTPUHA A675€ cOO0I0 KOHYEenmyabHi ioei,
meopii ma noaniadu wooo npasd, OeprHcasHO-NPaABosoi OitiIcCHOCHI 8 YiioMY.
Bona nposisnaemucs 6 HAYKOBUX NPAYAX UOAMHUX YUEHUX-TOPUCTIG.

VYnepuue B icTopii MrofcTBa npodeciiina TymKa BUIATHUX IOPHUCTIB Oya
BUKOpHUCTaHa sIK Jpkepesio npasa B CrapogaBHboMy Pumi. [Ipu posrsiai
CHIpHUX MUTaHb CTOPOHH, IO Opajy yyacTh B CyIOBOMY IPOIIECi, 3BepTa-
JMCSI 10 BU3HAHUX IOPHCTIB, IMEHA SIKUX AiMIUIM 1o Hamux 4daciB ([ai,
ITaBen, Ynemian, Mogectun, [laninian Ta iH.), 3 IPOXaHHSAM BUCIOBHTH
CBOIO IyMKY 3 THX YH{ IHIIMX MUTaHb LOI0 HAJIE)KHOTO 3aCTOCYBaHHsI IIpa-
Ba. Cynas po3mIsAaB Taki TyMKH SIK «3arajlbHO000B’SI3KOBE IPAaBUIIO TIO-
BEIIHKU — JIXKEPEI0 PUMCHKOTO IIPaBay», a B pasi iX cymepeyHocTi MaB
NpaBO BUPILIYBaTH, YMIO JyMKY BBRXXaTH HPAaBHIIBHOIO.

[IpaBoBa mokTpHHA Bifirpajia 3HauHy pPOJb y MPOLECi CTAHOBIICHHS
KOHTMHEHTAJIBHOTO MpaBa, 1o chopMyBaioCs i BIUINBOM BiJOMHUX Ha-
YKOBHX HIKiJ (IJI0CcaTopiB, MOCTIIIOCATOPIB Ta TYMaHICTiB), OcepeKaMu
SKHMX CTaJIY MEepIli €eBpOMeichbKi yHiBepcuTeTH. He MeHIe 3HaueHHS Masia
npaBoBa JOKTPUHA 1 JUIsl CTAHOBIIEHHS aHTJIOCAKCOHCHKOTO mpaBa. Ha
paHHIX eTanax CBOro pO3BUTKY 3arajbHe MPaBo 3a3HalI0 iCTOTHOTO BILIH-
By Ipalb TAaKUX BiJJOMHX JJIS CBOTO Yacy opuctiB, sik Kok, bpekron,
I'mensinn Ta iH.

Ha panHix cTanisx po3BUTKY pENirifHO-TPaIUIIIHHIX ITPABOBUX CHCTEM,
30KpeMa 1yIeChbKOTO MpaBa, BUPIMIANBHY POJIb Bifirpana penicitina 0oK-
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Po3oin 11. @opmysannsa npasa ma iio2o dricepena

mpuna. BoHa po3yMiniacs y TpaHUYHO IITUPOKOMY CEHCI: 1 K MTHCaHHs 00T0-
CJIOBIB, 1 SIK IYMKH Pi3HUX 1yAeHCHKUX aKaIeMiTHIX KM, 1 IK paBUHCHKI
TIOTIISIIN Ha 1/1€1 CTOCOBHO pO3yMiHHS Ta TIIyMadyeHHs pi3HUX 0i0NMefichKux
TEKCTIB.

Ha cporoznni mpaBoBa JOKTpHHA K KEPENO MIpaBa HE BTPATHIIa CBOTO
3Ha4YeHHs. 3 oxHOro OOKY, cydacHe MpaBo 0arato B 4oMy c(OpMyBanocs
IiJ] BIUIMBOM KJIACHYHUX JTOKTPHH IPUPOJHOTO, IPUBATHOTO Ta MyOi4HO-
ro npaBa, BEepXOBEHCTBA [IPaBa, IIpaB JIOAUHH, IPABOBOI IepKaBH, KOHCTH-
TYLIOHANI3MY, 1 TAKHX, 1110 OYJIM po3po0IIeHi MPOTATOM CTONITh BUIATHAMHU
MUCIHUTEISIMHU PI3HUX iICTOpHYHHX enoX (Apuctorenem, [Inatonom, Lume-
posom, b. Crino3soro, I. I'portiem, JIxx. Jlokkom, 1. Kantom Ta iH.). BoHu
CTaJIl OCHOBOIO ()OPMYBaHHSI CYy4aCHOTO HAI[IOHALHOTO Ta MIXXHAPOTHOTO
npasa, 30KpeMa MIXXHapOIHOTO 1paBa npas roauHu. Konctutynis Ykpainu
K BULIUH IIPaBOBUX aKT HAILIOI I€PXKABH, 1110 BUCTYIIA€ OCHOBOIO PO3BUTKY
BCi€l MPaBOBOT CHUCTEMH YKpaiHU, € BTIIEHHIM (Pi10C0PCHKO-TTPaBOBUX
KOHIIETILII IP1OpUTETY MIpaB JIIOIUHH, BEPXOBEHCTBA IIpaBa, IPaBoOBOi Aep-
JKaBH Ta TPOMAASHCHKOTO CYCHUIBCTBA.

OTxe, MpaBoBa JOKTPHHA SIK CYKYTIHICTb iJiei, HOTMIAIB, TEOpiil, ysaB-
JIeHb PO HEOOXiHI CyCHiIbCTBY MPaBa, HEPIIKO BTUIIOETHCS B MIPABOBUX
npunucax sk Ha KOHCTHTYLIMHOMY PiBHi, Tak i Ha piBHI 3BHYaHOTO 3a-
KOHOJaBcTBa. Taki imei Ta koHmenuii HaOyBarlOTh HOPMATUBHOTO,
3araJilbHOO0OOB I3KOBOTO XapaKkTepy i BU3HAYAIOTh OCHOBHI HANIPSIMKHU HOP-
MOTBOPYOCTI Ta MPaBO3acTOCyBaHHS. B TakoMy pa3i mpaBoBa JOKTpHUHA
BIATBOPIOETHCS Y 3MICTI MEPBHHHUX JKEPEIT IIPaBa.

3 mpyroro 00Ky, BCe OLTBIIOTO 3HAYEHHS IIPH PO3B’A3aHHI IPABOBUX
KOH(ITIKTIB BEJTUKOi CYCITUTHFHOI 3HAYYMIOCTI HabyBae qyMKa BHIAATHUX
YYEHUX-FOPUCTIB CY4aCcHOCTI, a TaKOX MIPOBITHUX HAYKOBHUX Ta HABYAIBHUX
IOPUANYHUX 3aKIaiB YkpaiHu. 3okpemMa, cy0’ekToM (popMyBaHHs IPaBoBOT
JOKTpUHU MOXe BUcTynatu Koncrutyniitnuii Cyn Ykpainu, 10 cKiamgy siKo-
r'O BXOISTh BU3HAHI IOPUCTU-HAYKOBLI Ta MPaKTHKU. Peanizyroun moBHOBa-
KEHHs WoAo odiniiiHoro Taymadenns Koncrutyuii Ta 3akoHiB YKpaiHu,
Koncruryuiitnuit Cyx Bukiiagae BiacHe po3yMinHs gyxy OCHOBHOTO 3akoHY
Ta MOTOYHOTO 3aKOHOJIABCTBA y CBOIX NMPaBOBHX MO3MLIsX. Bupobiena HUM
y MPaBOBUX MO3MIIISIX PaBOBa IOKTpUHA Ha0yBae 000B’SI3KOBOTO 3HAUCHHS
JUTSL BCiX CyO’€KTIB MPaBOTBOPUYOCTI Ta MPaBO3aCTOCYBAHHS B HACIIJIOK
3arasibHO000B s13k0BOCTI pimieHs KoncrutytiitHoro Cyny Yipainu.

IcToTHMI BIUIMB Ha IOPUIUYHY IPAKTUKY IIPAaBOBa JJOKTPHUHA CIIPABIIIE
qepe3 HAyKoBO-NPAKMUYUHI KOMEHMAapi 00 akmis 3akoHooascmea Yxpainu.
KonctuTynifiHO-IpaBoBa, KpUMiHAIBHO-TIPABOBA, IUBITBHO-TIPABOBA,
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aJMIiHICTPaTHBHO-TIPABOBA Ta IHIII rayTy3eBi JOKTPHUHU BUCTYIAIOTh OCHO-
BOIO TIOTY>KHUX KOMCHTApiB OCHOBHUX Taly3eBUX KOMU(PIKOBAHUX aAKTIiB
(KpuminaasHOTO Komekcy, LIMBUTEHOTO KOJIEKCY Ta iH.), IKi CIIYTYIOTh BaX-
JTUBUMH OPi€EHTHPAMU JIJIS IIPABO3aCTOCOBHOI MPAKTUKN YKpaiHH.

KoHTpoJibHi 3aniMTaHHS

—_

3 SIKMX eTaliB CKIAJAa€ThCs MPOLEC NPAaBOYTBOPEHHS?

2. IIlo take dopma (uxeperno) mpasa? SIki BHIU [HKEpeT mpasa ic-
HYIOTh B CyYacCHHX IPaBOBHX CHCTEMaXx?

3. [aiiTe BU3HAYECHHS OHATTS IPABOBOTO 3BUYAI0 TA HABEITH HOTO
O3HaKH.

4. Y yoMy noJsraroTh 0COOJMBOCTI MPABOBOTO MPELEACHTY SIK
¢opmu mpasa?

5. Ha3BiTh xapakTepHi pHCH HOPMAaTHBHO-NPaBOBOTO aKTa

1 HOPMaTHBHO-TIPABOBOTO JOTOBODY.



P03Hi.11 12 ————
IIpuHuunu npasa

§ 1. IonsiTTeA, pUcH Ta KIacupikanis
NPUHIIMIIIB MpaBa

YV HayKoBi#l 1 HaBYANBHI JliTEepaTypi MPUHUMIIH XAPAKMEPUZYIOMb K
HAUOINbW 3a2aNbHI BUMORU, WO CIMAGIAMBCS 00 CYCRIIbHUX GIOHOCUH Ma
Ix yuacnuxis, a maxooic sik GUXiOHI KepiHi 3acadu, GiONpasHi YCMaHo81eH-
H5l, WO GUPANCAIOMb CYMHICIb NPABA | GURIUSAIOMb 3 10ell CNpageonusoc-
mi ma c60600u, GU3HAUAIOMb 3A2AIbHY CIPAMOBAHICMY | HAUICIMOMHIULI
pucy YUHHOI NPasosoi cucmemu.

[TOHATTS «IPUHIMID) Y TEPEKIai 3 JATHHCHKOI 03HAUAE «IIOYATOKY,
«IEPIIOOCHOBAY, TICPBUHHICTBY. 3 TaBHIX JABCH MPUHITUI BBAXKABCS TTiJI-
BaJMHOIO, PyHAaMEHTOM OyAb-AKO1 COLiaNnbHOI CHCTEMH (B TOMY YHCII
[IPaBOBOI), BUMOTH SIKOTO IMOIIMPIOBAJIMCS Ha BC1 SBUILA, 110 HAJIEKAIH 10
uiei cucremu. IlpuHunnm He GOpMyTIOIOTh KOHKPETHHX MPaB 1 000B’A3KiB
1 He 3aBX1IH 3a0e31eueHi KOHKPETHUMH 3aKOHOJABYMMU CAHKIIISIMH, OTHAK
Ipo Te, Ha SKUX HPUHIMIIAX 3aCHOBAHO MIPABOBHUI MOPSIOK, MOXKHA 3HA-
YHOIO MIipOIO CYOUTH IIOAO XapakTepy caMol JepKaBu (IeMOKpaTH4Ha,
TOTaJTiTapHa TOIIIO).

IIpoBigHa POITH TPUHIHMITIB 3a0€3MEUyETHCS X TPSIMHUM YA HETPSIMIM
3aKpiIIEHHSIM y HOpMax IpaBa. 3acaju, He 3aKpiIUIeH] Y MPaBOBHX IMPH-
nucax, € iiesMy mpasa i Hayexars 70 cdepu npaBocsigomocti. Lli inei-
NPUHIIMITY TIePEeaYIOTh CTBOPEHHIO CUCTEMH IpaBa. [IpuHIMIH MTpaBa Mo-
KYTh OyTH mpsMO cHOpMyIbOBaHI B 3aKOHOAABCTBI a00 K BHUILTUBATH
3 H0ro0 3arajJbHOTO CeHCY. Xoua y OLIbIIOCTI BUMAAKIB MPUHIHUIIN MIPSIMO
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Yacmuna mpems:. 3acanvHe 6ueHH npo npaeo

3aKPITUTIOIOTECS B MpeaMOyIiax i 3araJIbHUX CTATTSAX 3aKOHOJABYMX aKTiB,
HEOOX1THUM € TIPOIIeC iX PO3BUTKY i KOHKpETH3aIlii, AKiil 3MiHCHIOETHCS
B OKPEMHMX IIPaBUIIaX MOBEAIHKY. IIpy bOMy IPUHIMIN CTAIOTh OPIEHTHU-
POM TIPaBOTBOPYOI 1 MPaBO3aCTOCOBHOI MisSTTHHOCTI OpPTaHiB Aep)kaBH, 0e3-
3arepeyHor0 BUMOTORO IO i€ AisITEHOCTI.

Komnm npuHIUNM J0ri9HO «BUBOAATHCS 31 3MICTY YHHHOTO 3aKOHOAB-
CTBa, BOHU 00’ €KTUBYIOTHCS Y BUIVISAI MEHII 3arajibHUX MPaBOBUX HOPM.
Tak, y 3aKoHOJaBCTBI YKpaiHu MpsMo He 3a(hikCOBaHO MPOBiTHUN MPUHINT
PUHKOBOI €KOHOMIKH «JI03BOJICHO BCE, IO HE 3a00pOHEHOY», MPOTE BiH
Moke OyTH BUBEJCHHUH 13 3arajbHUX 3acall i CEHCY IIMBIILHOTO 3aKOHO/IAB-
CTBa Ta 3HAXOJWThH Y HHOMY K MOJANBITY KOHKPETH3ALIIIO.

3HaueHHS NPUHIIMITIB TIpaBa 3yMOBIIOETHCSI THM, 1[0 BOHU:

— MAaloTh BJIACTUBICTh BHUIIOI IMIIEPATHBHOCTI, 3arajJbHOCT, YHIBEP-
CaJbHOCTI, 3HAYYIIOCTI, iM TIpUTaMaHHI CTIHKICTH 1 CTa0IIBHICTH MTPOTATOM
HEBU3HAYEHO TPUBAJIOTO YacCy;

— CIIPSAMOBYIOTH PO3BUTOK i GYHKI[IOHYBaHHS BCi€i MpaBOBOI CUCTe-
MU;

— 3yYMOBIIIOIOTh HAIPSIMKH NPAaBOTBOPYOI, IPAaBO3aCTOCOBHOI Ta 1HIINX
($hopM IOPHINYHOI AISTIBHOCTI,

— BHCTYNAlOTh HAMBaXXJTMBIIIUM KPUTEPiEM 3aKOHHOCTI J1ili TpOMaIsiH,
1ocaJoBUX 0Ci0 Ta iHIUX Cy0’€KTIB MpaBa;

— CHPUSIOTH 3alIOBHEHHIO MTPOTAJIMH Y TIpaBi;

— 3a0e3MevyIOTh MiABHIICHHS PiBHS MPAaBOCBIIOMOCTI B CYCIIUIBCTBI.

AHaI3Y0UYH YM pealtizyroun Ty abo iHIIy IpaBoBy HOPMY, CIILJI ypaxo-
BYBaTH IPUHIIUIH BCi€] IPaBOBOi CHCTEMH, SKiI HAJAIOTh i €IMHOT CTIps-
MOBAHOCTI.

[purHNMTHM, MO AiT0TH Y IpaBi, MOXKHA KIIacH(iKyBaTH 32 TAKHAMH Mif-
CTaBaMH:

a) 3a opMOrO HOPMATHUBHOTO BUPA3y (TOOTO 32 XapaKTepOM HOPMaTHB-
HOTO JDKEpelia, B SKOMY BOHH 3aKpiIUIeHi);

0) 3a cepoto aii (B OTHIN UM B ASKITIBKOX ray3sx, Mpasi B LIIOMY);

B) 32 3MiCTOM;

r) 3a c(heporo CyCHiIbHUX BIIHOCUH, Ha SIKI MOIIUPIOIOTHCS IPUHITUIIH,
Ta XapaKTepOM CYyCITIIBHUX 3aKOHOMIpPHOCTEH, 10 HUMH BiIOMBAETHCSI.

3a ¢opmoro HopmamugHozo eupa3y TPUHIUIIA MOKHA TIOALIATH Ha
Taxi, 110 3aKPiIieHI B MXKHAPOIHKX Ta BHYTPIITHHOACPIKABHUX JIEKIapa-
IiX, KOHCTUTYIIISIX 1 B IOTOYHOMY 3aKOHO/IABCTBI.

3a cgheporo Oii BUPI3HAIOTH 3araiibHi, MKTATy3€Bi, TaTy3eBl PUHITUIIN
Ta IPUHIIUIH TPABOBHUX IHCTUTYTIB.
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Po3oin 12. Ilpunyunu npaga

3a 3micmom MOXYTh OyTH 3araJIbHOCOITiaIbHI (€KOHOMIYHI, TIOJTITHIHI
Ta iH.) 1 CHeUiaNbHO-IOPHINYHI IPUHLIUIIH.

3a cgheporo cycninvHux GiOHOCUH, HA AKI NOWUPIOIOMbCS NPUHYUNY, MA
XapaKmepom cycniibHux 3aKOHOMIpHOCIEL, W0 HUMU 8I00UBAEMbCSL, B HAYIIL
BUAUISAIOTH TaKi MPUHOUIN: 1) 3araJbHONIOACHKI; 2) 3aranbHi NPUHLIUAN
npaBa; 3) MiXKrairy3eBi; 4) raiy3esi; 5) OKpeMHX iHCTHTYTIB TIpaBa.

MoskuBa # iHma Kracudikaiis, moB’ s3aHa 3 TOCTIHKCHHSIM CIICITH-
(GiYHUX TPUHLMIIB, IPUTAMaHHUX TEBHUM CTPYKTYPHHUM CIIUIBHOTaM,
HANPUKJIIA/ 3arajJbHONIOACHKI (IIUBLTI3aIlii{HI ), TUTIONOTIYHI, ICTOPUYHI Ta
iH. Po3msiHeMo neski 3 Hux.

— § 2. 3arajbHOMIOACHKI (UMBILTI3aANiHI)
NPUHLIMIY IPpaBa

3araasHoaWICHKI (MUBUTBaniitni) npunyunu npasa 6esnocepedrvo
BU3HAYAIOMBCA OOCASHYMUM DIGHEM PO3BUMKY H0OCMEA (NOATMUYHUM,
EeKOHOMIYHUM, COYIATbHUM, MOPATLHUM MOWO) | NOGUHHI 8UCMYNAMU VHI-
6EPCATLHUM KPUMEPIEM MaA 6Ce3a2aNbHUMU GUMO2AMU 00 CTAHOGICHHSL
HAayiOHAIbHUX NPABOBUX CUCTHEM.

3aragpHONIOACHKI MPUHIUTH QOPMYIOTECS B IEepediry MpoayKTHBHOT
B3a€MO/Ii1 JIFOJICHKOTO CYCITUIBCTBA Ha TJi BUHUKHEHHS IUBiLTI3aIiHHOT
ITEHTUYHOCTI HAPOMIB 1 SABJISAIOTH COOOI0 ONHE 3 HAWKpAIUX JOCATHCHD
nrofcTBa. BOoHU 3aKkpimieHi B MiXKHAPOIHO-TIPABOBHX JIOKYMEHTaX 1 4acT-
KOBO y BHYTPIIIHEOMY 3aKOHOAABCTBI JIESKUX ACPKaB.

Byny4un BU3HaHUMM 3aralbHONIOACHKUMH, I1i IPHHIUINA CTAIOTh
000B’A3KOBUMHU JIJIsl BCIX JeprKaB (HAMpUKIIAJ, IPUHIINIH, 3aKpiTUIeH]
B Craryti Opranizanii O0’eqnanux Hariii Big 26 uepsus 1945 p., 3a-
KJIIFOYHOMY aKTi Hapaaw 3 0e3neku i cuiBpoOiTHUIITBA B €Bporti Big 1
ceprHs 1975 p., Jleknapariii npo NpUHIKIINA MI>KHAPOJHOTO TPaBa, 110
CTOCYIOThCS IPYKHIX BiTHOCHUH 1 CIIIBPOOITHUIITBA MIXK JIepKaBaMH BiJl-
noBigHO Ho Cratyty Opranizamnii O0’eqnannx Hamiit Big 24 ®KOBTHA
1970 p. Ta in.).

Craryt Mixknaponuoro Cyay 3riiHO 3i CT. 38 omnepye KaTeropier «3a-
rajpHi IPUHIMIN IPpaBa, BU3HAHI [IMBUTI30BAaHUMH HaLiIMU, K1 Xapak-
TEpHI U1 1151 AePKaB 3 IEMOKPATUYHOIO 1 TyMaHICTUYHOIO OpiEHTAIII€IO0.
[IporpecuBHa npaBoBa Aymka c(opMmyiroBaia 3arajbHi 3acajuu, sAKi
€ 00’€KTUBHO HEOOXITHHUMH, PEali3yloThCsl Yepe3 MPUHIUIK OpraHizarii
1 pyHKIIIOHYBaHHSA BCi€l COLIATBHOI CHCTEMH, BKJIIOYAI0UX MPAaBOBY. [0 HIX
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Yacmuna mpems:. 3acanvHe 6ueHHA npo npaeo

HaJIe)XaTh IPUHINITY TYMaHi3My, IEMOKpPATU3MY, CIIPaBEIJIMBOCTI, CBOOOIH,
piBHOCTI Ta iH., TOOTO Ti, 03 IKUX MpaBo HE MOXKe (DYHKITIOHYBaTH. KoxkeH
3 HAX BUSBIAETHCS K Y CHCTEMI IpaBa B IIJIOMY, TaK 1 B HOTO OKpEMHUX
Tay3sx Ta IHCTUTYTax.

Tpunyun eymanizvy — OIHA 3 HAWBAKIIMBIIINX IIHHICHUX XapaKTEpHC-
THK [UBLTI30BAaHOTO CyCHiIBCTBA, [0 BU3HAE CAMOIIHHICTh JTIOANHH, il
TiTHICTH, TIPABO HA IACTsI, BUSBJICHHS CBOIX 3/IIOHOCTEH. Horo 3aCTOCYBaH-
HS € KPUTEPIEM MPOTPECUBHOCTI COIIaIbHUX IHCTUTYTIB.

Mpii npo macTs i 3aXUIIEHICTh JIIOAUHU OepyTh MOYATOK 3 TITUOOKOT
JaBHUHM 1 chopMyBascs B CUCTEMY T'YMaHICTHUHUX TOTJISIB B €MOXY
Binpomxkenssi. B paasHCbKi 4acu ifieany ryMaHi3My TIYMauHIMCh 3aHAITO
BY3bKO. BOHM acoIitoBajucs TUIbKY 31 3BUIBHEHHSIM TPYISAIIUX BiJ €KC-
TuTyaramnii i CTaHOBJIEHHSIM CHCTEMH COIialicCTUYHOro mpasa. [Ipu npomy
3aMOBYYBABCS 3aTIBHOIONCHKIM XapakTep iaei rymMani3my. Y mpasi po-
SIB TIPUHITAITY TYMaHI3My O3Ha4a€ 3aKpiluICHHS y MPpaBOBUX (popmax Bill-
HOCHH MiX JIOAHHOIO, JIEP>KaBOO i CyCHITHLCTBOM Ha OCHOBI BU3HAHHS
CaMOIIIHHOCTI JTIFOJICHKOT 0COOMCTOCTI, HEBiJl'€EMHOCTI ii mpaB i CBOOO/, TI0-
BakaHHS ii T1IHOCTI, 3aXMCTY BiJl CBaBUIBHOTO BTpy4YaHHs y cepy oco-
oucroro xutTs. [IpuHIUI rymManiaMy B IpaBi BTUTIOETHCS B HU3L1 HOpMa-
TUBHUX MOJIOKEHb PI3HOMaHITHOI rairy3eBoi HajexxHocTi. [Ipuknanamu
OTO € BCTAHOBJICHHS MIPUIHCIB MIPO Te, 110 HIXTO HE MOXKe OyTH Oe3mi-
CTaBHO 3aapeITOBaHUM a00 YTPUMYBATHUCS ITi]] BAPTOI0; OaThKK 30008’ s3aH1
YTPUMYBATH JiTel 0 iX MOBHOMITTS; HIXTO HE MOXe OyTH MiJIaHUH KaTy-
BaHHIO, 1HIIUM >KOPCTOKHM, HEIOACHKUM YU TaKUM, 10 TPUHUIKYIOTh
HOTo riIHICTh, BUJIAM MPUMYITYBaHHS 1 TOKapaHHS; TPAIUISIFOTHCS BHITAIKH,
KOJIA 3a00POHSIETHCS JOMYCK MPECH 1 IMyOJIiKM Ha CYTOBUN PO3IVISL 3 Mip-
KyBaHb MOpaJIi.

Tpunyun cnpageonugocmi iependadac Horo TIyMadeHHS K 30BHIIITHEOTO
IIO/I0 TIPpaBa SBUIIA 1 K CTIeHiaTbHO-IOPUANIHOI KaTeropii, o BiOMBae meB-
Hi BIACTHBOCTI camoi FopuandHoi popmu. Mierhest mpo 3aTHicTs mpasa 3a-
XHLIATH MONITHYHI, EKOHOMIYHI Ta 1HILI iHTEpEeCH Pi3HUX COLIANBHUX TPYIl
(xaciB), KOYKHA 3 SIKUX Ma€ CBOI YSIBIICHHSI IIPO CIIPABEAIMBICTD (HAIIPUKIIAL,
Ha TIOIJISIT BUTBHOTO HaceleHHs: Prma paOCTBO IUTKOM BiJIIOBIIAIIO HOTO ysIB-
JIGHHSIM TIPO CIIPaBEIIUBICTD). K crienianbHO-IOpUIYHA KaTeropis CripaBea-
JIMBICTh PO3IVISIAETHCS B MacITa0l BiAMOBIAHOCTI, POIIOPIIHHOCTI, 30a1aH-
COBAHOCTI i IEBHOT rapMOHIMHOCTI MiX 3/[IHCHEHUMU BUTPATaAMU, 3y CHUILISIMH,
3BEPIICHHIMH JIIOIEH 1 BIZIITOBITHOIO PEAKIIIEI0 Ha IIE CYCIIUILCTBA, BUPAKEHOIO
Y BUIVISII BAHATOPOIH, 320X09EHHS YH OCY/DKEHHS. Y [IbOMY pa3i 3a3HadeHUH
TIPUHITAIT BUCTYTIAE SK TIPUHITATT YCi€l TIPaBOBOi CHCTEMH.
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Po3oin 12. IIpunyunu npasa

IHpunyun c60600u IK MOXIUBICTH BUOOPY BapiaHTy TIOBEIIHKH SBIISE
co00r0 abconroTHe 01aro 1 MoXke OyTH OOMeXEeHHUH JIuie HeoOXiTHICTIO
3a0e3neunTr CBOOOTY 1HIITNX OCi0, IO TOCITAETHCS IUITXOM BCTaHOBJICHHS
MeBHOI Mipu cBoOoIM 0KpeMoi ocobn. JlisTbHICTE OpPTraHiB IEepKaBH 1 TMo-
caZioBuX 0ci0 Mae OyTH cripsMOBaHa Ha CTBOPEHHS YMOB JUIS peaizarlii
1 3aXuCTy CBOOOIM JIIOANMHHU.

IHpunyun pienocmi 3a0e3neuye 0JHAKOBI U BCiX YMOBH 3[iHCHEHHS
BJIaCHOI cBOOOM. B mpaBi BiH BUpaKa€ThCsl y PIBHOCTI IPaBOBOTO CTaHO-
BUIIIA BCIX Tepell 3aKOHOM, HassBHOCTI PiBHUX 3arajibHOCYCHUIBHUX MPaB
1 000B’sI3KIB, PIBHOMY 3aXHUCTi NIEpe/ CYIOM HE3aJICKHO BiJl HAIlIOHAJBHOT,
CTaTeBOI, PENIriiHOT HAJEKHOCTI, TOXOMKSHHS, MICIIS TPOKUBAHHSI, T10-
CaJI0BOTO CTaHy Ta IHIMTUX OOCTaBHH.

— § 3. 3araJibHI IPUHIMIN PABa

3arajbHi IPUHUMIN XAPAKMeEPHi O npaea 6 YoMy, BUSHAUAIOMb SKIC-
HI 0COOMUBOCMI BCIX NPABOBUX HOPM HAYIOHAIBHOL NPABOGOIL CUCMeMU He3d-
JIEHCHO 810 cneyudixu pe2yibO8aHUx HUMU CyCniibHuX 6ionocut. BoHU TOTH
y BCIX TaTy3s1X [IpaBa, 4epe3 10 X Ha3UBaIOTh 3aralbHUMH (32 00CsTOM), 200
OCHOBHUMH. J]0 HUX HayleXaTh Taki: €AHOCTI PaB 1 000B’SA3KiB Cy0 €KTIB
CYCTLUTHHUX BITHOCHH, TAPAHTOBAHOCTI TIPaB 1 CBOOOT TPOMA/ISTH, BiATIOBITAITh-
HOCTI 3a BHHY, 3aKOHHOCTI, TTIO€HAHHS CTA0UTLHOCTI i JMHAMI3MY Ta iH.

Hpunyun eonocmi npas i 0608 ’a3ki6 cyd €kmi6 CyCnilbHUX 8iOHOCUH
CIPSIMOBAHO Ha MOEAHAHHS ITyOIIIYHHUX 1 MPUBATHOIIPABOBUX 3acajl y MPaBi,
Y3TOJDKEHHS IHTEPECiB PiI3HUX COIIaIbHUX TPYIl, TPOMAJISH 1 [epKaBu
B 1ioMy. Ml0ro cyTHiCTb MoNATa€e B TOMY, IO HPaBy KOPHCTYBAHHS OXHUM
Cy0’€KTOM OyIb-SIKMM COLIIaJIbHIM 0J1aroM KOpecIoHaye 000B’ 30K 1HIIO-
ro cy0’ekTa BUKOHATH HEOOXiaHI 1 ocobu Ta (a00) cycmiiabcTBa Hii.
Hocisimu paB 1 0060B’s13KiB € i3n4Hi Ta I0puAUYHI 0cOOU (IPUBATHOTO Ta
nyOniYHOTO MpaBa), iX 00’ €AHaHH, TOCaA0BI 0COOH, IepKaBa B ILIIOMY.
KonkpeTHi niposiBu [Iii 3a3HaY€HOTO MPHUHIIMITY MOXKYTh OyTH BUpaKeH1
TaKUM MOEJHAHHAM TIPaB 1 000B’SI3KiB:

— 3arajpbHOMY Cy0’€KTHBHOMY IpaBy (Ha MpaIlio, BIATIOYNHOK, OXOPO-
HY 3I0pOB’s) KOPECTIOHIyE 000B’A30K IHIMHUX 0Ci0 CIIPHUATH 3IiHCHEHHIO
[UX TIpaB, XTo 0 He OyB iX HOCiEM;

— 3araJbHAM IOPUINIHIM 000B’s3KaM (HE IOCsATaTH Ha TpaBa i cBoOo-
TV, 9€CTh 1 TITHICTh 1HIINX JIFOIeH ) KOPECIIOHTYIOTh CY0’ €KTHBHI FOPUINY-
Hi IpaBa KOHKPETHHUX 0Ci0 BUMAaratu ix A0oAep KaHHS;
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Yacmuna mpems:. 3acanvHe 6ueHHA npo npaeo

— TIpaBy OTHOTO Cy0’€KTa KOpeCcTmoHAYy€E 000B’a30K iHIIOTO. [IpaBy
rpoMa/ISHUHA Ha MEHCII0, IOTIOMOTY 10 0e3p0o0iTTIO BiNOBiAae 000B’I30K
OpraHy coliaJIbHOTO 3a0e3MeYeHHs] HapaxyBaTH MEHCI0, a CITyO0H 3aiiHs-
TOCTi — JOMOMOTY 110 0e3p00iTTIO;

— KOXKEH CyO0’€KT BUCTYIIAE MIO/O IHIIOTO BOJHOYAC 1 HOCIH K Tpas,
Tak i 000B’s13KiB. Hampukian, y BiTHOCHHAX 3a JOTOBOPOM KYTIiBITi-TIPOIAKy
000B’s13Ky ITPONABIIS MIEPEIATH TOBAP KOPECHOHAYE HOTO MPABO OJIEPKATH
32 HOTO OOYMOBJIEHY JIOTOBOPOM IUIaTy, @ 000B’SI3Ky MOKYIIIS OIJIATUTH
TOBap — MPaBO OJIEPKATH TOBAP HA MOTOMKCHUX YMOBAX.

OO0O0B’ 130K TiCHO OB’ SI3aHUM 3 Cy0’ €KTUBHUM NPaBOM — BOHH € TIAPHH-
MHU KateropisiMu. Bimomo, 1110 Oy/ib-sika mpaBoBa HOpMa Ma€ MpeCTaBHAIIBKO-
3000B’I3IBHAN XapakTep, TOOTO mepeadavac sk MOXKIUBUN, TaK i 3000-
B’sI3aJIbHUM BapiaHTH TIOBEIIHKH.

Hpunyun eapanmosarnocmi npag i c80600 epomadsn 3a0e3MeUy€eThCs
CHCTEMOIO TIOJIITHYHNX, EKOHOMIYHUX (MaTepialbHUX ), 11€0I0T1yHIX (Ty-
XOBHHMX), @ TAKOXX IOPUANYHUX Ta OpraHizaliiHUX rapaHTiii, 0e3 sSKux pe-
aiizaris mpas Oyina 6 HEMOXKIJIHBOIO.

J1o MOMITHYHUX TapaHTiil HaJCKUTh HASBHICT Y JepKaBi PO3BHHYTOL
CUCTEMH HAPOJOBIAAA 1 IEMOKPATHUHUX (OpM 11 3MIHCHEHHS, peaIbHOT
MOXKJIMBOCTI y 0COOMCTOCTI OpaTH y4acTh B yIPaBIiHHI CIIPaBaMU JIep>KaBH
Ta CyCIIIBCTBA, FApaHTil MiCIIEBOTO CaMOBPSITyBaHHS, MOKIUBOCTI KOpHUC-
TyBaTHCS ITPaBaMU 1 OCHOBHMMH CBOOOAAMU; 10 EKOHOMIYHUX — PIBHICTH
ycix GopM BIACHOCTI, EKOHOMIYHHX MOXITUBOCTEH BCIX CY0’€KTIB CyCITUTHHIX
BiTHOCHH, €IHICTH €KOHOMIYHOTO IIPOCTOPY, BITbHE TIEPEMIIIICHHS TOBAPIB,
MIOCTYT Ta TPOIIOBUX KOIITIB, COIiaJTbHE TAPTHEPCTBO MIXK JIFOAMHOIO 1 1ep-
JKaBOI0, POOITHUKOM Ta POOOTONABIIEM, BUPOOHUKOM Ta CIIOXKHBAYECM, 3aXUCT
KOHKYPEHTHOTO CEPE/IOBHUIIA, 0OMEKEHHS MOHOIIONI3MY; JIO 1/ICOTOTTYHIX
(yxOBHHX) — 11€0JIOT1YHA Pi3HOMaHITHICTh, 3a00pOHa MOHOTIOMI3aLii i1e-
OJIOTi1, PO3MAIOBAHHS PAaCOBO1, HAIIOHAILHOT, PENIriitHOT BOpOXKHEYI, 3a-
TaTBHOMOCTYIHICTD i1 0€30TUIaTHICTh 3arajlbHOi OCBITH Ta iH.

IOpunuaHIME TapaHTIsIMU € CHCTEMa IIPAaBOBUX 3aC00IB, 32 JIOTIOMOTOI0
SKHX Peati3yloThCsi MOXKIIMBOCTI BUKOPHCTATH a00 3aXHUCTHTH CBOi ITpaBa
1 CBOOO/IM: NUISIXOM BCTAHOBJICHHS MEX 3J[IHCHEHHS IpaB i CBOOO B 3a-
KOHOJABCTBI, UJIBT 1 32C00iB 320X0UEHHS 1715l CTUMYJTIOBAHHS IPABOMipHOT
MOBEJ[IHKY, MPOIEYp 3aXUCTy CBOIX MpaB y CyAi, BCTAHOBJIEHHS MipH
FOPUINYIHOI BIITOBIAAIBHOCTI 3a IMMOPYIICHHS TIpaB i CBOOO JIIOAMHM, 3a-
co0iB monepekeHHs 1 Tpo(]iTaKTUKN MPaBOMOPYIICHb, JOCTYIHICTIO 3a-
KOHOJJAaBCTBA Ta IHIIUX HOPMATUBHHUX aKTiB, MOXJIMBICTIO HE CBIITYUTH
MIPOTH CaMOT0 ceOe i CBOIX OJM3BKUX POUYIB, BIIMOBINATBHICTIO ISPKABU
3a HE3aKOHHI JIiT Iep>KaBHUX OpPTraHiB 1 MOCaj0BUX OCI0 Ta iH.
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3rigHO 3 npuHYUnoM 8i0N08I0ATLHOCHII 3a GUH)Y OHIEIO 3 MiICTAB IOPH-
JTTIHOI BIATIOBINAIEHOCTI OYIb-SKOTO BHIY € BUHA, TOOTO IICHXIYHE CTaB-
JIEHHST 0COOM IO CBOET MPOTHUIIPABHOI TOBEMIHKY (i1 a00 Oe3isITEHOCTI)
Ta ii HachinkiB y popmi ymucity abo HeoOepexxHocTi. CyTHICTh IIBOTO
MIPUHIIAITY TOJISATAE B TOMY, 1110 3aCTOCYBAaHHS MipU FOPUIUYHOI BiAIOBI-
JATBHOCTI B yCiX rajy3sx IMpaBa MOXKIIUBE JIUIIE 32 HASBHOCTI BUHH. Sk
BUXIIHHUH BiH iICHY€ 1 B IMBIIbHOMY 3aKOHOAABCTBi. OJHAK € BUHSTOK,
KOJIM 3aXO/IY LMBUIBHO-TIPABOBOI BiANOBIJAJIEHOCTI 3aCTOCOBYIOTBCS 10
BOJIOZIUIBIIS JKEPeia MiIBUIIICHOT Oe3MeKy 3a Oe3BUHHE 3aIOIISTHHS HIKOIH,
TOOTO 32 00’EKTUBHO MPOTUIIPABHUI BYMHOK. BojHOUac yumaio gociij-
HUKIB TaKe 3alo/{isTHHS IIIKOIU HE BIJHOCSTH JI0 IPABOIOPYIICHHS, a 11e
O3Hayae, MI0 3arajibHa JIisl OTO PUHIIUIY HE MOPYIIYETHCS.

Ipunyun 3axonnocmi BUPAXKAE€TbCS B CHCTEMI BUMOT CyBOPOTO 1 HEY-
XWUJIHHOTO IO KaHHsI 3aKOHIB 1 BIAMTOBITHUX iM ITiI3aKOHHUX aKTiB yciMa
Cy0’eKTaMM CYCHiIPHHUX BiTHOCHH. BiH BUSBISIETHCS Y IPABOTBOPUIi 1 mpa-
BO3aCTOCOBHIH JismbHOCTI. Lle#t mpuHITMTT BUMarae Tako BEpXOBEHCTBO
3aKOHY B CHCTEMI FOPUANYHUX aKTiB, €HICTb 3aKOHHOCTI, TOOTO OTHAKOBE
PO3YMIHHSI 1 TOTPUMAHHS 3aKOHIB, HECYTIEPEUHICTh HOPM, 110 CTAHOBJIATH
YHHHY CUCTEMY IIpaBa, 000B’I3KOBICTH HOPM IIpaBa AJIsl BCbOT'0 HACEJICHHS,
HETPUITYCTUMICTh 3BOPOTHOI CHJIM 3aKOHIB, 1110 BCTAHOBJIOIOTH HOBY 200
OLTBII TSKKY IOPUINYHY BiANIOBIANBHICTD, TA iH.

Hist npunyuny nooiny npasa Ha nyoiiune i npueamte, Ha BITHOCHO CaMo-
CTiliHi rajy3i Ta iHCTUTYTH IpUTaMaHHa NIpaBy YKpaiHu, 060 1ei momin cdop-
MYITIOBABCS 1 TSDKI€ 0 KOHTHHEHTAIBHOI (POMaHO-TepMaHCHKOT) MPaBoBOT
cim’i. [amy3i nmpaBa, mpu3HAYEHHAM SKHUX € 3a0e3MeqyBaTH 3arajibHe Onaro,
BUKOHYBAaTH (PYHKIIIi COMIaTbHOTO CIIYXKiHHS, HaJeKaTh 10 MyOIiTHO-
MpaBoOBUX (KOHCTUTYIIIHE, aIMiHICTpaTUBHE, KpUMiHAJIBEHE IPaBO Ta iH).
IIpuBarHe (0COOHCTO BiTBHE) MTPABO BCTAHOBITIOE JIUIIIE FOPUANIHI (HOPMH,
PaMKH, B Me¥Kax KX Cy0 €KTH 3IHCHIOIOTH TIPaBa, 10 iM HaJeXaTh, y Oy/Ib-
SIKOMY HaIlpsSIMKY 3 METOFO JIOCSTHEHHSI 0COOMCTHX iHTEpeciB i moTpe0, a Ta-
KOX IHTEpECIB TPETiX 0ci0 (IMBLIBHE, TPYIOBE, CIMEITHE IPaBO).

[ myGnivne, i nprBaTHE PaBO PiBHOIO MIPOIO MPU3HAYEH] CIIyTyBaTH iHTe-
pecam cycHijIbeTBa Ta 0COOHCTOCTI. JleprKaBHi, «ITyOmiuHi» iHTEpeCH BpELITi-
PeLIT BUKOHYIOTH CITY>KOOBY POJIb BITHOCHO IHTEPECIB TPOMAISTHCHKOTO CyC-
TJIbCTBA Ta OCOOMCTOCTI, @ OCTAaHHI B HE MEHIIIOMY CTYTICHI 3aI[IKaBJICHI B Mill-
HOCTI BHYTPIIIHBOAEP>KaBHOTO Ta MDKHAPOJHOTO PABOTIOPSIIKY.

CyTHICTh IPHUHIUITY HOEOHAHHA CMAOIIbHOCME | OUHAMIZMY TIONSTAE
B TOMY, III0 NIPaBO aKTUBHO BILTUBAE Ha PETyIbOBaHI BiZHOCUHH, 1 B pasi
a/IEeKBaTHOTO BiAOUTTS Y MpaBoBiii hOpMi iCHYIOUHX COLialbHUX TEHACHLIIH
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BCTaHOBJIIOETHCS IPABOTIOPSJIOK K TOJIOBHA METa MEXaHi3My MPaBOBOTO
perymoBanHs. OHaK 3roJoM MpaBoBa (hopMa cTapie i He 3a0e3reuye mo-
TpeO coliaTbHOTO PEryltoBaHHs, 110 TATHE 3a o000 11 pehopMyBaHHSI.

—§ 4. ['aJ1y3eBi T Mikrasaysesi npuHIUIT
npasa. [IppuHuMNIM npaBoBuX
iIHCTUTYTIB

MiKraxy3eBUME HA3UBAIOMbCS RPUHYUNU, WO OTI0Mb 8I0pasy 8 Oe-
KLIBbKOX 2a71y35X npaed. BITbIIICTE TPUHIAITIB MAFOTh MIXKTaTy3€BUI XapaK-
Tep, 60 BOHU OiNBII-MEHII OJIHOMAHITHO BHPaXXeHI B HOPMax IEKiIbKOX
ranyseid. Jlo HUX HalleXaTb MPUHIUIIN CYI0YCTPOIO, CYA0UMHCTBA (LIUBLIb-
HOTO, TOCTIO/IAPCHKOTO, KPUMiHAIBLHOTO) 1 IPaBOBOTO CTAHOBUINA 0Ci0, sIKi
OepyTh yuacTs y mporeci. Lle, 30kpema, Taki:

— HE3aJIeXKHICTh CYAJIiB 1 MKOPEHHS iX TiNbKH 3aKOHY;

— 3IificHEeHHS MPaBOCYAs TUIBKU CYAOM;

— PIBHICTb TIpaB YYaCHHKIB CyIOBOTO PO3IIISLY TIepel] 3aKOHOM 1 CYZIoM;

— BCEOIYHICTB, IIOBHOTA Ta 00’ €KTUBHICTH 3’ ICYBaHHSI 0OCTaBHH CIIPABH;

— HIXTO HEe MOXe OyTH Cy/JIel0 y BIACHIH CITpaBi;

— IJIACHICTP Ta BIAKPUTICTH CYAOBOTO PO3TIAIY;

— 3MarajbHiCTh CTOPIH 1 JUCIIO3UTUBHICTH CYJIOYHNHCTRA,

— HallloHaJbHAa MOBa CyIOYMHCTBA;

— JIOCTYITHICTB CYJIOBOTO 3aXHUCTY;

— 000B’s3KOBICTh CYZJOBUX PillICHb Ta iH.

Mixrany3eBUMH NPUHIMIIAMH € TaKi IPUHLUIH, 5K «I03BOJIECHO BCE,
10 He 3a00POHEHO 3aKOHOM», a TAKOXK «JI03BOJIEHO TUTBKU T€, IO TIPSIMO
JI03BOJICHO 3aKOHOM, BCE 1HIIE 3a00POHEHOY, K1 BiIIOBIAaI0Th 3arajibHO-
J03BOJICHOMY 1 103BOJIEHO-3a00POHHOMY THIIaM IIPABOBOI'O PETYIIOBAHHS.
3aranbHO/I03BOJIEHA CIIPSIMOBAHICTH XapakTepHa IS IUBLTICTHIHOTO IUKITY
rajysei, 31 3MICTy SIKMX BUIUIMBAE, IO IPOMAJIIHU Ta IOPUANYHI 0coOu
MOXYTb 3aliMaTucs Oyab-IKOIO TisIBHICTIO, HE 3a00pOHEHOI0 3aKOHOM.
Boanouac nisibHICTH OpraHiB JAep)kaBu 0a3yeThCS HA J03BOJICHO-
3a00pPOHHOMY MPUHITUII, 00 3MIHCHIOETHCS BIAIOBITHO 0 iX KOMIIETEHITIT
B paMKax a/IMiHICTPaTUBHOTO, KPUMIHAJICTHYHOTO 1 IPOIECYaTbHOTO IH-
KJIIB Tay3el i moOymoBaHa Ha 3a00pOHI BUXOIUTH 3a ii PaMKH.

Tlany3eBi npunyunu nioxpecaroroms 0cooAUBOCI KOHKPEMHOI 2ay3i
npasa i HapigHi 3 npeomMemom ma MemoooM CNpusaoms iHougioyanizayii
2any3i K camocmitiHoi @ 3aeanvuii cucmemi npaga. IlpuHuummm ramysei — ue
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HE pa3 1 Ha3aBRK/AW JaHa aKkcioMa; BOHH, SIK 1 HOPMU TIpaBa, MOXXYTh 3MiHIO-
BaTHUCS, 30KpeMa 31 3MIHOIO CYCHUIBHUX BiTHOCHH, Ha 0a3i SIKUX BUHUKAE
raimysb npasa. Tak, mpouecy peopMyBaHHS MOJITUYHOI, EKOHOMIYHOI, CO-
HianbpHOI Ta iHMMX c(ep KUTTS CYCHIIbCTBA HE MOIIIM HE BiJOUTHUCS Ha
3MiCTi Tanmy3eBuX npuHOUIIB. [losBa prHKY Tipalli i KamiTany, HalpyuKIaI,
CIIpHsIa CTAHOBJICHHIO HU3KY HOBUX NPUHIMIIIB I'ally31 TPyAOBOIO Ipasa. 3a
YaciB COMIATICTHIHOI CHCTEMU TOCTIONAPIOBAHHS 32 OYIIb-SIKHM POOOTOIABIIEM
BCE XK CTOsIIa JIepyKaBa, TOMY OCHOBHI YMOBH TPYAOBOTO JIOTOBOPY 3 TIpaIliB-
HHUKOM (pO3Mip 3apIiaTH, CTPOKH JOTOBOPY, TPHBATICTh BiAMYCTOK Ta iH.)
Oy/i 3HAYHOIO MipOIO ycepenHeHNMHU. B yMoBax pHHKOBOI opraHizarii eko-
HOMIKH OCHOBOIIOJIOXHUMH IPUHLUIIAMH TPYJOBOTO NpaBa CTAIOT!

— cBoboma mparii, fka ependadae I KOXKHOTO MPaIe3aaTHoOTo Ipo-
Ma/ITHAHA CBOOOAY BHOOpY Micia poOoTH, (opMH 1 BUIY peaizaliii cBOiX
3Mi0HOCTEH 10 Mpalli, a TAKOX CBOOOTY JOTOBIPHOTO PETYJIIOBAHHS TPYIO-
BUX BiJIHOCHH ITPH BCTAHOBJICHHI JICP>KaBOKO 000B’13KOBOTO MiHIMYMY TIpaB
HaliMaHOTO MpaLliBHUKA;

— Jep>KaBHHUI HaIIsA 1 KOHTPOJIb 32 yMOBaMH Ipalli HAHMaHUX MpaLiB-
HHKIB;

— TPUHIAI 000B’I3KOBOCTI YMOB JIOTOBOPIB PO IMPaIlo, B TOMY YHCIHI
BUMOTH JUCHUILTIHY 1 TATIOPSAAKYBaHHS Tpal[iBHIKA OpraHizaropam BU-
PpOOHUIITBA B IIPOLIEC] TIpalli;

— MPUHLMI OIJIATH Mpali HaliMaHOTO MpaiBHUKA 3a 11 pe3yibTaTaMu
BiJIMTOBITHO /IO BCTAHOBJIEHOTO JIEPKABOIO MIHIMyMY OILIATH i JOTOBOPiB
PO IIPALO;

— TIpUHIAT 3a0e3eYeH s TpalliBHUKA TP HACTaHHI HETpaIie31aTHOC-
Ti, @ TAKOXK MaTepialbHOT0 3a0e3MeUeHHs Y pa3i 0e3po0iTTs, 110 3adikco-
BaHO Ha MIXKHapOJHO-IIPABOBOMY PiBHi.

3 yacoM 3HUKJIM Taki NPUHIHUIIM HUBUIEHOTO MpaBa, sIK IepeBakHa
OXOpOHA COMIaJiCTUYHOI BIIACHOCTI 1 il HeOOMeKeHa BiHAWKAITisl, TPHHIIATT
IJIAaHYBaHHS Ta iH., IO BUXOJIONTYBAIH 3MICT Tally3i IUBIILHOTO MpaBa.
Boanouac 3’ sBUIHCS IPUHITUIH, CPOPMYIIFOBaHI B ITPOIeci 0araToBiKOBOi
icTopii pO3BUTKY Ti€i UM iHIIOT Tamy3i, siki a00 He 3rayBayiucs B3araii, a0o
MaJli APYTOPSAHUH, MiIHOPSIIKOBAaHUN 100 Ha3BaHUX BUIIE MPHHIUITIB
xapakTep. VIeThest po IPUHIIAIY HEMPHITYCTHMOCTI CBaBiTbHOTO BTPyYaH-
HS y cpepy 0COOHUCTOrO JKUTTS JIOMUHA Ta MT030aBICHHS IpaBa BIACHOCTI,
PIBHOCTI YYaCHHKIB ITMBUTEHUX TTPABOBITHOCHH, CBOOOIN JTOTOBOPY, ITOBHO-
TO TIOHOBJICHHS TOPYIIEHOTO CTaHy Cy0’€KTiB MBLIHHOTO TIpaBa Ta iH.

He Mornu He BiIOWTHCS Ha 3MICTi TaTy3€BUX MPUHITUINIB BiIXiJ Bifg
KJIACOBOTO TITyMa4deHH IMPaBa, a TAKOXK 3arajbHi TCHACHIIIT 0 TyMaHi3amii
1 JIeMOKpaTu3allii IpaBoOBOi CHCTEMH B ILIIOMY.
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Yacmuna mpems:. 3acanvHe 6ueHHA npo npaeo

IIpuHIUNKY NPaBOBUX IHCTUTYTIB Jifoms y medxcax 0OHOPIOHUX Cyc-
NIMLHUX BIOHOCUH, WO PE2YTIOIOMbCA HOPMAMU OKpeMo2o incmumymy. IHo-
i IX OTOTOXKHIOIOTH 3 3arajIbHOMPABOBUMH 200 TaTy3eBUMH PUHITUTIAMH,
HiJ1al09u CyMHIBY caMy HEOOXiJHICTh iCHyBaHHs MPHHLHUIIIB OKPEMHUX
IHCTUTYTIB TipaBa. OHAK MIPUHIUITN OKPEMHUX IHCTUTYTIB IIpaBa CTaHOBIATh
IIJIKOM CaMOCTIHHY HayKOBY KaTE€TOpilo i BUCTYMAIOTh KOHKPETU3YIOUUM
€JIEMEHTOM CHCTEMH 3arajbHUX MPUHIUIIB IpaBa.

Tak, IHCTUTYTY pU3HAYCHHS OKAapaHHs Y KPUMiHAJIBHOMY IPaBi KO-
PECIIOHTy€E CHCTEMA MPUHITUIIIB, K1 € JIOTTYHAM MPOJIOBKEHHIM 3araTbHIX
3acaj, XapaKTepHHX ISl IepKaB 3 IEMOKPATHYHOIO 1 T'yMaHiCTHYHOIO Opi-
€HTAITIEI0, 30KpeMa:
3aKOHHICTb IOKapaHHs Y PO3YMiHHI HOT0 KOHKPETHOTO MPOSIBY;

— BHU3HAYEHICTh MOKApaHHS Y BUPOKY CYyaY;
OOTpYHTOBaHICTB 1 000B’SI3KOBICTh HOTO MOTHUBYBaHHS Y BUPOKY;

— TYMaHHICTh KOHKPETHOTO MTOKapaHHs, K€ He MOKe CIIPHUIMHATH (Hi3ud-
HHX CTPXAaHb 3aCyIPKEHOMY a00 MPUHMKYBaTH HOTO JIONCHKY TiTHICTB;

— IHAUBITyaTi3aIlis MOKapaHHs, TOOTO BiMMOBIMHICTE TTOKapaHHS He-
0e3mevyHoCTi 0cOOM 3MOYMHLIS Ta XapaKTepy 3JI0UHHY.

CBoi mpUHIIMIHN IPUTAMaHHI iIHCTUTYTaM HUBUIBHOTO Tporecy. Ha-
OpUKJIajA, y CTalii BUKOHABUYOTO MPOBAHKEHHSI MOKHA BUPI3HUTH TaKi
TPUHITUTIH:

— BHKOHAHHSA CYJOBHUX PIlLICHb ACP>KaBHUMH BUKOHABIISIMHU;

— IIBUJKE 1 peasibHe BUKOHAHHS CyAOBUX PIllIeHb;

— MHUPOBa yrofia y BAKOHABYOMY MPOBA/IKCHHI;

— JIMCIIO3UTHUBHICTh BUKOHABYOTO MTPOBAKCHHSI;

— IOBEPHEHHS CTATHEHHS Ha MaifHO OOp’KHHKA Ta iH.

Pi3HOMaHITHICTH PO3IISIHYTHX IIPHHITUITIB TIO3BOJIMIIA JOCITITHUKAM JIATH
BHCHOBKY ITPO HEMOXKJIMBICTb AT BUUICPIIHUH MIEpEeNiK NPHHIIUIIIB, IO TIOTh
y mipasi. Lle o3Hauae, 110 HOB1 IPUHIMITA MOXYTh BUBOAUTHCS 13 COIANbHOL
JUMCHOCTI 1 TOCTIIXKYBaTUCs SIK BITHOCHO CaMOCTilHI (peHOMEeHH.

KoHTposibHi 3annuTaHHs

[I{o Taxe mpuHIKT MpaBa?

Hagenits xi1acu¢ikarito IpuHIAIIB IpaBa.

SIKi 3araTbHONMFOACHKI (MBLTI3AIIAHI) TPUHITUITA JFOTh Y TIPaBi?
Ha3sBiTb 3arajibHi NPUHIMITY [TpaBa.

HaBeaiTh npuKiIa i MPUHIKIIB ITpaBa Oyab-sKOT ramys3i.

kW=
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P03j]i.]1 13 ———
IIpaBoBe peryjroBaHHs
CYCHIJIbHUX BiTHOCHH

§ 1. [ToHATTHA NPABOBOI0O Peryjal0BaHHS
CyCHiJIbHUX BiTHOCHH

Heo0OxigHOI0 yMOBOIO iCHYBaHHS i TapMOHIHHOTO PO3BHTKY KOKHOTO
CYCHIIBCTBA, CIPABEIIUBOTO 3aJ0BOJICHHS IHTEPECIB BCiX HOT0 YICHIB
€ BCTAHOBIICHHS 1 MATPUMYBaHHS Y CTOCYHKaxX Mi)X HUMH IIEBHOTO IO~
psanky. HacTkoBo 1e 3a0e3medyeThes 3a paxXyHOK MPSMOTO BIUTUBY Ha
MOBEAIHKY JIIOIEH PI3HOMAHITHUX CTHXIHHO-TIPUPOTHUX, O10JOTIIHIX
1 COIiaIbHUX YMHHUKIB (HAIPUKIIAI, KIIIMATHYHUX YMOB, O10pUTMIB, TTPH-
pomHOTO 1000y, AeMoTpadidHUX MpoIieciB Ta iH.). OqHAaK OCHOBHE Ha-
BaHTQ)KEHHS Y BUKOHAHHI 3a3HA4eHUX (QYHKIIH JIsrae Ha CHeNiaTbHO
IPHUCTOCOBAHY 10 OCOOJIMBOCTEH CYCHINBHOTO OyTTS pO3Tally’KEeHY CUC-
TEMY COLIiaIbHOTO PEryJI0BaHH:, BXKIIMBE MiCIe B sSIKil TOCiae mpaBoBe
peryaoBaHHS.

[IpaBoBe perynroBaHHs 3A1HCHIOETHCS Yepe3 CKIaAHY B3aeEMOIiI0 Oara-
THOX MPABOBHX SIBUIII: TPABOTBOPYOCTI, PaBOBUX HOPM Ta aKTiB iX 3acTO-
CYBaHHS, TIPaBOBiIHOCUH, TPABOCBIJOMOCTI, IPaBOBOI KyJIbTypHU Ta iH.
BrnacHe came B 11bOMY — 3/1aTHOCTI 3a0e31edyBaTH e()eKTHBHE FOPUINTHE
PETYIIOBaHHS CYCIUILHUX BiJITHOCHH — 1 ITOJISITA€ TOJIOBHE MPU3HAYCHHS SIK
KOXKHOTO OKPEMOTO 13 Ha3BaHUX MPAaBOBUX (PEHOMEHIB, TaK 1 yTBOPIOBAHOI
HUMHU B iX €THOCTI IIPaBOBOI CUCTEMH CyCIiITbCTBA. OTKE, MPaBOBe pery-
JIOBAHHS MOdice OYmu 0xXapaxmepu3oane ;K 30ilUCHI08ANUL 3a OONOMO2010
IOPUOULHUX 3ACc00i8 NPpoYyec YNOPAOKYSAHHS CYCRINbHUX 8IOHOCUH 3 MEMOIO
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3abe3neuenHs NeGHOI CYKYNHOCMI COYIANbHUX THMepeCis, SKI GUMa2aroms
npago8o2o 2apanHmy8anHs.

CyTHICTB OyIb-SIKOTO COLIaJIFHOTO PETYIIOBAHHS (IIPAaBOBOTO, MOPAIIb-
HOTO, 3aCHOBAHOTO Ha 3BUYasX, PENIriifHOr0, ECTETUYHOTO Ta iH.) TaK 4H
IHaKIIE TMOJIATaE Y MIIECIIPIMOBAHOMY BU3HAUE€HHI HA HOPMAaTUBHOMY Ta
IHIWBIIyaJbHOMY PiBHSAX BiATIOBIAHO JO 3aBJaHb TAKOTO PETYIIOBAHHS
(hopM i Mex JJ03BOJICHOI Ta HeOOXiTHOT TIOBEAIHKHU COMIaIbHUX Cy0’€KTIB
y IEBHUX )KUTTEBUX CUTYallisIX, @ TAKOXK Y CTUMYJIIOBaHHI ()aAKTUYHOTO J10-
Jep KaHHs HUMH LIMX yCTaHOBJIEHb. BopHOYAc paBOBE PEryaIOBaHHS Ma€e
i HU3KY crienudiyHIX BIACTHBOCTEH, HE MpUTaMaHHUX (abo Juiie yact-
KOBO MTPUTAMaHHUX) iHIIMM BHJIAM COLIaTbHOTO PETryIIOBAHHS.

[lepmr 3a Bce cepen TakUX BIACTHBOCTEH CIIJ BIAZHAYUTH OepItCasHy
3abe3neuenicms MPABOBOTO PETYITIOBAHHS, SIKa BUSBISIETHCS B aKTUBHIN
y9acTi Jep’KaBu B MpOIecax MPaBOYTBOPEHHS Ta CIPHUSHHS OB
peauizarii mpaBoBHX HOpM. 30KpeMa, caMe Jiepkasa B 0co0i ii yrmoBHOBa-
JKEHHX OpPTaHiB BCTAHOBIIOE 33 BIACHOIO 1HIMIaTHBOIO Ta OCTATOYHO (op-
Mymoe (y pa3i iX iHiiFoBaHHS iHIIMMH CY0’ €KTaMH ITPaBOyTBOPEHHS ) TIepe-
Ba)KHY OUIBILICTD JIF0YMX Y CYCHUIBCTBI OPUAMYHUX MIPHITUCIB, 3a0e31euye
BIIOPSAKYBaHHSA, IOPUANKO-TEXHIYHY JOCKOHAJICTD Ta MEPioInYHE OHOB-
JICHHS] HOPMaTUBHO-TIPaBOBOTO MaTepialy, 341 CHIOE KOHTPOJIb 3a CBOEYac-
HUM Ta TOYHUM BUKOHAHHSIM IIPaBOBUX HOPM, OpraHi3ye (4epe3 AisIbHICTb
PO3TaIy>KeHOT CHCTEMH CYIOBHX Ta 1HIINX IOPUCIUKIIITHUX OpraHiB) ycy-
HEHHS1 HEBU3HAYEHOCTI 3 MPaBOBUX MTUTaHb (HAIPUKJIIA], IIUITXOM BCTAHOB-
JICHHS Ta peecTpailii (GakTiB, 110 MAIOTh FOPHANYHE 3HAYCHHS) TA PO3B’ I3aHHS
cyrnepedok (KoH(ITIKTIB) MK cy0’€KTaMH TIpaBa, 10 BUHUKAIOTH y MPO-
1eci peajizaiii Horo HOpM.

BaxnuBe 3HaueHHs 111 ¢EeKTUBHOI Jii TpaBa MaloTh Pi3HOMAaHITHI
JieprKaBHI 3aX0/IM, CITPSIMOBaH| Ha MOIIMPEHHS Cepe/l HaCEeTeHHSI IPaBOBUX
3HaHb, HOTO O3HAHOMJICHHS 3 HAsBHUMU IOPUJINIHIMA MEXaHI3MaMH 3a]10-
BOJICHHS T 3aXMCTY 3alliKaBIEHUMHU 0co0aMu CBOIX iHTepeciB, popMyBaH-
HS Y CyCIIUIBCTBI IIOBKHOTO CTABJICHHSI /IO IPABOBUX 1HCTUTYIIH.

BukitouHot0 popMoI0 Aep:KaBHOTO 3a0e3MeueHHsI IPAaBOBOTO PETyJIro-
BaHHS, J10 KOi 3BEPTAIOTHCA MEPEBAXKHO Y Pa3i CBIAOMOTO YXHIICHHS ISSIKHX
0ci0 BiI BAKOHAHHS CBOiX 000B’SI3KiB € IPUTATHEHHS 3a3HaUCHNUX Cy0’ €KTIB
JI0 IOPUAUYHOI BiJIMOBIJANIBHOCTI, a TAKOX 3aCTOCYBAaHHS J0 HUX IHIIUX
3aX0/IiB JIEP>KaBHOTO IPUMYCY.

BomHowac ¢ BiAMITHTH, IO NIPU BCiH 3HATYIIOCTI POJI JEpKaBH
B OpTaHi3aIlii IpaBOBOTO PETYIIOBAHHS CYyCITUIbHUX BiTHOCHH BOHA HE
€ MOHOIIOJIICTOM B MOTO 3MiMiCHEHHI. Y BIAMOBITHUX MeXaxX Ta hopmMax
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B [IPaBOBOMY PeETyITIOBaHHI OepyTh YJIacTh 1 1HIII Cy0’ €KTH, 30KpeMa, OpraHu
MICIIEBOTO CaMOBPSIIYBaHHs, TPOMAJIChKI 00’ € THAHHS, KOMEPIiiHI OpraHi-
3arlii, TpyJA0Bi KOJIEKTHBH, TPETEHCHKI CYIH, KOMICIi 3 TPYIOBUX CIIOPIiB Ha
M IIPUEMCTBAX 1 HABITh OKpeMi rpoMassHu. Hampukiam, opranu MicIIeBOTo
camoBpsityBaHHs BiamosinHO 10 KoHcTHTymii Ykpainu Ta 3akoHy Ykpainu
«[Ipo MicueBe caMOBpsiyBaHHS B YKpaiHi» BOJIOiIOTh BIACHOIO IIPaBOTBOP-
YOI0 KOMIIETEHIII€I0 3 BCTAHOBJICHHS] KOHKPETHOTO MEPEITiKy Ta BU3HAYCHHS
PO3Mipy 1 HOPSAAKY CIUIaTH MiCLIEBHX MOAATKIB Ta 300piB; y cdepi TpyaAOBUX
BiIHOCHH IIMPOKi MOKJIMBOCTI B iX IPaBOBOMY BPETyII0BaHHI MarOTh pog-
CIIJIKH, SIKI YTIOBHOB)KEHI Y3rOIKYBaTH 3 BIACHUKAMH 1 aJJMiHiCTPAIiE€r0
HiAPUEMCTB HU3KY MMUTaHb, IO CTOCYIOTHCS YMOB TIpalli Ta COLIaIbHOTO
3aXHCTy MpaIiBHUKIB. [Ipy IbOMY, BpaXxOBYIOUH MOMITHE MTOCUIICHHS Ha CY-
YaCHOMY €TaIli PO3BHUTKY CYCITLIBCTBA TEHICHITIH JI0 MTOMabIIol tudepeHii-
arrii Ta yCcKJIaIHEHHSI COIIaIbHUX BiTHOCHH, IO YHEMOXKITHBITIOE KOHITEHTpa-
11110 TOBHOBaYKEHD 3 YIPABIIHHS CyCHITEHAMH CTIPpaBaMU BHKIIOTHO Ha
Jlep>KaBHOMY PiBHi, MO’KHA TIPOTHO3YBATH ITOJAIIBIIIE ITiABHUINEHHS 3HAUSHHS
IPaBOBOT'O PEryIIOBAHHS 32 YYACTIO 3a3HAYE€HHUX CYO €KTIB.

HepxaBHa 3a0e3MeueHiCTh IPaBOBOIO PETyTIOBaHHS, CyBEPEHHU Xa-
paxTep BiIagu AepKaBH 0arato B YOMY 3yMOBIIIOIOTh i Taki 0COONUBI prcH
MIPaBOBOT'O PETYIIOBAHHS, SIK H1OT0 3arajJbHICTh Ta €IHICTb.

30KpeMa, 3aeanbHicms TIPABOBOTO PETYINIOBAHHSI MOJISTAE B OXOTJICHH]
HHUM 3 OUTBIIIOCTI MUTaHb, IO BU3HAYAIOTHCS TPABOM, YCiX YJICHIB Ta BCi€l
TEPUTOPIi BiAIOBITHOTO JIep>KaBHOTO YTBOpeHHs. [loiOHe He 3aBKau MpH-
TaMaHHE iHIIMM TPOSIBAM COLIaJIbHOTO PETYIIOBAaHHS, SKi YaCTO MalOTh
JIOKaIBHUH xapaktep Ta (a00) MOMIUPIOIOTHCS JIUINE Ha OKPEMi IPOIIApKU
HaceneHHs. Hampuxoram, nist 6ararbox Tpaauiliii, 3BHUaiB HE MOMUPIOETHCS
3a M&X1 OKPEMHUX PETiOHIB JAepKaBH; MMOCTYIIATH IICBHOI peirii BA3HAYAIOTh
TIOBEIIHKY TIJIBKH Ti€i YaCTUHU HACEIEHHS, SIKa HAJIS)KUTH JI0 BiATIOBIIHOT
koH(eciifHOT rpymH.

o x cTocyeTbest €0HOCMI IPABOBOTO PETYJIIOBAHHS, TO BOHA BUPaXa-
€TBCSI B 1OTO MOHICTuUyHOCMI, TOOTO HEMOKJIMBOCTI OHOYACHOTO (PyHK-
LiIOHYBaHHS B IEBHOMY JIepKaBHO OpPraHi30BaHOMY CYCIIJILCTBI 0apasy
JEKUIBKOX HE Y3TOIKEHUX IMTOMiXK 0000 CHCTEM MPaBoBoi peryiswii. Tum
camMuM 3a0e3MeuyI0ThCs TOCTiI0OBHA peati3allis B IPaBOBOMY pETYIIOBaH-
Hi IPUHIMITY FOPUANYIHOI PIBHOCTI, 3aCTOCYBAaHHS OJHAKOBOTO MaclITaly
MPaBOBOTO OIIHIOBAHHS ISl BCIX TOTOXKHHX 33 CBOIM 3MICTOM JKUTTEBHX
CHUTYaIli}, SKi MOTPeOyIOTh IOPUANYHOI PeTyIaMeHTallli.

JLy1st TOpiBHSAHHS BiA3HAYMMO, IO 1HIIT BUIH COIIAIBHOTO PETYIIIOBaH-
HS HE BUKJIIOYAIOTH ITEBHOTO TUTIOPAITi3My B OITIHIN TOMIOHUX 3a iX 03Ha-
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KaMU JIIOACHKUX BYMHKIB, 1[0 3yMOBIIOETHCSI MOXKIIUBICTIO CITIBICHYBaHHS
B MeKaX OZHIET JIFOJICHKOI CIIIIBHOTH BOIHOYAC AEKIJIBKOX BIIHOCHO He3a-
JISKHUX (a 1HOMI 1 KOHKYPYIOUHX ITOMiX COO0F0) CHCTEM MOPaThHUX, Pelli-
TIHHUX, 3BHYAEBUX, KOPIIOPATHBHUX, MPOQeCIHHIX HOpM. 30KpeMa, HaBiTh
MOpaJbHi paBwiia MOBEMIHKY, SIKUM 3a3BUYail IpUTaMaHHUH HaWBUIINN
CTYIIiHB YHIBEPCaIBHOCTI, MOXKYTh ICTOTHO BapitoBaTHCA 3 OISy HA Ha-
JISKHICTH HOCIS BiAMOBITHUX MOPAJILHUX YSBIEHb 10 KOHKPETHOI COLiab-
HOi cTpaTH (IpeICTaBHUKIB BJIa Iy, IPAL[iBHUKIB IPABOOXOPOHHUX OPraHiB,
YIIeHIB 3JI0YMHHUX YIPYIIOBaHb, BINCHKOBUX, CBALICHUKIB, 0CI0, 110 Haje-
KaTh 10 3aMOKHHUX a00 3HEJJOJICHUX BEPCTB HACEJICHHSI, TPHOIYHHKIB Pi3HUX
penirii ToIo).

e omHiero crienn¢ivHOO BIACTUBICTIO IPABOBOTO PETYIIFOBAHHS € HO-
ro ghopmanizoeanicms, IKa BUABISIETHCS B ypaXyBaHHI IpHU peamizarii
MPaBOBUX HOPM TUTEKH THX COMaJIbHUX (haKTiB, IO TepeadadcHi y mpasi,
1 HaBIIakKd — B ITHOPYBaHHI BCiX 1HITUX HE BiTOOpaXeHUX Y HHOMY (haK-
THYHUX 00cTaBuH. Hampukian, 3rigHo i3 3akoHoM Ykpainu Bim 18 cigns
2001 p. «IIpo rpomansHCcTBO YKpainm» (B pemakiii Big 21 mumas 2005 p.)
NpaBO Ha MPUHHATTS 10 IPOMAJASHCTBA YKpaiHU MaloTh 0coOH, sIKi BU3Ha-
I0Th 1 10TpUMYIOThCsl KoHcTuTynii Ykpainu; mofanu nexiapanito Ipo Bija-
CYTHICTB IHO3€MHOTO TPOMAJITHCTBA; Oe3MEePEPBHO MIPOXKMUBAIOTH HA 3aKOH-
HUX TiJCTaBax Ha TEPUTOPii YKpaiHU OCTaHHI 1’ SITh POKIB; OTPHUMAITH T03B1I
Ha IMMITpallifo; BOJIOIIOTH ICPKaBHOK MOBOIO B 00CsI31, HEOOX1THOMY JJIst
CIUJIKYBaHHS; MalOTh 3aKOHHI JpKepera icHyBaHHs. BonHouac npu BupimeH-
Hi IUTaHHS [P0 HAJ[AHHS TPOMAJISTHCTBA YKpaiHU He OEpyThCsI 10 YBarH BiK,
CTaTh, MAHHOBUH CTaH, piBEHb OCBITH, €THIYHA HAJIECKHICTh Ta 1HIII SKOCTI
MPETEHICHTIB Ha HOTO OTPUMAHHS, SIKi 3 THX YW 3 1HIINX MIpKyBaHb HE
3HAMILIN BiAMOBIAHOTO 3aKOHOJABYOTO 3aKPIIJICHHS.

BinzHaueHa 0coOMMBICT MPABOBOTO PETYITIOBAHHS, a TAKOXK TIOMIPHICTD
BHMOT, 1[0 BUCYBAIOTHCS MIPH HOTO 31 ICHEHHI (3yMOBJIEHA Opi€HTAIIIEI0
mpaBa Ha 0Ci0 3 HAMOLIBII THIIOBUMH COIATbHUMH SIKOCTSIMH, HaSBHUMHU
B yCix a00 X y NepeBaKHOI OUIBIIOCT] WIEHIB CYCHIBCTBA), CTATH TPHU-
YHHOIO JCII0 CKENTUYHOI OLIHKHU ESKMMH BYCHHUMH 3JaTHOCTI IIpaBa,
0Co0IMBO y HOTO MOPIBHSAHHI 3 MOPAJUTIO, BU3HAYATH TICBHI CTOPOHU JIIO]I-
chKoi moBeniHku. Came 3 I[UM TIepIIl 3a BCE MOB’s3aHi BiJIOMI BU3HAUCHHS
npasa K «ETUYHOTO», «KMOPAILHOTO MIHIMYMY».

B Oinpiii Mipi, HK iHIIM (hopMaM COIIaTbHOTO HOPMYBAaHHSI, TIPaBO-
BOMY PETYIIOBAHHIO TIPUTaMaHHa cUCmeMHicmb, Ka Tiepeadadae 4iTky
Y3TOLKEHICTE i Ta B3a€MHY IMIATPUMKY 3aTyUCHUX JI0 HHOTO MMPABOBHUX
aBuml. Tak, HegonepKaHHS 3a00POH, epeadadeHnX NPaBOBUMH HOPMaMH,
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TATHE 32 CO00I0 BUHUKHEHHS OXOPOHHHUX MMPABOBITHOCHH MIX 0CO0010, SIKa
iX mopymmiIa, Ta OpraHaMy JAep>KaBH, YIIOBHOBAKEHUMH PO3CIIiTyBaTH 3a-
3HaueHi pakTh. THM caMuM CTBOPIOIOTHCS YMOBH JIJISl IPUHHATTS 1HIUBI-
IyallbHUX MPaBOBUX aKTiB (IOCTAHOB CIIITYOTO MPO MOPYLICHHS KPHUMi-
HaJbHOTO BIPOBA/KEHHS, TPO MPU3HAYCHHS €KCIIEPTU3, BUPOKIB CYAY,
HAaKa3iB PO MPUTATHEHHS 0 JUCIHILTIHAPHOT BiIMOBIAAIBLHOCTI 1 MO, ),
10 OTIOCEPEIKOBYIOTh 3’ SICyBaHHS OOCTaBHH IPABOIOPYIICHHS Ta BU3HA-
YarTh KOHKPETHY Mipy TIOKapaHHs, Ky Ma€ 3a3HaTH MpaBonopyurHuk. 1e
K Y CBOIO YEpTy BiJIKpUBAE MOXKITUBICTh 3aCTOCYBaHHS JI0 OCTAHHBOTO 3a-
XOJIiB IOPUINYHOI BIAMOBIANBHOCTI, BCTAHOBJICHUX SIK CAHKIIS 32 HEJO-
3BOJICHY TIOBEIIHKY.

3 CHCTEMHICTIO Ta JIepKaBHOIO 320€3IEUEHICTIO IPABOBOTO PETYIIOBAH-
Hs1, HASIBHICTIO TITUPOKOTO Jiala30Hy 3ac00iB BILTMBY Ha IMMOBEIIHKY COIialTh-
HUX Cy0’€KTIB KOpPEIIOE 1 Taka 0COOIUBICTH MTPABOBOTO PETYIIOBAHHS, SK
HOTO pe3ynbmamusHicms. 3a3Ha4eHa prca IPaBOBOTO PETyITIOBAHHS BUSIBIIS-
€TBCS Y TiIBUIIEHOMY (TIOPIBHSHO 13 CTAHOM JTOAEPKaHHS IHIINX BUIB CO-
[iaIbHIX HOPM) CTYIIeHI peai3ailii mpaBoBHUX IIPHITUCIB, BIHOCHIH HEYHC-
JICHHOCTI BUITAJIKiB BiIXUJICHHS BiJl BCTAHOBJIEHOTO IPABOBOTO MOPSIKY.

[IpaBoBe perymtoBaHHS € X04a i OCHOBHHM, ajie HE €IMHUM MPOSBOM
nii mpaBa. B mporieci mpaBoBOro peryiatOBaHHS, a TAKOXK HE3aJCKHO Bij
HBOT'O MIPaBO CHpaBiisie iHGOPMaLiiHMNA, HIHHICHUN, BUXOBHUH Ta 1HIIWH
JIyXOBHUH BIUIMB Ha CBIIOMICTh Jitozeii. Hampukiaza, HopMu npaBa, 1o
MICTSTBCSI Y TAKOMY OCHOBOIIOJIOXKHOMY MPaBOBOMY aKTi, ik KoHCTUTYIIist
VYkpainu, He TUTbKH MaloTh CyTO PETYIISTHBHE 3HAYCHHS,  H MOXKYTh CITy-
T'yBaTH JOCTOBIpHUM JpKepesioM iH(popMalii mpo CyTHicTh YKpaiHChKOT
Jep’KaBH, CTPYKTYPY Ta MOPSAJOK YTBOPEHHS OPraHiB JAEpKaBHOI BIa/H,
cripusTH GOPMYBaHHIO B ii TPOMaAsSH MMEBHUX CBITOIIAIHUX YIIOMOOAHb,
BUXOBYBAaTH B HUX JIF000B 10 baTbKiBIIMHM, TOBary A0 4ecTi i TiqHOCTI
iHIHX 0ci0.

Jo Toro x, iHOII, IPaBOBE PETyIIOBaHHS 37]aTHE BUKIMKATH 1 TaKi CO-
IiaJTbHI HACIIJTKH, K1 HE OXOILTFOIOTHCS HOTO IIIIIMHU Y HABITh PO3XOASTh-
cs 3 HUMU. Hanpuknay, HamaranHsi 3aKOHOJABIIS ITiJBUIUTU 3 METOIO
301IBIIICHHS HAJIXO/KESHB JI0 JICP’KABHOTO OFOJDKETY CTAaBKH OIOJIATKYBaHHS
MIEBHUX BHIIB MIAMPUEMHUILKOT AISUTBHOCTI MOXE TIOPS] 3 peallizalliero
HaMiYeHUX 3aBJaHb CTHMYJIFOBATH 3pOCTaHHSI IiH Ha BiANOBIIHY MPOAYK-
11it0, poOOTH, MOCIYTH (10 YOTO 3aKOHO/IABEIlb MOXKE 1 HE TPAarHyTH), a B
JIESKIX BUITAIKaX TIPU3BOIUTH i 10 TOBHOTO 3TOPTAHHS ITI€T TISUTBHOCTI.

3 oMy Ha BHKJIAJEHE IIPABOBE PETYIIOBAHHS CIiJ BiIPI3HATH BiX
O1ITBIIT MacIITA0OHOTO FOPUIUYHOTO SIBUINA — HPABOBO2O GNAUBY, TKHMN
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OXOILTIOE HE TUTHKH IIJIECIIPSIMOBAaHE BU3HAYEHHS IOPUIMIHUMHE 3ac00aMu
XapakTepy NOBEAIHKM YYaCHHKIB CYCHUJIbHUX BIIHOCHH, TOOTO BlacHe
MPaBOBE PETYIIOBAHHSA, a ¥ yci iHIm (opMU Ta HAIPSMKHU il TpaBa Ha
CBIJIOMICTh Ta MOBEIHKY JIFONEH.

Binbi KOHKPETHO CHiBBIIHOLICHHS IPABOBOTO PETYIIOBAHHS Ta IPaBoO-
BOTO BILTUBY PO3KPUBAETHCS Y HaBe/ICH I HIKUE IOPIBHSIBHIN TaOIuUIIi.

IIpaBoBe peryntoBaHHs

IIpaBoBuii BrinB

Ma€ CUCTEMHHI XapaKTep, 3aBkIH epe-
0agae B3aEMOJIIO PI3HUX IIPABOBHUX SBHIIL
(3ac00iB IPaBOBOTO PETYITIOBAHHS);

MOXKe 3IIHCHIOBATUCS W depe3 OKpeMi
OPUINYHI 3ac00H (HANPHUKIAM, TiIBKU
yepe3 HOPMH IIpaBa);

TTOLIMPIOETHCS BUKIIIOYHO Ha CYO’€KTiB
mpaBa, TOOTO 0cCi0, /ISl SIKUX HPaBOBi
HOPMH BCTaHOBIIOIOTH [IEBHI FOPUANY-
Hi TIpaBa i 000B’3KH;

TIOLIMPIOETHCS  Ha IHIIUX 0Ci0;

Mae 000B’SI3KOBY TIPHPOJY, CIIHPAETH-
Csl Ha JIep>KaBHUM MIPUMYC;

HE 3aBX/IU € 000B’I3KOBUM Ta MPUITYC-
Ka€ 3aCTOCYBaHHS IPUMYCOBUX 3aXO/IiB
BIUIUBY;

CIIPSIMOBAHE TUTHKM HA BU3HAYCHHS BU-
PpaxxeHoi Ha30BHI TIOBEIIHKH JTIONCH;

Mae cBOIM 00’ €KTOM He TUIbKH ITOBEIIH-
Ky JIFONUHM, a i ii CBIIOMICTB;

3A1HCHIOETHC 13 3a37a/1eriap BU3HAYe-
HUMH LIUTSIMH.

OXOILTIOE SIK TiependadyBaHi, Tak 1 He
TUTAaHOBaHI HACIIIKH Il pasa.

IIpaBoBe peryaroBaHHS MOMUPIOETHCS (Ma€e MOMUPIOBATHCS ) HE HA
BCi CTOCYHKHU MIX JIFOJIbMU, a JIWIIE HA Ti CyCHIbHI BIIHOCUHHU, 10 YTBO-
pro1oTh Horo npeamer. Ilin npeomemom npasosozo pezyniosanus po3ymi-
I0Th CyCHIJIbHI BIJTHOCHHH, SKi MOXXYTb PETYIIOBATHCS MPABOM 1 IPH
LBOMY TIOTPeOYIOTh TaKoro peryatoBanHs. CychijibHi BiTHOCHHU MOMMCYMb
peryroBaTHCs [IPaBoOM, SIKIIO BOHU:

MO-TIEPIIIE, € CEI0OMUMU [ BOTLOSUMU, TIO BIATIOBIAHO Tiepen0daJae 3/1a1-
HICTb iX yYaCHHKIB PO3YMITH 3MICT Ta MOXKJIFIBI HACITIZIKK CBO€E1 TIOBE/TiHKH,
a TakoX 00MpaTH Ta peaizoByBaTH ii IICBHI BapiaHTH;

TIO-TIPYTE, MAOMb NeGHUL 308HIWHIL 8UPA3 Y NOGEOTHYI CYO 'ekmig TUX
BigHOCHH (03 4oro He 0yi10 6 MOXKIIMBUM 3a0€3MEeUNTH HaliHE TOAepKaH-
HS IPaBOBUX MPUIHKCIB, CIPSIMOBAaHMX HA IX periamenTanito). Came Tomy,
cepel IHIIoTOo, TIPaBO HE PETYIIOE TyMKH JIIONCH, a TAKOXK 1HII MPOSIBH 1X
TIOBEIHKH, SIKi HE TIIar0ThCs (pikcallii 3a TOMOMOT0r0 3aC001B 30BHIIIHBO-
IO CIIOCTEPEKEHHS;
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[IO-TPETE, TOCUTh YITKO BU3HAUEHI 3a 1X Cy0’ €KTaMH Ta 00’ €KTaMH.

3 oAy Ha 1€ IPaBOBOIO PETIIAMEHTAIIIEI0 HE MOXKYTh OXOIUTIOBATHCS
COIaJIbHI 3B’A3KH 3 HETIOBHICTIO BU3HAUYEHUM CY0’ €KTHUM CKJIaJIOM, SIK TO:
BiITHOCHHH, Cy0’€KTaMU SKUX BUCTYMAIOTh TaKi HEOCTATHO KOHKPETH30-
BaHI COIliabHI YTPYIIOBaHHS, K COITIadbHI KJIACH, €THOCH, a00 K BiTHOCH-
HU, 1110 CKJIAJIAI0ThCS 3 TIPUBOJY TAKUX 00’ €KTIB, K, HAIPUKJIIA, BUHAXOIU
Ta BIJKPHUTTS, [0 HE MOXXYTh OyTH HaJIE)KHUM YHHOM OITHCAaHI.

ITeBHOIO MipOIO OOCST CYCIIBHUX BIAHOCHH, SIKi MOXKYTh BHCTYIIATH
MIPEIMETOM IPABOBOTO PETYIFOBAHHS, 3AJICKUTh TAKOXK BiJI PIBHS MPaBOBOT
KyJBTYpH HacelleHHS, PO3BUTKY IOPUIUYHOI HAYKH Ta OPUANIHOT TEXHIKH,
e(DeKTUBHOCTI IOPUAMYHOT IIPAKTHKY Ta NCIKUX IHIMAX YNHHUKIB.

o x cTocyeThCs nompedu y NPaBOBOMY BPETYINIOBaHHI CYCHITBHUX
BiJTHOCHH, SIKa € I OJHIE€I0 3 000B’I3KOBUX YMOB IX BKITFOUEHHS JIO TPEJ-
MeTa IIPaBOBOTO PETYITIOBAHHSA, TO BOHA 3yMOBIIOETHCS IHITUMH 00CTaBH-
HaMH, 1 OB’ si3aHa Mepll 3a Bce 3 epeOyBaHHAM TaKUX BIIHOCHH y cdepi
MIPaBOBOTO PETYIOBaHHS, TOOTO y IApWHI THX COIliAIbHUX iHTEpPECiB, SIKi
peai3yroThCs 32 MiATPUMKOIO ITpaBa.

BonHo4ac He BCi CTOCYHKH MiX JIFOIIbMH, HABITh SIKIIIO BOHU CKJIAIal0Th-
cs1y chepi MpaBOBOTO PETYITFOBAHHS Ta MOXKYTh OyTH BPETYIILOBaHI FOPUINY-
HAMH 3aco0aMu, BUMAraroTh I150r0. YacTuHa CyCHIILHAX BiZTHOCHH, IO
3HAXOAATHCS Y c(hepi MPaBOBOTO PETYITIOBaHHS, JOCTATHHOI MipOKO BITO-
PAIKOBYIOTHCSI IHIIIUMH, HiXK TIPABO, COLIAIEHUMH PETYIISITOPAMH, & TOMY He
MOTPeOyIOTh [T CBOTO HOPMAJILHOTO PO3BHUTKY III€ i ITPaBOBOI periaMeHTa-
uii. Hanprknan, xo4a NoniTHYHI iHTEpeCcH rPOMAISTH 1 OXOPOHSIIOTHCS MPaBOM,
a BiATaK, i CyCHiNIbHI BiTHOCHHH, Yepe3 sKi BiJOyBa€EThCs 1X peaizallis, BU-
HUKAIOTh Y c(hepi IMpaBOBOTO PETYIIIOBAHHS, EsIK] 3 HUX (30KpeMa BiTHOCHHH,
NOB’s13aHi 3 HA0YTTAM WICHCTBA Y TOJMITUYHUX MAPTisiX, a TAKOXK MOJTITHYHI
BITHOCHHH BHYTPIIIHBOMIAPTIHHOTO XapaKTepy), OMIOCEPEIKOBYIOThCS CTa-
TyTHAMH HOPMaMH BiIIOBITHUX TOMITHIHUX YTBOPEHB, TOOTO HEIOPHIIY-
HUMH 3aC00aMH, Yepes 10 iX MPABOBE PETYIIOBAHHS € HEOIUILHUM,

§ 2. Cnoco0u, MeTOAM TA THIIH NIPABOBOI0
peryoBanHs. IIpaBoBuii pexum

CycrinbHi BiTHOCHHH, SIKi PETYIIOE TIPABO, € BEIEMU HEOTHAKOBUMH 32
CKJIaJIOM iX y4YaCHHUKIB, 00’ €KTaMH, 3MICTOM, IiJICTABAMU BUHUKHEHHS,
3MIHCHHS Ta NMpUNUHEeHHs. Uepes Te mpUpoaHo, IO KOXKHA 3 OJHOPITHUX
TPyH TaKuX BiTHOCHH (IUBITBHUX, KPUMIHAIBHUX, TPYJOBUX Ta iH.)
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00’€KTHBHO BUMarae 0coOIMBHX MAXO/IB /10 iX BperymoBaHHs. KpiM Toro,
00paHHS ITeBHHUX 3aCO0IB PETYIATHBHOTO BILTHBY, X0Ya i MEHIIIOIO Mipo¥o,
3aJIeXKHTH Bif IiJIeH, AKi CTaBUTH Tiepe co00r0 IeprkaBa (CyCITECTBO) Ha
pi3HHX eTamax cBOro icHyBaHHA. Hampukiiaa, mpaBoBe perymnioBaHHs Bia-
HOCHH BJIACHOCTI B HaIlliil KpaiHi HUHI, B yMOBaX po30yJ0BU PUHKOBOI
€KOHOMIKH, IOKOPIHHO BiZJpi3HAETHCS BiJ NPAaBOBUX ()OPM YHOPSIIKYBaHHS
LUX BiZHOCHH, K1 3aCTOCOBYBAJIMCA Y PAIsHCHKUHN Mepioll, KOJIH JeprkaBa
nparHy’sia A0 BCTAHOBJIEHHS YKOPCTKOTO KOHTPOITIO 32 PO3BUTKOM €KOHOMiY-
HUX npoueciB. [lepenideHi YMHHUKH, a TaKOXX OCOOTUBOCTI MOJITHUHOT
1 MPaBOBOT CUCTEM CYCIIIBCTBA, KOHKPETHUX CEp CYCHIIBHOTO KUTTS,
B SIKUX 3/IIHCHIOETHCS TIPABOBE PETYIIOBAHHS, ICTOPUYHUH IIISIX Ta KyJIb-
TYpHI Tpagullii MEBHOTO HAPOAY Ta JESAKi iHII 00CTaBHHH 3yMOBIIOIOTH
B KO)KHOMY BUTIQJIKy OOpaHHS AOCUTH crienn(idHIX cIoco0iB, METOIB Ta
THITIB MIPABOBOTO PETYIIIOBAHHS CYCIUIBHUX BiJHOCHH.

[lin cnocodaMu NPaBOBOIO PeryIOBAHHS CYCNINLHUX BIOHOCUH PO-
3yMitomb nepeuHHi (Moomo maxi, wo He micmams y cobi iHwi Oinbw npo-
cmi) 3acobu npagooco 8NAUEY HA NOBEOIHKY H00el, NO8 A3AHI 3 HAOLIeHHAM
X cyb’ ekmugHUMU OPUOUYHUMU RPABAMU AOO NOKIAOAHHAM HA HUX
cyO’exmusHUX 10PUOUYHUX 0008 A3KI8.

Crniocobu mpaBOBOTO PETYINIOBAHHS MOAUISIOTHCS HA OCHOBHI Ta OONO-
Midcni. JIsi OCHOBHHX CIIOCOOIB MPaBOBOTO PEryIIOBaHHS MPUTAMaHHUM
€ Te, 1[0 BOHU MOXYTh 3aCTOCOBYBAaTHUCH SIK OKPEMO, TaK 1 pa3oM 3 IEBHUMH
JIOTIOMIKHUMH CII0cO0aMK HOro 3/1iicHeHHs. BoHodac i Bpery/toBaHHs
OJIHI€T 1 TieT camMol OBEIIHKK HEMOKIIMBE 3aCTOCYBaHHS (uepes ix HecyMic-
HICTB) 0OIpa3y JEeKUTFKOX OCHOBHUX CIIOCOOIB IPABOBOTO PETYITIOBAHHS.

J1o ocHOBHUX CITOCOOIB MPABOBOTO PETYIIOBAHHS HAJIEKATh 03B,
3000B’s13aHHA Ta 3a00poHa.

/lo3sin onsrae y HagaHHI 0c001 Yepe3 BU3HAHHS 32 HEIO BiAMOBIAHOTO
Cy0’€KTUBHOTO IOPUANYHOTO IpaBa MOKIMBOCTI pealtizallii IeBHOTO Bapi-
AHTy CBO€1 MoBeAiHKH. [IpH 1IbOMY BHKOPHUCTAHHS TaKol MOXJIMBOCTI He
€ 000B’s3KOBUM, a 3aJIEKUTh BiJl BIACHOTO PO3CYAY YHOBHOBaXCHUX
cy0’extiB. Hampuknaz, y ct. 92 CK Ykpainu nepenbaueHa MOKIHMBICTb 0Ci0,
K1 IOAANU 3asABy MPO PEECTPaLilo MUTIO0Y, a TAKOXK MOAPYX K YKIaCTH
HUTIOOHUI JTOTOBIp.

30608 51301151 BUSIBIAETHCS Y TIOKJIaJICHH] HA YYACHHKIB PETVIAMEHTOBAHHX
MPaBOM CYCIUIbHNX BIAHOCHH Cy0’ €KTUBHOTO IOPUAMIHOTO 000B’ 3Ky aKTHB-
HOTO THITY, IO CIIOHYKAa€ HOTo HOCIiB A0 JIiH, mepeadadyeHnX paBOBUMH HOP-
Mamu. Tak, ct. 97 KIIK Ykpainn 3000B’s13y€ MpoKypopa, CITiTd0r0, OpraH Ii-
3HaHHs IPUIAMATH 3as1BU IIPO 3JIOUMHH, 1110 BYNHEHI a00 TOTYIOThCS.
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3abopona BCTaHOBIIOETHLCS MIJITXOM MTOKJIAICHHS Ha 0c00y Cy0’ EKTHB-
HOTO IOPHINIHOTO 000B’SI3Ky TAaCHBHOTO THITY, BiATIOBIIHO O SKOTO BOHA
Ma€ yTPUMYBAaTHCS BiJ] TEBHUX, BU3HAYSHHX ITPaBOM (pOpM MOBETiHKH. 30-
kpema, y cT. 289 CK Ykpainu micTuthcs 3a00poHa 0codam, siKi yTPUMYIOTh
Ta BUXOBYIOTH MaJIONITHIX Ta HETIOBHOMITHIX JIITEH, 3CTOCOBYBATH JI0 HUX
(iznuHe MOKapaHHS.

Ha BigmiHy Bif 103BOIB 3000B’13aHHS Ta 3a00pOHH HE TPUITYCKAIOTh
BIIXMJICHHS 1X ajpecaTiB BiJl BapiaHTIB MOBEAIHKH, 110 MPONOHYIOTHCS
y MPaBOBUX HOpMaXx.

Honomisichumu cnocobamu npagooco pe2yrosants € NPUMyC, 3a0X0-
YeHHsl, NOKAPAHHA, HAOAHHS NiAbe, GUKIIOYEHHS 3 NepeliKy 0006 A3Kis,
nom sIKueHHs 1opuouyHoi eionogioanvrocmi Ta if. 1li cnocoOn He MarOTh
CaMOCTII{HOTO PEeTYJISITUBHOTO 3HAYCHHSI, 8 BUKOPHCTOBYIOTHCS Pa3oM
3 OCHOBHUMHU CIIOCOOAMH MTPABOBOTO PETYIIOBAHHS JJIS TMOCHJICHHS Ta
onrtumizamii ix Aii.

Te 4u iHIIIE CTIONTyYeHH] OCHOBHUX 1 JOMOMIXKHHUX CIIOCOOiB IPaBOBOTO
peryiioBaHHS, HAasBHICTH (UM BiJICYTHICTH) MOXKIIMBOCTI Y 0Ci0, Ha SIKUX
BOHO TOIINPIOETHCSI, CAMOCTIHHO BCTAHOBJIIOBATH Ta YTOUYHIOBATH MTPAaBOB1
(hopmH IX TOBEIHKH, XapaKTep MiJICTaB, 3 HACTAHHAM SKHX OB’ 3yIOTHCS
BUHHUKHEHHSI, 3MiHa Ta MPUIIMHEHHS IPAaBOBUX CTOCYHKIB Mi>K HUMH, a Ta-
KO CTYMiHb JeTalli30BaHOCTI MPAaBOBOTO PETYIIOBAHHS JAIOTh YSIBICHHS
PO METOM MPABOBOI0 PETYJIOBAHHS CYCIIJIBHUX BiTHOCHH, SIKi BUKO-
PHUCTOBYIOTHCS TIPU HOTO 31HCHEHHI.

SIKII0 B MpaBOBOMY PETyIIOBaHHI ITepeBara BiJIa€ThCsl BCTAHOBICHHIO
000B’s13KIB, 0OMEKYETHCS iHITIIaTHBA Cy0’ €KTIB IIpaBa 3 KOHKPETH3AIlil 11o-
JIOKEHb IOPUIMYHUX MTPUITUCIB, 1[0 BU3HAYAIOTH iX TIOBEIIHKY, Cepe/] FOpH-
JUYHUX (aKTIB MEPEBAKAIOTh AKTH OJHOCTOPOHHBOTO BOJCBUSBICHHS
(HarpuKITaj, aqMiHICTpaTHBHI HaKa3M), a MpaBOBa perlaMeHTaIlisl Ma€ Cy-
UTEHUH, BCEOXOTUTIOIOUHNIT XapaKTep, TO MPABOBE PETYITIOBAHHS 0a3y€eThCsI
Ha iMnepamugnomy memooi. HaBnaku, sSIKIIO B IPaBOBOMY PETY/IIOBaHHI
mMpIie, Hixk 3000B’13aHHA Ta 3a00pOHH, 3aCTOCOBYIOTHCS I03BOJIHU, CTOPO-
HH BIIHOCHH, IIO iX peryiroe MpaBo, MaloTh 3MOTY BiJICTYIaTH BiJ 3a3Ha-
YeHUX Yy IPAaBOBHX HOpPMax BapiaHTIB MOBEAIHKH Ta BiJIbHI caMi yXBaJtoBa-
TH PIllICHHS IIO/I0 Yy4acTi B IUX BiIHOCHHAX (30KpeMa, 4epe3 yKIJIaJAeHHS
MiX 0000 PI3HOMaHITHUX MTPAaBOYMHIB), a TPABO BU3HAYAE JINIIIC HAWOLIBII
Ba)KJIMBI aCTIEKTH iX B3aEMO/Ii1, TO MPABOBE PETYIIOBAHHS 3aCHOBYETHCS Ha
OUCNO3UMUBHOMY MEMOOI.

[Mopsi 3 iMIIEepaTUBHUM Ta TUCIIO3UTHBHUM METOJIAMH, SIKi € OCHOBHU-
MU Pi3HOBHJIAMH METOIB TPABOBOTO PETYITIOBAHHS, B HhOMY MOXYTh 3a-
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CTOCOBYBATHUCS TAKOXK MemoOu PeKoOMeHOAyill Ta 3a0X04YeHHs, 0 MAIOTh
TepeBaXHO CyOCHITiapHUH (TOIaTKOBHIA) XapaKTep.

Pexomernoayitinuti memoo monsrae y HalaHH1 y9aCHUKaM BiTHOCHH, 5IKi
BIIOPSKOBYIOTHCS IPAaBOM, BKa3iBOK, 1[0 HE MAarOTh 000B’S3KOBOI CHJIH,
CTOCOBHO HAHOUIBII parioHaTbHUX, MPUHHATHUX JUJIS CYCIUTBECTBA 1 IHX
oci0 ¢opm opranizauii ix B3aemonii. [Ipuknamom peanizauii gaHoro MeTo-
Iy MOXe€ CIyT'yBaTH po3poOJIeHHSI YIIOBHOBRKCHUMH AEp>KaBHUMH OpraHa-
MU THIIOBHX TPYAOBHX JOTOBOPiB (KOHTPAKTIB) MiXk HPaIliBHUKOM Ta po0o-
TOZABLIEM, BUKOPHCTAHHSI SIKHX CIIPHUSIE YCYHEHHIO MOXKITMBUX HETIOPO3YMiHb
MiX CTOPOHAMH TPYJAOBUX BIJIHOCHH II€ HA CTAJIi iX 3aM0YaTKyBaHHSI.

3aoxouysanvruii memoo nependadac CTUMYIIOBAHHS 32 JTOIIOMOTOI0
KOMILJIEKCHOTO 3aCTOCYBaHHS Pi3HUX CIOCOOIB MPaBOBOTO 320XOYCHHS
TaKoi MOBEIIHKU CyO’ €KTIB MpaBa, sSIka € HAMOUIHIT OaKaHOIO 3 TOTIISTY
JOCATHEHH:I LIl IPaBOBOTO PEryIFOBAHHS.

Tunu npaBoBOro peryJaoBaHHs BiToOpaxaroTs HOTO 3arajibHy OylI0BY
Ha piBHI OKpeMUX AUISTHOK CYCIUTBHOTO XUTT (Tmiacdep cdepu mpaBoBOro
pETyIIOBaHHS — €KOHOMIYHO1, MOJMITUYHOI, KYIbTYpHOI, BIIChKOBOI Ta
IHIIMX Tajxy3ei CyCIIJIbHOTO JKUTTS), IKI OII0CEPEAKOBYIOTHCS IIPABOM.
Po3pi3HSIOTH ABa TUIIM MPABOBOTO PETYIIOBAHHS: 3A2ANbHOO03601eHUl
i cneyianibHo 00360/1EHULL.

[pu 3acTocyBaHHI 3a2a1bHO003801€H020 MUy TPABOBOTO PETYITIOBAH-
HSl MOXKJIMBICTB TIEBHOT COIIAJIbHOT TIOBEAIHKH 3yMOBIIFOETHCS BIJICY THICTIO
ii mpsiMoi ropuanYHOT 3a00poHU. Y pasi, SKIIO Takoi 3a00pOHU HE Tepe-
0adeHo, TO Taka MOBEAIHKA BBAXKAETHCS MPABOMIPHOIO, TOOTO Y IHOMY
pa3i BUKOPHCTOBYETHCS IOPHINYHA GOPMYIA: 00360€HO 6Ce, KPIM MO2o,
wo 3a60poneHo.

[Ipu obpanHi cneyianvHo 003601eH020 MUNY TIPABOBOTO PETYINIOBAHHS
BUXIJHUM € HOPMAaTHBHE MOJIOKEHHS, 3T1JHO 3 SIKUM JIO3BOJISIOTHCS JIMIIE
Ti (OPMU MOBEIIHKH COIliaTbHUX CY0’ €KTiB, M0 Oe3MocepeTHhO BU3HA-
IOTHCSI IPAaBOBUMHU HOPMaMHU SIK IPUIYCTHMI. Y IbOMY pa3i Ji€ iHIa 1opu-
ouyHa hopMmyna: 3a00poHeHO 8ce, KPiM 020, Wo 003801eHO.

3a3HayeHi TUIH IPABOBOT'O PETYIIOBaHHS BTUTIOIOTE y CO01 KapIHAb-
HO MPOTHJICKHI ITIXOU JI0 IOPHIUYHOT OpraHi3allii MeBHUX JISTHOK CyC-
MUIBHUX BiJTHOCHH, 8 TOMY HE MOXYTb 3aCTOCYBATHCS IIPU BPETYINIOBaHHI
onHiel i Tiel caMoi cepu corianbHOT isTIbHOCTI.

3acTocyBaHHs KOHKPETHOTO THITY IIPAaBOBOTO PETYJIOBAHHS BH3HAYA-
€THCS XapaKTePOM 3aBJIaHb, SIKi BOHO BUKOHYE Y BIATIOBIIHIN cdepi KUTTe-
TUSITTEHOCTI CYCITUTECTBA. 30KpeMa, TaM, Je¢ OLTBII BaXKIIUBUAM € TiATPpUMAaH-
HsI BUCOKO{ COITialIbHOi aKTUBHOCTI, MAKCUMAaIIbHOI CBOOOIHM 0C00H (SIK,
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HaNpuKIaI, y chepi mInpueEMHUITBA), Mae OyTH peali3oBaHUH 3araibHoO-
JIO3BOJIEHUM THUII ITPABOBOIO PEry/ItoBaHHs. SKIO K Ha MEepUIMi IJIaH BU-
XONIUTH TTOTpeda y 3a0e31eUeHHI BUCOKOTO PiBHS BIIOPSAKOBAHOCTI CYCIIiITb-
HUX BiTHOCHH, IUCITUTUTIHOBAHOCTI IX YYaCHHKIB (SIK, HApUKJIA, y cdepi
JIEp’KaBHOTO YIPABIiHHSA), TIepeBara HaAae€ThCs CHEMiaIbHO JI03BOJICHOMY
THUITY TTPABOBOTO PETYTFOBAHHS.

Po3risiHyTi ciocoOu, METOIU Ta TUITH MPABOBOT'O PETYITFOBAHHS JAF0Th
VSBJICHHS JIUIIEC PO HOT0 OKPEeMi CTOPOHH 1 aCIEeKTH. XapaKTePUCTHKA
K WX SBHUI B X €THOCTI, B3a€EMOJII1 K IUIICHOT CUCTEMU PETYIIOBaHHS
JOCATAETHCS 3a IOTIOMOTOI0 TaKOi MICTKOT FOPUANYHOT KaTeropii, sk mpaBo-
Bull pekuM. OTxKe, i1 MPABOBUM PEKUMOM PO3YMIIOMb NEGHUL NOPSOOK
nPaso8o2o pezynio8ants, aKull 3a6e3neyycmvcs yepes 0coonuse NOEOHaAHHA
3anyyeHux 05 1020 30ilUCHeHHs CNocobi8, Memooie ma munié NPaso8o2o
pecyntosanns. BpaxoByroun , 110 Ha0ip MUX CKIAT0BHX MOXE OyTH BEIIb-
MH PI3HHUM, TO 1 Jiara30H MOXJIMBUX IPABOBUX PEKUMIB € JTOCHUTh ITHPO-
KHM — BiJI «OKOPCTKUX», SIK, HAIIPUKJIA/, IIPU PETYIIOBaHHI CyCIITBHAX
BiJTHOCHH, 1[I0 BUHUKAIOTH 3 MPUBOY peaiizalii 0coboro mpaBa Ha BUKO-
PUCTaHHS MUCJIHBCBHKOI Ta 1HINOIT 30pOi, /Ie 3aCTOCOBYETHCS CIIEIiaIbHO
JTIO3BOJICHHUI TUII PETYJIOBaHHS, HA MEPIE MICIIe BUCYBA€THCS IMIIEpATHB-
HUI METOJ PETryASTUBHOTO BIUIHMBY, a JIOMIHYIOYHMH CIIOCOOAMH PEryITo-
BaHHS € 3000B’s13aHHS Ta 3a00POHH, JI0 BITHOCHO «M’SIKHX», SIK, HAIIPUKJIA],
y cdepi BITHOCHH, IO CKIAAAOTHCS 3 MPUBOJY 3aI0BOJICHHS 1HIUBIIaMU
CBOIX KyJIBTYPHHUX IOTPEO, 16 BUKOPUCTOBYETHCS MPOTUIICIKHHUI 32 CBOEIO
CTIPSIMOBAHICTIO KOMILJIEKC IPaBOBHX 3ac00iB.

§ 3. Buau npaBoBOro peryJilOBaHHA

[IpaBoBe perynroBaHHS € JOCUTh HEOMHOPIMHUM. ToMy IJIs Kpamoro
PO3YyMiHHS TPUPOJIH IIHOTO SBHIIA CITiJ] PO3IVISIHYTH HOr0 OCHOBHI Pi3HOBH/IH.
30KpeMa, 3anexcHo 8i0 0coOnUBOCHell NPABOBO2O THCMPYMEHMAPI0, TKUH
BUKOPHCTOBYETHCS B IPOLIEC] FOPUIMYHOI peryiaMeHTallii CyCIiIbHIX BiTHOCHH,
PO3PI3HSIOTh HOPMATHBHE Ta 1H/IMBIyaJIbHE PABOBE PETY/IFOBAHHSL.

HopmaTnBHe npaBoBe PeryJl0BaHHs 3IIHCHIOETHCS 33 JOTIOMOTOIO
OPUIUIHUX TIPABUIT MTOBEAIHKA 3arajJbHOTO XapaKTepy, K1 3aKPITUTIOI0Th-
Cs B HOPMATHBHO-TIPABOBHX aKTaX, HOPMaTHBHO-IIPABOBUX JIOTOBOPaX,
NPaBOBHX MPELECHTAX, MPABOBUX 3BUYASLX, | MAE TaKi O3HAKH:

— TIOIIMPIOETHCS HE Ha KOHKPETHI )KUTTEB] CUTYyaIlii, a Ha 3a3/1aJeTiab
HE BU3HAUCHY KUTBbKICTh TOTOXKHHUX 33 CBOIMH 03HAKAMH BHUIAJIKIB;
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— aJIpeCcyeThCs KOy 0Ci0, He OKPECICHHX TIEPCOHATLHO;

— peali3y€eThCs 3a JOIIOMOTO0 TIPaBOBHX 3ac00iB OaraTopa3oBoi i,

— 3MIACHIOETHCS 3a3BHYAll TPOTATOM TPHBAJIOTO Yacy 0e3 BCTaHOBIICH-
HS YITKHX 9aCOBUX MEXK.

InauBinyanbHOMY MpaBoOBOMY pery;IlOBaHHIO ITPUTAMaHHI O3HAKH,
MIPOTHIIEKHI TUM, SKHMH BOJIOJ[i€ HOPMAaTHBHE PETYTIOBAHHS, a CaMe:

— CIPSMOBYETHCS Ha BPETYJIIOBaHHS KOHKPETHUX (OOUHHYHMX) aKTiB
COI[1AJILHOI OBEIIHKU,

— MOIIMPIOETHCS JIMIIIE Ha IEPCOHAILHO BU3HAYCHUX OCi0;

— He nepexndavae MOBTOPHOTO 3aCTOCYBAHHS OMHHUX i THX CaMUX FOpH-
IAYHUX 3aCO0IB;

— Ma€ IepeBaKHO KOPOTKOCTPOKOBHH XapakKTep, MPUMTHHSIETHCS 3 pea-
J3aIi€r0 BiANOBITHUX 1HANBIyaTbHAX MPABOBUX TIPUITHCIB.

Y OUTBIIOCTI BUNAAKIB iHAUBITyaIbHE TIPABOBE PETYIIIOBAHHS 3aCHO-
BY€THCS HA HOPMaTHBHOMY Ta TIOJIATAE B yTOYHEHHI, IPUCTOCYBaHHI IIPaBO-
BHUX HOPM JI0 CIlelM(idHUX yMOB X Aii, IKi HEMOXKJIHMBO BpaxyBaTu MpH
3NIICHEHHI HOPMATHBHOTO MPABOBOTO PETYIIOBaHHS. Pazom 3 TuM iHOII
IHIWBITyallbHE TIPABOBE PETYIIOBAHHS HAOYBa€E i CAMOCTIHHOTO 3HAYCHHS.
Hanpuxnaz, y pa3i BUsiBIEHHs IPOTaJiMH y MpaBi Ta 3aCTOCYBaHHI TAKOTO
crocoOy iX 3almOBHEHHS, SIK aHAJOTid MpaBa, iIHAWBiAyalbHI IPaBOBI aKTH
BUCTYMAIOTh SIK IEPBUHHI 3aCO0M MPaBOBOTO PETYITIOBAHHS.

Jo HaiimommupeHinmx 3aco0iB 1HAMBIAYaTbHOTO MPABOBOTO PETYIIIO-
BaHHS HaJIeXKATh PilIEHHS, BAPOKH, YXBAJIH Ta 1HIII HEHOPMATHBHI aKTH
OpTraHiB Cy/I0BOT BJIa/Id, aKTH MPOKYPOPCHKOTO pearyBaHHs, Pi3HOMAaHITHI
MIPUITUCH TPABO3aCTOCOBHOTO XapakTepy, O BUIAIOTHCS OpraHaMu Jep-
’KaBHOTO YIIPAaBJIiHHS Ta OpraHaMH MICIIEBOTO CaMOBPSITyBaHHs, KEPIiBHU-
KaM¥ Iep>KaBHUX 1 HeAepKaBHUX MiAPUEMCTB, YCTAaHOB, OpraHi3aIii.

Po3rnsiHyTI BHI¥ IPaBOBOTO PEryIIOBAaHHS B3AEMHO JIOTIOBHIOIOTH OJIFH
OTHOTO. 30KpeMa, 3aBISKH iX KOMOIHYBaHHIO KOMIIEHCYIOThCS HEIOJIKH,
MpUTaMaHHi K HOpMaTUBHOMY (HaJIMipHa y3arajbHEeHiCTh, HE 3aBXKIH J10-
CTaTHsI ONIEPaTUBHICTh pearyBaHHA Ha CyCIIbHI NOTpeOn), Tak 1 IHAUBIY-
AIBHOMY PETYJIIOBaHHIO (HEIPOrHO30BaHICTh, 3HAYHHUM MPOCTIp IS MPO-
ABiB CBaBLIIs, Cy0’ €KTUBI3MY, MOTpeda KOXKEH pa3 3aHOBO CTBOPIOBATH
HEeoOXiTHMI IPaBOBUH IHCTpyMEHTapiil).

3a xapaxmepom po3nooiny Komnemenyii 3 IOPUOUYHOI pecramenmayii
CYCRIIbHUX 8IOHOCUH TIPABOBE PETYJIOBAHHS KIACH(IKYIOTh Ha IICHTpai-
30BaHE 1 TaKe, M0 3IIHCHIOETHCS Ha JACTICHTPAII30BaHNX 3acajax.

Ipu yenmpanizosanomy npasogomy pezynt08arHi Maike BC1 TOBHO-
B)KEHHI 3 IOPUANYHOTO BUPIIIEHHS BiIOBITHOIO KOJIA TUTaHb KOHIIECH-
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TPYIOTBCS Ha PiBHI BUIIHX Ta IEHTPAIbHUX OPTaHiB AepP’KaBHOI BIaau. Tak,
3TiMHO i3 CT. ¢T. 85, 106, 116 KoncruTymii Ykpainu BU3HAUCHHS 3acall 30-
BHIINTHBOI TIOMITHKA YKPATHCHKOI e KaBH, 11 IPEICTAaBHUIITBO B MI>KHAPO/I-
HUX BiTHOCHHAX, O€3M0cepeIHe KePiBHUITBO Ta 3MIHCHEHHS 30BHIITHLOITO-
JITUYHOI IISUTFHOCTI BiTHECEHO BiIOBITHO 710 KomrieTeHIi1 BepxoBHoi Pamu
VYkpainu, [Ipesunenra Ykpainu ta Kabinety MinicTpiB Ykpainu.

Heyenmpanizosare npagose pe2yniosanns, HABIAaKH, Iepeadavae nepe-
JaHHA 0araTboX MMOBHOBa)KEHb 3 BPETYJIIOBAHHS MEBHUX CYCIIBHUX Bij-
HOCHH, BKITIOUAIOYH JISSKI TPABOTBOPYI MOXIIMBOCTI, JIO 1HIITUX JIEPIKABHUX
Ta HeJlep’KaBHUX cy0’€KTiB. 30KpeMa, y cepi TpyIOBHX BiTHOCHH 3HAUHOIO
KOMIIETEHIII€10 3 MUTaHb BU3HAUYECHHS YMOB TIpalli Ta BiIIIOYUHKY pPOOITHHU-
KiB HQ/IUJIEHI TPYIOBi KOJIEKTUBHU, MPO(]CIIIKOBI OpraHH, aaMiHiCTpalis
MiAMPUEMCTB; B Tally3i 3eMEIbHIX CTOCYHKIB IIMPOKI MOKITUBOCTI 13 BCTa-
HOBJICHHS KOHKPETHOTO IPABOBOTO PEKUMY PO3NOPSIKEHHS 3eMJISIMH,
oprasizarlii 3eMJICyCTPOIO, BUPIIIEHHS 3eMEIBHUX CIIOPIB MAlOTh OPTaHU
MICIIEBOTO CaMOBPSILyBaHHS.

3altexHO BiJ| nOPAOKY popmyaHHs OPUOUYHUX 3AC00I8, AKI 3ACMOCO-
8YIOMbCAL Y NPABOBOMY pe2yio8anHi, BOHO MOXke OyTH TofIiyieHe Ha cyOop-
JIMHAIIIIHE Ta KOOpAWHAIIHE.

Cybopounayiiine npagoge pezyniosanisi Ma€ OJHOCTOPOHHIN XapakTep
1 He epedayae y3roJpKeHHS MPaBOBHUX MPHIUCIB, 110 MPH IEOMY BCTaHOB-
JIIOIOTHCS 3 0c00aMH, Ha SIKMX MOIIUPIOEThCs iX nist. Llelt pisHoBUA npaBo-
BOTO PETYIIIOBaHHS Pealli3y€eThCs TIEPEeBaKHO Yepe3 BUAAHHS PI3HOMAHITHHX
HOPMaTHBHO-TIPABOBUX aKTiB (HAIPHKIIA/I, 3aKOHIB Ta iHIIMX HOPMAaTUBHO-
MIPaBOBUX aKTiB 3 MUTaHb OMOJATKyBaHHS (I3MYHUX Ta IOPUAUIHHUX OCIO,
TIPO 3araJIbHAH BICHKOBUN 000B 30K ), @ TAKOXK IIIJITXOM YXBaJICHHS Ha TiH
caMiif OCHOBI FOPHAMYHUX PIillIeHb IHVBITyaTLHOTO XapakTepy (HarpHKiIal,
Haka3 KepiBHHKA IiIPUEMCTBA PO HAKIAACHHS Ha HOTO MpaIliBHUKA TIEB-
HOT'O TUCLUIUIIHAPHOTO CTSTHEHHS).

Ha BigMiHy Bif cyOOpIMHAIIHHOTO KOOpOUHayitine npasose pe2yito-
6aHHs Ma€ IBOCTOPOHHIH a00 6araToCcTOpoHHIH XapakTep i nonsrae y Bcra-
HOBJICHHI Bi/ITOBIIHUX FOPUAMYHUX MPABUII TOBE[IHKA HA OCHOBI KOHCCH-
CYCY, B TOMY YHCJi 3 3aJly4eHHsIM 110 iX opMymtoBaHHs 0ci0, sIKi B TOJaIIb-
HIOMY caMi BUCTYNAIOTh aipecaraMy TakuX npumucis. [Ipukinagom octaH-
HBOTO 13 3a3HAYCHUX PI3ZHOBHU/IIB IPABOBOTO PETYITIOBAHHS MOXKE CITYTYBaTH
CHiJbHE MPUIHATTS yYaCHUKAMH TOCIIOJIaPCHKOTO TOBAPUCTBA CTATYTY
[LOTO YTBOPEHHSI.

Oco0nrBe Miclle B IOPUANYHIA perTaMeHTallli CyCITUIbHIX BiTHOCHH
MIOCIJIA€ agMoHOMHE NPABOGe Pecyni08alHsl, sSIKe BUKOHY€E IIEPEBaXKHO CyO-
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cuiapHi QyHKIIiT BIAHOCHO CyOOpANHAIIIITHOTO Ta KOOPAMHALIKHOTO Tpa-
BOBOT'O PETYNIOBaHHS. ABTOHOMHE IPABOBE PEryIIOBAHHS 3A1HCHIOETHCS
B MEXaXx 3arajJbHO03BOJICHOTO TUILY IPABOBOIO PETYIIIOBAHHS 1 MOLIMPIO-
€THCS BUKIIOYHO Ha BJIACHY MOBENIHKY HOTO Cy0’€KTiB, SIKi MOXKYTh, HE
NOPYIIYIOYH MPaB 1 3aKOHHUX IHTEpeCiB iHIIKX 0Ci0 1 He BCTynaouu B 0e3-
nocepeHi 3HOCUHM 3 HUIMH, CAMOCTIHHO BU3HAYaTH X04a 1 He nependaueHi
MIPaBOM, aJi¢ IIPU TOMY IOPUINIHO He 3a00pOHEHI (HOPMH CBOET TTOBEIHKH
y npaBoBiii cepi. [Ipukinagom Takoro peryaroBaHHS MOXKE CIyT'yBaTH 00-
PaHHS BIACHUKOM 3E€MENbHOI AUISTHKH CIIeliajibHO He 0OrOBOPEHOIO Y 3e-
MEJBHOMY 3aKOHOJIaBCTBI CIIOCO0Y 11 BUKOPUCTAHHS, SKIIO MPH IbOMY He
YTHUCKAIOTHCS TIpaBa i 3aKOHHI IHTEpECH IHIINX 3eMJICBIACHUKIB.

§ 4. MexaHi3M IpaBoOBOIo pery1l0BaHHS
CyCHUJIbHUX BiTHOCHH

Sk BKe 3a3HaUaoCs, MPaBOBE PETYIIOBAHHSA 31IHCHIOETHCS Ha CHCTEM-
HUX 3acajiaX, 4Yepe3 B3aEMOIiI0 0araThoX PUIAMYHUX SBHII, KOHKDEMHULL
nopsi0oK AKoi BU3HAYAIOTh y TIPABO3HABCTBI SK MeXaHi3M MPaBOBOIO pe-
ryJIIOBaHHS.

MexaHi3M MPaBOBOTO PETYIIOBAHHS Ma€ CBiH CKIad Ta CIMPYKmMypy.
Moro cknaa yTBOPIOIOTH NMPABOCBIIOMICTh, MPUHIMITN NPaBa, IOPUANUHI
HOPMH, IHTEpHIpETaIliiiHi Ta iIHAWBITyaJIbHI IPABOB1 aKTH, MPABOBI BiTHO-
CUHH, 3aX0/H IOPUIUYHOTO IPUMYCY i IOPUINYHOI BilTOBINANBHOCTI,
a TaKoX JIesIK1 1HIII TPABOBI SIBUINA, K1 3aTy4Yar0ThCs IS pealtizaiii ek
MIPaBOBOTO PETYIIOBAHHS 1 MOXKYTh OyTH OXapaKTepHU30BaHi i UM KyTOM
30pY SK 3aco6u WOTOo 3MIHCHEHHS.

CrpyKTypa MexaHi3My MPaBOBOTO PETYJIIOBAaHHS BUSBISETHCS Y TICBHIN
TIOCTTiIOBHOCTI MiKITIOYEHHSI 10 IPABOBOTO PETYIIIOBAHHS 3a3HAYEHIX FOPH-
JMYHUX 32Cc001B, y Til UM iHIIIIH YeproBoCTi HOro 0006 3K06ux (TOOTO TaKuUX,
SIK1 LIeH polec nepedirae KoXkeH pas) Ta haxyribmamuerux (B IKUX BAHUKAE
notpeda Ipy BIOPSAAKYBaHHI JIAIIIE ASSIKUX CYCITUTPHUX BITHOCHH) CTaIil.

[IpaBoBe perynroBaHHs PO3MOYUHAETHCS JIEIIO PAHIIIE, HIXK JIis [[bOTO
MeXaHi3My, OCKUTBKA BOHO HE TUTHKH OXOIUTIOE MpoIiec 0e3MocepeIHhoro
BU3HAYEHHS [TPaBOM MOBEIIHKH JIONEH, a i BKIIIOYAE 10 ceOe mepeayody
ILOMY CTaJil0 npasosoi pecramenmayii CyciabHUX BigHOCcHMH. Ha erami
NpaBOBOI perviaMeHTallii CyCIiIbHUX BiIHOCHH Pi3Hi Cy0’ €KTH MPaBOyTBO-
peHHsI GOPMYITIOTh, CAHKIIOHYIOTh Ta 3aKPIILIIOITh Y MPUTAMaHHUX
IpaBoBid cucTeMi AaHOi KpaiHM IOPUIAWYHUX JKepenax (HOpMaTUBHO-
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NPaBOBUX aKTaX, HOPMaTHBHO-TIPABOBUX JIOTOBOPAX, aIMiHICTPATUBHUX Ta
CY[IOBHX PILIEHHSX NPELEACHTHOTO XapaKTepy, IPaBOBUX 3BUYASIX) HOPMHU
MpaBa — IOPUIUYHI MPaBHIIA TOBEIIHKH JIFONIEH 3arallbHOTO XapaKTepy, sKi
repen0avYaroTh JO3BOJICHI Ta 000B’I3KOB1 ()OPMH iX CTOCYHKIB y ITPABOBIii
ctepi. BmacHe x «3ammyck» MexaHi3My IIPaBOBOTO PETYIIOBaHHS BigOyBa-
€TbCA 3a3BUYall y MOMEHT HaOpaHHs 3a3HAYCHUMHU IIPAaBOBUMH HOpPMaMH
YHHHOCTI. 3aJIeXHO BiZl 0COOIMBOCTEH KOHKPETHUX POPM (JIKepen) mpasa,
B SIKMX BOHU BHKJIAIAl0ThCS, @ TAKOX BiJl HASSBHOCTI CIeliajJbHUX BKa3iBOK
3 UX MUATaHb IPAaBOBI HOPMU MOXKYTh BCTYIIaTH B IO 3 MOMEHTY iX yXBa-
JICHHS1; ofipa3y Micis X oiliiiHOTO ONPHMITIONHEHHS; Yepe3 MEBHUM CTPOK
MICJIS 1[LOTO; 3 BU3HAUEHOT JaTH; Yepe3 MEeBHUN CTPOK Micis IXHBOIO Y3ro-
JDKEHHS YIIOBHOBRKEHUMU Cy0’ €KTaMH.

OpHak iHOAI 1 Ticng modaTKy nii HOpM npaBa (yHKIIOHYBaHHS MexXa-
HI3MY TIPaBOBOTO PETYITIOBAHHS MOYKE OJTIOKYBAaTHCS BHACTIOK HETOCTATHHOI
Y9iTKOCTi (POPMYITIOBaHb OKPEMHX HOPM IIpaBa, 1o 3aBaXka€ ix po3yMiHHIO,
a BiATak, i peanizamii Takux HOPM 0co0aMH, STKUM BOHH afpecoBaHi. B mo-
IiOHMX BUIIAAKaX JONATKOBOIO YMOBOIO CIIPALlbOBYBAHHS MEXaHI3MY IIPaBO-
BOTO PETYNIOBaHH € BUAAHHSI HOPMAaTHBHUX 1HTEPIPETALiHUX TPABOBUX
aKTiB, COPSIMOBAHMX HA PO3’ICHEHHS 3MICTY BiJIIOBITHUX IOPUANIHUX MIPHU-
nuciB. Jlo HalimomwupeHimux B YKpaiHi oQinifHUX HOPMAaTUBHUX
iHTepIpeTaliifHO-IPaBOBHX aKTIiB HaJIeKaTh 3apa3 pimeHns Koncrurymii-
Horo Cyny YkpailHu, NpUIHSATI 3 METOI TIIYMaueHHS MIEBHUX TOJIOKEHb
Koncrurtyuii Ykpainu, nocranoBu mieHyMmiB Bepxosaoro Cyny Ykpainu,
Bepxosuoro Cyny CPCP (y gactuHi, o He CylepedynTh 3aKOHOJIaBCTBY
VYkpainn), po3’ssicHeHHs Ta iHdopMalliitHi TucTi Bummoro rocrnomapcbkoro
Cyny Ykpaiau 3 TUTaHb BUPIIICHHS CyIaMH ESKIX KaTeropiil OpUANIHIX
crpaB, akTd J{ep:kaBHOI MOJATKOBOI aqMiHICTpaIlii, 0 MiCTAThH TIIyMa4eH-
HSl OKPEMUX IOJIOKEHb OAATKOBOTO 3aKOHOABCTBA.

Ha 3a3naueniti cmaoii mexanizmy npagogoco pe2ynosarnHs BASHAYAETh-
Cs1 3araJbHUN NIPAaBOBHI CTaTyC YUYaCHHKIB CYCHUJIBHUX BiTHOCHH, OKpec-
JIFOETHCS KOJIO X OCHOBHHUX MPaB Ta 000B’s3KiB, (pakTHUHA peatizarist IKUX
notpedye y OUIBIIOCTI BUIAIKiB TPOAOBKEHHS IPABOBOTO PETYNIOBAHHS 13
3aCTOCYBaHHSM IHIIKMX 3ac001B Horo 3xiicHeHHs. BogHoUac yxe Ha 11boMY
eTarli MPaBoBOTO PETryJIIOBAaHHS MPaBO 3JaTHE BILUIMBATH HA TEBHI MPOSBH
COILIIAJIbHOI TTOBEIIHKK Y PaMKax MPaBOBUX BITHOCHH 3arajibHOTO THITY.

Ilepexio 0o nacmynnoi cmadii Mexanizmy npaso8oco pezyno8anHs;
OB’ I3aHUI 3 BUHUKHEHHSIM MIX Cy0’ €KTaMU IpaBa 3a HasBHOCTI Mepes-
OaueHUX MPaBOBUMH HOpMaMH 00CTaBHH (FOPHINIHUX (aKTiB) iHIUBIIY-
aJIi30BaHUX IOPUANYHUX 3B’ SI3KiB — MPABOBUX BITHOCHH KOHKPETHOTO
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THUITY, CTOPOHH SIKMX HAIIJISIFOTHCS Cy0’ €KTUBHUMU FOPHIUYHUMH TIPAaBaMHU
1 000B’s13kaMu. TrM caMuM 3a0€31eUyIOTHCSI HEOOX1/THA IeTali3allis, yTod-
HEHHS Ha PiBHI IEPCOHAIBHO BU3HAUYCHUX OCI0 3arajlbHUX MOJIEIEH iX
CTOCYHKIB, OIIMCAaHHX y IPABOBUX HOpMax. Lle ae 3Mory y4acHHKaM Takux
IPaBOBIAHOCHH NEPEUTH 10 Oe3MOcepeHbOro 3iHCHEHHS MOAETIeH 1o-
BEIHKH, [0 CTAHOBJISITH 3MICT peai3allii paBOBHUX HOPM.

L]e oduicio cmadieio mexanizmy npagoeozo pe2yno8anHs € 3acmocy8a-
HsL HOpM Npasa, WO MOXe SIK MepeAyBaTH CTajii BHHUKHEHHSI KOHKPETHUX
NPaBOBiIHOCHH, TaK i BiIOyBaTucst miciisl Hel. Y mepuoMy BUMaAKY 3acToCy-
BaHHS PAaBOBHX HOPM Ma€ OIepaTUBHO-BUKOHABYHMI XapakTep i MOB’s3aHe
3 BUJIAaHHSIM TPaBO3aCTOCOBHHX aKTiB, IO BiJirparoTh poJib IOPUANIHUX
(axriB, SIKUX OpaKye Ui BCTAHOBJICHHSI KOHKPETHUX TPABOBUX BiJIHOCHH.
Hanpuknan, Taki mpaBo3acTOCOBHI aKTH, K pimeHHs opradiB PAI'Cy mpo
peecTpariro IUTro0y Midk 0co0amH, IO TTOAH BiIIOBIIHY 3asBY, € OTHIEIO
3 HEOOX1THUX YMOB 3aIT0YaTKyBaHHS MiJK HUIMH IIUTFOOHUX BiAHOCHH. Y Ipy-
roMy BUINAJKY IPUHHSATTS aKTiB 3aCTOCYBaHHS PAaBOBUX HOPM CIIPSIMOBaHE
Ha YCYHEHHs 00CTaBHWH, Ki CTBOPIOIOTH MEPETIOHN HA IIIJISXY peaizarii
CTOPOHaMHU MPaBOBUX BiZHOCHH CBOiX Cy0’€KTHBHMX IOPUIUYHUX MPAB
i 000B’s3kiB. HaifyacTime TakumMu nepernoHamMy BUCTYNAIOTH PI3HOMaHITHI
MIPaBOINOPYILIECHHS, CIIOPH MiX Cy0’€KTaMH MPaBa CTOCOBHO caMOi HasiBHOC-
Ti Ta KOHKPETHOTO 00CATY IX IOPUANYHHX NPaB 1 000B’sI3KiB, IEBHA HEBHU3HA-
YeHICTh 3 PABOBUX MHUTAHb (SIK, HATIPUKJIIA[, 3 TUTAHHS BCTAHOBIICHHS 0aTh-
KiBCTBa TUTUHHU, HAPOKEHOI 11032 IILTI000M).

JIBi ocTaHHI 3 pO3MVISAYBAaHUX CTAIIll MEXaHi3My MPABOBOTO PEryIIO-
BaHHsI (BHHUKHEHHS TIPAaBOBHUX BITHOCHH KOHKPETHOTO THITY Ta 3aCTOCY-
BaHHJ ITPAaBOBUX HOPM) MAlOTh (haKyIBTaTUBHHUMA XapakTep. 30Kpema, mpa-
BOBE PETYITIOBAHHS MOXE 3MIHCHIOBATUCH 1 0€3 MOAaIbIIor0 yTOYHESHHS
MIPaBOBOTO CTAHOBHIIA 0COOM Ha PiBHI KOHKPETHUX MIPABOBIIHOCHH, TOOTO
yepe3 MpaBoBi BIIHOCHHU 3arajibHOro tuiry. CaMe TaKuM YHMHOM Y Oiib-
IOCTI BUNAAKIB 3A1HCHIOETHCS IPABOBE PETYIIOBAHHS, 3MiCTOM SIKOTO € 3a-
0OpOHa eSKHX IIKIIJIMBUX BUIIB COIiaIbHOT MOBETIHKH.

Tak camo 1 HEOOXiHICTh y MTPAaBO3aCTOCOBHIM IisSUIBHOCTI AEp:KaBHUX
Ta IHIIMX YIOBHOBKCHHUX JIEPKABOIO OPTaHIB BUHHUKAE HE 3aBXK/IH, a JINIIIE
TOJIi, KOJIM BHACIIIJIOK BUHSITKOBOI BaXJIMBOCTI MIEBHUX CYCHIIBHUX BiJHO-
CHH, IOTPeOH IKHANITOBHIIIIC BPaXOBYBaTH iX crienudiky Ta yCyHyTH mepe-
TIOHU JJIs1 X HOPMAaJbHOTO (QYHKIIOHYBaHHS € JIONUJIBHAM 3aCTOCYBaHHSI
11e i 3aco0iB IHAMBIAYaTIEHOTO TPABOBOTO PETYITIOBAHHA.

3asepwansrolo cmadicio Mexaumizmy npago6o2o pe2ynioeanis € peai-
3ar1ist HopM mpaBa. Ha mpomy eTarri cy0’ €eKTH IpaBOBUX BiTHOCHH 3IHCHIO-
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I0Th CBOi IOpPHUIMYHI MpaBa i BUKOHYIOTH MOKJIAIeH] Ha HUX IOPUANIHI
000B’s13KH. SIKII0 MpH IBOMY XapaKTep MOBEAIHKU 3a3HaYeHUX 0Ci0 y3ro-
IDKY€TBCS 3 BAMOTaMH IOPUIMYHUX IIPUITUCIB, META IIPABOBOTO PETYIIIOBaH-
HS IOCATHYTA, a OTKE, MEXaHi3M MPaBOBOTO PETrYIIOBAHHS CIIPAIIOBAB.

Oco0nuBy poIb y MPaBOBOMY PEryJIIOBaHHI CYCIIJIBHUX BiTHOCHH Bii-
rpae IpaBOBa CBIIOMICTb, SKa OTIOCEPEIKOBYE BCi CTail Mii JaHOTO Mexa-
Hi3My, TaK 9H 1HaKIIIe TI0B’A3aHi i3 BU3HAYEHHS [IPABOM CBiJIOMO BOJIBOBOI
MIOBEIiHKH collialibHUX cy0’ekTiB. Heabusike 3Ha4eHHs A7t PyHKIIOHYBaH-
HSl MEXaHI3My IPaBOBOTO PETYJIIOBAHHS MalOTh TAKOX PiBEHb IPaBOBOT
KyJIBTypY HACEJIEeHHS 1 CTaH 3aKOHHOCTI Y CYCIIUIBCTBI, AKi CTBOPIOIOTH
MIEBHE CEPEIOBHUIIIE MPABOBOTO PETYIIOBAHHSI, THM CAMHUM MiJCHITIOI0UH 200
K, HAaBIAaKH, 3HIKYIOUH HOTO MMO3UTUBHUM e(eKT.

§ 5. EdeKkTuBHIiCTH NPaBOBOIO
peryJilOBaHHA

JloCKOHAITICTD IOPUIMYHHX 3aC001B, SIKi 32CTOCOBYIOTHCS B [IPABOBOMY
peryaroBaHHi, iX BiIOBIIHICTh HOTO IIJISIM Ta 3aBJaHHIM, XapaKTepy CycC-
MMJIBHUX BITHOCHH, IO MiITAI0THCS IOPUINYHINA peTflaMeHTarlii, a TakoxX
CTyHiHb (aKTUYHOI peamnizamii 3a3HaYEHUX HaAMIpiB BigoOpaxaroThcs
B €(peKTHBHOCTI IPABOBOTO PETYIIOBaHHS.

[1in epekTUBHICTIO MPABOBOI0 PEryJIOBAHHSA PO3YMIIOMb 3YMOBIEHY
11020 Op2aHi3ayicio KOHKPEMHY Mipy pe3yibmamueHoCmi npago8ozo pezy-
JIHOBAHHSL, SIKA BUSBTAEMbCS Y NHEBHOM) CNIBGIOHOWIEHHT MIJIC OUIKY8AHUMU
ma gpaxmuyHumu Hacriokamu Oii npasa Ha CyCniibHi 6IOHOCUHU.

EQekTHBHICTb MPaBOBOTO PETYJIIOBaHHS MOXKE OIIHIOBATHCS 32 PI3HUMH
kputepisMu. OnHUM 3 11 MOXKIIMBHX TOKa3HUKIB € 3’sICyBaHHS TOTO, YH 3a-
0e3mmedyroTh 00paHi B MPOIIECi MPaBOBOT perIaMEHTAIlii CyCITUTEHUX BiTHOCHH
KOHKPETH1 CIIOCOOH PEeTYIISTHBHOTO BILTMBY Ha MOBEAIHKY JIIOAEH (103BOIH,
3a00pOHH, 3000B’sI3aHHS, PEKOMEH/IaIlii, 3a0X0YESHHS TOIIO) BiAMOBITHI HIM
(hopmu peartizariii MpaBoOBHX HOPM (BUKOPHUCTAHHS, BHKOHAHHS, JOTPHUMAHHS).
IHIIM# miaxix 10 OIiHKY €(eKTHBHOCTI MPABOBOTO PETYJIIOBAHHS MOJISATAE
B aHaJIi31 TOTO, SIKOIO MipOIO 3a3HaveHi (opMH peastizailii HopM npasa 3a0e3-
MEYYIOTh TOCATHEHHS BCHOTO CIIEKTpa HaMideHUX MPH WOTO TUIaHyBaHHI
NPABOBUX IJICH: KIHIIEBUX Ta MPOMIXXHUX, OCHOBHUX Ta BTOPUHHUX.

BaxmuBum kputepieM epeKTHUBHOCTI IPAaBOBOTO PETYIIOBAHHS € Bpa-
XyBaHHS BUTPAT, MMOB’SI3aHMUX 13 JIOCATHEHHIM HOTO IEBHOTO Pe3ybTaTy.
30kpemMa, 3a IHIIUX PIBHUX YMOB OUTBIN e(DEeKTHBHUMH BBaXKAIOTHCA Ti 3a-
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co0U TIPaBOBOTO PETYITIOBAHHS, SIKi TO3BOJISIOTH BUPINTYBATH BiAIIOBIIHI
COIliaJTbHI 3aBAAHHS B OLIBII KOPOTKUH MPOMIKOK Yacy i3 3aTy4eHHIM
MEHIIIO1 KUTPKOCTI JIIONCHKUX Ta MaTepiaIbHUX PeCypCiB.

BusnaueHHs e(heKTUBHOCTI TPAaBOBOTO PETYIIIOBaHHS IEpeadavae TakOK
3iCTaBJICHHS MO3UTHBHUX Ta MOXJIMBUX HETAaTUBHUX HACHiAKiB Ail mpaBa
Ha CyCHiNbHI BifHOCHHHM. Tak, aXk HisIK HE MOXXHA BU3HATU €()EKTUBHOIO
crpoOy ypsany CPCP y cepenuni 80-x pokiB XX cT. 0OMeXHTH uepes pea-
Ji3aLil0 IeBHOTO KOMILIEKCY MPaBOBUX 3aXO/iB BXKMBAHHS HAaCEIECHHSIM
AJIKOTOJILHUX HAIOiB, OCKUJIBKH MOPS i3 HE3HAYHUM 3HHKESHHSIM KUJTBKOC-
Ti BUITJIKIB THUSIITBA Ta AJIKOTOJII3MY I1€ MMPU3BEJIO J0 ICTOTHOTO CKOPOYCH-
HSl JIOXOJIiB OIO/KETY, 3HAYHOTO MOLTMPEHHSI TAKUX HEraTHBHUX SIBHIIL, SIK
HapKOMaHisl Ta CAMOTOHOBAaPIHHS.

IcroTHe 3HAaueHHS A 3a0e3medeHHs e()eKTHUBHOCTI IPaBOBOTO Pery-
JIIOBAHHS Ma€ HOTO TTOCTAITHUM aHali3, 1110 Ja€ 3MOTy 3’SICYyBaTH, sKi came
JIAaHKHA MEXaHi3My [IPaBOBOI'0 PETYJIIOBAHHSI HETIOBHOIO MipOIO BUKOHYIOTh
CBOE€ NMPHU3HAYEHHS TA YCYHYTH B MOAAIBIIOMY Ll HEIOJIIKH.

EdexTuBHICTb IPaBOBOTO PETyIIOBAHHS MOXE OLIIHIOBAaTUCA 10O I1EB-
HUX MIPaBOBUX HOPM, Ha PiBHI IPABOBHUX iHCTUTYTIB Ta rajy3ei, npasa B IIi-
nomy. [Ipudomy, SIKIIO pH 3’ICyBaHHI €()eKTUBHOCTI OKPEMHX IOPUANIHUX
MIPUIKCIB JOCTaTHRO BUKOPUCTAHHS EMITIPUYHUX METO/IB Mi3HAHHS, BUBYEH-
Hsl KOHKPETHHX IIPOSABIB COLIiaJIbHOI MOBENIHKH, TO Y BCIiX IHIIMX BUMAIKaX
e BUMarae MpoBeACHHS KOMIUIEKCHHX JOCIIKeHb, BUBUCHHS 3arajlbHAX
TEHJICHI[I BIUIMBY NMPABOBOTO PETyJIFOBAHHS Ha 11l MacuBu (cdepu) cyc-
MUTBHUX BIIHOCHH, CTaH yMOPSAAKOBAHOCTI BCHOTO CYCIUTBHOTO KHTTSL.

EdexTuBHICTS IPaBOBOTO PETYINIOBAHHA BH3HAYAE€THCS OaraTbMa YMH-
HHUKaMH, SKi MOXKYTh OyTH MTOMIIJICHI Ha TEKUTbKA TPYIL.

Jlo mepioi 3 HUX HaleXaTb YUHHUKU, AKI CIOCYIOMbCA OOCKOHANOCI
HOPMAMUBHOI OCHOBU NPABOBO20 pPe2YNI08anHs, a CaMe: BIANOBIAHICTb
IOPUAMYHUX HOPM 3arajbHOCOLIaIbHUM 3aKOHOMIPHOCTSIM Ta MPUPOAI
CYCHIUJIBHUX BiIHOCHH, III0 YTBOPIOIOTH MIPEAMET NIPABOBOTO PETYTIOBAHHSI
(30Kkpema, 0coOIMMBOCTSAM CYO €KTIB Ta 00 €KTIB IMX BiIHOCHH, IX 3MICTY,
XapakTepy 00CTaBUH, sIKi BIUIMBAIOTh HA BCTAHOBIICHHS, 3MiHY Ta IPHUIIH-
HEHHS 3a3HaYCHUX COI[iaIbHUX CTOCYHKIB); JIOACPKAHHS MpU (Hopmyltto-
BaHHI 1 BUKJIaJIeHHI TPaBOBHUX MPHUIHUCIB BChOTO KOMILIEKCY MPaBUI Ta
npUiOMiB IOPUANYHOT (3aKOHOABYOT) TEXHIKH, CIIPSIMOBAHUX HA IPUHHAT-
TS JIOTIYHKX 32 OyIOBOIO Ta AOCTYITHUX 33 3MICTOM HOPMaTHBHO-IIPABOBUX
JIOKYMEHTIB; HasBHICTh BIANPAIIbOBaHUX MPOIETYPHIX MEXaHI3MIB peai-
3ar1ii HOpM MaTepiaIbHOTO TIpaBa (TIepeayciM Yepe3 CHHXPOHHUN PO3BUTOK
HOpsJ 3 MaTepialbHO-IPAaBOBUMHU IIPOLIECYaJIbHO-IPABOBUX Tajy3eil Ta
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IHCTUTYTIB); ONTUMAJIBHICTh OpraHi3allii CHCTEMH 3aKOHOJIaBCTBA, YUM
3HAYHO IMOJIETIIYETHCS OPIi€HTAIliSA Y HAABHOMY MacHBI HOPMAaTHUBHO-
MPaBOBUX aKTiB K HACCJCHHS, TaK 1 (axXiBIiB IOPUANIHOI Mpodecii; mo-
CTiliHE BJJOCKOHAJICHHSI Ta CBOEYACHE OHOBJICHHS 3aKOHOJABCTBA, BUAAHHS
y pa3i HeoOXiJHOCTI MPaBOBUX aKTiB IHTEPIPETAIlIHHOTO XapaKTepy.

pyry rpyna YuHHHKIB €()eKTHBHOCTI IIPAaBOBOTO PETYIIOBAHHS YTBOPIO-
0T PI3HOMAaHITHI 0O0CMABUHU, WO XAPAKMEPUIVIOMb CIAH IOPUOUHHOT NPAK-
MUK, y TOMY YMCII: SIKICTh IPO(eCiiHOI MiATOTOBKY Ta HAsIBHICTh JOCTATHIX
CTUMYITIB JUTSl IPOLYKTUBHOI poOOTH (paxiBLiB, 10 BUKOHYIOTH 000B’SI3KH 11O~
JI0 3MIHCHEHHS MPABO3aCTOCOBHOI Ta KOHTPOJIBHO-HATIISIOBOT JiSUTBHOCTI,
Oprasizallii BAKOHaHHS CYJJOBHX Ta iHILIMX [IPABOBUX PillleHb; YITKHK PO3IOILT
KOMIICTEHITIi Ta y3TO/KCHICTH JTiii pi3HUX MPABOBUX BiZIOMCTB, PiBEHb iX Mare-
PplaybHOT OCHAIIEHOCTI Ta aBTOPHUTETY Cepe] HACETICHHSI.

Tpets rpyma OXOIUTIOE YUHHUKY, AKI GUIHAYAIOMb COYIANbHI NEPEOyMOBU
npasoeo2o pe2ymosarHs, TIOCHIIOIYH a00 IOCIa0IIO0YH Ii0 TIpaBa, HacaM-
TIepeT: CTYIiHB BiIMOBITHOCTI IHTEPECIB YYaCHHUKIB CYCHIJIBHUX BiTHOCHH, IO
HiAal0ThCS IPABOBOMY PEryJIIOBaHHIO, CIPSMOBAaHOCTI OCTAHHBOT'O; CTaH
paBoBoi OIH(OPMOBAHOCTI 3raJjaHuX 0ci0; HasiBHICTh a00 BiCYTHICTh 3HA-
YHUX PO30LKHOCTEH MiXK IIPABOBUMH Ta 1HIIMMHU COLIiaIbHUMHU HOPMaMHU.

KoHTposbHi 3anuTanHs

1. Ha3BiTh Ta KOPOTKO OXapaKTEPU3YHTE PUCH IPABOBOTO PETYITHO-
BaHHs CYCIIUTFHUX BiTHOCHH, SIKi BIIPI3HSIOTH HOTO BiJ] 1HIITUX
BUJIIB COIIaIFHOTO PETYIIOBAHHS.

2. o po3ymitoTh mig cmoco0amMu MPaBOBOTO PETYIIOBAHHS Ta
B YOMY ITOJISITA€ BIAMIHHICTE OCHOBHHX CIIOCOOIB BiJl JOITOMIXK-
HHUX CIOCO0IB IPAaBOBOTO PETyTFOBAHHS?

3. YoMy B mpolieci IPUIUYHOT periaMeHTallil CyCIiIbHUX Bij-
HOCHH BHHHKA€ HEOOXIHICTh Y ITOE€JHAHHI HOPMAaTHBHOTO Ipa-
BOBOTO PEryJIIOBaHHS 3 IIPABOBUM PETYIFOBAHHSM, 110 3 HCHIO-
€ThCA Ha IHOUBIAYyaTbHUX 3acanax?

4. Slki mpaBoBi sBUILA BXOAATH A0 CKJIaAy MEXaHi3My MPaBOBOTO
peryioBaHHA?

5. Bix sIKMX YMHHHKIB 3aJIe)KUTh €(PEKTUBHICTh IIPABOBOIO pery-
JIIOBaHHS CYCHUTEHUX BITHOCUH?
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YacTuHa

yeTBepTa
HOPMATHUBHA OCHOBA
ITPABOBOI'O PEI'YJIOBAHHS

POBZ[i.]I e ———
Hopmu npasa

§ 1. IloHATTA Ta 3arajibHi 03HAKH HOPM
npasa

Sk BKe 3a3HAYATIOCH Y TMONIEPEAHIX PO3AiIaxX MiApyJHHKA, TPABO € HOP-
MaTUBHUM SIBUILEM, TOOTO CKiIafaeThes i3 HopM. 1o » Take Hopma mipaBa?

[yxarouu BiAMOBIAs HA 1€ 3aITUTAHHS, MH Ma€eMO 3TajiaTy, 10 HopMa
TIPaBa € PizHOBUOOM COYianbHUX (CycninbHux) Hopm. 1i mpuTaMaHHi BCi 3a-
rajabHi O3HAKU COIIATBHIX HOPM.

XapaxTepu3yloul HOpMH MpaBa, CJ1iJ] 3BEpHYTH yBary Ha Te, 1[0 BOHH:

— € TIpaBUJIaMU TIOBEIIHKH, SIKi PETYIIOIOTE 8I0HOCUHU MIJC TI00bMU
ma ix 06 eonannsamu. [IpuzHadeHHss HOpM (y TOMY YHCIi IPABOBUX ) — YIIO-
PAIKYBAHHS CYCIUTLHUX 3B’ S3KiB, IO € HEOOX1IHOIO YMOBOIO KOJICKTHBHO-
rO iCHyBaHHS JIIOJIEH;

— 8CMAHOBIIOIOMb NPABULA HANLENHCHOL YU 003601eH0Il nosedinku. TH-
IIMMH CJIOBaMH, HOpMa BKa3ye€ Ha Te, K MAtOTh JisITH CY0 €KTH B KOHKPET-
HIl JKUTTEBIN CHUTYyaIlil, a He HA Te, [0 BOHU poONATh Hacupasi. Hampu-
KJIaJl, HOpMa IpaBa, BPaXOBYIOYM HasBHICTh BUIAJKIB XabapHUITBA, 3a-
OopoHs€E mep>KaBHUM CITY>KOOBITIM OpaTH xabapi;

— «030pOEHIY nesHUMU 3acoDamu, AKi 3a0e3neyyrmsb 000ePHCAHHS
HopmamusHux eumoz. OCKIIBKH 1CHY€E MOKIIUBICTD TOPYIISHHS KOKHOT
HOpPMH, TO MaIOTh iICHYBaTH MEBHI 3ac00U (IIEPEKOHAHHS, OCY/, IPUMYC
TOIIO), 3a JIOTIOMOTOI0 SKUX CYCIIJIECTBO TapaHTY€E BTIJICHHS HaJICKHUX
MIPABUJI TIOBEIHKY B PeasibHE KUTTS. [HAKIIe MPAaKTUYHO HEMOXKIIHBO JI0-
CATTH TIOPSAKY, 3apajil SIKOTO i BCTAHOBIIOIOTHCS cami HopMmu. [IpuposmHo,
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110 1Ii 3aC00M 3aCTOCOBYIOTHCS 0 OCOOH JIMIIIE TOJI, KOJH BOHA BIAXHUIIS-
€TBCS BiJl BUMOT HOPM;

— € CYCRiNbHO 3yMO8IeHUMU npasuiamu nosedinku. Hopmam mpasa
BJIACTHBA COIliaJIbHAa, EKOHOMIYHA 1 Ky/IbTypHa 3yMOBIIEHICTh. 3aBIIKH
[bOMY BOHH CIHPHAMAIOTHCS CBIJOMICTIO JIIONIEH SIK CIIpaBeINBi, TOOTO
MPUPOHI, i MOXKYTh OyTH €()EKTHUBHUM CYCITUTEHUM PETYISTOPOM;

— Maiomb 3a2anbHUll Xapaxkmep, SKAU TPOSBIAETHCS B HENEPCOHI(iKo-
BaHOCTI 1 HeBUYepHHOCTI. Henepcouigixosanicmo nopmu, TOOTO BiICYT-
HICTh BKa3iBKH Ha KOHKPETHOTO ajpecara, J03BOJIsi€ 1if anpecyBaTucs He
OIIHIH sIKiKich 0c00i, a Bipa3y OaraTboM, MOIMEHHO He nepenideHum. He-
suyepnHicms HOpMU O3HAYAE MOXIIMBICTH il OaraTopazoBoi peamizarii.
IHakme Ka)xy4u, HOpMa BCTaHOBITIOE MTPABUIIO JUIS HECKIHUEHHOT KITBKOC-
Ti BUITAJIKiB TIEBHOTO BUIY 1 HEBIIOMOI KUTHKOCTI OCi0 ITEBHOI KaTeropii.

IIpoTe HOpMU TIpaBa MAIOTh TAKOXK CHEIU(ITHI 03HAKH, IO BiPi3HSIIOTH
iX BiJ IHIIMX COIIIBHUX HOPM.

1. FOpuamaaa HOpMa — GUXIOHUIL, 20I06HULL elleMeHm NPasd. 3a BETHKAM
paxyHKOM, TIpaBo — Iie Habip HOpM IpaBa, 00’ €THAHUX B IHCTUTYTH 1 ramy3i
nipaBa. OTKe, CITiJI TOTOAUTHCS 3 BUPA3HOIO XapaKTEPUCTHUKOD HOPM SIK TIep-
BHUHHMX KJIITHHOK NpaBa, LEIIMHOK, 3 KMX MOOY0BaHa BCs CHCTEMA IpaBa.

2. FOpuanuna HOpMA cHpAMOBAHA HA NPABOSE Pe2yI08aAHHS KOHKDEMHUX
cycninvhux 6ionocun. 3a3BU4ail BOHa BU3HAUAE, 110 3 OISy paBa MOXKe
i 10 MOBUHHA pOOUTH 0co0a 3a HAassBHOCTI MEBHUX YMOB 1 SIKi HACTIAKH
YeKarTh Ha HEl IpH JoJieprKaHHi a00 mopyiieHHi npasuia. OTke, TOJIOBHE
NpU3HAYCHHS] HOPMH ITpaBa — 3adikcyBaTu cy0’€KTUBHI MpaBa 1 IOpHIIY-
Hi 000B’A3KH yYaCHHKIB CyCHIJTBHUX BiJHOCHH, BUBHAYUTH IX 3MICT Ta
o0csr. Binrak, Ha piBHI KOHKPETHUX CYCITUTBHUX BITHOCHH BH3HAYAETHCS
CIIpaBeITNBa Mipa CBOOOIIH, 1110 € BAKJIMBUM 3aBIaHHSM IIpaBa B IIJIOMY.

3. Hopma mipaBa 3akpinitoe mipy, 3pa3ox (emanioH, cmaunoapm) npaso-
MipHOi nogedinku ocobu (KIIACHYHI HOPMH TIpaBa) abo CHpUsiE MAKOMY
3axpiniennio (CrierianizoBaHi HOpMU IipaBa). BoHa € paBOBUM KpHUTEPieEM
TIPY OIIiHIII MTOBEMIHKY (isTILHOCTI) 0COOU K JO3BOJICHOT, HEOOXiTHOT 200
3a00pOHEHOI.

4. O0OB’S3KOBICTh HOPMU TIPABA HIOMPUMYEMBCSL NOZPO30I0 3ACOCY-
samnms OepoicasHo2o npumycy. L{s 03Haka, mo3a BCIKUM CYMHIBOM, HE CBiJI-
YUTh TPO Te, 10 000B’A3KOBICTH HOPM IIpaBa 3a0e3MeUyEThCS JIUIIIE JIep-
»aBHUM npuMycoM. OCTaHHIM BUKOHY€E HacamIiepell poib rapaHTii, 1o
€ HEeoOXiJTHOI Ha BUMAIOK MOXKJIMBOTO MOPYIIECHHS IOPUINIHOT HOPMHU.
B ymoBax nipaBoBoi JiepKaBH OCHOBHAM Ma€ OyTH BapiaHT JOOPOBUITEHOTO
BUKOHAHHS OPUANIHUX HOPM, SIKHH IPYHTY€EThCS Ha BHYTPIIIHEOMY TIEpe-
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KOHAHHI 0COOH Y CIIPaBEITUBOCTI, KOPUCHOCTI, TOMUTLHOCTI 1 HEOOXiTHOC-
Ti mux npaBui1. Cy0’eKT cpuiiMae HOPMH K aBTOPHUTETHI, JICTITHMHI BU-
Moru. [IpoTe 000B’A3KOBICTh MUX HOPM MIATPUMYETHCS TAKOXK CHIIOIO
Jep>KaBHOTO BIUIMBY, B TOMY YHMCJIi IOTPO30I0 3aCTOCYBAHHS JEP>KaBHOTO
npumMycy. BiH HIOUTO CTOITH 1033y HOPM TIpaBa, BCTYIAOYH B JIif0 y pasi
ix mopymenHs. Takuii 0coOMuBUI 3aci0 3a0e3MeUeHHsI BiJIpi3HAE HOPMH
MIpaBa BiJ iHIIUX CYCIUJIBHUX HOPM.

5. Hopma mipaBa Mae ocobausi ghopmu 8020 308HiutHb020 eupasy. SIk
€JIEMEHT TpaBa BOHA BiToOpaxkaeThes B mpunucax Gopm (Ixepen) mpaBa —
HOPMAaTHBHO-IIPABOBHUX aKTiB, IPABOBHUX 3BUYAiB, MPABOBUX MPELEICHTIB
tomo. Came 30BHIIIHS pOpMa MOKE 3pOOHUTH JTOCTYITHUMH IS CyO’ €KTIB
npasa 3pa3KH (eTaIoHH) TPaBOMIPHOT OBEIIHKH, IO IPOTIOHYIOTHCS HOP-
MamH. 3 ypaxyBaHHAM TPaauIliil HalliOHAJIHHOT TPABOBOI CUCTEMH FOPHINY-
HI HOpMH B YKpaiHi 3HaXO[ATh BUPA3 T'OJOBHUM YMHOM B 3aKOHOAABUMX
HOPMAaTHBHUX IPUIIHCAX.

OTxe, HOpMa MpaBa — ye Pi3HOBUO COYIATbHOL HOPMU, WO 3AKDINIOE
npaguio (cmanoapm) npagomipHoi N08eOIHKU, HeNPUNYCIMUMICMb 8i0XU-
JIeHH5 B0 K020 2APAHMYEMbCI OEPHCABHOIO BILAOOK).

§ 2. Buau HopM npasa

KoxHa HOpMa B MeXaxX CHCTEMH IIpaBa Ma€ CBOIO CIIEITiai3aIi€ero, mo
3YMOBITIOE 11 CBOEPIAHICTH MOPIBHIHO 3 IHITAMH HOpMaMH TipaBa. LI oco-
ONMUBICTH T03BOJISIE KiTacH(iKyBaTH HOPMH IIpaBa 3a PI3HUMH ITiICTABaAMH.

Knacuuni ma cneyianizosani Hopmu npasa. llepeBaskHa O11bIIICTE HOPM
npaBa COpsMOBaHa Ha Oe3MocepeIHE PEryIIOBaHHS CyCIIIBHUX BiIHOCHH.
Taki HOpMH 3aKpPIIUTIOIOTH Mipy, 3pa30K (eTaloH, CTaHAapT) HPaBOMipHOT
MOBENIHKH Cy0’€KTa mpaBa (BOHU BKa3ylOTh Ha Te, L0 3 MOMISAY IpaBa
MOXKE, & 9YOro HE MOXKE poOUTH 0c00a) i TOMY iX IMEHYIOTh HOpMaAMU-
npasunamu nosedinkuy. Tak, MpaBUIIO MOBEIIHKH 3aKPIIIItoe HOpMa cT. 116
HK VYkpainu, 1o 103BoJIsE YYaCHUKY TOCIIOAapChKOTO TOBapUCTBa Oparu
y4acTh y pO3NOALTI MPUOYTKY TOBAPUCTBA 1 ONEPIKYBATH HOT'O YaCTHHY
y BUIVISAII quBigeHAIB. OCKUIBEKY HOPMH TpaBa TPAJAMIIIIHO aCOIIFOIOTHCS
caMe 3 IpaBWJIaMH ITOBEIIHKH, IX 4aCTO-TYCTO XapaKTepU3YIOTh SIK KIaCUy-
Hi HOpMU.

[Ipore B mpaBi TakoX iICHYIOTH HOPMH, SIKi 3a3BHYail Oe31M0CcepeaHbO
BiJTHOCHHH Mi’XK 0CO0aMH HE PETYIIOIOTh (HAETHCs, HATPUKIIAJ, TPO HOPMH-
BU3HAYCHHS, KOJIi31HH1 HopMH). OHAK BOHU 0€3 BCSIKMX CYMHIBIB € KOpHC-
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HUMH JI7I1 TPABOBOTO PETYIIOBAHHS: I HOPMHU HIOUTO 0OCITYTOBYIOTH
HOpPMH-TIpaBUIIa MMOBEIIHKH 1 B TAKUH CIIOCIO OTTOCepeaIKOBAHO OEPYTh
y9acTh y peryiOBaHHI CyCHiIbHUX BimHOCHH. Li HeKmacu4Hi, a00 HETHIIO-
Bi, HOPMHU B JIiTEPaTypi IMEHYIOTh cneyianizosanumu Hopmamu npasa. Taxi
HOPMH € JIOCUTh HEOAHOPITHUMH 332 CBOIMH XapaKTEPUCTUKAMH, 3MiCTOM
Ta IIJTbOBUM TPHU3HAYCHHSIM 1 B CBOIO UYEpPTy MOXYTh OyTH MOJiNeHI Ha
OKpeMi rpynu (IuB. § 4 LOTO PO3ILILY).

Pezynamueni i oxoponni nopmu npasa. 3a GyHKIIOHAIBHOIO CIIPSIMO-
BaHICTIO KJacCHYHI HOPMH TpaBa MOAUISIOTh Ha PErYJIATUBHI i OXOPOHHI.
[HmMMu cioBaMu, 18 Kacugikalis HOpM IPYHTYEThCS Ha MO IOpH Y-
HUX (QYHKIIH paBa Ha PETYIATUBHY Ta OXOPOHHY.

Pecynamueni nopmu npasa — ye nopmu, wjo 30iticHIOI0OMb HPABOGe
Pe2YI08anHsL CYCRIIbHUX 8IOHOCUH WIAXOM HAOLNEeHH IX YYACHUKI6 Npasa-
MU i NOKNAOAHHAM HA HUX IOPUOUYHUX 0008 '3Ki6. PerynaTuBHI HOpMH
MpaBa BU3HAYAIOTH Mipy IIPaBOMipHOT MMOBEMIHKH cy0’ekTiB. Lli HOpMH 1HO-
Il IMEHYIOTh NPABOYCMAHO84UMU, OCKIIBKH X POJIb Y PETYIIOBaHHI CyC-
MiJIbHUX BiJHOCHH 3BOJUTHLCS TOJOBHHM YMHOM 10 BCTAaHOBIECHHS
Cy0’€eKTUBHMX IOPUAMYHUX NpaB 1 0008’ s13kiB. Hanmpuknag, ct. 75 CK Ykpa-
THM 3000B’A3y€ OpYKMHY 1 HOJIOBiKa MaTepiaJbHO MiATPUMYBAaTH OIUH
OIHOTO 1 Ha/Ia€ MPaBO Ha yTPUMaHHsI (aJliIMEHTH) TOMY 13 OAPYX K, TKUH
€ Hempale3IaTHUM i TOTpedy€e MaTepialibHOi JOTIOMOTH.

OxopoHui Hopmu npasa — ye HopMu, Wo 30IUCHIOIOMb NPABo8e pezy-
JIF0BAHHSL CYCNINLHUX BIOHOCUH ULTIAXOM 86CHAHOGIEHHSA CKA0I8 NPABONOpY-
weHdb i 3aKpinieHHs Cankyit (Mip 0puouyHoi 8i0no8ioarbHoCHi, NPago-
gi0Ho8M0I0HUX 3ax00i6 mowo). [Ipu3HauYeHHI TaKMX HOPM — OXOpOHa
MIPaBOMIPHUX CYCIIJIFHUX BiAHOCHH, ITOTIEPEHKEHHSI CY0’ €KTIB TIpaBa Mmpo
000B’SI30K YTPHMYBATHCS BiJl TEBHOT MTii 200 O€3isUTEHOCTI, IO MOPYIITYIOThH
Il CYCITIbHI BiTHOCHHY, 1 MOKITUBI HETaTHUBHI HACIIIKU MOPYIICHHS Bil-
noBiHOTO 000B’s13Ky. Hanpukian, ct. 186 KK Ykpainu BcTaHOBIIOE CKI1aT
TaKOTO 3JIOYHHY, K TpaliXk, i 3aKPIIUTIOe TIOKapaHHA (CaHKIIiI0) 3a Horo
BUMHEHHS; BiITaK, BOHA 3a00pOHsI€ BAMHEHHS TPadeKy 1 OXOPOHsIE PaBo-
MipHi MaifHOB1 BiTHOCHHH, 1110 BUIUINBAIOTH 3 IpaBa BJIACHOCTI.

30606 ’a3anvui, 3a60pOHHI MA YNOBHOBAICYBANbHI HOPMU Npasa. 3a
croco0OM IMPaBOBOTO PETYIIOBaHHS, SIKUH JIKUTH B OCHOBI MpaBwia 1o-
BEIHKH (3000B’s13aHHsI, 3a00pOHa M JIO3BLI), PETYIATUBHI HOPMHU TIpaBa
MOJIUISIOTH Ha 3000B’s13aJIbHI, 3a00POHHI Ta YIIOBHOBa)KYBaJIbHI.

30606 ’3a1bHi HOpMU NPABA — Ye HOPMU, WO BCIAHOBTIOIONb IOPUOUY-
HUll 0008 ’5130K 0COOU GUUHAMU NEBHI NO3UMUBHI Oii. 3aKPITUICHHS 3MICTy
000B’I3KOBO1 MMOBEIAIHKH TOCATAETHCS, K TMPABHUIIO, 332 JTOITOMOTOI0 TaKHUX
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TEePMIHIB, SIK «IIOBHHEHY, «3000B’sI3aHUI», «Mae 000B’s130k». Hanpukirar,
3rigHo 31 cT. 55 CK Ykpainu apykuHa Ta 40JIOBIK 3000B’s3aHi CHiILHO
J0aTH Ipo MaTepiaibHe 3a0e31eueHHs CiM 1.

3aboponnui Hopmu npasa — ye HopMU, WO BCMAHOBIIOIOMb IOPUOUYHUL
0008’30k 0cobu ympumysamucs 6i0 nesnux 0itl, moomo 3a60pony Ha ix
suuHenHs. Taki HOpMH 3a3BUYAN PO3IMI3HAIOTHCS 3aBASKUA TEPMiHAM «HE
JOMYCKAETHCS», «3a00POHEHOY, «HE TOBUHHEY, «HE MOXe OyTn». Tak, Bia-
noBifHO 710 cT. 216 CK Ykpainu 3a00pOHSIETHCS MOCEPETHUIIBKA, KOMEP-
ifiHa ISUTBHICTh MIOI0 YCUHOBJICHHS JITCH.

Ynoenosasicyeanvni nopmu npasa — ye nopmu, w0 6CmMano8II0I0My
cy6 ekmusHi npasa, mobmo 0036i1 Ha 30TUCHEHHSL YROBHOBANCEHOIO 0COO0I0
MUX YU THUWUX aKMUgHUX Oiti. Y TeKCTI BIATIOBITHUX MPHUIHCIB YaCTO-TyCTO
MICTATBCS Taki TEPMiHH, K «Ma€ MpaBoy, «Moxe». Hampukmnan, ct. 35 CK
Ykpainu Hagae IpaBo HapEICHUM 0OpaTH MPI3BUIIE OJHOTO 3 HUX SIK CITLTb-
He TIPi3BUIIE MOAPYAOKSA a00 Haalli iMeHyBaTHCs JOULTIOOHUMHU TIPi3BHIIA-
MH. YITOBHOBa)KYBaJIbHI HOPMH TIpaBa HAJAlOTh Cy0’ €KTaM CBOOOy pO3IIO-
pAmKaTHCS CBOIMH ITPaBaMU, OHAK He 3000B’3yIOTh 1X peari3oByBaTH.

Cuip 3a3Ha4YMTH, 1110 TIOALT TPABOBUX HOPM Ha 3000B’s13aJbHi, 3200pOH-
Hi Ta YIOBHOBaXXyBaJIbHI TIEBHOIO MipoI0 € BiiHOCHUM. Lleil BUCHOBOK
IPYHTY€ThCS HA BpaxyBaHHI IBOCTOPOHHBOTO XapaKTepy KOKHOI MPaBOBOT
HOPMH, sIKa Iepeadavae s OMHUX OCIO MMEeBHI YIIOBHOBAXKEHHS, a JUIS iH-
IIMX — BIJMOBIIHI iM 000B’3KH (3200pOHH).

Ivnepamueni i oucnozumusHi Hopmu npasd. 3a METOAOM TIPABOBOTO
peryntoBaHHs (IMIIEpaTHBHUH YH TUCTIO3UTHBHUI ) KJIIACHYHI HOPMU ITpaBa
TOJTIJISTIOTH HA IMIIEPATHBHI 1 TUCITO3UTHBHI.

Iunepamusni Hopmu npasa — ye HOpMU, WO MICHAMb KAME2OPUYHI
npunucu, AKi 6e3nocepeonbo UHAYAIOMb HOBEJIHKY CYD €KMIE CYCNITbHUX
BIOHOCUH T He MOJNCYMb OYymMU 3aMiHeHi 3a 6I1ACHUM PO3CYOOM MAKUX OCiO
inwumu ymosamu. Hanpuknan, imneparnBanmu € Bci Hopmu KK. Skmio
Cy0’€KTH CYCHINBbHUX BiAHOCHH BiIXWIAIOTHCS BiJl iMIIEPaTUBHOI HOPMHU
1 BCTAHOBITIOIOTH JUIS ce0e 1HII MpaBuiia MOBEIIHKY, TO TaKi YMOBH € HE-
YMHHUMH, HEPAaBOMIPHUMH. 3aCTOCYBaHHIO B LILOMY pasi BCe OAHO ITiJI-
Jsira€ MpaBUIIo, BU3HAYCHE HOPMOIO.

Lucnosumueni Hopmu npaséa — ye Hopmu, wo 0iroms auuie mooi, Koau
cyb ekmu cycniibHUx 8iOHOCUH C8OCIO V200010 He BCMAHOBUNU THUUX YMO8
enachoi nogedinku. JJNCTIO3UTHBHI HOPMU — 1€ CBOTO POJY 3allacHUil Ba-
piaHT, IKUi Tepeg0aveHo B MpaBi Ha BUITA0K, KOJIW CTOPOHH HE CKOPHCTA-
JIUCST MOYKITUBICTIO IOMOBUTHCS Mi>K COOOIO TIPO 1HIITHH MTOPSITOK BPETYIIIO-
BaHHA BJIIACHUX CTOCYHKiB. TOMy 4acTO-TyCcTO mpaBuiia JUCIO3UTHBHHUX
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HOPM CYNIPOBOJIKYIOTHCS 3aCTEPEKCHHSIMH Ha KINTANT «SIKIO 1HIIE He
BCTAHOBJICHO JJOTOBOPOMY, «SKIIIO iHIIIE HE BCTAHOBJICHO JIOMOBJIEHICTIO
MK HUMI». Hampukman, 3rigHo 3i ct. 334 11K Ykpainu mpaBo BIacHOCTI
y HaOyBaJa MaifHa 3a JJOTOBOPOM BHHHUKAE 3 MOMEHTY TIEpeJaHHs MaifHa,
SIKIIO iHIIIe HE BCTAHOBJIEHO A0TOBOpOM. Lle 03Hauae, 1110 CTOPOHU JJOTOBO-
Py MOXYTh JOMOBUTHUCS TIPO 1HIIMI MOMEHT HaOyTTs MpaBa BIACHOCTI,
HAIPUKIIA]], TIPO HAOYTTS MpaBa BIACHOCTI 3 MOMEHTY YKIIQJIaHHS JIOTOBOPY
a00 3 MOMEHTY oruiaTu ToBapy. [Ipore y pasi, Koiu CTOPOHH HE AOCSTIN
JKOJTHOT JIOMOBJICHOCTI 11010 MOMEHTY HaOyTTs IpaBa BIACHOCTI, MpH
peryaioBaHHi X BIIHOCHH 3aCTOCOBYBaTUMEThCS MPABUIIO, BCTAHOBJICHE
B cT. 334 11K VYkpainu.

Haifyacrimie qucno3uTHBHI HOPMU MOJKHA 3yCTPITH Y cepi IPUBATHOTO
npasa. Crarrs 6 LIK Vipaian 3Ha4HO0 30UTBIITMIIA KITBKICTh TUCTIO3UTUBHUX
HOPM, TO3BOJIMBIIIN CTOPOHAM y JIOTOBOPI 3a 3arajJbHUM MPaBHIIOM BiJICTY-
TIaTH BiJ] IOJIOXKEHb aKTiB IIMBLIHPHOTO 3aKOHOJIABCTBA 1 BPETYIIHOBYBATH CBOI
BIZTHOCHHH Ha BITaCHHIA PO3CY/. 3a I[i€F0 CTATTEI0 BiACTYIT HE JT03BOJSIETHCS,
SKIIO B aKTaX IMBUILHOTO 3aKOHOABCTBA MPSIMO BKA3aHO IPO IIE, a TAKOXK
y pa3si, Ko 000B’I3KOBICTh IS CTOPIH MOJIOKEHB aKTiB IUBLILHOTO 3aKO0-
HOZIABCTBA BUILIMBAE 3 IX 3MICTy a0 i3 CyTi BITHOCHH MiX CTOPOHAMHU.

Abcontomuo eusHaveni ma 6i0HOCHO 8U3HAYEHT HOpMU npasa. 3a CTy-
NIeHEeM BU3HA4YCHOCTI BapiaHTa MOBEIIHKH, SKUH MPOMOHYE MPAaBUIIO, KJla-
CUYHI HOPMH TIpaBa MOIUISIFOTh Ha aOCOIFOTHO BU3HAYCHI 1 BITHOCHO BH-
3HauYeHi.

Abconiomno eusHaueni HOpMU NPABA — ye HOPMU, WO 3 BUYEPNHOIO
KOHKpemHICmIO | NOBHOMOI0 8CMAHOBIIOIOMb YMOBU CBO€ET 0ii, npasa
i 0008 ’s13KU adpecamis ma HacioKu ix nopyuterns. Take BperyIiOBaHHS HE
3annmiae 0co0i, Ska 3aCTOCOBYE MOMIOHY HOPMY, MOXKITHBOCTEH ISl PO3-
cyny. Hanpuknan, Binmosigao mo cr. 145 HIIK Ykpaiau cynast npu 3mi-
CHEHHI MPOBAHKEHHS y CIIPaBi 10 CYJOBOTO pO3MIIATy 3000B’I3aHUN TIPH-
3HAYHUTH €KCIEPTU3Y B pa3i 3asBJICHHS KJIOMOTAaHHS MPO MPU3HAYSHHS
ekcrieptusu oboma croponamu. OTxe, BIacHI MipKyBaHHS CY[/i B IbOMY
pasi He MarOTh KOIHOTO 3HAUCHHS JIJIS 3aCTOCYBaHHS I[i€1 HOPMHU.

Bionocno susnaueni Hopmu npaga — ye HOpMU, Wo He MICIMAMb NOBHUX,
BUYEPNHUX 6KA3IBOK HA YMOGU ix Oii, npaea i 00086 ’sa3Ku adpecamis abo
3micm cankyii. 3aCTOCYBaHHS TaKUX HOPM Y KOHKPETHHX CHUTYaIlisIX 3a-
JIKUTD BiJ po3cyny (muckpenii) ocoou. ToMy Ii HOPMH IMEHYIOTh TaKOXK
ouckpeyitinumu. Hanpukmaj, cynas Moxe TPU3HAYUTH SKCIIEPTH3Y B pasi
3asBJICHHS KJIOMTOTAHHS OJHIEIO 13 CTOPiH, OAHAK MOIOHE PIIIEHHS B ITbOMY
pasi BiH mpuiiMaTHUME 3a BJIACHUM PO3CYIOM.
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3aJIe)KHO BiJl XapaKTepy PO3CYLy KOMIIETEHTHOTO OPTaHy BiJTHOCHO BH-
3HaYeHI HOPMU TIOAUISIOTh Ha TPYU OCHOBHI TPYIIN: CHUTYaIlilHi, aJlbTepHA-
THBHI, (paKyTbTaTHBHI.

3aeanwHi i cneyianvri Hopmu npasa. Hopmu ipaBa 3a1e)HO BiJl 006cATy
(cdepn) nii moAiNAIOTH Ha 3arajbHi i CHEIialbHI.

3azanvHi HOpMU nPasa — ye HOpMU, WO NOWUPIOIOMbCA HA PO NEGHUX
sionocun y yinomy. Hanpuknan, 3rigso 3i ct. 1166 LIK Ykpainu oco0a, sika
3aBJiajia IKOJH, 3BUTLHSETHCS Bif 11 BiJIIIIKOMYBaHHS, SIKIIIO BOHA JIOBEAC,
110 IIKOJIM 3aBJaHO He 3 11 BUHU. L[ HOpMa MONIHMPIOETHCS Ha BC1 BITHOCH-
HU, [TOB’sI3aHI 3 BIANIKOAYBaHHIM MaliHOBOI IIIKOJTH.

CneyianoHi HOpmu npaga — ye HOPMU, Wo 8CIMAHOBNIOIOMbCA 3 MENOI0
KOHKpemu3zayii ma oemanizayii, 8paxysanHs c60€pioHoCmi ma 0cobausoc-
meil 6y0b-K020 8UQY CYCRITbHUX BIOHOCUH, PO AKUX Pe2YIOEMbCS 3A2ANb-
HOW Hopmoto npasa. OaKTHIHO criemiadbHI HOPMH € BAHATKOM 13 3arajIbHIX
HopM. Hampukmnan, BimgmoBigHo mo ct. 1187 LUK Ykpainu ocoba, sika 3miii-
CHIOE IIsUTBHICTD, IO € JKEePEJIOM IiIBUIIEHOI HeOe3ekH, BiAMOBIIae 3a
3aBJaHy IIKOMAY, SKIIO BOHA HE JIOBEJE, IO IIKOX OYJI0 3aBIaHO BHACIIIOK
HerrepeOopHOT crim ab0 yMuCITy Totepriiioro. OTxe, I HOpMa BCTAHOBITIOE
0COOJMBOCTI BiJIIIKOAYBaHHS MallHOBOI IIKOJH, IO 3aBJIaHA JHKEPEIOM
migBHUIICHOT HeOEe3MeKH, 1 Ha BiIMiHY BiJl 3arajibHOTO IpaBHJiia, BCTAHOBJIE-
Horo cT. 1166 LK Vkpainu, nepeadauae MOKIIMBICTh BiIIIKOTYBaHHS IITKO-
i1 1 32 BIICYTHOCT1 BHHU.

Cri 3a3Ha4MTH, 1O MOALT HOPM Ha 3arajbHi 1 ClieliajibHi € IEBHOI
Miporo ymMmoBHUM. Tak, Hopmu LIK Ykpainu, o periaMenTyoTh BiITHOCUHH
KyHIBII-IIPOAXYy, € CHEIIaIbHUMH IIOI0 HOPM, IO PETYIIOI0TH 3arajbHi
yYMOBH 3000B’s13aHb. [IpoTe BOHU € 3araJlbHIMH IIIOI0 HOPM, SKi BH3HAUa-
FOTh, HAIIPUKJIA, OCOOIMBOCTI po3apiOHOT KyHIBITI-IPOIAXKY.

Hopmu mamepiansnozo ma npoyecyanvHozo npasa. 3a HaIEXHICTIO 10
TaKWX CKJIAZIOBUX CHCTEMH IIPaBa, K MarepiaibHe Ta IpolecyallbHe PaBo,
KJIAaCHYH1 HOPMU MOJUISIOTH HA HOPMH MaTePiajbHOTO Ta MPOIECyaTbHOTO
rpaga.

[IpusHaueHHs: HOPM MaTEPiaAILHOTO MpaBa IMOJIATa€e B IICPBUHHIN pe-
raMeHTalii TOBeIiHKH (AiSUIBHOCTI) Cy0’€KTIB CyCHiIBHUX BiTHOCHH.
BoHu BU3HAYalOTh 3MiCT MIEPBUHHUX MpaB 1 000B’s3KiB Cy0’ €KTIB NpaBa,
iX mpaBoBe cTaHOBHIIE i Oe3MOcepeIHbO CIPSIMOBaHI Ha PETyIIOBaHHS
CyCIiJbHUX BiHOCUH. Tak, HOpMU MaTepiaJbHOIO MpaBa 3aKPilUTIOIOTh
(hopMH BIIACHOCTI, IPAaBOBE CTAHOBHIIE MaiHa 1 0Ci0, BU3HAYAIOTH IO-
PSAIOK YTBOPEHHS 1 CTPYKTYPY ASp KaBHUX OpTraHiB, MICTaBH 1 MEXi BiJl-
MMOBIMAIBLHOCTI 3a MpaBonopymeHHs Tomo. O0’€KToM MaTepiaTbHOTO
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MpaBa BUCTYMAIOTh TOCIONAapPChKi, MafHOBI, TPYAOBI, CiIMEWHI Ta 1HIII
CYCHIIBHI BiTHOCHHH.

[Ipu3HadeHHs: HOPM MPOLECYaNBHOTO NIPaBa MOJSATa€e B IPAaBOBOMY
peryJIroBaHHI Tak 3BaHUX OpPTaHi3aliiHUX CYCIIBHHUX BiIHOCHH, 3a0€e31e-
YeHHI Mporenyp, GopM peanizaiii abo 3aXUCcTy HOPM MaTepialibHOTO TpaBa.
[IponecyanbHi HOPMH 3aBXK N MarOTh IPOLCAYPHUHN XapaKTep; BOHH ajipe-
COBaHi HacamIepe[ Cy0’ €KTaM, HaJiIeHUM Aep:KaBHO-BIaJHUMHU ITOBHO-
Ba)KEHHSIMH LIO0JI0 IPUAHSTTS Ta 3aCTOCYBaHHs HOPM MaTepialbHOTO IpaBa.
1i Hopmu MicTsiThes, 30kpema, B LITTK i KIIK Ykpainwm.

Hesiki inwi knacughixayii Hopm npasa. 3a nmigcucremamu npasa (Iizacuc-
TeMa MyOJIIYHOTO 1 TPUBATHOTO TPaBa), [0 SKUX HaleKaTh MpaBHJIa MOBEIIiH-
KH, HOPMH MOXKHA TIOIUTMTH Ha HOPMH ITyOIIiYHOTO i MPUBATHOTO TIpaBa.

3a ramy3sMH TIpaBa, 10 SKUX HaJeXaTh MpaBHiia MOBEIIHKH, HOPMU
MO)KHA TTOJITUTA Ha HOPMH KOHCTHUTYIIIHHOTO, ITUBITLHOTO, CIMEHHOTO,
TPYIOBOTO, aIMiHICTPaTHBHOTO, KPUMIHATLHOTO, ITUBLIEHO-TIPOIICCYaTBHOTO,
KPUMiHAJIBHO-IPOIIECYaIbHOTO IpaBa TOLIO.

3a yacoM [ii HOpMHU IPpaBa NOAUISIOTECS HA NOCMIUHI MA MUMYACOGI.
THocmitini nopmu npasa — ye HOpMU, BCIMAHOBILEHT 3 HEGUSHAYEHUM CIPO-
Kom Oii. BoHU Aif0Th 10 iX ckacyBaHHs a0o 3MmiHM. [lepeBakHa OinbIIicTh
HOPM € nocTiiHuMu (Hanpukiag, Takumu € Hopmu LK i KK Ykpainn).
Tumuacosei HOpmu npaea — ye HOPMU, 6CTNAHOBAEHI MINLKU HA NEGHUL
cmpox (IPUKITAIOM TaKUX HOPM € MIPUITUCH OFOIKETY, SIKi Ait0Th 3 1 ciuHs
10 31 rpynHs KaJeHIapHOTO POKY).

§ 3. CTpykTypa HOpMH npaBa

CTpykTypa HOPpMM NpaBa — ye GHYMpiuHsa n00y0068a HOpMU, NOOJi
i1 Ha cxnadosi (enemenmuy).

B ropuanyHiii JliTeparypi BUCIOBIIEH] Pi3HI OIS 3 TPUBOAY CTPYK-
TypH HOpMH TipaBa. [IpoTe HalOUTBII MOITUPEHOIO € TyMKa PO TPUWICHHY
100OY/I0BY IOPHAMYHOI HOPMH. 11 HPUXUILHUKH HOSCHIOIOTH, IO B HOPMi
npaBa HacaMIiepe 1 mepesiueHi YMOBH, 3a SIKUX BOHA ITiJISATa€ 3aCTOCYBaH-
HIO (2inomesa); naji Wjie BUKJIA]l CaMOTO MTPaBMIIa TIOBEIIHKHY (OUCno3uyis);
HapemITi, B HOPMi MICTUTHCS BKa3iBKa Ha HACIIAKW HEBHKOHAHHS IIHOTO
npaBuia (canxyis). lHIIMU cioBaMmu, Oyab-sIKa HOpMa TIpaBa MOXe OyTH
BUKJIQJICHA y BUDIAII QOPMYIH «sKUfO..., MO..., IHaKuie (a 8 IHuomy 8u-
naoky...)». 3a BUpa3HUM BUCIIOBOM, O€3 TUCTIO3UIIi] HOpMa € HEWMOBIPHOIO,
0e3 rimore3u — 0e3nTy3/1010, 6€3 CaHKIIii — HECTPOMOXKHOIO.
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lI'inomesa — enemenm HOpMU HPABA, WO 6KA3VE HA JHCUMMES] 0OCMa-
BUHU, 3a HASABHOCMI Ma/abo 6i0CYMHOCMI AKUX Peani3zyEmbCsl NPAGULO
no8edinKu (Oucno3uyis).

3a JOTOMOTOI0 TIMOTe3H MEBHUM BapiaHT MOBEAIHKH, C(OpMyIThOBaHHN
B HOpMI IIpaBa, IPUB’SI3YETHCSA A0 KOHKPETHOTO KUTTEBOTO BUIAKY, KOH-
KpeTHOro cy0’€eKTa, yacy i micus. ['imore3a HIOUTO «BANXAE KUTTS» y Npa-
BUJIO MOBENIHKH 1 TOMY BHCTYIa€ HEOOX1THOIO YMOBOIO 00OB’S3KOBOCTI
JIUCITO3UIIT.

lNnmore3n MOXXyTh OyTH pi3HUX BUIIB.

1. 3aJIexHO BiJl TOTO, 3 HASIBHICTIO UM BIJICYTHICTIO JKUTTEBUX 00CTaBUH
NIOB’SI3Y€ThCA Iisl HOPMU TpaBa, BUAUISIOTH MO3UTHUBHI, HETATHBHI Ta 3Mi-
IIaHI TIIOTe3H.

Tlo3umuena cinomesa — 11€ TiNOTE34, IO BKa3ye HA KUTTEBI 00CTaBU-
HH, 32 HaIBHOCTI SKUX peali3yeThCs MPaBUIIO MOBEAIHKN. Hampukian,
3rigao 3i cT. 35 LUK Ykpainu moBHa IUBiNbHA Ai€30aTHICTD MOXe OyTH
Ha/aHa Qi3udHINA 0c001i, sKa JOCsTIIa ITICTHAIISTH POKIB 1 IPaIfoe 3a Tpy-
JIOBHIM JTIOTOBOPOM, a TaKOXK HEMOBHOIITHIN 0C00i, siKa 3amicana MaTip 1o
a00 0aTbKOM JTUTHHH.

Heeamusna einomeza — 11€ Tinoresa, M0 BKa3ye Ha )KUTTEBI 00CTaBU-
HH, 32 BiICyTHOCTI SIKMX Peajli3y€ThCs MPaBUIIO MOBEAIHKH. Tak, BiAMOBI -
Ho 110 cT. 40 CK Ykpainu numo6 € piKTUBHUM, SKIIO HOTO YKJIAJACHO JKiHKO
Ta YOJIOBiKOM 200 OJHUM i3 HUX Oe3 HaMipy CTBOpeHHS ciM’i Ta HaOyTTs
paB Ta 000B’SI3KIB MOIPYKKS.

3miwana einomesza — 1€ TINIOTE34, 10 BKa3y€ Ha )KUTTEBI 0OCTaBUHH,
KOJIM 32 HassBHOCTI O/THUX 1 BIJICYTHOCTI IHIIIMX peaji3y€eThCs MPaBUiIo To-
Beninku. Hampukian, 3a 4. 1 ct. 7 3akony Ykpaiau «IIpo craryc cymmi»
Ha Mocaay CyAjli Moke OyTH peKOMEHJOBaHWH KBauTi(hiKamiifHOI0 KOMiCi€I0
CYIIIB TPOMaJSTHUH YKpaiHU, HE MOJIOMIINNA JBAANATH I’ SITH POKiB, STKAN
Ma€ BUIILY IOPUINYHY OCBITY 1 CTa)K pOOOTH B Tally3i paBa HE MEHII K TPH
POKH, IPOXXMUBAE B YKpaiHi HE MEHIII SIK JECSATh POKIB Ta BOJIOAIE AEPKaBHOIO
MOBOI0. TyT OPMYITIOIOTECS KUTTEBI 00CTaBUHU, IO MAIOTh ICHYBATH.
BonHouac 3rimHo 3 4. 7 cT. 7 nporo 3akoHy HEe MOXe OyTH cyazero ocooa,
sKa Ma€ CyIUMicTh. [HITMMU c10BaMH, U1 IPU3HAYEHHSI CYIICI0 HE0OXi/1-
Ha BiJICYyTHICTh CyIUMOCTI.

2. 3aexHO Bijl KUTbKOCTI )KUTTEBUX OOCTABHH, 3 SKUMHU OB’ I3y €ThCS
Ilist HOPMH TIpaBa, BUAUIAIOTH MPOCTi, aJbTEPHATHBHI Ta CKIAJHI TiMO-
TE3H .

Ilpocma cinome3a — ue rinoTe3a, M0 BU3HAYAE OJIHY )KUTTEBY 00-
CTaBWHY, 32 HAABHOCTI (BIACYTHOCTI) sIKOi Zie nucmo3uis Hopmu. Ha-

234



Po30in 14. Hopmu npaea

npuKIaz, 3riaHo 3 cT. 42 3K Ykpainu y pasi npuBaruzaliii rpoMaastHaMu
0araToKBapTUPHOTO KMJIOT0 OyIUHKY 3eMelbHa IIJITHKa MOXKe Tepea-
BaTHCh OE3KOUITOBHO y BJIACHICTh 200 Y KOPUCTYBaHHS 00’ €IHAHHIO
BIIACHUKIB.

Anvmepuamuena 2inomesa — 1€ Tinores3a, M0 BU3HAYa€ JEKiIbKa
JKUTTEBUX OOCTaBUH, 3a HASBHOCTI (BIJICYTHOCTI) X04a O ONHIET 3 HUX i€
mucnosuiis. Tak, Binnosiguo 1o ct. 147 3K Ykpainu y pa3i BBelIeHHS BO-
€HHOro a00 HaJ[3BUYANHOIO CTaHy 3eMEJIbHI JTIJISTHKA MOXYTh OyTH BHITY-
YeHi 3 MOTHBIB CYCHLIBHOT HEOOX1THOCTI.

Cknaona cinomesa — 11€ TIIIOTE3a, 1[0 BU3HAYAE JIEKUIbKA KUTTEBUX
00cTaBWH, 32 OJHOYACHOI HASBHOCTI (BIACYTHOCTI) SKUX i€ JUCIIO3UIIIS.
IIpuknagom Takoi rinoresu € ctT. 125 3K Yikpainu: 3a00poHIETHCS TPUCTY-
MaTy A0 BUKOPUCTAHHS 3€MENbHOT IIISTHKY JT0 BCTAHOBIIEHHS i1 MeX y Ha-
Typi (Ha MiCIIeBOCT1), OZiepKaHHS TOKYMEHTa, 1110 TTOCBIIYY€ MpaBo Ha Hef,
Ta JIep>KaBHOI peecTparii.

3. 3anexHo BiJ TOTO, Yi C(HOPMYIbOBaHI KHUTTEBI OOCTABUHU Y BUTIISA-
Ii BUYEPIHOTO MEpeliKy, BUAISIOTH a0CONIOTHO BU3HAYEHI Ta BiAHOCHO
BU3HAYCHI TilIOTE3H.

Abcomomno eusnauena 2inomesa — 1€ TIIOTE3a, B KN KUTTEBI 00-
CTaBHHH, 3 HASIBHICTIO (BIZICYTHICTIO) SIKMX MOB’s13aHa Jlisi HOpMH, c(hopMy-
JHOBaHI y BUIVISIII BUUEpITHOTO Teperniky. Hanpuknan, 3rigao 3 ct. 108
Koncrutyii Ykpainu noBHOBaxxeHH [ Ipe3nunenTa Ykpaiau NpunuHsIOThH-
CsI TOCTPOKOBO Y pa3i BiJICTaBKM, HEMOKJIMBOCTI BUKOHYBAaTH CBOi IIOBHO-
BaKCHHS 3a CTAHOM 3II0POB’S, YCYHEHHS 3 TIOCTA B TOPSIKY IMIIIYMCHTY,
CMEPTi.

Bionocno susnauena cinomesa — 1€ rinnoTesa, B IKif )KUTTEBI 00CTa-
BUHH, 3 HasABHICTIO (BiJICYTHICTIO) SIKUX TIOB’s13aHa Jisl HOPMH, CPOPMYITHO-
BaHi y BUIVISAJI HEBHUEPIIHOTO nepeniky. Tak, BignosigHo mo ct. 3 CK
VYkpainu ciM’si CTBOPIOETBCS Ha MifcTaBi NITI00Y, KPOBHOTO CIOPiIHEHHS,
YCUHOBJICHHS, 8 TAKOXK Ha 1HIIWX MifcCTaBaX, He 3a00POHEHUX 3aKOHOM
1 TaKHX, IO HE CylnepeyaTh MOPAIbHUM 3acafaM CYyCIIbCTBA.

Hucnosuyia — ye enemenm Hopmu npasa, wo 6KA3y€ HA NPABUNO NO-
B€OTHKU, SIKOMY NOBUHHI NIOKOPSMUCH YYACHUKU NPABOGIOHOCUH.

[To3a BcAKMX CYyMHIBIB, JUCIIO3HUIIIS € CEPLIEBUHOIO, CTPMIKHEM HOPMH:
caMe 3a ii JOIToMOTO010 BIOPSIKOBYIOTHCS CYCITUTRHI BiTHOCHHH, B Hilf Pop-
MYJTIOIOTBCS TIpaBa i 000B’sI3KH, SKUX HaOyBalOTh Cy0’ €KTH CYCHITBHUX
BiZTHOCHH.

1. 3aiexHO BiJ KiTbKOCTI BapiaHTIB MOBENIHKH, SIKi IPOTIOHYE HOPMA,
BUJIUIAIOTH O€3aJIETEpPHATHBHI Ta aJIbTEPHATHUBHI JUCIIO3HITII.
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bezanvmepnamusna oucnosuyis — 11e TUCTO3UIIIS, B KN Cy0’ €KTY
MIPOTIOHYETRLCS JINIIIE OMH BapiaHT moBeAiHKN. Hampukian, 3rimHo 3 cT. 707
1K Ykpainu mokynemns Mae IPaBo MPOTATOM YOTHPHAALATH THIB OOMIHSATH
HETNIPOIOBOJBFIHMI TOBAp HEHAJIEHKHOI SIKOCTI Y TTPOAABIIS HA aHAIOTIYHUH
TOBap IHIIUX PO3Mipy, popmu, Tabaputy, hacoHy, KOMIUIEKTAIlii TOIIO.

AnvmepnamusHna oucnosuyis — e JUCTIO3UILis, B SKil cy0’€KTy HajIa-
HO JICKiJIbKa MOXIIMBHUX BapiaHTiB moBeniHKu. Tak, y 4. 1 ct. 708 LIK Vkpa-
{HM BCTaHOBIIEHO, 10 MOKYIENb, SKOMY MPOJAHO pid HEHAJIEKHO]I SIKOCTI,
Ma€ MPaBo 3a CBOIM BUOOPOM BUMararu: 1) 0e301IaTHOrO YCYHEHHS HEI0-
JiKiB TOBapy abo BiANIKOAYBaHHS BUTpAT HA 1X BUIIPABICHHS; 2) 3aMiHU
TOBapy Ha aHAJIOTIYHUI TOBAP HAJIEIKHOI SIKOCTi 200 Ha TaKU caMuil TOBap;
3) BIAMOBITHOTO 3MEHIIEHHS LiHU; 4) pO3ipBaHHS JOTOBOPY 1 MOBEPHEHHS
CILIAYEHOI 3a TOBAp rPOIIOBOI CyMH.

2. 3anexHo Bif crtoco0y BUKIIAACHHS MpaBUia OBEIIHKH BHIIIISIOThH
MIPOCTi, OITMUCOBI, BiACHIIBbHI, OJJAHKETHI Ta 3MiMaHi JUCTIO3HITII.

Ilpocma oucno3uyis — 1ie TUCTIO3HUIIIA, SIKa Ha3WBAa€ BapiaHT MOBEIiH-
KM, IpoTe He po3kpuBae Horo. Hanpuknan, y 4. 1 ct. 323 KK Vkpainn
BCTAHOBJICHO BiAMOBITAIBHICTh 32 CIIOHYKaHHS HETIOBHOJITHIX JI0 3aCTO-
CYBaHHS JIOTIHTY.

Onucosa oucnosuyis — 1€ TACTIO3HUILIS, KA OMUCYE BCi ICTOTHI 03HAKH
noBeainku. Tak, y ct. 121 KK VYkpainu nepeadadeHo BiaNOBiAadbHICTh 32
YMUCHE TSDKKE TiIECHE YIIKOKEHHS, TOOTO YMUCHE TiJIeCHE YIIKOPKEHHS,
HeOe3reuHe IS )KUTTS B MOMEHT 3allOfisiHHS, UM TaKe, [0 CIIPUYNHUIIO
BTpary Oyap-SKOro oprany ado ioro (pyHKIiH, IcuXidHy XBOpoOy abo iHImi
pO3Ta 3M0POB’ S, TOEAHAHUI 31 CTIMKOIO BTPATOIO MPAe3AaTHOCT] HE MEHIII
SK Ha OIHY TPETUHY, a00 IepeprBaHHS BariTHOCTI UM HETIONpaBHE 3HiBe-
YeHHSI OOTHIYsL.

Biocunvua oucnosuyiss — 1ie TUCTIO3UIIsS, KA HE BUKIIAJAE TIPABHIIO
TIOBEIHKH, a BiJICHIIa€ ISl ioro O3HAWOMIIEHHS 110 iHIoi HopMu. Hampu-
KJaz, 3rigHo 3i cT. 22 3akony Ykpainu «IIpo nep>kaBHY OIaTKOBY CITy KOy
B YKpaiHi» MocaJioBUM 0co0aM IMOIaTKOBOI MiMIMIT /It BUKOHAHHS MTOKJIa-
JICHUX Ha HUX O0OB’SI3KiB HAJIAIOThCS MPaBa, ependadeHi IeBHUMH HOP-
MaMH LIbOTo 3aKOHY, a TaKOoX JeSKMMH HopMaMmH 3akoHy Ykpainu «lIpo
MUTIIIFO.

bBranxemna oucnosuyisi — 11€ pi3HOBUJ BIJICHJIBHOT TUCTIO3UILIT, KA
JUTS PO3KPUTTS 3MICTY BiJICHIIA€E 10 IHCTPYKIiH, MPaBHII Ta TEXHIYHIX HOPM.
Hanpuknaz, y ct. 287 KK Ykpainu BCTaHOBIIEHO BiOBIJANBHICTH 32 IPy-
0c MopyIIeHHSI TTPaBWII eKCITyaTarlii TpaHCIOPTY, 0 yOe3neuyoTh 10-
POXHIN pyX, TOOTO BiAICHIIa€ O TIPAaBHII €KCIUTyaTallii TPaAaHCTIOPTY.
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3miwana oucno3uyis — 1ie TUCTIO3MILIS, SKa TIOEAHYE B cO01 criocobn
BHKJIQJICHHS TIPAaBHJIa MOBENIHKH, XapaKTEePHI1 IS iHIIUX BUIIB TACTIO3HIIIHA
(HampuKITaz, ONMMCOBOI 1 BIACHIBHOT).

3. 3anexxHo Bif criocoOy onrcaHHs MpaB i 000B’SI3KiB BUIUISIOTH a0-
CTPAaKTHI Ta KOHKPETHI AUCITO3UII1.

Abcmpaxmua oucnosuyis — 1ie TUCTIO3UILIs, B SKil IPABUIIO TIOBE/IiH-
KM BUKJIQJICHO B 3arajibHOMY BuDIsini. Hampukian, 3rigao 3 ct. 319 1IK
YkpaiHu BIaCHHK Ma€ MPaBo BUMHATH IIOA0 CBOTO MaiiHa OyIb-sKi Jii, sSKi
HE cylnepedaTh 3aKOHY.

Konxpemna oucnoszuyiss — 11e AMCTIO3UILIS, B SKil MPABUIIO MOBEAIHKH
c(hopMyiIbOBaHE 3a IOMOMOT0I0 CICHiabHIX, IHINBITya Ti30BaHUX O3HAK.
Taxk, 3a ct. 127 KIIK Ykpaiau rnpu nmpoBakeHHI 0OIIyKY, BUIMKH, OTIISTY,
npen’ siBJieHH] 0¢i0 1 IpeaIMeTIiB IS BITI3HAHHSI, BIITBOPEHHI O0CTaHOBKH
1 00cTaBWH MOii, OUCY MaiiHa 000B’I3KOBA MPUCYTHICTH HE MEHIIE JBOX
ITOHATHX.

4. 3anexHo BiJ CTyTIEHsI BU3HAYEHOCT] BUAUISIOTH aDCOFOTHO BH3HA-
4eHl Ta BIIHOCHO BU3HAYEHI JUCITO3HUIII].

Abconromuo susHaueHa oucno3uyisi — 1e TUCTIO3UIIiS, SKa 3 BAYSPITHOO
KOHKPETHICTIO 1 TOBHOTOIO BCTAHOBITIOE MIpaBa 1 000B’s13ku aapecariB. Ha-
npuknai, 3rigHo 3 4. 1 ct. 165 IIIK Ykpainu cBigky BUAANSIOTHCS 13 3a7I1
CYJIOBOTO 3aCiJIaHHS y BIIBECHI JUIS I[LOTO TTPUMILIICHHS.

Bionocno susnauena oucnosuyis — 1e AUCHO3UIIIS, SKa HE MICTHTh
MOBHMX 1 TOUHUX BKA31BOK Ha mpapa i 000B’s13ku ajxpecariB. Hanpuknan,
y ct. 159 HIIK Ykpainu nepenba4yeHo, Mo B CyIOBOMY 3aCiaHHI MOXYTh
OyTH OTOJIOIIEH] TIEPEePBH, TPUBATICTD SIKUX BH3HAYAE€THCS BiJIMOBIIHO 10
00CTaBUH PO3IVIAAY CIIPABH, IO X BHKJIHKAIH.

Canxyis — enemenm HOpMU NPABA, WO BCIMAHOBTIOE HEGUCIOHT HACTIO-
KU HA 8UNAOOK NOPYUEHHS NPABULA, BUSHAYEHO20 8 OUCHO3UYII.

CaHK11i4 € CKJIaIOBOIO, sIKa JIOT19HO 3aBEPIyE HOPMY IpaBa: BOHA MicC-
TUTh BKa31BKY Ha HACIIIKH BIIXMIJICHHS Bi/I IUCTIO3UIII1 1 € OTHUM i3 3ac00iB
CIIOHYKaHHSI 0COOU JI0 TOJIepKaHHS HOPMU TpaBa. Y JTepaTypi CIIyIIHO
3a3HAYa€ThCs, MO 0€3 CAHKIIT MPAaBUIO MOBEAIHKU MOXE 3aJTUITUTUCS
«MEpPTBOIO JITEPOIOY.

1. 3ajie’)KHO Bij XapaKTepy HEraTMBHUX HACIKIB, 1[0 HACTAIOTh 3a
MOPYIIECHHS MpaBuja, BABHAYCHOTO B JUCIIO3HUIIIT, MOYKHA BUILIMTU TaKi
CaHKIII:

a) npaeosiono600ul Mipu — CaHKIlI1, CIPIMOBaHI Ha BiTHOBJICHHS
MIOPYIIICHUX TIPaB i 3aKOHHUX 1HTEpECiB, BAKOHAHHS HEBUKOHAHUX a0o He-
HaJIS)KHAM YHHOM BHKOHAHUX OOOB’SI3KiB, TOBEPHEHHS JIO MTONEPETHLOTO
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ctaHy. [IpukiagaMy TakuxX CaHKI[H € BIAIIKOMYBAHHS IIKOAM, IPUMYC 10
BHKOHAHHS 3000B’13aHHS B HATypi, BA3HAHHS HOPMaTHBHOTO Y HEHOpMa-
TUBHOTO aKTa HEJIMCHUM, BU3HAHHS MPABOYNHY HEIIHCHUM, TOHOBJICHHS
Ha poOOTI TOIIO;

0) Mmipu ropuouyHoi 8ionosidarbHocmi — CaHKIIIi, IO 03HAYAIOTh JI0-
JIATKOBI M030aBIICHHS 0COOMCTOTO, OpraHi3alliifHOro ab0 MaifHOBOTO XapaK-
Tepy, AKi HACTAITh YHACTIAOK IpaBonopymieHHs. /{o 1poro pisHOBUIY
CaHKILi{ BiJTHOCATH WTpad, KoH(picKalito, mo30aBlIeHHS BOJi, T030aBICHHS
0aThKIBCHKUX MPAB, OTOJOIICHHS JOTaHU, 3BUTLHCHHS Ta 1H.;

B) 3aX00uU nonepeodtcysanvbiozo énaugy (HaIpHUKIal, apellT MaiHa,
MOXKITUBICTH TEPEBECTH Ha TIONEPEIHIO OTUIATy MOKYIIIS, SIKUH 3aTpUMYy€E
OTIaTy);

T) 61acHi npasoei émpamiu, TOOTO HECTIPUSTINBI HACTIAKH, 1[0 BUHU-
KaroTh Yepe3 il camoro cy0’ekTa (HalmpuKIIaz, BTpara IpaBa Ha CyIOBHI
3aXHCT abo MpaBa Ha CIAAITHHY ).

2. 3a cdeporo BUKOPUCTAHHS CaHKIIII MOMIIAIOTHCS, 30KpeMa, Ha:

KOHCmMumyyitiHo-npasosi (HalpyuKIaj, BU3SHAHHS KOHCTUTYIIHUM Cy-
JIOM 3aKOHY TaKHM, 110 HE BiJIMOBi/Ia€ KOHCTHUTYIIIi);

YusinbHO-npasosi (BU3HAHHS MIPABOYMHY HEMIMCHUM, IPUMYCOBE BH-
KOHaHHS 000B’SI3Ky B HATYpi, BIAIIKOAYBaHHS 30UTKIB Ta iHIII ciocoOu
BIiJIIIKO/TyBaHHSI MAifHOBOT IITKO/IM, CTATHCHHS HEYCTOWKH Ta 1H.);

AOMIHICMpPamueHo-npaeosi (HapHUKIIaJ, ONEPEHKeHHs, mTpad, mo-
30aBJICHHS CIEIiaJbHOTO MpaBa, HaJaHOro rPOMASTHUHOBI, aJIMiHICTpa-
TUBHUH apemr);

OJucyuniinapHi (BUHECEHHS JOTaHU a0o 3BUTbHEHHS 3 poO0TH);

kpuminanvii (Mo30aBIICHHS BOJI, BUMPaBHiI podoTH, mTpad, KoHbic-
Kartis).

3. 3a cTymeHeM BH3HAYEHOCTI CaHKIlii MOXYTh OyTH:

abcontomHo BU3HAYEHUMU, TOOTO TAKUMH, IO YiTKO 1 BUYEPITHO BKA3Y-
I0Th Ha BHUJI 1 Mipy Jep>KaBHOTO MPUMYCY (HApUKIIAJ, mTpad y MoaBik-
HOMY PO3Mipi);

BIOHOCHO BU3HAYEHUMU, TOOTO TAKHUMHU, IO TIepea0ayaroTh MOXKIUBICTh
3aCTOCYBaHHS Pi3HMX BU/IB CaHKLIH (Hanpukiaa, mrpad ado mo30asneHHs
BOJIi) 200 iX pi3HOi MipH (HampuKIIa, Mo30aBICHHS BOJII HA CTPOK BiJ IBOX
JI0 TI’ITH POKIB);

4. 3aJe)HO BiJl KUTBKOCTI HECTIPHATIMBUX HACHIJIKIB, 1[0 3aTPOXKYIOTh
MOPYUIHHUKY, CAHKIII] MTOAIISIOTh Ha:

npocmi — miependava0Th OAWH HEBHUT1IHUN HACTIMOK (HapHUKIIA,
wrpad);
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CKaOHi — TiependadaoTh OTHOYACHE 3aCTOCYBAaHHS JEKITHbKOX HEBH-
TIIHUX HACHIJKIB (HAPUKIIA]], TI030aBJICHHS BOJI 3 KOH(ICKAIlEr0 MaliHa);

anbmepHamueri — TrependavarTh AeKiTbKa HACHIIKIB, OUH 3 IKUX
MO)ke OyTH 3aCTOCOBAHO JI0 MPABOIMOPYIIHKUKA (HampuKiIaj, mrpad ado
0OMEKEHHS BOJII).

BuBUawO4Yu CTPYKTYpPy HOPMH, CITiJl YPaXxOBYBATH, 110 B 30BHIIIHIX
(hopmax mpapa HOPMa, K IPABUIIO, OYIYETHCSA 3a (O